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s.  68 

629 

8.  134 

654 

s.  69 

630 

s.  135 

654 

s.  70 

630 

B.  136 

654 

s.  71 

631 

c.  99,   s.  1 

1214 

s.  72 

631 

B.  2 

1214 

s.  73 

631 

s.  3 

1214 

s.  74 

632 

s.  4 

1214 

s.  75 

632 

B.  5 

1214 

0.  76 

633 

B.  6 

298,  1214 

B.  77 

633 

B.  7 

1214 

B.  78 

634 

8.8 

1215 

B.  79 

634 

8.  9 

229 

B.  80 

634 

8.  10 

1215 

B.  81 

634 

8.  U 

1215 

B.  82 

635 

8.  12 

229,  1216 

».  S3 

635 

8.  13 

1216 

B.  84 

635 

8.  14 

1216 

B.  85 

635 

8.  15 

1216 

B.  86 

636 

8.  35 

1167 

B.  87 

636 

B.  36 

1167 

B.  88 

636 

8.  37 

1167 

B.  89 

636 

8.  38 

1167 

B.  90 

637 

17  &  18  Vict.  0.  57, 

1157 

B.  91 

637 

c.  102,  s.  1 

1161 

B.  92 

637 

s.  2 

1161 

B.  93 

638 

8.  3 

1162 

B.  94 

638 

8.  4 

1163 

s.  95 

639 

8.  5 

1164 

s.  96 

639 

s.  6 

1164 

a.  97 

639 

s.  7 

1167 

a.  98 

641 

s.  8 

1151 

s.  99 

642 

8.  11 

1160 

s.  100 

642 

8.  9 

1164 

s.  101 

642 

8.  10 

1164 

8.  102 

642 

B.  12 

1164 

B.  103 

644 

s.  13 

1164 

s.  104 

644 

s.  14 

1164 

s.  105 

645  ' 

0.  104,  8,478 

255 

xlviii 
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17  &  18  Vict.  0.  104, 

s.  479 

265 

s.  620 

255 

0.  105, 

8.2 

966 

s.  3 

967 

s.  4 

967 

s.  5 

967 

s.  6 

968 

s.  7 

968 

s.  8 

968 

8.  9 

968 

8.  10 

968 

s.  11 

969 

s.  12 

969 

s.  13 

969 

8.  14 

969 

8.  16 

970 

B.  16 

970 

s.  17 

970 

s.  18 

970 

8.  19 

970 

s.  20 

970 

8.  22 

971 

8.  29 

971 

8.  34 

971 

8.  46 

971 

8.46 

972 

».  47 

972 

8.48 

972 

8.49 

97i 

8.50 

973 

8.  61 

973 

8.  57 

973 

s.  58 

973 

c.  125, 

8.  20 

1076,  1222 

8.21 

1076,  1222 

s.  103 

1076 

18  Vict.  u.  27, 

8.  1 

1023 

B.  27 

1023 

o.  28 

1024 

8.29 

1025 

8.30 

1025 

8.  31 

1026 

8.  32 

1025 

18  &  19  Viot.  0.  67, 

8.  1 

975 

8.2 

976 

8.  3 

976 

8.  4 

976 

H.  7 

976 

c.  63, 

o.  18 

27,  304 

c.  70 

355 

8.  1 

356 

8.2 

366 

8.  3 

366 

8.4 

356 

8.5 

357 

s.  6 

368 

8.7 

368 

a.  8 

368 

8.  9 

359 

8.  10 

359 

s.  11 

359 

8.  12 

359 

o.  13 

369 

8.  14 

360 

s.  16 

360 

8.  M 

360 
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18  &  19  Vict.  c.  70, 


u.  105, 


c.  116,     8. 


c.  121, 


8 

17 

8 

18 

8 

19 

8 

20 

a 

21 

ti 

22 

H 

23 

H 

24 

» 

25 

B 

26 

8 

1 

8 

2 

s 

3 

s 

4 

8 

5 

8 

6 

8 

7 

8 

8 

S 

9 

S 

10 

S 

11 

8 

12 

8 

13 

u. 

14 

H. 

15 

a. 

16 

8. 

17 

8. 

18 

S. 

19 

8. 

1 

8. 

2 

8. 

3 

S. 

4 

8. 

5 

S. 

6 

8. 

7 

S. 

8 

8. 

9 

8. 

10 

8. 

11 

s. 

12 

a. 

13 

a. 

14 

8. 

15 

8. 

1 

8. 

2 

S. 

3 

8. 

4 

8. 

5 

8. 

6, 

8. 

7 

8. 

8 

a. 

9 

8. 

10 

8. 

11 

8. 

12 

8. 

13 

8. 

14 

8. 

15 

8. 

16 

8. 

17 

8. 

18 

8. 

19 

H. 

20 

B. 

21 

B. 

22 
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&  19  Viot.  c.  121,  s.  23 

1045 

19  &  20  Vict. 

c. 

17, 

8.  1 

1203 

s.  24 

1045 

8.2 

1204 

8.  25 

1045 

c. 

54, 

8.  1 

35 

s.  26 

1046 

s.  2 

35 

s.  27 

1046 

3.3 

35 

s.  28 

1046 

c. 

87, 

8.  1 

668 

B.  29 

1047 

c. 

119, 

a.  1 

876 

s.  30 

1047 

s.  2 

875 

B.  31 

1047 

a.  3 

876 

8.  32 

1047 

s.  4 

876 

8.33 

1047 

s.  5 

877 

8.34 

1047 

s.  6 

877 

8.35 

1048 

8.7 

877 

8.  36 

.  1048 

8.8 

878 

8.37 

1048 

8.  9 

878 

8.  38 

1048 

a.  10 

878 

8.  39 

1048 

a.  11 

878 

s.  40 

1048 

a.  12 

879 

s.  41 

1049 

a.  13 

879 

s.  42 

1049 

a.  14 

879 

8.43 

1049 

a.  15 

879 

s.  44 

1049 

a.  16 

880 

=.46 

1049 

a.  17 

880 

B.  46 

1050 

a.  18 

880 

c.  126,  B.  1 

291 

a.  19 

880 

8.  2 

291 

s.  20 

881 

8.  3 

291 

a.  21 

881 

8.4 

292 

a.  22 

881 

8.5 

292 

8.23 

882 

8.6 

292 

a.  24 

882 

s.  7 

292 

a.  25 

882 

B.  8 

292 

a.  26 

882 

8.9 

293 

20'Vict.  c.  19 

a.  9 

857 

8.  10 

293 

a.  10 

857 

8.  11 

293 

20  &  21  Vict 

c 

3, 

a.  1 

1216 

s.  12 

293 

3.2 

262,  1214 

s.  13 

293 

8.3 

1217 

8.  14 

293 

a.  4 

1217 

8.  15 

293 

a.  5 

1217 

8.  16 

293 

a.  6 

298,  1217 

8.  17 

293 

8.7 

1217 

s.  18 

294 

e. 

43 

141 

8.  19 

294 

a.  9 

157 

8.20 

294 

c. 

83, 

B.  1 

1088 

•  8.  21 

294 

3.2 

1089 

8.  22 

294 

8.3 

1089 

8.  23 

294 

3.  4 

1090 

8.  24 

294 

3.5 

1090 

c.  132,  a.  1 

560 

21  &  22  Vict. 

u. 

48 

122 

8.  2 

560 

C. 

73, 

a.  1 

192,  740 

s.  3 

561 

8.2 

740 

8.  4 

561 

8.3 

740 

8.  5 

561 

8.4 

740 

8.6 

561 

3.5 

740 

8.9 

562 

s.  6 

740 

s.  10 

562 

a.  7 

740 

8.  U 

562 

s.  8 

740 

s.  12 

562 

3.  9 

740 

3.  13 

563 

3.  10 

740 

8.  14 

563 

3.  11 

740 

3.  15 

563 

3.  12 

740 

3.  16 

563 

8.  13 

740 

B.  17 

563 

3.  14 

740 

&  20  Vict.  c.  15,   B.  5 

940 

0 

.90 

882 

8.  8 

940 

3.  14 

885 

s.  9 

941 

s.  24 

885 

VOL.  III. 

d 
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2  Viot.  c.  90,   s.  27 

886 

21  &  22  Vict.  0. 

98, 

8.68 

490 

s.  29 

886 

8.59 

491 

s.  35 

886 

8.61 

510 

s.  36 

886 

8.  62 

610 

s.  37 

817 

8.63 

610 

B.  88 

817 

s.  64 

510 

s.  39 

817 

8.  65 

610 

s.  40 

817 

8.66 

511 

B.  41 

817 

8.  67 

611 

8.42 

888 

8.68 

516 

c.  97 

1060 

8.69 

617 

c.  98,   B.  2 

418 

8.70 

518 

B.  3 

419 

8.71 

518 

s.  4 

419 

8.72 

518 

s.  6 

419 

s.  73 

518 

8.  6 

419 

8.74 

519 

B.  7 

419 

■8.75 

475 

B.  8 

419,  499 

8.76 

499 

s.  9 

419 

8.77 

611 

s.  10 

489 

8.78 

491 

6.  11 

442 

8.79 

612 

s.  12 

428 

8.  80 

612 

s.  13 

429 

8.  81 

518 

8.  14 

430 

8.82 

519 

B.  15 

430 

c. 

110 

1169 

B.  16 

430 

22  Vict.  c.  12, 

8.5 

197 

B.  17 

431 

c.  21, 

8.  4 

888 

s.  18 

431 

22  &  28  Vict.  c. 

14, 

8,  32 

1204 

B.  19 

432 

s.  33 

1205 

B.  20 

432 

B.  34 

1205 

s.  21 

433 

8.35 

1206 

:--:           8.  22 

433 

c 

17, 

8.  1 

5,278 

^'          B.  23 

483 

c 

85, 

8.  24 

288 

-^-           B.  24 

436 

8.  29 

289 

B.  25 

436 

H.  80 

239 

s.  26 

437,  442 

8.81 

240 

8.27 

'437 

c 

66, 

8.  1 

399 

8.28 

437 

8.2 

899 

8.29 

448 

8.3 

899 

8.31 

448 

8.  4 

400 

8.  32 

468 

8.5 

401 

8.33 

453,  456 

8.6 

401 

8.  34 

456 

8.7 

401 

8.  35 

467 

8.8 

402 

8.36 

•  463,  468 

8.9 

402 

8.37 

494 

s.  10 

402 

8.  38 

464 

s.  11 

402 

8.39 

464 

8.  12 

403 

8.40 

464 

8.  13 

403 

8.41 

465 

8.14 

403 

8.  42 

466 

8.  15 

404 

B.  43 

466 

8.  16 

404 

8.44 

496 

8.17 

404 

8.  46 

496 

8.  18 

404 

8.46 

496 

s.  19 

406 

8.47 

497 

8.20 

405 

8.48 

497 

8.21 

405 

8.  49 

473 

8.  22 

405 

B.  50 

497 

8.  28 

406 

8.51 

471 

8.24 

406 

8.  52 

471 

3.  25 

406 

8.53 

471 

s.  26 

407 

8.  54 

479,  484 

s.  27 

407 

8.  66 

485 

a.  28 

407 

8.66 

487 

23  Viot.  0.  24, 

8.  1 

867 

8.67 

490 

8.  2 

858 
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23  &  24  Vict.  0.  30 


PAQE 

0.  30 

413 

s.  1 

535 

s.  2 

S36 

s.  3 

536 

s.  4 

536 

s.  5 

536 

s.  6 

536 

s.  7 

636 

c.  51 

373 

c.  75, 

B.  1 

694 

e.  2 

594 

B.  3 

695 

s.  4 

696 

s.  5 

596 

s.  6 

696 

s.  7 

696 

B.  8 

696 

s.  9 

696 

B.  10 

696 

B.  11 

696 

s.  12 

696 

s.  13 

696 

s.  14 

697 

s.  15 

.697 
1056 

C.77, 

s.  1 

s.  2 

1056 

s.  3 

1056 

B.  4 

1056 

s.  5 

1057 

s.  6 

1057 

s.  7 

1058 

s.  8 

1058 

B.  9 

1058 

s.  10 

1058 

B.  11 

1058 

s.  12 

1059 

B.  13 

1059 

B.  14 

1069 

a.  15 

1069 

B.  16 

1059 

u.  94, 

s.  1 

976 

s.  2 

976 

B.  8 

977 

B.  4 

977 

8.5 

977 

s.  6 

977 

s.  8 

978 

s.  9 

978 

s.  10 

978 

B.  11 

978 

s.  12 

978 

s.  13 

978 

a.  15 

979 

...  136, 

s.  13 

197 

c.  146 

399 

c.  161, 

B.  1 

997 

B.  2 

997 

s.  3 

998 

s.  4 

998 

s.  5 

998 

s.  6 

998 

s.  7 

998 

s.  8 

999 

s.  9 

999 

s.  10 

999 

a.  11 

1000 

PAGE 

23  &  24  Viot.  c.  161, 

S.  12 

1000 

s.  13 

1000 

8.  14 

1002 

s.  16 

1002 

8.  16 

1003 

s.  17 

1003 

8.  18 

1004 

s.  19 

1004 

s.  20 

1004 

8.  21 

1006 

a.  22 

1005 

s.  23 

1006 

8.  24 

1006 

a.  25 

1006 

s.  26 

1006 

8.27 

1006 

8.  28 

1006 

S.  29 

1006 

8.  30 

1007 

s.  31 

1007 

24  Viot.  c.  16, 

8.4 

868 

24  &  25  Viot.  0.  55, 

8.6 

668 

s.  7 

668 

c.  61, 

8.  1 

433 

B.  2 

433 

S.  4 

448 

s.  6 

449 

B.  6 

449 

B.  7 

449 

s.  8 

449 

s.  9 

495 

s.  10 

496 

s.  11 

498 

s.  12 

487 

s.  13 

487 

B.  14 

499 

o.  16 

464,  466 

=.  17 

467 

fl.  18 

476 

s.  19 

491 

B.  20 

472 

tj.  21 

474 

8.  22 

476 

s.  23 

487 

8.26 

495 

s.  27 

613 

B.  28 

418 

s.  29 

620 

c.  66, 

B.  1 

1076,  1223 

B.  2 

1076,  1223 

c.  94, 

B.  7 

18 

c.  95 

224 

0.  96 

288 

B.  1 

226 

s.  2 

226 

8.3 

210,  227 

B.  4 

228 

s.  5 

8,301 

B.  6 

8,228 

B.  7 

229 

s.  8 

229 

8.  10 

217,  230 

s.  11 

230 

s.  12 

231 

B.  13 

231 

8.  14 

232 

lii 
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n.  15 

232 

24  &  25  Vict.  c.  96,   s.  99 

284 

0.  16 

232 

8.100 

284 

B.  17 

233 

s.  101 

287 

H.  18 

233 

s.  102 

287 

B.  19 

233 

s.  103 

287 

8.  21 

234 

8.  104 

288 

8.  22 

234 

8.  106 

288 

8.  23 

234 

s.  107 

289 

B.  24 

234 

8.  108 

289 

B.  25 

235 

B.  109 

289 

s.  26 

236 

s.  110 

289 

8.28 

238 

B.  Ill 

290 

8.39 

217 

8.  112 

290 

8.44 

246 

8.  113 

294 

s.  45 

246 

8.  114 

19,  21,  295 

8.46 

246 

8.  115 

19,  296 

8.47 

247 

s.  116 

296 

8.48 

247 

B.  117 

297 

8.49 

247 

B.  118 

298 

8.60 

248 

8.  119 

298 

s.  51 

248 

s.  120 

298 

8.  62 

249 

8.  121 

298 

8.  54 

249 

B.  122 

299 

8.  66 

260 

8.  123 

299 

8.56 

260,  261 

•        i;.  97 

767 

8.57 

251 

s.  1 

768 

s.  68 

252 

a.  2 

768 

8.  60 

263 

s.  3 

769 

8.  61 

253 

s.  4 

771 

8.  62 

253 

8.  5 

771 

8.63 

263 

8.  6 

771 

s.  64 

218,  255 

B.  7 

771 

8.65 

218,  255 

8.8 

772 

8.  66 

218,  255 

8.9 

773 

B.  67 

266 

8.  10 

773 

8.  68 

204,  267 

8.  11 

773 

B.  69 

261 

8.  12 

776 

B.  70 

261 

8.  13 

265,  776 

8.71 

262 

B.  14 

775 

s.  72 

264 

s.  15 

776 

s.  73 

264 

B.  16 

777 

B.  74 

264 

8.17 

777 

8.  75 

209,  265 

8.  18 

777 

8.76 

209,  266 

s.  19 

778 

8.77 

209,  266 

B.  20 

778 

B.  78 

266 

8.  21 

778 

B.  79 

267 

B.  22 

778 

B.  80 

267 

B.  23 

779 

8.  81 

268 

s.  24 

779 

8.  82 

268 

8.  25 

780 

8.  83 

268 

8.  26 

780 

s.  84 

268 

8.27 

780 

8.  85 

269 

s.  28 

781 

8.  86 

269 

8.29 

781 

8.87  > 

269 

8.  30 

782 

8.88 

209,  273 

8.  31 

782 

8.89 

279 

8.  32 

783 

8.  90 

273,  279 

s.  33 

783 

B.  91 

279 

8.  34 

783 

B.  92 

92,  282 

8.35 

784 

0.  93 

282 

^.  98,   s.  42 

32 

B.  94 

282 

u.  100 

745 

B.  95 

283 

B.  11 

749 

H.  96 

283 

8.  12 

768 

B.  97 

284 

s.  14 

753 

s.  98 

284 

B.  15 

764 
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0.  100, 

s.  18 

754 

24  &  25  Viot.  c.  110, 

s.  11 

907 

s.  19 

764 

s.  12 

907 

fl.  20 

754 

c.  133, 

s.  47 

182 

B.  21 

245,  757 

8.48 

183 

B.  22 

767 

8.49 

183 

s.  23 

760 

s.  50 

183 

d.  24 

760 

s.  61 

183 

s.  25 

760 

B.  52 

183 

B.  28 

768 

8.  53 

183 

B.  29 

759 

8.64 

183 

B.  30 

759 

8.65 

183 

s.  32 

784 

8.66 

183 

s.  34 

785 

s.  67 

183 

B.  36 

785 

B.  58 

183 

s.  37 

785 

8.  69 

184 

s.  38 

786 

8.  60 

184 

s.  39 

786 

8.  61 

184. 

s.  40 

787 

8.62 

184 

B.  41 

787 

8.  63 

184 

s.  42 

788 

8.  64 

184 

s.  43 

789 

8.65 

184 

s.  44 

789 

8.66 

184 

s.  45 

789 

8.  67 

184 

s.  46 

789 

s.  68 

184 

s.  47 

790 

8.  69 

184 

s.  48 

790 

8.  70 

184 

s.  49 

790 

s.  71 

184 

B.  50 

790 

s.  72 

184 

B.  51 

791 

8.73 

184 

B.  52 

791 

8.  74 

184 

B.  53 
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Page  65,  note  (d). — ^All  men  enrolled,  and  officers  and  non-commis- 
flioned  officers  appointed,  under  the  30  &  31  Vict.  c.  110,  are  by  sect.  17 
of  that  Act  exempt  from  serving  on  juries. 

Page  212.— Bj  the  31  &  82  Vict.  c.  116,  s.  1,  it  is  enacted  that,  if  any 
person  being  a  member  of  any  copartnership,  or  being  one  of  two  or 
more  beneficial  owners  of  any  money,  goods,  or  effects,  bills,  notes,  secu- 
rities, or  other  property,  shall  steal  or  embezzle  any  such  money,  goods, 
or  effects,  bills,  notes,  securities,  or  other  property  of  or  belonging  to 
any  such  copartnership,  or  to  such  joiat  beneficial  owners,  "every  such 
person  shall  be  liable  to  be  dealt  with,  tried,  convicted,  and  punished 
for  the  same  as  if  such  person  had  not  been  or  was  not  a  member  of  such 
copartnership,  or  one  of  such  beneficial  owners. 

Page  291. — By  the  31  &  32  Vict.  c.  116,  s.  2,  it  is  enacted,  that  all  the 
provisions  of  the  18  &  19  Vict.  c.  126,  shall  extend  and  be  applicable  to 
the  offence  of  embezzlement  by  clerks,  or  servants  or  persons  employed 
for  the  purpose  or  in  the  capacity  of  clerks  or  servants,  and  that  the  said 
Act  sh&Q.  thenceforth  be  read  as  if  the  said  offence  of  embezzlement  had 
been  included  therein. 

Page  293.— By  the  27  &  28  Vict.  c.  80,  s.  2,  every  sitting  of  two  or 
more  justices  of  the  peace  legally  acting  in  and  for  the  liberties  of  the 
Cinque  Ports,  or  any  part  thereof,  or  of  the  district  of  Eomney  Marsh, 
at  any  place  at  which  such  sitting  may  for  the  time  being  be  appointed  to 
be  held,  shall  be  deemed  to  be  a  petty  sessions  of  the  peace,  or  Court 
of  petty  sessions,  and  the  district  for  which  the  same  is  holden  shall  be 
deemed  to  be  a  petty  sessional  division ;  and  any  officer  for  the  time  be- 
ing performing  the  duties  usually  performed  by  the  clerk  to  the  justices 
of  petty  sessions  shall  be  deemed  to  be  a  clerk  to  the  justices  of  petty 
sessions  within  the  meaning  of  the  ninth  section  of  the  Act  18  &  19  Vict, 
c.  126. 

Page  740. — The  thirteenth  section  of  the  21  &  22  Vict.  c.  73,  is  repealed 
by  the  32  &  33  Vict.  c.  34;  and  in  place  thereof  it  is  enacted,  that  it 
shall  be  lawful  for  any  stipendiary  magistrate  or  pohce  magistrate,  with 
the  approval  of  the  secretary  of  state  for  the  home  department,  on  each 
occasion  of  this  power  being  exercised,  to  appoint  a  deputy  quahfied  as 
aforesaid  for  any  period  not  exceeding  three  calendar  months  at  one 
time,  and  every  such  deputy  during  the  time  for  which  he  shall  be  so 
appointed  shall  have  all  the  powers  and  perform  all  the  duties  of  the 
stipendiary  magistrate  for  whom  he  shall  have  been  so  appoiated. 

Page  904,  note  (a). — The  30  &  31  Vict.  c.  119,  is  now  repealed ;  a 
similar  provision  is,  however,  contained  in  sect.  9  of  the  32  Vict.  c.  12, 
which  has  been  substituted  for  the  30  &  31  Vict.  c.  119. 

Page  1017,  et  seq. — The  6  &  7  Will.  4,  c.  76,  is  repealed  by  the  32  & 
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Addenda  et  33  Vict.  c.  24,  except  sects.  1  to  4  (both  inclusive),  sects.  34  and  35,  and 
Corrigenda,  the  schedule.  The  same  Act,  however,  re-enacts  sects.  29,  31,  34,  part 
of  35,  and  36. 

Page  1263.— jFor  "  31  &  32  Vict.  c.  66,"  read  "  81  &  32  Vict.  c.  56." 

i^o^re' 1324.— Sects.  15  to  33  (both  inclusive)  of  the  39  Geo.  8,  c.  79, 
and  so  much  of  sects.  34  to  39  as  relates  to  the  above-mentioned  sections, 
are  repealed  by  the  32  &  83  Vict.  c.  24. 

Page  1328.— The  51  Geo.  3,  o.  65,  is  repealed  by  the  32  &  38  Vict, 
c.  24 ;  hut  sect.  3  is  re-enacted  by  the  same  Act. 

Page  1329.— The  2  &  3  Vict.  c.  12  is  repealed  by  the  82  &  88  Vict, 
c.  24 ;  but  sects.  2,  3,  and  4  are  re-enacted  by  the  same  Act. 
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I.  JnBtrtment,  hj^at. 

Indictment  cometh  of  the  French  word  enditer,  and  signifieth,  in  law, 
an  accusation  found  by  an  iaquest  of  twelve  or  more  upon  their  oath. 
An  indictment  is  always  the  suit  of  the  Queen,  and,  as  it  were,  her  de- 
claration ;  and  the  party  who  prosecutes  it  is  a  good  witness  to  prove  it. 
When  such  accusation  is  found  by  a  grand  jury,  without  any  bill  brought 
before  them,  and  afterwards  reduced  to  a  form  of  indictment,  it  is  called 
a  presentment ;  and,  when  it  is  found  by  jurors  returned  to  inquire  of  that 
particular  offence  only  which  is  indicted,  it  is  properly  called  an  inquisi- 
tion. (1  Inst.  126 ;  2  Hawh.  c.  25,  s.  1.) 

An  iadictment  is  the  most  constitutional,  regular,  and  safe  mode  of 
proceeding  upon  criminal  charges. 


All  offences  of  a 
public  uature  in- 
dictable. 


II.  WL^isX  ©ffentes  aw  tntitctable. 

There  can  be  no  doubt  but  that  all  capital  crimes  whatsoever,  and 
also  all  kinds  of  inferior  crimes  oi  a.  public  nature,  as  misprisions  and  all 
other  contempts,  all  disturbances  of  the  peace,  all  oppressions,  and  all 
other  misdemeanours  whatsoever  of  a  pubhc,  evil  example  against  the 
common  law,  may  be  iadicted.  (2  Hawk.  c.  25,  s.  4.)  Thus,  all  blas- 
phemies against  God,  or  the  Christian  religion,  or  the  Holy  Scriptm-es, 
are  indictable  at  common  law.  So,  all  impostors  in  religion,  and  all 
malicious  revihngs  in  pubhc  derogation  and  contempt  of  the  estabhshed 
rehgion,  are  punishable  by  the  common  law,  inasmuch  as  they  tend  to 
a  breach  of  the  peace.  Similar  to  these  are  aU  scandalous  and  open 
breaches  of  morahty  exhibited  in  the  face  of  the  people,  such  as  was 
the  conduct  of  one  who  exposed  himself  naked  to  the  pubhc  view  from  a 
balcony  in  Covent  Garden.  (See  Sir  C.  Sedley's  case,  1  Sid.  168.)  All 
offences  of  a  pubhc  nature,  that  is,  all  such  acts  or  attempts  as  tend  to 
the  prejudice  of  the  community,  are  indictable.  So  are  bribery  at  elec- 
tions, seditious  pamphlets,  and  aU  practices  or  attempts  which  tend  to 
endanger  the  constitution,  to  bring  the  Queen  or  her  Coui-ts  into  con- 
tempt, to  corrupt,  mislead,  and  pervert  pubhc  justice,  or  to  prejudice  the 
pubhc  good.  {Reg.  v.  Bylcerdike,  1  M.  i  R.  179  ;  Reg.  v.  Rowlands,  2 
Den.  0.0.  364.)   So  all  nuisances  of  a  pubhc  nature  are  indictable,  though 
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ocoasioneil  by  an  act  iii  itself  innocent,  if  the  nuisance  be  tlie  probable   3.  Indiotable 
consequence  of  the  act.  {R.  v.  Moore,  3  B.SAd.  184;  I  Hawk.  c.  75,  ss.        Offences. 

6,  7.)     But  no  injuries  of  a  private  nature  are  indictable,  unless  they   

in  some  way  concern  the  Queen.  (2  Hawk.  o.  25.J  It  is  an  indiotable 
misdemeanour,  to  refuse  or  neglect  to  provide  sufficient  food  or  other 
necessaries  for  any  infant  of  tender  years  unable  to  provide  for  and  take 
care  of  itseK  (whether  such  infant  be  child,  apprentice,  or  servant), 
whom  the  party  is  obliged,  by  duty  or  contract,  to  provide  for,  so  as 
thereby  to  injure  its  health.  {B.  v.  Friend,  R.  S  R.  O.  G.  20.  See  R. 
V.  Smith,  2  G.  S  P.  4A9  ;  R.  v.  Smith,  8  G.  d  P.  153 ;  R.  v.  Marriott, 
8  G.  S  P.  425.)  But  an  injury  to  the  health  must  be  shown.  (Reg.  v. 
Hogan,  2  Den.  G.G.  277 ;  Beg.  v.  PUllpot,  Dears.  G.G.  179.) 

So  long  as  an  act  rests  in  hare  intention,  it  is  not  punishable ;  except 
in  the  case  of  liigh  treason,  where,  by  the  25  Edw.  3,  st.  5,  c.  2,  voluntas 
reputabatvr  pro  faeto ;  but,  in  all  cases  where  the  intent  to  commit  a 
crime  is  manifested  by  any  overt  act,  the  party  may  be  indicted  for  an 
attempt  to  commit  the  offence  (1  Deacon,  643 ;  Beg.  v.  Martin,  2  Mood. 
G.  G.  123 ;  'A  G.  S  P.  213,  215),  even  though  the  act  itself  would  other- 
wise have  been  innocent  but  for  such  criminal  intent.  [Per  Lord  Mans- 
field, Schojield's  case.  Gold.  397.)  Thus,  an  attempt  to  commit  felony 
is,  in  many  cases,  a  misdemeanour;  and  an  attempt  to  commit  even  a 
misdemeanour  has  been  decided  in  many  eases  to  be  itself  a  misdemean- 
our. And  the  mere  soliciting  another  to  commit  a  felony  is  a  sufficient 
act  or  attempt  to  constitute  the  misdemeanour.  Thus,  it  is  an  indictable 
offence  to  incite  and  solicit  a  servant  to  steal  his  master's  goods,  though 
the  servant  do  not  steal  the  goods,  and  no  other  act  be  done  except  the 
soliciting  and  exciting.  (R.  v.  Higgins,  2  East,  5.  See  "Attempts, "  Vol.  I.) 

A  person  may  be  indicted  for  unlawfully  and  injuriously  carrying  a 
child  infected  with  the  smallpox  along  a  public  highway,  in  which 
persons  are  passing,  and  near  to  the  habitations  of  the  Queen's  subjects. 
(R.  V.  Vantandillo,  i  M.  £  S.  73.)  And  it  has  been  held  an  indictable 
offence  in  an  apothecary  unlawfully  and  injuriously  to  inoculate  children 
with  the  smallpox,  and,  while  they  are  sick  of  it,  unlawfully  and  inju- 
riously to  cause  them  to  be  carried  along  a  public  street.  The  defendant 
in  this  case  was  sentenced  to  six  months'  imprisonment.  {R.  v.  Burnet, 
AM.  <£  S.  272.) 

But  an  indictment  will  not  lie  for  a  mere  private  injury  against  an  Private  iiijmy. 
individual :  as,  for  enticing  away  his  apprentice  {Reg.  v.  Daniel,  1  Salk. 
380) ;  entering  his  close,  digging  the  ground,  erecting  a  shed  thereon, 
expeUing  him  and  keeping  liim  out  of  possession  (R.  v.  Storr,  3  Burr. 
1698,  1731) ;  pulling  the  thatch  off  a  dwelling-house  of  wliich  he  was  in 
peaceable  possession  (R.  v.  Atkins,  3  Burr.  1706, 1707) ;  excluding  com- 
moners by  enclosing  {Gro.  Eliz.  90) ;  or  the  like :  the  remedy  for  injuries 
of  this  description  being  by  action  only.  If,  however,  there  were  any 
conspiracy  in  the  case,  then  an  indictment  might  be  supported  for  it 
{R.  V.  Bykerdike,  1  M.  <6  B.  179.  See  "  Gonspiracy,"  Vol.  I.) ;  and  so  if 
they  concern  the  Queen.     (Supra.) 

So,  an  indictment  will  not  lie  for  a  mere  breach  of  the  bye-laws  or   Breach  of  bye- 
customs  of  a  coi-poration.     (B.  v.  Sharpies,  4  T.  B.  Ill ;  3  Salk.  188.   '"'"• 
See  Gom.  Dig.  Indictment,  (E).     And  it  does  not  follow  that,  because 
an  action  cannot  be  supported,  an  indictment  Ues.     [B.  v.  Bichards,  8 
T.  B.  634.) 

See  further,  as  to  what  offences  are  indictable,  the  different  titles  of 
offences  throughout  this  work. 

Also,  it  seems  to  be  a  good  general  ground  that,  wherever  a  statute   offences  against 
proliibits  a  matter  oi  public  grievance  to  the  liberties  and  security  of  a   public  statutes, 
subject,  or  commands  a  matter  of  public  convenience,  as  the  repairing 
of  the  common  streets  of  a  town,  an  offender  against  such  statute  is 
punishable,  not  only  at  the  suit  of  the  party  grieved,  but  also  by  way  of 
indictment  for  his  contempt  of  the  statute,  imless  such  method  of  "pro- 

B  2 


KttUtctment. 


§11. 


2.  Indictahle   ceeding.clo  manifestly  appear  to  be  excluded  by  it.     (2  Hawlc.  o.  25,  s.  4  ; 


Offences. 

Offences  againyt 
private  statutes. 


Statutes  pointing 
out  remedies. 


a.  V.  Davis,  Say.  133.) 

But,  if  a  statute  extend  only  to  private  persons,  or  if  it  extend  to  all 
persons  in  general,  but  cliiefly  concerns  disputes  of  a  private  natm-e,  as 
those  relating  to  distresses  made  by  lords  on  theii'  tenants,  it  is  said  that 
offences  against  such  statutes  wQl  hardly  bear  an  indictment.     (Id.) 

Also,  where  a  statute  makes  a  ?iew  offence,  by  prohibiting  and  making 
unlawM  anything  that  was  lawful  before,  and  appoints  a  particular  me- 
thod of  proceeding,  -without  mentioning  an  indictment,  it  seemeth  to  be 
settled  at  this  day  that  no  indictment  can  be  maintained.  {B.  v.  Buck, 
2  Str.  679;  B.  v.  Bohinson,  2  Burr.  8P3 ;  B.  v.  Wriijht,  1  Burr.  544;  2 
Hawk.  0.  26,  s.  4 ;  1  Bep.  67.)  But  Lord  Hale  (2  Hale,  171)  distui- 
guishes  upon  this,  and  says  that,  if  a  statute  prohibit  any  act  to  be  done, 
and  by  a  substantive  and  distinct  clause  give  a  recovery  by  action  of  debt, 
bill,  plaiat,  or  information,  but  mentions  not  an  indictment,  the  party 
may  be  indicted  upon  the  prohibitory  clause,  and  thereupon  fined,  but 
not  to  recover  the  penalty ;  but  then  it  seems  the  fine  ought  not  to 
exceed  the  penalty.  But,  if  the  Act  be  not  prohibitory,  but  only  that,  if 
any  person  shall  do  such  a  tiling,  he  shaU  forfeit  so  much,  to  be  recovered 
by  action  of  debt,  bill,  plaint,  or  information,  then  he  cannot  be  indicted  for 
it,  but  the  proceeding  must  be  by  action,  bOl,  plaint,  or  infoi-mation.  ( Vide 
R.  Y.  Harris,  4  T.  B.  203.)  Also,  where  a  statute  adds  a  further  penalty 
to  an  offence  prohibited bythe  coj)t»ion,fa«', and prescribesaijartial remedy 
by  a  summary  proceeding,  there  either  method  may  be  pursued.  (2  Hawk. 
c.  25,  s.  4 ;  2  Burr.  803  ;  Reij.  v.  Buchanan,  8  Q.B.  883.)  Therefore,  it  was 
held  indictable  to  disobey  an  order  of  sessions  for  the  maintenance  of  rela- 
tions under  the  stat.  43  Ehz.  c.  2,  though  that  statute  gives  a  penalty  ; 
for,  before  the  statute  of  Ehzabeth,  disobedience  to  an  order  of  sessions 
was  an  offence  indictable  at  common  law.  {B.  v.  Bobinson,  2  Burr. 
799.  And  see  B.  v.  Carlisle,  Z  B.  £  Aid.  161 ;  B.  v.  Hollis,  2  Stark.  N. 
P.  536.)  The  true  rule  of  distinction  seems  to  be  that,  where  the  offence 
intended  to  be  guarded  agaiast  by  a  statute  was  punishable  before  the 
making  of  such  statute  prescribing  a  particular  method  of  punishing  it, 
there  such  particular  remedy  is  cumulative,  and  does  not  take  away  the 
former  remedy.  But,  where  the  statute  only  enacts  "  that  the  doing 
some  act  not  punishable  before  shall /or  the  future  be  punishable  in  such 
and  such  a  particular  manner,  there  it  is  necessary  tliat  such  particular 
method,  by  such  Act  prescribed,  must  be  specifically  pursued ;  and  not  the 
common-law  method  of  an  indictment."  [Per  Lord  Mansfield,  C.J.,  B.  v. 
Bohinson,  2  Burr.  805.)  An  Act  of  Parliament  prohibited  the  erection  or 
continuance  of  any  building  within  ten  feet  of  the  road,  and  declared 
that  the  footpaths  shotild  be  subject  to  the  Act  and  be  part  of  the  road. 
It  further  enacted  that,  if  any  such  building  should  be  erected  or  con- 
tinued contrary  to  the  Act,  it  should  be  deemed  a  common  nuisance.  By 
another  clause,  two  magistrates  were  empowered  to  convict  the  propiietor 
and  occupier  of  such  building,  and  to  make  an  order  for  the  removal 
thereof : — Held,  that,  notwithstanding  the  latter  clause,  the  party  who 
erected  or  continued  a  building  contrary  to  the  Act  might  be  indicted  for 
a  nuisance.  [B.  v.  Gregory,  5  B.  d  Ad.  555 ;  2  N.  d  M.  478.)  In  B. 
V.  Balme  (2  Cowp.  648)  the  defendants  were  indicted  for  disobeying  an 
order  of  justices  on  the  statute  13  Geo.  3,  c.  78,  for  the  widening  of  a 
Mghway.  It  was  objected  that,  a  summary  method  of  proceeding  before 
the  justices  being  directed  by  the  statute  for  the  recovery  of  a  penalty,  the 
prosecution  ought  to  have  been  in  that  form,  and  not  by  way  of  indict- 
ment. But,  by  the  court — Disobeying  an  order  of  justices  is  an  offence  at 
common  law ;  and,  therefore,  the  prosecutor  might  proceed  either  waj'. 
The  penalty  given  by  the  statute  is  only  cumulative.  It  is  a  general 
rule,  that  subsequent  statutes,  which  add  cumulative  penalties,  do  not 
repeal  former  statutes.  {B.  v.  Jackson,  1  Gowp.  297.)  If  a  statute 
makes  that  a  felony  which  before  was  a  misdemeanour  only,  the  misde- 
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uieanour  is  merged  and  cannot  be  prosecuted  {R.  v.  Cross,  1  Ld.  Raym. 
711) ;  or,  if  a  later  statute  re-describes  an  ofi'ence  under  a  former  statute, 
giving  a  diiferent  punishment,  yarying  the  procedure,  and  giving  an 
appeal,  the  prosecution  must  be  under  the  later  Act.  (Michell  v.  Brown, 
Ellis  267.)  Wherever  there  is  a  proliibitoiy  law,  if  it  be  still  in  force, 
the  proper  remedy  under  it  is  by  indictment ;  and,  vi^here  a  statute 
forbids  the  commission  of  any  act,  the  doing  it  wilftilly  is  indictable, 
although  it  be  done  without  any  corrupt  motive.  {R.  v.  Jackson,  1 
Co'wp.  297  ;  R.  v.  Holland,  4  T.  R.  4.51 ;  R.  v.  Hollond,  5  T.  R.  607.) 

Wliere  a  statute  enabled  the  King  in  council  to  make  certain  orders 
relating  to  quarantine,  a  disobedience  of  these  orders  was  holden  to  be  a 
misdemeanour  at  common  law,  and  indictable  as  such.  (R.  v.  Harris, 
i  T.  R.  202.)  So,  where  a  corporation  were  authorized  by  a  public 
statute  to  make  a  towing-path  on  the  side  of  a  river,  it  was  holden  to 
be  a  misdemeanour  at  common  law  to  obstruct  the  corporation  in  the 
execution  of  the  powers  given  them  by  the  statute,  and  of  course  in- 
dictable.    {R.  V.  Smith,  2  Douy.  441.     See  Gom,.  Dig.  Indictment,  (D)) 

By  the  22  &  23  Vict.  c.  17,  s.  1,  no  indictment  for  perjury,  con- 
spiracy, obtaining  money  by  false  pretences,  keeping  a  gaming  house  or 
disorderly  house,  or  indecent  assault,  can  be  prefeiTed  vpithout  the  autho- 
rization of  a  judge  or  of  the  attorney-general,  unless  the  accused  has 
been  committed  or  detained  in  custody,  or  has  been  bound  by  recogni- 
zance to  answer  an  indictment  for  such  offence.  But  by  the  30  &  31 
Vict.  c.  35,  the  above  provision  "  shall  not  extend  or  be  applicable  to 
prevent  the  presentment  to  or  finding  by  a  grand  jury  of  any  biH  of  in- 
dictment containing  a  count  or  counts  for  any  of  the  offences  mentioned 
in  the  said  Act  "  (the  22  &  28  Vict.  c.  17),  "  if  such  count  or  counts  be 
founded  (in  the  opinion  of  the  court  in  or  before  which  the  same  biU  of 
indictment  is  preferred)  upon  the  facts  or  evidence  disclosed  in  any  ex- 
aminations or  depositions  taken  before  a  justice  of  the  peace  in  the  pre- 
sence of  the  person  accused  or  proposed  to  be  accused  by  any  such  bill 
of  indictment,  and  transmitted  or  delivered  to  such  court  in  due  course  of 
law ;  and  nothing  in  the  said  Act  shall  extend  or  be  applicable  to  prevent 
the  presentment  to  or  finding  by  a  grand  jury  of  any  bill  of  indictment, 
if  such  bOl  be  presented  to  the  grand  jury  vrith  the  consent  of  the  court 
in  or  before  which  the  same  may  be  jjreferred." 


3.  Time  of  In- 
dicting. 


Offences  against 
acts  done  under 
a  statute. 


Indictments  for 
certain  offences 
requiring  tiie 
leave  of  a  judge, 


III.  Zimt  of  BttDtetittg;. 

By  the  31  Eliz.  c.  5,  all  indictments  upon  any  statute  penal,  whereby  ^"g^™*'  ^''^ 
the  forfeiture  is  limited  to  the  Queen,  shall  be  sued  within  two  years  after 
the  offence  conrnutted  ;  if  the  forfeiture  be  limited  to  the  Queen  and  pro- 
secutor, the  suit  shall  be  in  one  year  :  and,  in  default  thereof,  the  same 
shall  be  sued  for  the  Queen  within  two  years  after  that  year  ended.  But, 
where  a  statute  limits  a  shorter  time,  the  suit  shall  be  brought  within 
such  time  limited. 

But  for  indictment  of  felonies  and  other  misdemeanours,  where  there  is  i"  general  no 
no  forfeiture  to  the  Queen,  or  to  the  Queen  and  prosecutor,  no  time  is  dictnieui". 
hmited  by  any  statute,  though,  in  some  cases,  the  several  Acts  of  general 
pardon  have  the  effect  of  a  like  hmitation.  The  last  of  this  kind  was 
that  of  the  20  Geo.  2,  c.  51,  for  certain  offences  committed  before  June 
15,  1747.  No  length  of  time  can  legalize  a  pubhc  nuisance,  although  it 
may  afford  an  answer  to  an  action  by  a  private  individual.  ( WeM  v. 
Hornby,  7  East,  199  ;  R.  v.  Cross,  3  Camp.  227  ;  R.  v.  Smith,  4  Esp. 
109  ;  Peake,  N.  P.  91.)  Some  offences,  indeed,  must,  by  particvilar 
statutes,  be  prosecuted  within  specified  periods.  (See  "  Treason,"  Vol. 
r. ;  "  Church,"  Vol.  I.  ;  "  Game,"  Vol.  II.,  etc.) 
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MOittmtnt  §§  IV-  V. 

As  to  the  construction  of  such  limitation  clauses,  see  B.  v.  Wilkie,  1 
East,  P.  G.  186 ;  Reg.  v.  Brookes,  1  Ben,  C.  G.  217  j  72^^.  v.  ^w^^m,  1 
G.  d  K.  621 ;  Reg.  v.  I/hZ^,  2  i^.  ^  i^.  16 ;  R.  v.  Phillips,  R.  d  R.  369  ; 
i2.  V.  Killminster,  7  G.  d  P.  228 ;  Tilladam  v.  ^rJs^oZ  {Inhahs.)  4.  N.  d 
M.  144. 


Against  ■vi'hom  it 
lies. 


Corporation. 


Ignorance  of  law 
or  fact. 


Accessaries,  in- 
fants, lunatics, 
married  women. 


IV.  Against  toliom  an  JInBtrtm«tt  Ites. 

An  indictment  lies  against  all  persons  who  actually  commit,  or  who 
procure  or  assist  in  the  commission  of,  crimes,  or  who  knowingly  harbour 
an  offender ;  for  each,  in  contemplation  of  law,  is  guilty,  and  liable  to 
punishment  accordiug  to  the  part  which  he  takes  in  the  perpetration  of 
the  oifence.  The  capahUity  of  committing  crimes,  however,  pre-supposes 
an  act  of  understanding -and  an  exercise  of  will;  and,  therefore,  as  no 
person  can  be  excused  irom  the  penalties  attaching  upon  the  disobedience 
of  the  law,  unless  expressly'  designated  and  exempted  by  the  law,  the 
law  has  defined  what  persons  and  actions  are  privileged  or  exempted 
from  the  severity  of  the  general  punishment  of  penal  laws,  in  respect  of 
their  incapacities  or  defects,  whether  natiu'al,  affected,  accidental,  or  in 
respect  of  civil  subjection.     (Arch.  C.  L.  Ihth  ed.  3.) 

A  corporation  in  its  corporate  capacity  may  be  the  object  of  an  indict- 
ment. Thus  a  raihoad  company  may  be  indicted  for  not  constructing 
an  arch  in  comphance  with  the  provisions  of  the  Act  under  which  they 
are  incorporated.  {R.  v.  Birming.  S.  Olos.  R.  Oo.  2  G.  &  D.  236.  See 
also  Reg.  v.  G.  North  of  England  R.  Oo.  9  Q.B.  315 ;  E.  C.  R.  Oo.  v. 
Broom,  6  Exch.  314 ;   Whitfield  v,  -S.  E.  R.  Oo.  E.  B.  <&  E.  115.) 

Ignorance  of  the  law  will  not  excuse  from  the  consequences  of  guilt 
any  person  who  has  a  capacity  to  understand  the  law,  of  which  all  are 
presumed  to  have  knowledge.  (1  Hale,  42.)  But  tliis  rule  supposes  an 
opportunity  of  knowing  the  law.  Where,  therefore,  a  defendant  was  in- 
dicted for  mahciously  shooting  at  A.  B.  upon  the  high  seas,  and  the  of- 
fence was  perpetrated  within  a  few  weeks  after  the  stat.  89  Geo.  3,  c. 
87,  passed,  and  before  notice  of  it  could  have  reached  the  place  where  the 
offence  was  committed,  the  judges  held,  that  he  could  not  have  been 
tried  before  that  Act  passed ;  and  that,  as  he  could  not  have  heard  of  it, 
he  ought  to  be  pardoned.  {R.  v.  Bailey,  R.  d  R.  1.)  If,  however,  a 
foreigner  commit  a  crime  in  England,  he  cannot  be  excused  because  he 
does  not  know  the  law.  {R.  v.  Esop,  1  O.  <t  P.  456.)  Ignorance  or 
mistake  of  the  fact,  however,  may  in  some  cases  be  allowed  as  an  excuse 
for  the  inadvertent  commission  of  a  crime ;  as,  for  instance,  if  a  man,  in- 
tending to  loll  a  thief  in  his  avm.  house,  kill  one  of  Ms  own  family,  he 
wUl  be  guilty  of  no  offence.  (1  Hale,  43,  43  ;  4  Bl.  Oom.  27  ;  R.  v.  Le- 
vett,  Oro.  Oar.  583.)  But  this  rule  proceeds  upon  a  supposition  that 
the  original  intention  was  lawful;  for,  if  an  unforeseen  consequence 
ensue  from  an  act  which  was  in  itself  unlawful,  and  in  its  original  nature 
wrong  and  mischievous,  the  actor  is  criminally  responsible  for  whatever 
consequence  may  ensue.     (4  Bl.  Oom.  27 ;  Arch.  O.  L.  15th  ed.  19.) 

As  to  principals  and  accessaries,  see  "Accessary,''  ]'ol.  I.  As  to  when 
an  infant  may  be  indicted,  see  "  Children,"  Vol.  I. ;  when  a  lunatic  or 
non  compos  mentis  may,  see  post,  "Lunatic;"  when  a  married  woman 
may,  see  tit.  "  Wife,"  Vol.  V. 
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V.  5l®i)o  ttia^  he  fottwB  as  Bcfotfiaiits  tn  mme  JfttDtctttt^tf. 

Where  the  act  is  such  that  several  may  join  in  it,  aU  the  offenders 
may  be  included  in  the  same  indictment  (2  Hale,  173  ;  R.  v.  Benfield, 
2  Burr.  984;   2  Hawk.  c.  25,  s.  89),  or  may  be  indicted  separatelv! 


§v. 


Ettlttctmtnt. 


Thus,  where  several  keep  a  common  gaming  or  other  disorderly  house,  or   5.   Who  may 
are  guilty  of  deer-steahng,  maintenance,  hbeUing,  extortion,  trespass,  or   be  joined  as 
other  offences  wliich  admit  of  the  agency  of  several,  they  may  be  either   Defendants. 

jointly  or  severally  indicted.    (2  Hale,  173 — i  ;  2  Haivh.  c.  25,  s.  89  ;  B.    

V.  Atkinson,  1  Salh.  382 ;  1  Ghit.  G.  L.  267.)  So,  if  several  commit  a 
robbery,  burglary,  or  murder,  they  may  be  so  joined  or  separated.  (2 
Hale,  173.)  And,  though  they  have  acted  separately,  yet,  If  the  grievance 
is  the  result  of  the  acts  of  all  jointly,  aU  may  be  indicted  jointly  for  the 
offence.  {R.  v.  Trafford,  1  B.  &.  Ad.  874.)  "Where  money  has  been  ob- 
tained under  false  pretences,  and  the  false  pretences  were  conveyed  by 
words  spoken  by  one  defendant  in  the  presence  of  the  others,  aU  of 
whom  acted  in  concert  together,  it  was  holden  that  they  might  aU  be  in- 
dicted jointly.  (R.  v.  Younrj,  3  T.  R.  98.)  So,  where  two  persons 
joined  in  singing  a  HbeUous  song,  it  was  holden  that  they  might  be  in- 
dicted jointly  (R.  v.  Benfield,  2  Burr.  985)  ;  and  the  same,  where  two 
or  more  persons  join  in  any  other  kind  of  pubhcation  of  a  hbel.  But,  if 
the  publication  of  each  party  be  distinct,  as  if  two  booksellers,  not  being 
partners,  sell  the  libel  at  their  respective  shops,  they  must  be  indicted 
separately.  {Arch.  O.  L.  Ihth  ed.  59.)  Several  offenders  cannot  be 
joined  in  an  indictment  for  perjury,  because  the  assignment  must  be  of 
the  very  words  spoken,  and  the  words  uttered  by  one  cannot  possibly  be 
apphed  to  those  which  proceed  from  another  [Young  v.  The  King,  3 
T.  R.  103-4;  R.  v.  Philips, .2  Stra.  921;  2  Hawk.  c.  25,  s.  89) ;  or  for 
seditious  or  blasphemous  words  or  the  like,  because  such  offences  are  in 
their  nature  several. 

Even  where  several  commit  a  joint  act,  which  act,  however,  is  not  of 
itself  illegal,  but  becomes  so  merely  by  reason  of  some  circumstances  ap- 
pHcable  to  each  individual  severally  and  not  jointly,  they  must  be  in- 
dicted separately ;  (2  Hawk.  c.  25,  s.  89) ;  thus,  several  partners  could 
not  be  indicted  jointly  for  exercising  their  trade  without  having  served 
an  apprenticeship.  [R.  v.  Atkinson,  1  8alk.  382 ;  R.  v.  Weston,  2  Str. 
623.)     This  is  now  no  longer  an  offence. 

Prinfipals  in  the  first  and  second  degree,  and  accessaries  before  and 
after  the  fact,  may  aU  be  joined  in  the  same  indictment  (2  Hale,  173) ; 
..or  the  principals  may  be  indicted  first,  and  the  accessaries  after  the  con- 
viction of  the  principals.  (See  the  24  &  25  Vict.  c.  94,  ss.  2,  8,  and 
see  further  as  to  principals  and  accessaries,  tit.  "Accessary,"  Vol.  I.) 

On  an  indictment  against  two,  charging  them  with  a  joint  and  single 
offence,  both  or  either  may  be  found  guilty ;  but  they  cannot  be  found 
guilty  of  the  separate  parts  of  the  charge,  subjecting  the  prisoners  to  guilty, 
distinct  punishments.  And,  if  they  be  found  guilty  separately,  judgment 
cannot  be  passed  upon  one,  uidess  a  pardon  be  obtained,  or  a  nolle  pro- 
sequi be  entered  as  to  the  other.  {R.  v.  Hempstead,  R.  d  R.  344.) 
It  seems,  however,  that  several  receivers  may  be  charged  on  the  same 
indictment  with  separate  and  distinct  acts  of  receiving.  (Reg.  v.  Pulham, 
d  O.  S  P.  281 ;  R.  V.  Hayes,  2  M.  <£  Rob.  156.)  And  see  the  24  &  25 
Vict.  c.  96,  s.  93,  tit.  "Larceny,"  post.  By  the  24  &  25  Vict.  c.  96,  s.  94, 
it  is  provided  that,  if,  upon  the  trial  of  two  or  more  persons  indicted  for 
jointly  receiving  any  property,  it  should  be  proved  that  one  or  more  of 
such  persons  separately  received  any  part  or  parts  of  such  property  (and 
tills  has  been  held  to  apply  also  to  the  whole  of  such  property ;  Reg.  v. 
Reardon,  35  L.  J.,  M.  0. 171),  "  it  shall  be  lawful  for  the  jury  to  convict 
upon  such  indictment  such  of  the  said  persons  as  shall  be  proved  to  have 
received  any  part  or  parts  of  such  property."  Where  several  persons  are 
indicted  for  burglary  and  larceny,  one  may  be  found  guilty  of  burglary  and 
larceny,  and  the  others  of  the  larceny  only.  (R.  v.  Butterworth,  R.  d  R. 
520.  See  R.  v.  Turner,  1  Sid.  171.)  On  an  indictment  containing  one 
count  against  A  <&  Bior  larceny  and  another  against  B  for  receiving,  a 
verdict  of  guilty  against  B  was  entered  generally,  the  evidence  showing 
that  he  was  an  accessary  before  the  fact  to  the  larceny  and  also  a  receiver 
of  tiie  property,  and  it  was  held,  upon  the  11  &  12  Vict.  c.  46,  s.  1,  that 
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6.  Joinder  0/    the  conviction  was  right.     {R.  v.  Hughes,  Bell,  C.  C.  243.)     Several 
Offences.       oflfenders  may  also,  for  different  offences  of  the  same  land,  be  in  some 

cases  included  in  the  same  indictment,  the  word  "  separately  "  being  iii- 

miSder"  "^  serted,  which  makes  it  several  as  to  each  of  them,  though  the  Court  wUl, 
in  its  discretion,  quash  the  indictment,  if  any  material  inconvenience 
appear  to  rise  fi-om  the  mode  in  wliich  it  is  preferred.  {Young  v.  The 
King,  3  T.  R.  106 ;  R.  v.  Kingston,  8  East,  46.)  In  cases  of  conspiracy 
and  riot,  where  one  cannot  be  indicted  for  an  offence  commited  by  liim- 
self  alone,  the  acquittal  of  so  many  as  shaU  render  it  impossible  for  the 
rest  to  have  committed  the  offence  must  of  course  extend  to  him.  (R.  v. 
Kinnersley,  1  Stra.  193 ;  R.  v.  Sudbury,  12  Mod.  262 ;  2  Salle.  593 ;  13 
East,  412 ;  1  Ld.  Raym.  484,  8.  O.) 

Misjoinder  of  defendants  may  be  made  the  subiect  of  a  demurrer, 
motion  in  arrest  of  judgment,  or  writ  of  error ;  or  the  Court  will,  in 
general,  quash  the  indictment.  (Young  v.  The  King,  3  T.  R.  103-6 ;  R. 
V.  Clarke,  1  East,  46 ;  2  Oanip.  133.)  If,  however,  two  be  improperly 
found  guilty  separately  on  a  joint  indictment,  the  objection  may,  as  we 
have  just  seen,  be  cured  by  producing  or  entering  a  nolle  prosequi  as  to 
the  one  of  them  who  stands  second  on  the  verdict. 
Death  of  one  Where  two  persons  are  indicted  for  a  conspiracy,  and  one  of  them  dies 

defendant.  befqre  the  trial,  and  it  proceeds  against  both,  it  is  no  mistrial,  and  entry 

of  a  suggestion  of  the  death  on  the  record  is  unnecessary.    {Reg.  v.  Ken- 
ricJe,  12  L.  J.  (N.  S.J,  M.  G.  135.) 


VI.  l^oh)  mans, ««"  iM'bat  ©fEmtcs  mas  if  fomcO  in  same 
EttUtrtmtnt 

In  high  treason.  In  an  indictment  for  high  treason,  there  may  be  different  counts,  each 
charging  the  defendant  with  different  species  of  treason  against  the 
Queen  and  her  government,  such  as  compassing  the  Queen's  death,  levy- 
ing war,  adhering  to  the  Queen's  enemies,  within  the  25  Edw.  3,  st.  5, 
c.  2,  and  the  conspiracies  to  levy  war,  within  the  36  Geo.  3,  c.  V,  s.  1 ; 
but  counts  for  treasons  against  the  Queen  and  her  government,  and 
treasons  relating  to  other  matters  where  the  judgments  are  different, 
cannot  be  joined.     {Arch.  0.  L.  16th  ed.  60.) 

In  point  of  law  several  offences  which  may  be  tried  by  the  same  rules 
and  which  have  the  same  legal  character,  i.  e.  several  felonies  or  several 
misdemeanours,  may  be  charged  in  one  indictment.  (2  Hale,  173 ;  See 
Reg.  V.  Heyivood,  L.  S  0.  457  ;  33  L.  J.  M.  G.  133.) 

In  felonies.  But  in  felonies  the  established  rule  of  practice  is  that  no  more  than 

one  distinct  offence  or  criminal  transaction  at  one  time  should  regularly 
be  charged  upon  the  prisoner  in  one  indictment,  because,  if  tliat  should 
be  shewn  to  the  Court  before  plea,  they  vdll  quash  the  indictment,  lest 
it  should  confound  the  prisoner  in  his  defence,  or  prejudice  bim  in  his 
challenge  to  the  jury;  for  he  might  object  to  a  juryman's  trying  one  of 
the  charges,  though  he  might  have  no  reason  so  to  do  in  the  other ;  and, 
if  they  do  not  discover  it  until  afterwards,  they  may  compel  the  prose- 
cutor to  elect  on  which  charge  he  wiU  proceed.  {R.  v.  Young,  3  T.  R. 
105-6 ;  2  East's  P.  G.  515  ;  R.  v.  Jones,  2  Gamp.  131 ;  R.  v.  Johnson,  3 
M.  10  S.  539.)  But  it  is  no  objection  in  arrest  of  judgment.  {Beg.  v. 
Hinley,  2  M.  d  Rob.  524.)  Nor  is  it  ground  of  demurrer.  (3  T.  R.  98 ; 
1  Ghit.  C.  L.  253.) 

Thus,  upon  an  indictment  for  receiving  stolen  goods,  if  it  appear  that 
the  ai-ticles  were  received  at  different  tunes,  tlie  prosecutor  must  elect  as 
to  the  receipt  of  which  articles  he  will  prosecute ;  but  the  mere  proba- 
bUity  that  the  goods  were  stolen  or  received  at  different  times  is  no 
ground  for  putting  the  prosecutor  to  his  election.  {R.  v.  Dunn  et  al., 
1  Mood.  G.  0. 146.)  But  see  now  the  24  &  25  Vict.  c.  96,  ss.  5,  6,  post,  tit. 
"  Larceny."  These  sections  only  apply  to  takings,  and  there  do  not  appear 


§  VI.  EnKfctmettt.  9 

to  be  any  similar  provisions  with  respect  to  "receiving  of  stolen  goods."  6.  Joinder  of 
It  seems,  however,  from  Hejrvvood's  case,  supra,  that,  where  there  are  Offences. 
tliree  acts  of  larceny  in  separate  counts,  there  may  also  be  three  counts 
for  receiving.  Where  several  articles  are  mentioned  in  the  indictment, 
the  prosecutor  must  prove  that  they  were  all  taken  at  the  same  time,  or 
at  not  more  than  three  times,  and  that  not  more  than  six  months  elapsed 
between  the  first  and  last  taking ;  otherwise  he  will  be  put  to  his  elec- 
tion to  proceed  for  such  number  of  taking,  not  exceeding  three,  as  have 
taken  place  within  the  period  of  six  months  (24  &  25  Vict.  c.  96,  ss.  5, 
0,  post,  tit.  "  Larceny").  So,  upon  an  indictment  for  robbery,  and  for  an 
assault  with  intent,  etc.,  in  different  counts,  the  prosecutor  must  elect 
upon  which  he  wiU  proceed.  [R.  v.  Oough,  %  M.d  R.IX;  R.  v.  Smith, 
3  G.  d  P.  412.)  But  there  is  now  no  occasion  for  adding  a  count  for  an 
assault  with  intent ;  for  the  jury  may  find  the  prisoner  guilty  of  such 
an  assault  upon  an  indictment  for  robbery  only.  (See  the  34  &  25  Vict. 
c.  96,  s.  41.)  An  indictment  has  been  held  to  be  good  in  point  of  law, 
which  charged  the  prisoners  as  principals  in  one  count,  and  as  receivers 
in  another  (R.  v.  OaUoway,  2  Moo,  O.  O.  234) ;  and  now,  by  the  24  &  25 
Vict.'e.  96,  s.  92,  it  is  provided  that  such  a  course  may  be  pursued,  and 
the  prosecutor  i^not  to  be  put  to  his  election.  "Where  an  indictment 
contained  a  count  for  embezzlement,  and  another  for  larceny  as  a  bailee, 
and  the  Court  compelled  the  counsel  for  the  prosecution  to  elect,  and  he 
elected  to  proceed  for  the  larceny,  and  on  that  count  the  prisoner  was 
convicted,  it  was  held  that  the  conviction  was  right.  {Reg.  v.  Holman, 
L.  S  O.  177.)  In  indictments  for  embezzlement  the  prosecutor  may 
charge  any  number  of  distinct  acts  of  embezzlement,  not  exceeding  three, 
committed  by  the  prisoner  against  the  same  master  within  the  space 
of  six  months.  (34  &  35  Vict.  c.  96,  s.  71.) 

In  a  case  of  arson  the  indictment  contained  five  counts  each  charging 
a  firing  of  a  house  of  a  different  owner ;  but,  it  being  opened  that  the 
•  five  houses  were  in  a  row  and  the  same  fire  burnt  them  all,  the  judge 
would  not  put  the  prosecutor  to  elect,  it  being  all  one  transaction.  {Reg. 
V.  Trumnan,  8  0.  S  P.  727  ;  and  see  Reg.  v.  Davis,  Z  P.  d  F.  19.)  And 
as  a  general  rule,  where  the  two  offences  charged  form  parts  of  one 
transaction,  yet  are  of  such  a  nature  that  the  defendant  may  be  found 
gtdlty  of  both,  the  prosecutor  wiU  not  be  called  upon  to  elect  upon 
which  charge  he  will  proceed ;  for  in  such  a  case  the  joinder  of  counts 
cannot  prejudice  the  defendant,  which  is  the  only  ground  on  which  this 
apphcation  to  the  discretion  of  the  judge  to  make  the  prosecutor  elect 
can  be  founded.  {R.  v.  Austin,  7  O.  £  P.  796  ;  R.  v.  Hartall,  id.  475  ; 
R.  V.  Wheeler,  id.  170  ;  Reg.  v.  Pulham,  ^  G.S  P.  281.)  Thus  a  prose- 
cutor wiU  not  be  compelled  to  elect,  where  a  count  charging  a  person 
with  being  accessory  before  the  fact  is  joined  with  one  charging  him 
with  being  accessory  after.  [R.  v.  Blackson,  8  O.  d  P.  43.)  So  he  may 
be  indicted  as  a  principal  in  the  first  degree  in  one  count,  and  as  a  prin- 
cipal in  the  second  degree  in  another  count.  {R.  v.  Chray,  7  O.  d  P. 
174.)  And,  where  there  are  counts  in'  an  indictment  for  forging  a  biU, 
acceptance,  and  indorsement,  the  prosecutor  is  not  driven  to  elect  on 
which  he  will  proceed.  {R.  v.  Young,  PeaJce's  Add.  Gas.  338.)  Although 
a  prosecutor  cannot  thus  charge  a  defendant  TOth  diflerent  felonies  in 
different  counts,  yet  he  may  charge  the  same  felony  in  different  ways  in 
several  counts,  in  order  to  meet  the  facts  of  the  case ;  as,  for  instance, 
if  there  be  a  doubt  whether  the  goods  stolen,  or  the  house  in  which  a 
burglary  or  larceny  was  committed,  be  the  goods  or  house  of  A.  or  of  B., 
they  may  be  stated  in  one  count  as  the  goods  or  house  of  A.,  and  in 
another  as  the  goods  or  house  of  B.  {R.  v.  Eggington,  2  B.  d  P.  508.) 
The  7  &  8  Geo.  4,  c.  28,  s.  6,  which  aboUshes  the  benefit  of  clergy  in 
cases  of  felony,  provides  that  nothing  therein  contained  shall  prevent 
the  joinder  in  any  indictment  of  any  counts  which  might  have  been 
joined  before  the  passing  of  that  Act. 

In  misdemeanours,  the  joiader  of  several  offences  wiU  not,  in  general,    J"  ™''" 
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vitiate  the  prosecution  in  any  stage.  {Young  v.  The  King,  3  T.  R.  105  ; 
R.  V.  Jones,  2  Oamp.  132 ;  R.  v.  Saunders,  2  Burr.  984 ;  B.  y.  Kingston, 
8  JEast,  41.)  For,  in  offences  inferior  to  felony,  the  practice  of  quaslaing 
the  indictment  or  calling  upon  the  prosecutor  to  elect  on  which  charge 
he  wOl  proceed  does  not  exist.  {R.  v.  Jones,  2  Oamp.  132.)  On  the 
contrary,  it  is  the  constant  practice  to  receive  evidence  of  several  libels 
and  assaults  upon  the  same  indictment.  (Id.  d  R.  v.  Benfield,  3  Burr. 
984.)  And  see  R.  v.  Levy  (2  Starlc.  C.  N.  P.  458),  where,  under 
several  counts  for  a  conspiracy,  alleging  several  conspiracies  of  the  same 
kind  on  the  same  day,  the  prosecutor  was  allowed  to  give  in  evidence 
several  conspiracies  on  different  days.  See  also  R.  v.  Broughton  {Trent. 
P.  O.  Ill),  where  the  indictment  charged  twenty  distinct  acts  of  extor- 
tion. But,  where  two  defendants  were  indicted  for  a  conspiracy  and  for 
a  libel,  and  at  the  close  of  the  case  for  the  prosecution  there  was  evi- 
dence against  both  as  to  the  conspiracy,  but  no  evidence  against  one  of 
them  as  to  the  libel,  the  judge  observed  that  it  was  more  fair  that 
the  prosecutor  should  elect  which  charge  he  would  go  upon,  and  it  was 
done  accordingly.     {Reg.  v.  Murphy,  8   Car.  d  P.  276.) 

If  the  legal  judgment  on  each  count  would  be  materially  different,  as 
in  felony  and  misdemeanour,  then  the  joinder  of  su(^i  several  counts 
would  be  bad  on  demurrer,  in  arrest  of  judgment,  or  on  error.  ( Young 
V.  The  King,  3  T.  R.  103 ;  Hancoclt  v.  Haywood,  Id.  435.  But  see 
1  East's  P.  O.  408 ;  1  Chit.  C.  L.  254-5.)  But  the  objection  may  be 
cured  at  the  trial,  by  taking  a  verdict  on  the  counts  only  that  can  be 
joined.  {Reg.  v.  Jones,  ?,  O.  S  P.  776). 

A  prosecutor  caimot  maintain  two  indictments  for  misdemeanour  for 
the  same  transaction ;  he  must  elect  to  proceed  with  one  and  abandon 
the  other.  {R.  v.  Britton,  1  M.  &  R.  297.) 

Where  a  prisoner  is  indicted  for  felony  or  misdemeanour,  it  is  not 
necessary  to  add  counts  for  an  attempt  to  commit  such  felony  or  mis- 
demeanour. (See  the  14  &  15  Vict.  c.  100,  s.  9.)  And  so  of  robbery,  and 
assault  with  intent  to  commit  such  robbeiy.  (See  the  24  &  25  Vict.  c.  96, 
s.  41.)  So  on  an  indictment  for  embezzlement,  if  the  offence  turn  out  to 
be  larceny,  the  prisoner  may  be  found  guilty  of  larceny  as  a  servant, 
and  viee  versd.  (See  the  24  &  25  Vict.  c.  96,  s.  72.)  So,  if,  upon  an 
indictment  for  obtaining  goods  by  false  pretences,  the  offence  turn  out  to 
be  larceny,  the  defendant  may  be  convicted  of  the  false  pretences.  (See 
the  24  &  25  Vict.  c.  96,  s.  88.)  But  the  facts  proved  must  correspond 
vsdth  the  false  pretences  laid  in  the  indictment.  {Reg.  v.  Bulmer,  L.  £  G . 
482.  33  L.  J.  M.  0. 171.)  So,  upon  an  indictment  for  any  misdemeanour', 
if  the  facts  given  in  evidence  amount  to  a  felony,  the  defendant  shall 
not  on  that  account  be  acquitted  of  the  misdemeanour,  unless  the  Court 
think  fit  to  discharge  the  jury,  and  order  the  defendant  to  be  indicted 
for  the  felony  (See  the  14  &  15  Vict.  c.  100,  s.  12) ;  but  the  evidence 
must  prove  the  act  charged  and  not  some  other  and  different  act.  So, 
on  an  indictment  for  a  misdemeanour  in  having  carnal  knowledge  of  a 
girl  between  ten  and  twelve  years'  of  age,  the  defendant  could  not  be  con- 
victed of  the  felony  of  having  carnal  knowledge  of  a  girl  under  ten, 
though  in  fact  the  girl  was  proved  to  be  of  that  age.  {Reg.  v.  Shott,  3  O. 
d  K.  206.) 
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1.  Ceetainty  in,  and  what  must  be  stated,  and  how. 
Indictments  should  be  framed  vrith  sufficient  certainty.     For  this  pur- 
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pose  the  charge  must  contain  a  certain  description  of  the  crime  of  wMch 
the  defendant  is  accused,  and  a  statement  of  the  facts  by  wliich  it  is  con- 
stituted, so  as  to  identify  the  accusation,  lest  the  grand  jury  should  find 
a  hill  for  one  offence,  and  the  defendant  he  put  upon  his  trial  in  chief 
for  another,  without  any  authority.  These  precautions  are  also  neces- 
sary, in  order  that  the  defendant  may  loaow  what  crime  he  is  called 
upon  to  answer,  and  may  be  enabled  to  claim  any  right  or  indulgence 
incident  to  the  prosecution  of  some  crunes,  as  treason,  etc.,  as  well  as 
that  the  jury  may  appear  to  be  warranted  in  their  conclusion  of  "  guilty  " 
or"  not  guilty  "  upon  the  premises  to  be  deUvered  to  them;  and  that  the 
Court  may' see  such  a  definite  offence  on  record,  that  they  may  apply  the 
judgment,  and  the  punisliment,  wMch  the  law  prescribes.  They  are 
also  important,  in  order  that  the  defendant's  conviction  or  acquittal 
may  insure  his  subsequent  protection,  should  he  again  be  questioned 
on  the  same  ground,  and  that  he  may  be  enabled  to  plead  his  previous 
conviction  or  acquittal  of  the  same  offence  in  bar  of  any  subsequent 
proceedings.  {R.  v.  Home,  Oowp.  683-3  ;  R.  v.  Holland,  5  T.  R.  611, 
623  ;  1  Leach,  210  ;  R.  v.  Mason,  2  T.  R.  586  ;  R.  v.  Perrott,  2  M.  c^ 
8el.  886.) 

If  any  fact  or  oircvmistanoe  wliich  is  a  necessary  ingredient  iu  the 
offence  be  omitted  in  the  indictment,  such  omission  vitiates  the  indict- 
ment, and  the  defendant  may  avail  himseK  of  it  by  demurrer,  motion 
in  arrest  of  judgment,  or  writ  of  error.  Thus,  an  indictment  for  assault- 
ing an  officer  in  the  execution  of  process,  without  showing  that  he  was 
an  officer  of  the  Court  out  of  which  the  process  issued  (B.  v.  Osmer, 
5  East,  804 ;  see  R.  v.  Everett,  2  Man.  S  R.Zh;  8.  O.  8  B.  <&  G.  114)  ; 
for  contemptuous  or  disrespectful  words  to  a  magistrate,  without  show- 
ing that  the  magistrate  was  in  the  execution  of  his  duty  at  the  time 
{B.  V.  Lease,  Andr.  226) ;  against  a  public  officer  for  non-performance 
of  a  duty,  without  shoVing  that  he  was  sticli  an  officer  as  was  bound  by 
law  to  perform  that  particular  duty  (5  T.  B.  623)  ;  or  stating  that  the 
prisoner  feloniously  did  lead  away  a  horse,  etc.,  without  saying  "  take  " 
(2  Hah,  184)  ;  or  for  obtaining  money  by  false  pretences  without  show- 
ing whose  money  it  was.  (B.  v.  Norton,  8  O.  £  P.  196  ;  B.  v.  Martin, 
8  Ad.  <t  EU.  481.)  In  aU  these  and  the  like  cases,  the  indictment  is  bad, 
and  the  defect  may  be  taken  advantage  of  in  the  manner  above  men- 
tioned. (See  B.  V.  Gheere,  7  D.  S  B.  461 ;  4.  B.  cb  G.  902;  I  B.  S  Adol. 
861 ;  B.  V.  Long,  5  Go.  122  6.) 

Every  fact  and  circumstance  laid  in  an  indictment,  which  is  not  a  ne-  Surplasnge. 
cessary  ingredient  in  the  offence,  may  be  rejected  as  sm-plusage,  and  need 
not  be  proved  at  the  trial  (see  the  1  Geo.  4,  c.  64,  s.  20 ;  B.  v.  Jones,  2 
B.  dAd.  611) ;  also,  if  there  be  any  defect  in  the  manner  of  stating  such 
matter,  the  defect  will  not  vitiate  the  indictment.  {B.  v.  Walker,  4  Go. 
41  a ;  B.  v.  Long,  5  Co.  121  b  ;  B.  v.  Holt,  2  Leach,  593.  And  see  B.  v. 
Howarth,  8  Stark.  26.)  And  by  the  14  &  15  Vict.  c.  100,  s.  24,  no  in- 
dictment shall  be  deemed  insufficient  for  want  of  the  averment  of  any 
matter  unnecessai-y  to  be  proved. 

With  respect  to  the  degree  of  certainty,  the  indictment  must  state  the 
facts  of  the  crime  with  as  much  certainty  as  the  nature  of  the  case  will 
admit.  Therefore,  an  indictment  charging  the  defendant  vrith  obtain- 
ing money  by  false  pretences,  without  stating  what  were  the  particular 
pretences,  is  insufficient.  (B.  v.  Mason,  2  T.  B.  581.  And  see  further 
instances,  1  Chit.  G.  L.  171,  229.)  If,  indeed,  it  were  for  a  conspiracy 
to  obtain  money  by  false  pretences,  it  would  be  otherwise.  (2  B.  d  Aid. 
204.) 

An  indictment  that  the  defendant  is  a  common  highwayman,  a  com- 
mon defamer,  a  common  disturber  of  the  peace,  and  the  hke,  is  not 
good ;  because  it  is  too  general,  and  contains  not  the  particular  matter 
wherein  the  offence  was  committed.  (2  Hale,  182.) 


Degree  of  cer- 
tainty. 


Charge  must  not 
be  too  general. 


12 

7.  General 
Requisites. 

It  must  be 
siiocial. 


Ccrtninty  to 
every  intent. 


EuBtrtttttttt 


§  VII. 


Charge  must  be 
explicit. 


and  not  repug- 
nant. 


Must  be  positive, 
and  not  by  way 
of  recital, 


or  in  the  dis- 
junctive, 


In  like  manner,  an  indictment  for  divers  scandalous,  threatening,  and 
contemptuous  words  spoken  of  a  justice  of  the  peace,  is  not  good ;  it 
-  ovight  to  set  forth  the  words  in  special.  (R.  v.  How,  2  Str.  fi99.)  But  in 
certain  excepted  cases,  it  is  sufficient  to  state,  generally,  that  the  defen- 
dant is  so-and-so,  without  specifying  any  particular  instances ;  as  in  a 
charge  of  being  a  common  scold,  a  common  barrator,  or  of  keeping  a 
common  bawdy-house.  (2  Hawk.  o.  25,  ss.  57,  59.  And  see  further,  1 
out.  O.  L.  229,  230.) 

The  indictment  ought  to  be  certain  to  every  intent,  and  without  any 
intendment  to  the  contrary.  (Oro.  Eliz.  490.)  And  it  ought  to  have  the 
same  certainty  as  a  declaration  (Oomb.  460) ;  for  all  the  ndes  that  apply 
to  civil  pleadings  are  applicable  to  criminal  accusations.  {B.  v.  Lawley, 
2  8tra.  904.)  An  indictment  wliich  may  apply  to  either  of  two  different 
definite  offences,  and  does  not  specify  which,  is  bad.  (R.  v.  Marshall,  1 
Moo.  O.  G.  158.)  Mere  matter  of  inducement,  however,  does  not  require 
so  much  certainty  in  its  statement  as  the  gist  of  the  offence.  {R.  v. 
Wright,  1  Vent.  170;  Oom.  Dig.  Indictment  (G.  5).)  '  So,  where  the  of- 
fence cannot  be  stated  with  complete  certainty,  it  is  sufficient  to  state  it 
with  such  certainty  as  it  is  capable  of.  As,  in  the  case  of  a  conspiracy 
to  defraud  a  person  of  goods,  it  is  not  necessary  to  describe  the  goods  as 
in  an  indictment  for  steaUng  them ;  stating  them  as  "  divers  goods  "  has 
been  holden  sufficient.  (R.  v.  OUl,  1  GUt.  698 ;  2  B.  S  Aid.  204,  S.  G. 
See  Reg.  v.  Kenrick,  5  Q.  B.  49.) 

The  charge  must  be  sufficiently  explicit  to  support  itseK;  for  no  lati- 
tude of  intention  can  be  allowed  to  include  any  thing  more  than  is  ex- 
pressed. {R.  V.  Wheatley,  2  Burr.  1127;  B.  v.  Perrott,  2  M.  d  Sel. 
381 ;  B.  V.  Stevens,  5  B.  S  G.  246 ;  S.  O.  nom.  R.  v.  Richards,  1  D  <&  R. 
665.) 

Repugnancy  in  a  material  matter  will  be  fatal  to  the  indictment.  (5 
East,  254-5.)  As,  for  instance,  an  indictment  charging  the  defendant 
with  forging  a  bond  by  which  J.  S.  was  hound,  etc.  (which  is  impossible, 
if  the  writing  be  forged) :  or  with  disseising  A.,  and  it  appears  upon  the 
face  of  the  indictment  that  A.  had  but  an  estate  for  years  (2  Hawk.  c. 
25,  s.  62) ;  or  the  like.  But,  though  the  indictment  must  in  all  respects 
be  certain,  yet  the  introduction  of  averments  altogether  superfluous  and 
immaterial  will  seldom  prejudice;  for,  if  the  indictment  can  be  sup- 
ported without  the  words  which  are  bad,  they  may,  on  arrest  of  judg- 
ment, be  rejected  as  surplusage.  (1  Leach,  474 ;  R.  v.  Hall,  1  T.  R.  322  ; 
Gom.  Dig.  Pleader  (0.  28) ;  Heydon's  case,  4  Go.  41  a ;  Long's  case,  5 
Go.  121  h  ;  2  Hawk.  c.  25,  s.  55 ;  R.  v.  BenfieU,  2  Burr.  985 ;  1  Chit. 
G.  L.  231.)  An  indictment  charged  A.  in  one'  count  with  stealing,  and 
in  another  with  receiving  the  goods  "  so  as  aforesaid  feloniously  stolen," 
and  it  was  held,  after  verdict,  that  these  words  did  not  necessarily  im- 
port a  stealing  by  A. ;  and,  if  they  did,  it  was  conceivable  that  A.  might 
have  both  stolen  and  received  the  goods,  and  that,  therefore,  there  was 
no  repugnancy.  (R.  v.  Graddock,  2  Den.  C.  C.  31.) 

The  offence  must  be  positively  charged,  and  not  stated  by  way  of  re- 
cital; so  that  the  words  "that  whereas"  prefixed  wiU  render  it  invaUd. 
{R.  V.  Hamworth,  2  Stra.  900,  n.  (1) ;  R.  v.  Growhurst,  2  Ld.  Raym 
1363;  Sess.  Ga.  159,  415,  416;  Cro.  G.  a  41 ;  1  GUt.  G.  L.  230.)  But 
ia  an  indictment  on  a  conviction,  it  is  not  necessary  to  set  forth  the  con- 
viction at  large,  but  only  shortly,  that  such  a  one  was  before  such  and 
such  justices  convicted,  according  to  the  foim  of  the  statute,  and  there- 
upon a  warrant  was  issued,  etc.  {Reg.  v.  Wyatt,  2  Ld.  Raym.  1196) ; 
and  mere  matter  of  inducement  may  be  stated  sometimes  by  way  of  re- 
cital. (Reg.  V  Ooddard,  2  Ld.  Raym,  920;  3  Salk.  171,  8.  G.) 

The  offence  must  not  be  laid  disjunctively,  as  that  defendant  "  mur- 
dered or  caused  to  be  murdered."  (2  Hawk.  c.  25,  s.  58 ;  1  Ghit  C  L 
231.) 
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The  charge  must  not  he  stated  aryumentatively,  or  by  way  of  in- 
ference, but  must  be  alleged  in  express  and  positive  language.  (1  Salh. 
378.) 

The  indictment  must  not  be  double.  The  defendant  must  not  be 
charged  with  having  committed  two  or  more  offences  in  any  one  count 
of  the  indictment ;  for  instance,  one  count  cannot  charge  the  defendant 
with  having  committed  a  murder  and  a  robbery,  or  the  like.  So,  two 
defendants  cannot  be  jointly  charged  with  murder  or  manslaughter  by 
means  of  an  injury  done  by  one  of  them  to  the  deceased  on  one  day,  and 
another  injury  done  by  the  other  of  them  on  a  different  day.  (Reg.  v. 
Devett,  8  O.  S  P.  639.)  The  only  exception  to  tliis  rule  is  to  be  found 
in  indictments  for  biu^glary,  in  which  it  is  usual  to  charge  the  defendant 
mth  having  broken  and  entered  the  house  with  intent  to  commit  a  felony, 
and  also  with  having  conmiitted  the  felony  intended.  And  in  indict- 
ments for  embezzlement  the  prosecutor  may  charge  any  number  of  dis- 
tinct acts,  not  exceeding  tliree,  committed  against  the  same  master 
within  six  months.  See  the  24  &  '25  Vict.  c.  96,  s.  71.  So  also  in  cases 
of  larcency,  see  the  24  and  25  Vict.  c.  96,  s.  5,  The  proper  course  seems 
to  be  to  charge  the  several  acts  in  several  counts.  (Bey.  v.  Purchase,  G. 
d-  M.  617.)  Laying  several  overt  acts  in  a  count  for  high-treason  is  not 
duplicity  [Kelyng,  8),  because  the  charge  consists  of  the  compassing,  etc., 
and  the  overt  acts  are  merely  evidences  of  it ;  and  the  same  as  to  con- 
spiracy. That  the  defendant  published  and  caused  to  be  published  a 
libel  is  not  double,  for  they  are  the  same  offence.  So,  a  count  in  an 
indictment  charging  a  man  with  one  endeavour  to  procure  the  commis- 
sion of  two  offences  is  not  bad  for  duplicity,  because  the  endeavoiu-  is 
the  offence  charged.  (R.  v.  Fuller,  1  B.  ct  P.  181.)  And  it  is  now  ge- 
nerally understood,  that  a  man  may  be  indicted  for  the  battery  of  two 
or  more  persons  in  the  same  count,  without  rendeilng  the  count  bad  for 
duplicity.  (B.  v.  BenfieU,  2  Burr,  984.  See  2  Stra.  870 ;  B.  v.  Olemlon, 
2  Ld.  Baym.  1572,  coiU.  2  Seas.  Gas.  24,  No.  28,  S.  G.)  In  felonies, 
also,  the  indictment  may  charge  the  defendant,  in  the  same  count,  with 
felonious  acts  with  respect  to  several  persons, — as  in  robbery,  vidth 
having  assaulted  A.  &  B.,  and  stolen  from  A.  one  shilling,  and  from  B. 
two  shillings, — ^if  it  was  all  one  transaction.  (Bey.  v.  Qiddins,  O..  <&  M. 
634.J 

We  have  already  seen  what,  and  how  many,  offences  may  be  charged 
in  the  same  indictment,  ante,  p.  8. 

Presumptions  of  law  need  not  be  stated.  (See  4  M.  d-  Sel.  105 ;  2 '  Wils. 
147.  And  see  1  Glut,  on  PI.,  7th  edit.,  243.)  Neither  need  facts  of 
which  the  Gourt  wiR,  ex  officio,  take  notice.  (See  on  this  subject  1  Ghit. 
on  PI,  7th  edit.,  236;  and  B.  v.  Ghard,  B.  d  B.  488.) 

Gonclusions  of  laiv,  resulting  from  the  facts  of  the  case,  need  not  be 
stated ;  it  suffices  to  state  the  facts,  and  leave  the  Court  to  draw  the  in- 
ference. (2  Leach,  941 ;  B.  v.  Smith,  Z  B.  d  P.  127 ;  H  Leach,  942,  4th 
edit.,  858 ;  B.  d  R.  5,  S.  G. ;  1  East,  P.  G.  183.  And  see  B.  v.  Booth,  B. 
d  B.  7 ;  B.  V.  Michael,  2  Leach's  G.G.,  ith  edit.,  938;  B.  d  B.  29, 
>S'.  G.) 

Mere  matter  of  evidence,  which  the  prosecutor  proposes  to  adduce,  need 
not  be  stated,  imless.  it  alters  the  offence ;  for,  if  so,  it  would  make  the 
indictment  as  long  as  the  evidence.  (B.  v.  Turner,  1  Stra.  139,  140 ; 
Post.  194.)  And,  upon  this  principle,  it  has  been  held,  that  an  indict- 
ment charging  the  defendants  with  conspiring, "  by  divers  false  pretences, 
and  undue  means  and  devices,  to  obtain  money  of  A.  B.,  and  to  cheat 
and  defraud  him  thereof,"  is  sufficient,  without  setting  forth  the  parti- 
cular means  or  pretences.  (B.  v.  Gill,  2  B.  d  Aid.  204 ;  1  Ghit.  B.  698 
S.  G. ;  B.  V.  Mawhey,  6  T.  B.  628 ;  1  Leach's  G.  L.  274.) 

All  matters  of  defsnce  must  come  fr-om  the  defendant,  and  need  not 
be  anticipated  or  stated  by  the  prosecutor.  (B.  v.  Baxter,  5  T.  B.  84  ; 
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2  Leacli,  580.)  In  an  indictment  for  disobedience  of  a  justice's  order,  it 
need  not  be  averred  that  the  order  was  not  revoked ;  nor  is  it  necessary 
to  negative  the  commission  of  a  higher  offence.  (R.  v.  Hiyrjins,  2  East, 
19,  20.)  And  it  is  never  necessary  to  negative  all  the  exceptions  which 
by  some  other  statute  than  that  which  creates  the  offence  might  render 
it  legal ;  for  these  must  be  shown  by  defendant  for  his  own  justification. 
{B.  V.  Pemberton,  2  Barr.  1036  ;  1  Bl.  Bep.  230,  8  G.;  2  Leaoh,  580.) 

Pacts  which  lie  more  peculiarly  within  the  defendant's  than  the  prosecu- 
tor's knoidedcje  need  not  be  shown  with  more  than  a  certainty  to  a  com- 
mon intent.  Thus,  where  a  public  officer  is  charged  with  a  breach  of 
duty  in  certain  acts  within  the  limits  of  his  office,  it  is  not  necessary  to 
state  they  were  within  his  Imowledge ;  for  this  will  be  inferred  from  the 
nature  of  the  trust  reposed  ia  lum.  {B.  v.  Holland,  5  T  B.  607.) 

If  notice  be  necessary  to  raise  the  duty  which  the  defendant  is  alleged 
to  have  broken,  it  should  be  aven-ed ;  but,  where  knowledge  must  be 
presumed,  and  the  event  lies  alike  in  the  Imowledge  of  all  men,  it  is 
never  necessary  either  to  state  or  prove  it.  [B.  v.  Hollond,  5  T.  B. 
621.) 

If  a  request  or  demand  be  necessary  to  complete  the  offence,  it  must  be 
stated ;  thus,  in  an  indictment  for  disobeying  a  justice's  order,  it  is  ne- 
cessary to  state  that  the  defendant  was  requested  to  perform  the  order, 
or,  at  aU  events,  that  it  was  served  on  hun.  (i?.  v.  Kingston,  8  East, 
52,  53;  B.  v.  Fearnley,  1  T.  R.  316  ;  Gald.  554.) 

Where  an  evil  intent  accompanying  an  act  is  necessary  to  constitute 
such  act  a  crime,  the  intent  must  be  alleged  in  the  indictment,  and 
proved.  Thus,  where  a  libel  has  not  been  pubhshed,  but  merely  sent 
to  the  prosecutor,  it  is  necessary  to  state  in  the  indictment  that  it  was 
sent  to  him  with  an  intention  to  provoke  him  to  a  breach  of  the  peace  ; 
so,  where  a  lett,er  containing  a  libel  is  sent  to  the  wife,  the  indictment 
ought  to  allege  it  was  sent  with  intent  to  disturb  the  domestic  harmony 
of  the  parties.  {B.  v.  Wegener,  2  Stark.  O.  N.  P.  245.  And  see  B.  v. 
Duffin,  R.  (&  B.  365 ;  B.  v.  Furnival,  Id.  445.)  It  is  not  necessary  to 
prove  the  whole  intention  as  stated  in  the  indictment ;  if  it  be  divisible, 
it  \^'ill  suffice  to  prove  that  part  of  it  necessary  to  constitiite  the  offence  ; 
and,  on  an  indictment  charging  an  assault  with  intent  to  abuse  and  car- 
nally know,  the  defendant  may  be  convicted  of  an  assault  with  an  at- 
tempt to  abuse  simply.  (3  Stark.  62,  35.)  And  see  further  as  to  the  di- 
visibility of  averments,  title  "Evidence,"  Vol.  II. 

As  to  statement  of  offences  against  statutes,  sapost,  p.  29. 

Unnecessary  Matter^  — As  observed  by  Mr.  Justice  Buller,  it  is  the 
duty  of  a  good  pleader  not  to  clog  the  record  with  unnecessary  matter, 
and  thereby  throw  a  greater  burden  of  proof  on  his  chent  than  the  law 
requires ;  and  it  is  stUl  more  liis  duty  not  to  state  things  which,  on  the 
face  of  the  indictment,  are  repugnant,  inconsistent,  or  absurd  (2  Leach, 
660) ;  and  the  statement  of  unnecessary  matter  is  censurable  and  dan- 
gerous. And,  because  the  jury  are  sworn  to  present  the  truth,  it  is  best 
to  lay  all  the  facts  in  the  indictment  as  near  to  the  tnith  as  maybe ;  and 
not  to  say,  in  an  indictment  for  a  small  assault  (for  instance),  wherein 
tlie  person  assaidted  received  little  or  no  bodily  hurt,  that  such  a  one 
with  sivords,  staves,  and  pistols,  beat,  bruised,  and  wounded  him,  so  that 
his  life  is  greatly  despaired  of;  nor  to  say,  in  an  indictment  of  a  Irighway 
being  obstructed,  that  the  King's  subjects  cannot  go  thereon,  without 
manifest  danger  of  their  lives  ;  and  the  Ulce.  Wliich  land  of  words,  as 
they  are  not  at  all  necessary,  so  they  may  stagger  an  honest  man  upon 
his  oath  to  find  the  fact  as  so  laid.  Where  an  indictment  is  vexatiously 
long,  the  Court  will  refer  it  to  the  Master,  and  sometimes  make  the 
clerk  of  the  peace  pay  the  costs  of  the  unnecessary  matter.  (1  Chit.  O.  L. 
293.)  Novel  attempts  in  pleading  are  not  encouraged.  {See  B  v  Ste- 
vens, h  B  S  G.  246  ;  S.  G.  noin.  B.  v.  Richards,  1  D  d  R.  665.) 
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2.  Consequences  of  Want  of  Genekal  Requisites. 

If  any  fact  or  circumstance  wliich  is  a  necessary  ingredient  in  the 
offence  be  omitted,  or  stated  without  sufficient  certainty,  in  the  indict- 
ment, such  omission  or  imperfect  statement  vitiates  the  indictment,  and 
the  defendant  may  avail  himseK  of  it  by  demurrer,  motion  in  arrest  of 
judgment,  or  writ  of  error.  (B.  v.  Osmer,  5  Uast,  304 ;  Andr.  226 ;  Long's 
case,  5  Co.  122  b ;  2  Hale,  184 ;  E.  v. Mason,  3  T.  R.  581.) 

Every  fact  and  circumstance  laid  in  an  indictment  which  is  not  a 
necessary  ingredient  in  the  offence  may  be  rejected  as  surplusage,  and 
need  not  be  proved  at  the  trial ;  also,  if  there  be  any  defect  in  the  man- 
ner of  stating  such  matter,  the  defect  will  not  vitiate  the  indictment. 
( Walker's  case,  4  Co.  41  a ;  Long's  case,  5  Go.  121  b.  And  see  B.  v. 
Howarth,  3  Stark.  26.)  And  by  the  14  &  15  Vict.  o.  100,  s.  29,  it  is 
enacted  that  no  indictment  shall  be  deemed  insufficient  for  want  of  the 
averment  of  any  matter  unnecessary  to  be  proved. 

But,  in  every  case,  where  an  offence  is  stated  in  an  indictment  with 
greater  particularity  tlian  is  necessary,  the  unnecessary  allegations,  if 
descriptive  of  some  ingredient  in  the  offence,  and  not  merely  of  circum- 
stances of  aggravation,  are  material  and  relevant,  and  cannot  be  rejected 
as  surplusage.  {B.  v.  Dowlin,  5  T.  B.  311,  317  ;  Arch.  G.  L.,  15th  ed.,  p. 
4T.) 

DupHeity  is,  it  should  seem,  cured  by  pleading  over.  {Nash  v.  the  Duplicity. 
Queen,  33  L.  J.  M.  O.  94.) 

On  a  Crown  case  reserved,  the  judges  vsdU  not  allow  the  prisoner's 
counsel  to  argue  objections  that  are  apparent  on  the  face  of  the  indict- 
ment, unless  they  were  reserved  by  the  judge,  but  will  leave  the  prisoner 
to  his  writ  of  error.  (Beg.  v.  Overton,  1  Oar.  <&  M.  655. J 
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And  herein  of— 

1.  The  Gaption,  p.  15. 

2.  -The  Venue,  p.  17. 

3.  The  Name  and  Addition  of  the  Defendant,  p.  22. 

4.  The  Name  and  Description  of  Prosecutor  and  Third  Persons,  p. 

23. 

5.  The  Statement  of  Time,  p.  28. 
6. of  Place,  p.  29. 

7. of  the  Offence  itself,  p.  29. 

8.  of  Statutes,  and  Offences  thereon,  p.  29. 

9. of  Written  Instruments,  p.  31. 

10.  ■ ■  of  Ghattels,  Number,  and  Value,  p.  32, 

11. of  Technical  Words,  p.  33. 

12.  Tlie  Conclusion  at  Gommon  Law,  p.  34. 

13.  on  Statutes,  p.  35. 


Division  of  sub- 
ject. 


1.  The  Caption. 

The  caption  of  the  indictment  is  indeed  no  part  of  the  indictment   i.  Tlie  caption, 
itself  (2  Hale,  166),  but  is  the  style  or  preamble,  or  retm-n  that  is  made 
from  an  inferior  court  to  a  superior,  from  whence  a  certiorari  issues  to 
remove  it ;  or,  it  is  the  style  or  preamble,  when  the  whole  record  is  made 
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8.  Particular  up  in  form ;   for  the  record  of  the  indictment,  as  it  stands  upon  the  file 
Requisites      in  the  court  where  it  is  taken,  is  only  thus — "  The  jurors  for  our  lady  the 
and  Parts.      Queen  upon  their  oath  present."     If  one  of  the  grand  jurors  be  a  quaker 
~  or  other  person  entitled  to  affirm  instead  of  taking  an  oath,  the  indictment 

Coraraencemeiit.  Q^ght  to  commence — "  The  jurors  for  our  lady  the  Queen  upon  their  oath 
arid  affirmation  present,"  etc.  (9  O.  <£  P.  78.)  An  indictment  commenc- 
ing "  The  jurors  of  our  lady  the  Queen,"  is  not  bad  in  arrest  of  judgment. 
The  words  "  of  our  lady  the  Queen  "  may  be  rejected  as  surplusage,  the 
jurors  intended  being  those  mentioned  in  the  caption.  {B.  v.  Turner,  2 
M.  S  Rob.  214;  Broome  v.  Reg.  12  Q.  B.  834.) 

The  following  is  the  form  of  the  caption : — 

Caption.  "  Westmoreland. — At  the  general  quarter  sessions  of  the  peace  holden  at  Appleby, 

in  and  for  the  county  aforesaid,  the day  of ,  in  the year  of  the  reign 

of  our  sovereign  lady  Victoria,  of  the  united  Jdngdom  of  Great  Britain  and  Ireland 
Queen,  defender  of  the  faith,  before  J.  P.  and  K.  P.,  esquires,  and  others  their  asso- 
ciates, justices  of  our  said  lady  the  Queen,  assigned  to  keep  the  peace  of  our  said  lady 
the  Queen  in  the  said  county,  and  also  to  hear  and  determine  divers  felonies,  tres- 
passes, amd  other  misdemeanowrs  in  the  said  county  committed,  by  the  oath  of 

good  and  lawful  men  of  the  county  aforesaid,  sworn  and  charged  to  inquire  for  our 
said  lady  the  Queen,  and  for  the  body  of  the  county  aforesaid,  it  is  presented, 
That  John  Armstrong,"  etc.  (So  cmttinuing  the  indictmentj. 

The  sessions,  etc.  At  the  General  Quarter  Sessions  of  the  Peace.] — The  Court  where  the 
indictment  is  made  must  be  expressed;  otherwise  the  caption  is  erro- 
neous. (1  Hale,  166 ;  2  Hawk.  c.  25,  s.  118.) 

Holden  at  Appleby,  in  and  for  the  Oounty. aforesaid.] — It  must  appear 
where  the  sessions  were  held,  and  that  the  place  where  they  were  held  is 
witloin  the  extent  of  the  commission.  (2  Hale,  166.)  Where  the  caption 
of  the  indictment  stated  the  Com-t  of  Quarter  Sessions,  where  such  in- 
dictment was  fbund,  to  have  been  holden  on  an  impossible  day,  it  was 
held  to  be  fatal.  {R.  v.FearnUy,  1  T.  R.  316.) 

The Day  of ,  in  the Year  of  the  Reign  of  our  Sovereign 

Lady  Victoria.]  — It  hath  been  adjudged  that,  if  the  caption  of  the  indict- 
ment describe  the  sessions  holden  in  the  time  past,  and  not  in  the  time 
present,  or  as  holden  on  such  a  day  in  such  a  year  of  the  Queen,  with- 
out ascertaining  what  queen,  it  is  insufficient.  But  it  seems  to  be  agreed, 
that  it  is  sufficient  to  express  the  year  of  the  Queen,  without  adding  that 
of  our  Lord.  (2  Hawk.  c.  25,  s.  127.) 

The Bay.]  — Figures  to  express  numbers  are  not  allowable  in  an 

indictment;  but  numbers,  whether  cardinal  or  ordinal,  must  be  ex- 
pressed in  words  (2  Hale,  170),  or,  at  least,  in  Roman  numerals.  {R. 
V.  Phillips,  1  Sira.  261.) 

Before  J.  P.  and  K.  P.,  Esquires,  and  others  their  Associates.] — It  is 
not  necessary  to  name  all  the  justices,  but  only  so  many  as  are  enabled  to 
hold  a  sessions,  and  the  rest  may  be  supplied  by  the  words  atul  others, 
their  associates.  (2  Hale,  167.)  And,  although  no  sessions  can  be  holden 
without  one  of  the  justices  being  of  the  quorum,  yet  in  the  caption  there 
need  not  be  any  mention  wliioh  of  them,  or  whether  any  of  them,  are  of 
the  quorum ;  for  it  is  sufficient  if,  de  facto,  the  sessions  be  holden  before 
him  or  them  that  are  of  the  quorum,  although  not  so  mentioned ;  and  so  ' 
is  the  usual  course.  (2  Hale,  167.) 

And  also  to  hear  and  determine,  eic]  — These  words  are  necessary,  be- 
cause, without  this  clause  (by  the  commission),  they  cannot  proceed  by 
indictment.  (2  Hale,  166 ;   R.  v.  Carter,  1  Stra.  442.) 

By  tlie  Oath.]  — If  the  caption  conclude  that  it  is  presented,  without 
saying  on  their  oath,  it  shall  be  quashed ;  for  their  presentment  must  be 
upon  oath,  and  so  returned.  (2  Hale,  168.) 

By  the  Oath  of .]  — It  must  name  the  jurors  that  presented  the  of- 
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fence;  and,  therefore,  "by  tlie  oath  of  A.  B.,  C.  D.,  and  others,"  is  not 
good ;  for  it  may  be  the  presentment  was  by  a  less  number  than  twelve,  or 
that  some  one  of  them  was  incapacitated,  who  might  influence  all  the 

rest ;  as,  for  instance,  a  person  outlawed ;  in  which  case  the  indictment   

may  be  quashed  by  plea.  (2  Hale,  167 ;  R.  v.  Davis,  \  O.  £  P.  470.) 
But  it  is  no  ground  of  error  that  the  copy  of  the  caption  on  the  record 
does  not  contain  the  names  of  the  persons  on  whose  oath  the  indictment 
was  found.  {R.  v.  Aylett,  6  Ad.  <&  El.  247,  n.  See  also,  R.  v.  Marsh,  6 
Ad.  <&  El.  236.) 

Oood  ami  lawful  Men  of  the  County  aforesaid:] — These  words  also. 
Lord  Hale  saith,  are  necessary.  But  Mr.  Hawkins  says,  that  it  is  no  ex- 
ception to  an  indictment  found  in  the  superior  Courts,  and  that  it  hath 
been  overruled ;  because  all  men  shall  be  intended  to  be  honest  and  law- 
ful tm  the  contrary  appear.  (2  Hale,  167 ;  2  Hawk.  c.  25,  s.  17.) 

Sworn  and  charged  to  inquire  for  our  said  Lady  the  Queen,  and  for  the 
Body  of  the  County  aforesaid:] — Though  Lord  Hale  says  it  seems  requi- 
site to  add  this  clause  (2  Hale,  167),  it  is  holden,  in  R.  v.  Morgan  (1 
Ld.  Raym.  710),  that  it  is  not  necessary. 

See  further  as  to  the  caption  of  the  indictment,  1  Chit.  C.  L.  326,  to 
336. 

A  mistake  in  the  caption  may,  in  general,  be  amended.  (See  Id.  335,   Amendment  of. 
and  R.  v.  Justices  of  Middlesex,  h  B.  <t  Ad.  1113;  R.  v.  Marsh,  6  A 
d  E.  236.) 

2.  The  Venue. 

And  herein —  The  venne. 

{a)   Where  it  is  to  he  laid,  p.  17. 

(J)   When  a  defective  Venue  is  cured,  p.  21. 

(c)  The  mode  of  stating  it,  p.  21. 

(d)  The  Consequences  of  a  defective  Statement  or  Omission  of  Venue, 
p.  22. 

{a)    Where  to  he  laid. 

At  Common  Law.] — At  common  law,  the  venue  should  always  be  laid  Where  to  belaid. 
in  the  county  where  the  offence  is  committed,  although  the  charge  is 
in  its  nature  transitory.  {Co.  Litt.  125.  a. ;  2  Hawk.  c.  25,  s.  35.)  Aid  it 
does  not'  he  on  the  prisoner  to  disprove  the  conunission  of  the  offence  in 
the  county  in  which  it  is  laid ;  but  it  is  an  essential  ingredient  in  the 
evidence  on  the  part  of  the  prosecutor  to  prove  that  it  was  committed 
vrithin  it.  {R.  v.  Crocker,  2  New  Rep.  92 ;  2  Leach,  634 ;  2  Easts  P 
C.  605.)  The  venue  was  always  regarded  as  a  matter  of  substance ;  and, 
therefore,  at  common  law,  when  the  offence  was  commenced  in  one 
comity  and  consummated  in  another,  the  venue  could  be  laid  in  neither, 
and  the  offender  went  altogether  unpunished.  (1  Hale,  651,  652 ;  2  Hawk. 
c.  25,  s.  36;  Bac.  Ah.  Indictment  (F.)  And  see  the  preamble  of  the  2  & 
3  Edw.  3,  c.  24;  1  Chit.  C.  L.  177.) 

By  Statute.]  — The  inconveniences  arising  from  the  strictness  of  the   By  statute, 
common-law  principle  respecting  the  locality  of  offences  have  been,  how- 
ever, in  a  great  degree,  remedied  by  several  statutory  enactments.    Most 
of  those  statutes  wiU  be  found,  and  wUl  be  more  aptly  considered,  under 
the  various  titles  of  offences  throughout  this  work. 

Offences  committed  near  the  Boundaries  of  Counties,  or  partly  in  one   Offences  commit- 
County  and  partly  in   another.]— The   7  Geo.  4,  c.  64,  s.  12,  enacts   ^^ers^of'counOes 
"  that,  where  any  felony  or  misdemeanour  shall  be  committed  on  the  ' 

boundary  or  boundaries  of  two  or  more  counties,  or  within  the  distance 
oijive  hundred  yards  of  any  such  boimdary  or  boundaries,  or  shall  be  begun 
in  one  county  and  completed  in  another,  every  such  felony  or  misdemeanour 
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or  begun  in  one 
county  and  com 
pleted  in  an- 
other. 


8.  Particular  may  be  dealt  with,  inquired.-  of,  tried,  determined,  and  punished  in  any 
Requisites  of  the  said  counties,  in  the  same  manner  as  if  it  had  been  actually  and 
wholly  committed  therein."  But,  for  the  trial  to  be  good  in  either  comity 
under  this  Act,  the  offence  must  be  laid  and  tried  in  one  and  the  same 
county.  Where  the  venue  was  laid  in  one  county  and  the  venire 
awarded  into  the  other,  and  trial  had  thereon,  judgment  was  arrested. 
[Reg.  V.  Mitchell,  2  Q.  B.  636.)  If  any  felony  (except  murder)  or  any 
misdemeanour  be  begun  in  some  Enghsh  county  and  completed  abroad, 
or  vice  versa ;  or  begun  on  shore  and  completed  on  the  high  seas,  or 
vice  versa, — such  oases  are  untouched  by  this  statute.  However,  the  case 
of  a  felony  committed  on  the  high  seas,  to  which  a  person  is  accessary  in 
some  EngUsh  county,  and  vice  versa,  is  provided  for  by  the  24  &  25  Vict, 
c.  94,  s.  7,  as  wiU  be  seen,  tit.  "  Accessary,"  Vol.  I.  (See  Gar.  O.  L.  20.) 
The  above  provision  of  the  7  Geo.  4,  c.  64,  s.  12,  is  confined  to  county 
boundaries,  and  to  prosecutions  in  counties.  It  does  not  apply  to  pi'ose- 
cutions  in  limited  jurisdictions.  Thus,  a  felony  was  committed  in  the 
county  of  the  city  of  London,  (on  London  Bridge),  and  within  five 
hundred  yards  of  that  part  of  the  county  of  Surrey  which  consists  of  the 
borough  of  Southwark : — Held,  that  this  was  not  a  case  triable  at  the 
sessions  of  the  borough  of  Southwark.  (R.  v.  Welsh,  Car.  O.  L.  21 ; 
1  Moo.  C.  G.  175,  8.  G.)  If  a  man  commit  a  larceny,  simple  or  com- 
pound, in  one  county,  and  cany  the  goods  with  liim  into  another,  he  may 
be  indicted  for  the  simple  or  compound  larceny  in  the  county  in  winch  he 
committed  it,  or  he  may  be  indicted  for  it  as  for  a  simple  larceny  in  the 
county  into  which,  or  in  any  of  the  counties  through  wliich,  he  carried 
the  goods ;  for,  in  contemplation  of  law,  there  is  such  a  taking  and  cari-y- 
ing  away  as  constitute  the  offence  of  larceny  in  every  place  through 
which,  at  any  distance  of  time  (R.  v.  Parkin,  R.  d  M.  45),  the  goods 
were  earned  by  him.  (1  Hale,  507 ;  2  Id.  163  ;  3  Inst.  113 ;  1  Hawk.  o. 
33,  s.  52;  4  Bl.  Gom.  304;  2  Hast,  P.  G.  771.)  '  The  larceny  itself  is 
ambulatory ;  but  the  aggravated  circumstances  are  fixed  and  stationary. 
(1  Hale,  536 ;  R.  v.  Thomson,  2  Rtiss.  174.)  A  note  was  stolen  in  its 
transit  from  Swindon,  in  Wiltshire,  to  Bristol,  and  was  afterwards  posted 
by  the  defendant  in  Somersetshire,  addressed  to  the  Bankers  at  Swmdon, 
where  in  due  course  it  arrived ;  and  it  was  held  that  the  defendant  was 
tiiable  in  Wiltshire,  the  possession  of  the  Post-Ofiice  or  of  the  Bankers 
being  the  possession  of  the  prisoner.  (Reg.  v.  Gryer,  1  Dears  <&  B.  G.  G. 
324.)  So,  if  a  man,  having  stolen-  or  othermse  feloniously  taken  any 
chattel,  money,  or  valuable  security,  or  other  property  whatsoever,  in 
any  one  part  of  the  united  kingdom,  afterwards  have  the  same  in  Iris 
possession  in  any  other  part  of  the  united  kingdom,  he  may  be  indicted 
for  larceny  or  theft  in  that  part  of  the  united  kingdom  in  which  he  so  had 
the  property,  in  the  same  manner  as  if  he  had  actually  stolen  it  there. 
(24  &  25  Vict.  c.  96,  s.  114.)  But,  if  tlie  nature  of  the  property  be 
changed,  an  indictment  for  stealing  the  article  in  its  original  state  caimot 
be  preferred  in  the  county  mto  which,  when  so  changed,  the  property  is 
carried.  [R.  v.  Edwards,  R.  (&  R.  497.)  And  an  indictment  in  tlie 
county  of  H.,  for  stealing  "one  brass ' furnace,"  is  not  supported  by  evi- 
dence that  the  prisoner  stole  the  furnace  in  the  county  of  R.,  and 
there  broke  it  to  pieces,  and  brought  the  pieces  into  the  county  of  H  R ) 
V.  Halloway,  1  G.  d  P.  127.) 

Where  several  commit  a  joint  felony  in  the  county  of  A.,  and  there 
divide  the  goods,  and  afterwards  separately  cany  each  his  respective 
share  into  the  county  of  B.,  they  cannot  be  indicted  for  a  joint  felony  in 
the  latter  county.  (R.  v.  Barnet,  2  Russ.  Uh  ed.  829,  see,  however,  the 
7  Geo.  4,  c.  64,  s.  13.)  But,  if  two  jointly  commit  a  larceny  in  one 
county,  and  one  of  them  carry  the  stolen  goods  into  a  different  county, 
the  other  still  accompanying  him,  without  their  ever  being  separated' 
they  are  both  indictable  in  either  county ;  the  possession  of  one  beinw 
the  possession  of  both  in  each  of  the  counties,  as  long  as  they  continue 
in  company.  (R.  v.  M'Donagh,  Old  Bailey,  1824 ;  R.  v.  Gounty,  2  Russ. 


VIII. 


EttDirtmcttt 


19 


.  Particular 
Requisites 
and  Parts. 


ith  ed.  330.)  The  taldng  into  the  second  county,  however,  must  be 
animo  furandi,  the  mere  possession  there  is  not  sufficient.  A  constable 
took  the  defendant  with  two  stolen  horses  in  Smxey,  and  afterwards, 

at  his  request,  rode  with  him  on  the  horses  into  Kent ;  the  judges  were   

unanimously  of  opinion  that  there  was  no  evidence  of  stealing  in  Kent. 
(B.  V.  Simmonds,  1  Moo.  G.  O.  408.)  If,  however,  the  original  taking 
was  one  of  which  the  common  law  could  not  take  cognizance,  as  if  tlie 
goods  were  stolen  at  sea,  the  thief  could  not  formerly  have  been  indicted 
for  the  larceny  in  any  county  into  which  he  might  have  carried  the  goods, 
but  the  larceny  must  have  been  tried  as  other  cases  within  the  jurisdic- 
tion of  the  Admiralty.  But  see  now  the  24  &  25  Vict.  c.  06,  s.  115,  by  • 
which  offences  committed  within  the  jurisdiction  of  the  Admiralty  may 
be  tried  ia  the  county  where  the  offender  is  apprehended,  etc.  A  pri- 
soner, having  stolen  goods  on  the  island  of  Jersey,  had  them  in  his 
possession  ia  the  county  of  Dorset,  in  wliich  he  was  indicted  and  con- 
victed ;  but  it  was  holden  that  the  conviction  was  wrong,  because  the 
original  taking  was  such  whereof  the  common  law  could  not  take  notice, 
and,  the  island  of  Jersey  not  being  considered  part  of  the  united  king- 
dom, the  case  was  not  within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  76,  of 
which  the  24  &  25  Vict.  c.  96,  s.  114  is  a  re-enactment.  {R.  v.  Prowes, 
R.  d  M.  0.  O.  349  ;  see  R.  v.  Madge,  %  O.SP.  29.) 

So,  where  A.  ripped  lead  from  a  chm-oh  in  Berks,  and  afterwards, 
having  it  in  his  possession  in  Middlesex,  was  indicted  in  the  latter 
county  for  a  simple  larceny  at  common  law,  it  was  held  that  he  could 
not  be  indicted  in  the  latter  county,  the  original  offence  not  being  a 
larceny  at  common  law,  but  a  statutable  offence  only.  {R.  v.  Millar,  7 
G.  S  P.  665.) 

As  to  detached  parts  of  counties,  see  the  7  &  8  Vict.  c.  61,  s.  1,  and 
the  2  &  3  Vict.  c.  82;  see  also  tit.  "  Larceny"  post. 

In  an  indictment  for  conspiracy,  the  venue  may  be  laid  in  any  county   consph-acy. 
in  which  it  can  be  proved  that  an  act  was  done  by  any  one  of  the  con- 
spirators in  furtherance  of  their  common  design.  (See  4  East,  164,  and 
tit.  "  Gonspiraoy,"  Vol.  I.     And  see  R.  v.  Lord  Preston,  4  St.  Tr.  410, 
455  ;■  Post.  9.) 

In  an  indictment  for  sending  a  threatening  letter,  the  venue  may  be 
laid,  either  in  the  county  where  the  prosecutor  received  it  (2  East,  P. 
G.  1125,  1120  ;  1  Leach,  142),  or  in  the  county  from  which  the  offender 
sent  it.  (See  R.  v.  Watson,  1  Camp.  215;  R.  v.  Williams,  2  Id.  506; 
R.  V.  Burdett,  3  B.  d-  Aid.  717.)  So,  if  a  Hbel  {B.  v.  Burdett,  4  B.  £ 
Aid.  95  ;  B.  v.  Watson,  1  Gamp.  215),  or  a  letter  containing  a  challenge, 
be  sent  from  the  county  of  A.  to  the  county  of  B.,  the  venue  may  be 
laid  in  either  county.  So,  if  an  act  done  in  one  county  prove  a  nuisance 
in  another,  it  seems  that,  in  an  indictment  for  it,  the  venue  may  be  laid 
in  either  county,  although  it  seems  more  correct  to  lay  it  in  the  county 
in  which  the  act  was  done.  [Staundf.  b.  2,  91.) 

"Where  a  servant  had  received  money  for  his  master  in  the  county  Embezzlement, 
of  A.,  and,  upon  returning  to  his  master  in  the  county  of  B.,  denied 
having  received  it,  the  judges  held  that  his  bemg  indicted  for  tlie  em- 
bezzlement in  the  county  of  B.  was  correct,  for  he  could  not  be  said  to 
have  embezzled  the  money  until  he  refused  to  account  for  it.  {B.  v. 
Tayhr,  Z  B.  S  P.  596.     And  see  the  7  Geo.  4,  c.  64,  s.  12,  supra.) 

It  is  a  general  rule,  that,  where  a  statute  creating  a  new  felony  directs 
that  it  may  be  tried  in  the  county  where  the  offender  is  apprehended,  with- 
out containing  any  negative  words,  the  provision  is  only  cumulative,  and 
he  may  still  be  tried  in  the  county  where  the  offence  was  committed. 
(1  Hale,  694 ;  3  Inst.  87.) 

Offences  committed  on  Persons  or  Property  in  Goaches  employed  on  offences  to  per- 
Journeys,  or  in  Vessels  employed  in  Inland  Navic/ation.'] — The  7- Geo.  ii™r  upon"''^' ^ 
4,  c.  64,  s.  13,  "  For  the  more  effectual  prosecution  of  offences  com-    coaches,  etc.,  or 
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8.  Particular  mitted  during  journeys  from  place  to  place"  enacts  "that,  where  any 
Requisites  felony  or  misdemeanour  shall  be  committed  on  any  person,  or  on  or  in 
and  Parts,     respect  of  any  property,  in  or  upon  any  coach,  waggon,  cart,  or  other 

carriage  whatever,  employed  in  any  journey,  or  shall  be  committed  on 

any  person,  or  on  or  in  respect  of  any  property,  on  board  any  vessel 
whatever,  employed  on  any  voyage  or  journey  upon  any  navigable 
river,  canal,  or  inland  navigation,  such  felony  or  misdemeanour  may  be 
dealt  with,  inquired  of,  tried,  determined,  and  punished  in  any  county, 
through  any  part  whereof  such  coach,  waggon,  cart,  carriage,  or  vessel 
shall  have  passed  in  the  course  of  the  journey  or  voyage  during  which 
such  felony  or  misdemeanour  shall  have  been  committed,  in  the  same 
manner  as  if  it  had  been  actually  committed  in  such  county ;  and  in 
all  cases  where  the  side,  centre,  or  other  part  of  any  highway,  or  the 
side,  bank,  centre,  or  other  part  of  any  such  river,  canal,  or  navigation, 
shall  constitute  the  boundary  of  any  two  counties,  such  felony  or  mis- 
demeanour may  be  dealt  with,  inquired  of,  tried,  determined,  and 
punished  in  either  of  the  said  counties  through,  or  adjoining  to,  or  by 
the  boundary  of  any  part  whereof  such  coach,  waggon,  cart,  carriage, 
or  vessel  shall  have  passed  in  the  course  of  the  journey  or  voyage 
during  which  such  felony  or  misdemeanour  shaU  have  been  committed, 
in  the  same  manner  as  if  it  had  been  actually  committed  in  such 
county."  This  enactment  extends  to  any  carriage  whatever  employed 
in  any  journey.  (Reg.  v.  Sharpe,  Dears.  O.  0.  415.)  Railway  trains  are 
within  the  statute.  [Reg.  v.  French,  8  Gox,  C.  O.  252.) 

Offences  in  Offences  in  Towns  Corporate,  etc.]  — ^Where  an  offence  is  committed 

towns  corporate,  vrithui  the  county  of  a  city  or  town  corporate  (except  in  London, 
Westminster,  or  the  borough  of  Southwark  (38  Geo.  3,  c.  52,  s.  10),  so 
much  of  that  statute  as  apphed  to  the  cities  of  Bristol,  Chester,  and 
Exeter  having  been  repealed  by  the  5  &  6  WiU.  4,  c.  76,  s.  109 ;  see 
Reg.  V.  Holden,  8  C.  d  P.  606),  the  prosecutor  may  prefer  his  indict- 
ment to  the  jury  of  the  next  adjoining  county,  at  the  sessions  of  oyer 
and  terminer,  or  gaol  delivery,  and  have  the  offender  tried  there  (38 
Geo.  3,  c.  52,  s.  2) ;  but  in  that  case  the  venue  must  stiU  be  laid  in 
the  county  of  the  city,  etc.,  where  the  offence  was  committed.  ( Vide 
R.  V.  MeUor,  R.  &  R.  144,  and  the  14  &  15  Vict.  c.  100,  s.  23.)  And  it 
need  not  be  averred  that  the  county  in  which  the  indictment  is  preferred 
is  the  next  adjoining  county  to  the  county  of  the  town,  etc. ;  but,  when 
the  record  is  drawn  up,  it  may  appear  in  the  caption  or  memorandum.  ( R. 
V.  Ooff,  R.  A  R.  179.)  Or,  if  the  bill  have  been  found  by  a  jury  of  the 
county  of  the  city,  etc.,  any  court  of  oyer  and  terminer,  or  gaol  delivery, 
holden  for  such  cotmty  of  the  city,  etc.,  may  order  it  to  be  tried  by  a 
jury  of  the  next  adjoining  county.  (38  Geo.  3,  c.  52,  s.  2.)  In  both 
of  which  cases,  the  court  before  which  the  offender  is  tried  and  con- 
victed may  order  the  judgment  to  be  executed,  either  in  the  same 
county,  or  in  the  county  of  the  city  in  which  the  offence  was  committed 
(51  Geo.  3,  c.  100,  s.  1) ;  and  may  order  the  expenses  of  prosecution 
and  witnesses  (38  Geo.  3,  c.  52,  s.  3),  and  the  expenses  tlie  county 
may  have  been  put  to  by  the  removal  of  the  prisoner  there  for  trial,  etc. 
(51  Geo.  3,  c.  100,  s.  2),  to  be  paid  by  the  person  who  would  have  been 
ordered  to  pay  the  same,  if  the  offender  had  been  indicted  and  tried  in 
such  county  of  a  city,  etc.  (See  60  Geo.  3,  c.  14,  s.  3 ;  7  Geo.  4,  c.  64, 
s.  25 ;  5  &  6  WiU.  4,  c.  76,  s.  113  ;  5  &  6  Vict.  c.  38  ;  Arch.  C.  L., 
15th  ed.  22.)  And  now  by  the  14  &  15  Vict.  c.  55,  s.  19,  prisoners  com- 
mitted to  the  gaol  or  house  of  correction  of  a  city  or  county  of  a  town 
and  not  triable  at  quarter  sessions,  may  be  tried  in  the  adjoining  county. 
And  as  to  venue,  see  the  14  &  15  Vict.  c.  100,  s.  23,  post,  p.  21. 

Offences  in  Wales.] — In  indictments  for  felonies  or  other  offences 
committed  in  Wales,  the  venue  might  formerly  have  been  laid  in  the 
next  adjacent  EngUsh  county.  (26  Hen.  8,  c.  6,  s.  6,  which  extended 
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to  felonies  subsequently  created;  R.  v.  Wymlham,  R.  S  R.  197  ;  3  Camp 
78 ;  34  &  35  Hen.  8,  o.  26,  s.  84.)  But  now  these  statutes  are  re- 
pealed by  implication  by  the  11  Geo.  4  &  1  Wm.  4,  c.  70,  s.  14  ■ 
and  m  indictments  for  offences  committed  in  Wales,  the  venue  must,  as 
in  England,  be  laid  in  the  county  in  which  the  offence  is  eommitted, 
unless  othera-ise  provided  for  by  statute. 

Offences  in  Scotland  or  Ireland.]  — In  general,  offences  committed  in   Offences  in 
Scotland  or  Ireland  are  incUctable  only  there ;    and,  if  the  party  be   f  ™"^"<'  <"■ 
apprehended  here,  he  must  be  sent  thither  for  trial.  (13  Geo.  3,  c  31  • 
44  Geo.  3,  c.  92 ;  1  Sast's  P.  O.  772.) 

If  goods  were  stolen  in  Scotland  or  Ireland,  and  brought  by  the  of- 
fender into  England,  he  could  not  be  indicted  here.  (2  Hast's  P  O  772 
And  see  3  Inst.  113;  13  Co.  53.  But  see  1  Stark.  Or.  L.  2,  n.  (g)  ). 
To  remedy  this,  several  statutes  were  passed ;  and  now  by  the  24  &  25 
Vict.  c.  96,  s.  114,  a  person  having  stolen  property  in  his  possession, 
whether  he  stole  it  or  received  it,  may  be  indicted  in  that  part  of  the 
imited  kingdom  where  he  has  the  property. 

Offences  Abroad.] — ^As  to  the  venue  on  indictments  for  offences  com-    Offences  abroad, 
itted  abroad,  or  on  the  high  seas,  see  tit.  "Admiralty,"  Vol.  I.  '"=■ 

(b)  Defectine  Venue,  when  cured. 

By  the  7  Geo.  4,  c.  64,  s.  20,  "  no  judgment  upon  any  indictment  Defective  venue, 
or  information  for  any  felony  or  misdemeanour,  whether  after  verdict  when  cured, 
or  outlawry,  or  by  confession,  default,  or  otherwise,  shall  be  stayed  or 
reversed  for  want  of  a  proper  or  perfect  venue,  where  the  Court  shall 
appear  by  the  indictment  or  information  to  have  had  jurisdiction  over 
tlie  offence."  (See  Reg.  v.  Albert,  12  L.  J.  (N.  S.J,  M.  C.  117.)  And 
now  by  the  14  &  15  Vict.  c.  100,  s.  24,  no  indictment  shall  be  holden 
insufficient  for  want  of  a  proper  or  perfect  venue. 

The  entire  omission  of  venue  has  been  held  not  to  be  cured  after 
verdict  by  the  7  Geo.  4,  c.  64,  s.  20.  (Reg.  v.  O'Connor,  13  L.  J.  (N.  S.J, 
M.  C.  33  ;  5  Q.  B.  16.) 

And,  though  that  act  cured  a  wrong  venue,  it  did  not  cure  a  venue 
into  a  wrong  county.  {R.  v.  Mitchell,  2  Q.  B.  636.) 


mitted 


(c)  Mode  of  stating  Venue. 

The  venue,  that  is,  the  county  in  wliich  the  indictment  is  preferred, 
is  stated  in  the  margin  thus,  "  Middlesex,"  or  "Middlesex,  to  wit;"  but 
the  latter  method  is  the  most  usual.  In  the  body  of  the  indictment, 
also,  a  special  venue  used  to  be  laid,  that  is,  the  facts  were  in  general 
stated  to  have  arisen  in  the  county  in  which  the  indictment  was  pre- 
ferred. But  now  by  the  14  &  15  Viot.  c.  100,  s.  23,  it  is  provided  that 
it  shall  not  be  necessary  to  state  any  venue  in  the  body  of  any  indict- 
ment, but  the  county,  city,  or  other  jurisdiction  named  in  the  margin 
thereof  shall  be  taken  to  be  the  venue  for  all  the  facts  stated  in  the  body 
of  such  indictment ;  provided  that  in  cases  where  local  description  is  or 
hereafter  shall  be  required,  such  local  description  shall  be  given  in  the 
body  of  the  indictment.  And,  by  the  same  section,  where  an  indictment 
for  an  offence  committed  in  the  county  of  any  city  or  town  corporate 
shall  be  preferred  at  the  assizes  of  the  adjoining  county,  such  county  of 
the  city  or  town  shall  be  deemed  the  venue,  and  may  either  be  stated  in 
the  margin  of  the  indictment,  with  or  without  the  name  of  the  county  in 
which  the  offender  is  to  be  tried,  or  be  stated  in  the  body  of  the  indict- 
ment by  way  of  venue. 

In  indictments  founded  upon  the  statutes  which  authorize  a  mode  or 
place  of  trial  that  did  not  exist  at  common  law,  all  facts  within  the 
reahn  should  be  laid  in  the  county  where  they  a,ctually  happened.  (See 
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1  GUt.  O.  L.  195,  and  cases  there  collected.)  Indictments  for  oifences 
committed  upon  tlie  high  seas  sliould  allege  the  crimes  to  have  been 
committed  there.  (3  Inst.  112 ;  Bao.  Abr.  Admiralty,  (D) ;  1  Leach, 
388.) 

In  some  cases,  where  the  offence  is  of  a  peculiar  local  description,  more 
particularity  in  the  statement  is  necessary :  thus,  an  indictment  under 
the  57  Geo.  3,  c.  90  (now  the  9  Geo.  4,  c.  69,  tit.  "  Game,"  Vol. 
II.),  for  being  armed  at  night  in  a  close  to  IdU  game,  must  show  the 
particular  close  by  name,  or  name  its  owner,  or  otherwise  particularize 
■  it.     (R.  V,  Ridley,  R.  d  R.  515,  three  of  the  judges  diss) 

If  the  statute  upon  wliich  an  indictment  is  framed  give  the  penalty  to 
the  poor  of  the  parish  in  which  the  offence  was  committed,  the  parish 
must  be  truly  stated. 

(d)  Consequences  of  defective  Statement  or  Omission  of  Venue. 

aefect?ve™tate-^  -^^  improper  statement  or  omission  of  venue  might,  at  one  time,  be 
ment  or  omission  taken  advantage  of  in  arrest  of  judgment  or  by  writ  of  error  ;  but  by  the 
"'  7  Geo.  4,  c.  64,  s.  20,  the  want  of  a  proper  or  perfect  venue  is  not  a 

ground  for  arresting  or  reversing  the  judgment.  Such  a  defect  would 
still  be  open  to  demurrer  under  that  statute  ;  but  by  the  14  &  15  Vict.  c. 
100,  s.  24,  no  indictment  shall  be  held  insufficient  for  want  of  a  proper  or 
perfect  venue.  It  seems  that  an  entire  omission  of  venue  is  not  provided 
for,  and  that  such  an  omission  might  still  be  taken  advantage  of.  No  venue 
need  now  be  stated  in  the  body  of  the  indictment  (except  where  local 
description  is  required),  but  the  name  of  the  county,  etc.,  in  the  margin 
shall  be  taken  to  he  the  venue.  (See  the  14  &  15  Vict.  c.  100,  s.  23, 
ante,  p.  21.)  An  entire  omission  of  venue,  though  it  might  be  taken 
advantage  of  under  s.  25  of  the  above  statute  by  way  of  demurrer  or 
motion  to  quash  the  indictment,  would  probably  be  rectified  by  amend- 
ment under  that  section. 

Where  particular  description  is  required  by  reason  of  the  place  being 
of  the  essence  of  the  crime,  as  in  striking  in  a  churchyard  (2  Hale,  179, 
244-5  ;  2  Hawh.  c.  25,  s.  84 ;  Id.  c.  46,  s.  181,  182  ;  1  East,  P.O.  125) ; 
or,  in  an  indictment  on  the  9  Geo.  4,  c.  69,  for  being  found  armed  in  a 
close  at  night  (R.  v.  Ridley,  R.  S  R.  0.0.  515,  supra) ;  or,  where  the 
place  is  stated  as  a  matter  of  local  description  in  indictments  for  bur- 
glaiy,  or  not  repairing  or  any  other  nuisance  to  a  public  thoroughfare, 
a  variance  in  the  statement  will  be  fatal  (Ih. ;  1  Burr.  333),  unless 
amended. 
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3.  Name  and  Addition  of  Defendant. 

The  defendant  must  be  described,  in  the  indictment,  by  his  Christian 
name  and  surname.     (2  Hale,  175.) 

The  inhabitants  of  a  parish  may  be  indicted  for  not  repairing  a  high- 
way, or  the  inhabitants  of  a  county  for  not  repairing  a  bridge,  without 
naming  any  of  them.  {Roll.  Abr.  79 ;  2  Hawk.  c.  25,  s.  68 ;  Wood's 
Inst.  b.  4,  c.  5.) 

The  name  may  be  such  as  the  defendant  has  usually  gone  by  or 
acknowledged  ;  and,  if  there  be  a  doubt  which  one  of  two  names  is  his 
real  name,  the  second  may  be  added  in  the  indictment  after  an  alias 
dictus,  thus,  "  Richard  Wilson,  otherwise  called  Richard  Layer ."  (Post, 
p.  23.) 

If  the  name  of  the  defendant  be  unlmown,  and  he  refuse  to  disclose 
it,  an  indictment  against  hun  as  "  a  person  whose  name  is  to  the  jm-ors 
unknown,  but  who  was  personally  brought  before  the  said  jurors,  by 

,  the  keeper  of prison,"  will  be  sufficient.     [R.  v. ,  R.  S 

R.  0.  0.  R.  489.)  But  an  indictment  against  him  as  a  person  to  the 
jurors  unknown  is  insufficient,  if  there  be  not  something  to  ascertain 
the  person  meant  by  the  grand  jury.     [lb.) 

The  name  of  the  defendant  committing  the  offence  should  be  repeated 
ih  every  distinct  allegation ;  but  it  will  suffice  to  mention  it  once,  as 
the  nominative  case,  in  one  continmng  sentence.     (4  Harg.  St.  Tr.  747.) 
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How  to  be  stated. 
When  name 
Itnown. 


The  additions  required  to  be  given  to  defendants  in  an  indictment,  by 
the  1  Hen.  5,  c.  5,  are,  the  addition  of  their  "  estate,  or  degree,  or  mys- 
tery," and  also  the  addition  of  the  "  towns,  or  hamlets,  or  places,  and 
counties  of  which  they  were  or  be,  or  in  which  they  be  or  were  conver- 
sant." But  the  7  Geo.  4,  c.  64,  s.  19,  enabled  the  Court  upon  affidavit 
to  amend  the  indictment  in  case  of  misnomer  or  where  tlie  addition  was 
wanting  or  erroneous,  and  to  call  upon  the  party  to  plead ;  and  now  by 
the  14  &  15  Vict.  c.  100,  s.  24,  "  no  indictment  shall  be  holden  insufficient 
for  want  of  or  imperfection  in  the  addition  of  any  defendant ;"  and  under 
the  first  section  the  Court  has  power  to  amend  in  case  of  misnomer. 

This  enactment  makes  pleas  in  abatement  for  misnomer  of  very  Httle 
use.  We  therefore  forbear  entering  into  a  full  detail  of  the  law  as  to 
what  is  a  sufficient  description  of  a  defendant's  name.  See  such  law 
luUy  collected  in  1  Ghit.  Or.  Law,  202  to  210 ;  Jeroiss  Archb.  Or.  Law, 
9th  edit.,  27,  &c. ;  and  see  tit.  "  Abatement,"  Vol.  I.,  as  to  pleas  in  abate- 
ment. 

4.  Name  and  Dbscsiption  of  Pkoseoutok  and  Thibd  Persons. 

When  known.] — ^Wherever  the  name  of  the  person  injured  is  known 
to  the  jurors,  his  Christian  and  surname  ought  to  be  put  in  the  indict- 
ment. (2  Hawk.  c.  25,  s.  71.)  But  he  may  be  described  by  the  name 
he  has  assumed,  though  not  his  right  name.  (R.  v.  Norton,  B.  <£  B.  O. 
0.  510 ;  B.  V.  Sull,  1  Leaah,  100  to  105 ;  R.  v.  Berrimun,  5  G.  d  P. 
601 ;  Anon.,  Q  O.  <£  P.  408 ;  B.  v.  J.  Williams,  7  O.  <&  P.  298.)  And, 
upon  an  indictment  for  the  murder  of  a  bastard  child,  it  cannot  be  de- 
scribed by  the  name  of  its  mother,  unless  that  name  be  gained  by  repu- 
tation. {R.  V.  Olark,  B.  S  B.  358  ;  B.  v.  Evans,  8  0.  <&  P.  765 ;  B.  v. 
Smith,  1  Moo.  O.  O.  402 ;  R.  v.  Waters,  1  O.  S  P.  250.) 

When  Unknown.']  — But,  if  they  know  not  his  name,  an  indictment  for  When  unknown, 
the  murder  of  a  person  unknown,  or  for  stealing  the  goods  of  a  person 
unknown,  is  good.  (2  Hale,  181 ;  1  Ghit.  Grim.  Law,  312,  213.)  And 
a  child  cannot  be  described  as  "  a  certain  male  infant  of  tender  age,  to 
wit,  of  the  age  of  &c.,  and  not  baptized :"  the  indictment  must  either 
state  its  name,  or  state  it  to  he  to  the  jurors  unknown.  (Reg.  v.  Biss, 
2  Moo.  0.  C  93  ;  8  C.  rf  P.  773  ;  Reg.  v.  Hicks,  Z  M.  d  Rob.  302.) 
But  the  absence  of  a  name  was  held  to  be  sufficiently  accounted  for  by 
the  child  being  described  as  "  then  lately  before  born  of  the  body  of  A. 
B."  {Beg.  v.  Hogg,  ^  M.  S  Bob.  380.  See  Beg.  v.  Willis,  1  Pen.  O.  G. 
80) ;  or  "  a  certain  infant  female  child  born  of  the  body  of  A.  B.  and  of 
tender  age,  to  wit,  of  the  age  of  two  days,  and  not  named."  (Beg.  v. 
Waters,  1  Pen.  O.  G.  356.) 

If  the  person  injured  be  described  as  a  certain  person  to  the  jurors 
unknown,  and  it  appear  in  evidence  that  liis  name  is  known,  it  is  a  va- 
riance. (See  B.Y.  Walker,  3  Gamp.  264  ;  B.  v.  Bobinson,  1  Holt,  595.) 
But  it  would  be  amended  under  the  14  &  15  Vict.  c.  100,  s.  1. 

Addition  of  Party  1]  —Also,  there  is  no  need  to  state  the  addition  of  the  Addition, 
person  upon  whom  the  offence  is  committed,  unless  there  be  a  plurahty  of 
persons  of  the  same  name  ;  neither  then  is  it  essential  to  the  indictment, 
though  sometimes  it  may  he  convenient,  for  distinction's  sake,  to  add  it. 
(2  Hale,  182.)  Where  it  appeared  that  the  party  injured  had  a  mother 
of  the  same  name,  the  Court  held  that  it  was  not  necessary  to  distin- 
guish her  in  the  indictment  by  the  addition  "  the  younger,"  although  it 
was  objected  that  in  such  a  case,  where  such  an  addition  is  not  given, 
the  presumption  is  that  it  is  the  parent  and  not  the  child  that  is  in- 
tended ;  and  some  cases  were  cited  to  that  effect.  {B.  v.  Peace,  3  B.  d 
Aid.  579.) 

Dignity  of  Party.]— li  the  third  party  has  a  name  and  dignity,  as  a 
peer,  baronet,  or  knight,  he  should  be  properly  described  by  it,  because 
a  name  of  dignity  is  not  merely  an  addition,  but,  being  the  very  appel- 
lation' by  which  the  individual  is  commonly  known,  becomes,  therefore, 
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Bastards. 


Idem  Bonans. 


In  larceny,  bur- 
glary, forgery, 

etc. 


8.  Particular  actually  part  of  liis  name.  A  variance,  therefore,  in  this  respect  is  fatal, 
unless  amended ;  as,  to  describe  a  man  a  marquis,  when  he  is  an  earl ; 
or  a  knight,  when  he  is,  in  fact,  a  baronet.  (2  Hawk.  c.  25,  ss.  70,  71.) 
The  usual  way  of  describing  a  peer  is  by  his  Christian  name  and  his  title, 
as,  Lawrence  Earl  of  Ferrers,  omitting  his  family  surname ;  but  there 
seems  to  be  no  objection  to  describe  him  also  by  his  surname,  as  WiUiam 
Byi-on,  Baron  Byron.  (19  St.  Tr.  1177;  R.  v.  Brinklett,  3  O.  S  P.  416.) 
A  haron  has  been  held  well  described  as  Lord  A.  (Reg.  v.  Pitts,  8  C. 
S  P.  771;  Reg.  v.  ElliotU  Id.  772,  n.)  So  "His  Royal  Higliness  the 
Duke  of  Cambridge"  has  been  held  sufficient.  {Reg.  v.  Frost,  Dears. 
0.  O.  474.) 

Bastards.]  —A  bastard  should  be  described  by  the  name  he  has  gained 
by  reputation,  and  not  by  his  mother's  name,  unless  he  has  gained  that 
name  by  reputation.  {R.  v.  Clarke,  R.  d  R.  358.  See  tit.  "Bastards," 
Vol.  I.) 

Idem  Sonans.] — If  the  sound  of  the  name  be  not  affected  by  the  mis- 
spelling, such  mis-spelling  will  be  immaterial;  and,  even  where  the 
sound  is  affected,  the  variance  may  be  amended  under  the  14  &  15  Vict. 
i;.  100,  s.  1. 

As  to  the  mode  of  describing  the  names  of  the  party  injured,  and 
others,  in  the  particular  offences  of  larceny,  burglary,  forgery,  etc.,  see 
those  titles. 

Corporation.  Corporation.]- — ^Where  the  property  stolen  or  injured  belongs  to  a 

corporation,  it  must  be  laid  to  be  the  property  of  the  corporation  in  their 
corporate  name,  and  not  in  the  names  of  the  individuals  who  compose 
it.  (3  Bast's  P.  C.  1059 ;  1  Leach,  253.)  There  is  some  difference, 
however,  in  this  respect,  between  an  ancient  corporation  and  one  newly 
created :  an  ancient  corporation  may  by  use  have  a  special  name,  differ- 
ing in  substance  from  that  by  which  they  were  originally  incorporated, 
and  they  may  plead  and  be  impleaded  by  that  name ;  but  a  corporation 
created  within  memory  must  plead  and  be  impleaded  by  the  name  by 
which  they  were  incorporated.  (Hob.  211 ;  Noy,  54 ;  2  Brownl.  292  ; 
Latch,  229 ;  Bagg's  ca^e,  11  Go.  94 ;  Dy.  279 ;  R.  v.  Atkins,  3  Mod.  6  ; 
Vaughan  v.  Bedford,  Oro.  El.  351 ;  Bac.  Abr.  Corp.  (0  3).  And  see  10 
Co.  87 ;  1  Leach,  513.)  Where,  by  a  local  Act,  24  Geo.  3,  o.  15,  certain 
inhabitants  in  seven  parishes  were  incorporated  by  the  name  of  "  the 
guardians  of  the  poor  of  those  parishes,"  and  the  property  belonging  to 
the  corporation  was  vested  in  certain  directors  for  the  time  being,  the 
judges  held,  upon  an  indictment  for  embezzling  the  moneys  of  the  corpo- 
ration, that  they  shoidd  have  been  laid  as  the  moneys  of  the  guardians 
of  the  poor  by  their  corporate  name,  or  of  the  directors  for  the  time  being 
in  their  individual  names.  (R.  v.  Beacall,  R.  d  M.  C.  C.  15.  Vide 
Sherington  and  BulkUya  case,  1  Leach,  C.  C.  513.) 

Partners,  Joint  Owners,  Companies,  etc.]  — Various  statutes  have  been 
passed  to  remedy  the  difficulty  experienced  in  describing  the  names  of 
owners  of  property.  Thus,  by  the  7  Geo.  4,  c.  64,  s.  14,  "  to  remove  the 
difficulty  of  stating  the  names  of  all  the  owners  of  property  in  the  case 
of  partners  and  other  joint  owners,"  it  is  enacted  that,  "in  any  indict- 
ment or  information  for  any  felony  or  misdemeanour,  wherein  it  shall 
be  requisite  to  state  the  ownership  of  any  property  whatsoever,  whether 
real  or  personal,  which  shaU.  belong  to,  or  be  in  the  possession  of,  more 
than  one  person,  whether  such  persons  be  partners  in  trade,  joint- 
tenants,  parceners,  or  tenants  in  common,  it  shall  be  sufficient  to  name 
one  of  such  persons,  and  to  state  such  property  to  belong  to  the  person 
so  named  and  another  or  others,  as  the  case  may  be ;  and  whenever,  in 
any  indictment  or  information  for  any  felony  or  misdemeanour,  it  shall 
be  necessary  to  mention,  for  any  purpose  whatsoever,  any  partners,  joint- 
tenants,  parceners,  or  tenants  in  common,  it  shall  be  sufficient  to  describe 
them  in  the  manner  aforesaid ;  and  this  provision  shall  be  construed  to 
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extend  to  all  joint-stock  companies  and  trustees.''  Now,  therefore, 
whenever,  in  an  indictment  or  information,  either  for  felony  or  misde- 
meanour, it  is  necessary  to  state  the  ownership  of  property,  real  or  per- 
sonal, if  it  belong,  to  partners,  joint-tenants,  parceners,  or  tenants  in 
common,  it  is  sufficient  to  lay  it  as  the  property  of  "  A.  B.'and  another," 
or  as  the  property  of  "  A.  B.  and  others ;"  and  this  provision  also  extends 
to  all  cases  where  it  is  necessary  to  mention  such  persons  for  any  pur- 
pose in  any  indictment  or  information.  And,  which  is  highly  important, 
this  enactment  extends  to  joint-stock  companies,  many  of  which  are  not 
bodies  corporate,  and  also  to- trustees.  This,  as  far  as  regarded  com- 
panies, was  not  before  included  in  any  general  enactment ;  although,  in 
private  Acts  of  Parliament  which  related  to  insurance  companies,  etc.,  it 
was  not  unusual  to  insert  a  clause,  that  they  should  sue  and  be  sued  by 
their  secretary,  and  that  their  property  should  be  laid,  in  indictments, 
etc.,  as  belonging  to  him.  (See  Oar.  0.  L.  26.)  The  words  of  the  statute 
are  "  another  or  others ;"  and,  therefore,  where  a  prisoner  was  iadicted  for 
stealing  paper,  the  property  of  George  Eyre  and  others,  and  it  appeared 
in  evidence  that  the  paper  was  the  property  of  George  Eyre  and  another 
only,  viz.  Andrew  Strahan,  his  partner,  the  prisoner  was  acquitted.  {Per 
Benman,  Com.  Serj.,  R.  v.  Hampton,  Oreenw.  Gal.  Stat.  143.  See  Reg. 
2  Den.  G.  O.  68.)     Such  a  variance  would,  however,  not  now 
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be  fatal,  if  amended.  It  is  not  necessary  that  a  strict  legal  partnership 
should  exist.  Where  C.  and  D.  carried  on  business  in  partnership,  and 
the  widow  of  C,  upon  his  death,  without  taking  out  administration, 
acted  as  partner,  and  the  stock  was  afterwards  divided  between  her  and 
the  surviving  partner,  but,  before  the  division,  part  of  the  stock  was 
stolen;  it  was  holden,  that  the  goods  were  properly  described  as  the 
joint  property  of  the  surviving  partner  and  the  widow,  upon  an  objection 
that  the  children  of  C.  ought  to  have  been  joined,  or  the  goods  described 
as  the  property  of  the  surviving  partner  and  the  ordinary,  no  administra- 
tion having  been  taken  out.  {R.  v.  Gabey,  R.  <&  R.  178.)  And,  where  a 
father  and  son  took  a  farm  on  their  joint  account,  and  kept  a  stock  of 
sheep,  their  joint  property,  and  upon  the  death  of  the  son  the  father 
carried  on  the  business  for  the  joint  benefit  of  himself  and  his  son's 
children,  who  were  infants,  it  was  holden,  upon  an  indictment  for  steal- 
ing sheep  bred  from  the  joint  stock,  some  before  and  some  after  the 
death  of  the  son,  that  the  property  was  weU  laid  in  the  father  and  his 
son's  cluldren.  {R.  v.  Seott,  R,  S  R.IS;  2  Hast,  P.  0.  655.)  In  an 
indictment  for  stealing  a  Bible,  a  hymn-book,  etc.,  from  a  Methodist 
chapel,. the  goods  were  laid  as  the  property  of  Jolm  Bennett  and  others, 
and  it  appeared  that  J.  Bennett  was  one  of  the  society,  and  a  trustee  of 
the  chapel:  Parke,  J.,  held  that  the  property  was  laid  correctly  in 
Bennett.  (R.  v.  Boulton,  h  O.it  P.  537 ;  Arch.  0.  L.,  15th  ed.  p.  36.) 
In  indictments  or  informations  by  or  on  behaK  of  joint-stock  banking 
co-partnerships,  forsteahng  or  embezzling  money,  goods,  effects  bills, 
notes,  securities,  or  other  property  belonging  to  them,  or  for  any  fraud, 
forgery,  crime,  or  offence  committed  against  or  with  intent  to  injure  or 
defraud  such  co-partnerships,  the  money,  etc.,  may  be  stated  to  be  the 
property  of,  and  the  intent  may  be  laid  to  defraud,  any  one  of  the  public 
officers  of  such  co-partnerships ;  and  the  name  of  any  one  of  thefr  public 
officers  may  be  used  in  all  indictments  or  informations  where  it  other- 
wise would  be  necessary  to  name  the  persons  forming  the  company.  (7 
Geo.  4,  c.  46,  s.  9.)  It  has  been  doubted,  whether,  upon  an  indict- 
ment by  a  joint-stock  bank  for  forgery,  the  intent  must  not  be  laid  to 
defraud  a  public  officer  of  such  co-partnership  {R.  v.  Burgess,  1  0.  &  P. 
490) ;  but  the  better  opinion  seems  to  be  that  this  statute  is  cumulative 
merely  {R.  v.  James,  1  O.  <t  P.  558),  and  that  the  prosecutor  may  at  his 
option  describe  the  property,  or  lay  the  intent,  according  to  this  sta- 
tute, or  the  stat.  7  Geo.  4,  c.  64,  s.  14,  or  the  stat.  11  Geo.  4  &  1 
WiU.  4,  c.  66,  s.  28,  by  which  it  is  sufficient  in  any  indictment  for  for- 
gery to  name  one  person  only,  where  the  intent  is  to  defraud  a  com- 
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8.  Particular  pany,  society,  or  number  of  persons,  and  to  allege  the  offence  to  have 
Requisites      been  committed  with  intent  to  defraud  the  person  so  named,  and  another 
and  Parts,     or  others,  as  the  case  may  be.   {Aroh.  G.  L.,  15th  ed.  p.  36.)     The  last 
case  upon  this  subject  decided  that  the  property  of  a  banking  co-partner- 
ship carrying  on  business  under  the  7  Geo.  4,  c.  46,  may  be  described 
as  the  property  of  one  of  the  partners  and  others  under  the  7  Geo.  4,  c. 
64,  s.  14.  {Beg.  v.  Pritchard,  L.  rf  C.  34;  30  L.  J.,  M.  G.  169.) 

Counties,  inha-  Gounties,  Inhabitants,  «Jc.]— With  respect  to  the  description  of  the 

bitants,  etc.  owner  of  property  belonging  to  a  county  or  division,  it  is  enacted,  by  the 

7  Geo.  4,  c.  64,  s.  15,  "  that,  in  any  indictment  or  information  for  any 
felony  or  misdemeanour  committed  in,  upon,  or  with  respect  to  any 
bridge,  court,  gaol,  house  of  correction,  infirmary,  asylum,  or  other 
building  erected  or  maintained,  in  whole  or  in  part,  at  the  expense  of  any 
county,  i-iding,  or  division,  or  on  or  with  respect  to  any  goods  or  chat- 
tels whatsoever,  provided  for  or  at  the  expense  of  any  coimty,  riding,  or 
division,  to  be  used  for  making,  altering,  or  repairing  any  bridge,  or  any 
highway  at  the  ends  thereof,  or  any  court  or  other  such  bmlding  as 
aforesaid,  or  to  be  used  in  or  with  any  such  court  or  other  building,  it 
shall  be  sufficient  to  state  any  such  property,  real  or  personal,  to  belong 
to  the  inhabitants  of  such  county,  riding,  or  division,  and  it  shall  not  be 
necessary  to  specify  the  names  of  any  of  such  inhabitants."  In  all 
these  cases  it  is  now  sufficient,  under  this  Act,  to  lay  the  property  in 
"the  inhabitants"  of  the  county,  riding,  or  division,  without  naming 
any  of  them. 

Parish,  township.       Parishes,  Townships,  ete.] — With  respect  to  the  description  of  the 
''°-  owner  of  property  belonging  to  a  parish,  township,  or  place,  the  7  Geo. 

4,  c.  64,  s.  16,  enacts  that,  "in  any  indictment  or  information  for  any 
felony  or  misdemeanour  committed  in,  upon,  or  with  respect  to  any  work- 
house or  poor-house,  or  on  or  with  respect  to  any  goods  or  chattels 
whatsoever,  provided  for  the  use  of  the  poor  of  any  parish  or  parishes, 
township  or  townships,  hamlet  or  hanalets,  place  or  places,  or  to  be 
used  in  any  workhouse  or  poor-house  in  or  belonging  to  the  same,  or 
by  the  master  or  mistress  of  such  workhouse  or  poor-house,  or  by  any 
workmen  or  servants  employed  therein,  it  shall  be  sufficient  to  state  any 
such  property  to  belong  to  the  overseers  of  the  poor,  for  the  time  being,  of 
such  parish  or  parishes,  township  or  townships,  hamlet  or  hamlets,  place 
or  places,  and  it  shall  not  be  necessary  to  specify  the  names  of  all  or 
any  of  such  overseers ;  and  in  any  indictment  or  infonnation  for  any 
felony  or  misdemeanour  committed  on  or  with  respect  to  any  materials, 
tools,  or  implements  provided  for  making,  altering,  or  repairing  any 
liighway  within  any  parish,  township,  hamlet,  or  place,  otherwise  than 
by  the  trustees  or  commissioners  of  any  turnpike  road,  it  shall  be  suffi- 
cient to  aver  that  any  such  things  are  the  property  of  tlie  surveyor  or 
surveyors  of  the  highways,  for  the  time  being,  of  such  parish,  township, 
hamlet,  or  place,  and  it  shall  not  be  necessary  to  specify  the  name  or 
names  of  any  such  surveyor  or  surveyors." 

In  R.  V.  Went  (R.  S  R.  359),  the  prisoner  was  charged  with  steal- 
ing provisions  in  a  worldiouse :  they  were  laid  as  the  "  goods,  chattels, 
and  property  of  the  overseers  of  the  poor,  for  the  time  being,  of  the  parish 
of  K.  aforesaid;"  and  the  judges  held  that  this  was  proper,  and  suffi- 
ciently imported  that,  at  the  time  of  the  theft,  the  goods  were  the  pro- 
perty of  the  then  overseers  of  the  poor.  But,  where  a  local  Act  incorpo- 
rates certain  inhabitants  of  certain  parishes  by  a  certain  title,  althou.gh, 
according  to  the  Act,  a  number  of  directors  are  to  be  appointed,  and  the 
property  of  the  corporation  vested  in  them,  still  property  stolen  or  em- 
bezzled must  be  laid  in  the  corporate  name,  or  in  the  directors  for  the 
time  being  in  their  individual  names.    {R.  v.  Beaaall,  1  Moo.  G.  G.  15.) 

Guardians  of  Guardians  of  Poor l\ — By  the  5  &  6  Will.  4,  c;  69,  s.  7,  the  guardians 

poor. 
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of  the  poor  of  every  imion  formed  by  virtue  of  the  4  &  5  Will.  4,  c.  76, 
and  of  every  parish  placed  under  the  control  of  a  board  of  guardians  by 
virtue  of  that  Act,  are  made  a  corporation,  by  the  name  of  the  "  Guardians 

of  the  Poor  of  the Union  \or,  of  the  Parish  of ] ,  in  the  County  — 

of ;"  and,  as  such  corporation,  are  empowered  to  accept,  take,  and 

hold,  for  the  benefit  of  the  union  or  parish,  any  buildings,  land,  or  here- 
ditaments, goods,  effects,  or  other  property,  and  by  that  name  to  bring 
actions,  to  prefer  indictments,  etc. ;  and  in  every  such  action  or  indict- 
ment relating  to  any  such  property,  it  shall  be  sufficient  to  lay  or  state 

the  property  to  be  that  of  the  guardians  of  the union,  or  of  the 

parish  of .     (See  the  5  &  6  Vict.  c.  57,  s.  16.)      The  Poor  Law 

Commissioners  may  be  described  in  an  indictment  by  their  style  of  office. 
(R.  Y.  Orossley,  2  P.  d-  D.  319.) 

Turnpike  Trustees,  etc.] — With  respect  to  the  description  of  the  Turnpike  trust, 
owners  of  property  belonging  to  a  turnpike  trust,  it  is  enacted  by  the 
7  Geo.  4,  c.  64,  s.  17,  "  that,  in  any  indictment  or  information  for  any 
felony  or  misdemeanour  conxmitted  on  or  with  respect  to  any  house, 
building,  gate,  machine,  lamp,  board,  stone,  post,  fence,  or  other  thing, 
erected  or  provided  in  pursuance  of  any  Act  of  ParUament  for  making 
any  turnpike  road,  or  any  of  the  conveniences  or  appurtenances  there- 
unto respectively  belonging,  or  any  materials,  tools,  or  implements  pro- 
vided for  making,  altering,  or  repairing  any  such  road,  it  shall  be  suffi- 
cient to  state  any  such  property  to  belong  to  the  trustees  or  commis- 
sioners of  such  road,  and  it  shall  not  be  necessary  to  specify  the  names 
of  any  of  such  trustees  or  commissioners."  We  have  already  made  a  few 
comments  on  this  provision,  tit.  "Highways,  Turiipihe,  Vol.  II." 

Gommissioners  of  SewersJ]  — ^With  respect  to  the  description  of  the  Commissioners 
owners  of  property  in  or  under  the  management  of  commissioners  of  "^  sewers, 
sewers,  by  the  7  Geo.  4,  c.  64,  s.  18,  it  is  enacted  that,  "  in  any  indict- 
ment or  information  for  any  felony  or  misdemeanour  committed  on  or 
with  respect  to  any  sewer  or  other  matter  within  or  under  the  view,  cog- 
nizance, or  management  of  any  commissioners  of  sewers,  it  shall  be  suffi- 
cient to  state  any  such  property  to  belong  to  the  commissioners  of  sewers 
within  or  under  whose  view,  cognizance,  or  management  any  such  things 
shall  he ;  and  it  shall  not  be  necessary  to  specify  the  names  of  any  of 
such  commissioners." 

Chelsea  Hospital.] — ^With  respect  to  the  description  of  the  owners  of  Chelsea  Hospi- 
property  belonging  to  Chelsea  Hospital,  by  the  7  Geo.  4,  c.  16,  s.  35,  tai- 
in  indictments  Jfor  stealing  or  embezzling  any  property  belonging  to  the 
hospital,  the  property  is  to  be  laid  in  "  the  Lords  and  others,  Cormnis- 
sioners  of  the  Royal  Hospital  for  Soldiers  at  Chelsea,  in  the  County  of 
Middlesex;"  and  the  same  section  contains  a  similar  provision  respect- 
ing frauds  by  personating,  etc.,  and  forgeries  relative  to  this  hospital. 

Public  Service.]  — Moneys  or  valuable  securities  embezzled  by  persons   Public  service. 
in  the  pubhc  service  may  be  described  as  the  property  of  the  Queen. 
(See  the  24  &  25  Vict.  c.  96,  s.  70.)     Goods  stolen  in  the  house  of  a 
person  who  had  been  convicted  of  felony,  and  is  undergoing  his  sentence, 
may  be  described  as  the  property  of  the  Queen,  although  there  has  been 
no  offence  found.    {Reg.  v.  Whitehead,  9  C  <#  P.  439.)     In  indictments   Post  office, 
for  stealing  post-letters,  etc.,  the  property  may  be  laid  in  the  Postmaster- 
General.  (7  WiU.  4  &  1  Vict.  c.  36,  s.  4.0,  post,  "  Post-Office.") 
ft 

Friendly  Societies.]  — By  the  18  &  19  Vict.  c.  63,  s.  18,  the  moneys, 
goods,  chattels,  secmities  for  money,  and  all  other  effects  whatever,  be- 
longing to  any  friendly  society,  must  be  described  to  be  the  property  of 
the  trustee  of  the  society  for  the  time  being.  Trustees  cannot,  therefore, 
be  guilty  of  stealing  the  property  of  the  society.-  (Reg.  v.  Loose,  Sell,  0.0. 
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societies, 


28 

8.  Particular 
Requisites 
and  Parts. 


HvitHctmmt 


§  VIII. 


Consequences  of 
misnomer  of 
prosecutor  or 
third  persons. 


5.  Statement  of 
time,  etc. 
How  to  be 
stated. 


Year  of  the 

Queen. 

Year  set  out  by 

inference. 


Hour. 


Limited  time. 


Consequences  of 
defective  states 
ment  of  time. 


259.)  A  box,  belonging  to  a  benefit  society,  was  stolen  from  a  room  in 
a  pubHc-liouse.  Two  of  the  stewards  had  keys  of  this  box,  and  by  the 
rules  of  the  society  the  landlord  ought  to  have  had  a  key,  but  in  fact  had 
not ;  and  it  was  holden  that  the  prisoner  might  be  convicted  on  a  count 
laying  the  property  in  the  landlord  alone.  (B.  v.  Wymer,  A  O.  d  P.  391 ; 
see  the  4  &  5  WiU.  4,  c.  40.) 

The  consequences  of  a  misnomer  or  mis-statement  in  the  name  of  the 
prosecutor  or  third  persons  are  now  of  very  little  importance ;  for  it  has 
been  enacted  that  no  indictment  for  any  oifence  shall  be  held  insufficient, 
for  that  any  person  mentioned  in  the  indictment  is  designated  by  a  name 
of  oiSce,  or  other  descriptive  appellation,  instead  of  his  proper  name. 
(14  &  15  Vict.  c.  100,  s.  24.)  And,  although  there  should  appear  upon 
the  trial  to  be  a  variance  between  the  indictment  and  the  evidence  in  the 
name  or  description  of  any  person  or  body  politic  or  corporate  therein 
alleged  to  be  the  owner  or  owners  of  any  property,  real  or  personal, 
which  shall  form  the  subject  of  any  offence  charged  therein,  or  in  the 
name  or  description  of  any  person  or  body  politic  or  corporate  therein 
alleged  to  be  injured  or  damaged,  or  intended  to  be  injured  or  damaged 
by  the  commission  of  such  offence,  or  in  the  Christian  name  or  sur- 
name, or  both  Christian  name  and  surname,  or  other  description  what- 
soever of  any  person  or  persons  whomsoever  therein  named  or  described, 
the  Court  may  order  the  indictment  to  be  amended,  if  it  consider  the 
variance  not  material  to  the  merits  of  the  case,  and  that  the  defendant 
cannot  thereby  be  prejudiced  in  his  defence  on  the  merits.  (14  &  15  Vict, 
c.  100,  s.  1.) 

5.  Statement  of  Time,  etc. 

It  was  a  general  rule,  that  the  time  and  place  of  every  material  fact 
which  is  issuable  and  triable  must  be  plainly  and  consistently  alleged ; 
and  such  a  degree  of  precision  did  the  law  exact  in  this  i-espect,  that  an 
uncertainty  or  incongruity  in  the  description  of  time  and  place  would 
have  vitiated  the  indictment  on  demurrer.  (1  Stark.  Grim.  P.  54,  and 
the  authorities  there  cited ;  R.  v.  HoUond,  5  T.  R.  620.)  But  now  by 
the  14  &  15  Vict.  c.  100,  s.  24,  no  indictment  for  any  offence  shall  be 
holden  insufficient  for  omitting  to  state  the  time  at  which  the  offence 
was  committed  in  any  case  where  time  is  not  of  the  essence  of  the  of- 
fence, nor  for  stating  the  time  imperfectly,  nor  for  stating  the  offence  to 
have  been  committed  on  a  day  subsequent  to  the  finding  of  the  indict- 
ment, or  on  an  impossible  day,  or  on  a  day  that  never  happened. 

It  is  most  regular  to  set  forth  the  year,  by' showing  the  year  of  the 
Queen;  but  the  year  of  our  Lord  is  unobjectionable.  (2  Hale,  277;  1 
Ohit.  O.  L.  217.)  And,  if  it  say,  on  such  a  day  last  past,  without  show- 
ing in  what  year,  that  is  good  enough ;  for  the  certainty  may  be  foimd 
out  by  the  style  of  the  sessions.  (Lamb,  491.) 

But  it  is  not  necessary  to  mention  the  hour  in  an  indictment  (2  Hawk. 
c.  25,  s.  76) ;  and,  if  it  be  stated,  no  exception  is  allowed  to  it  (Combe 
V.  Pitt,  3  Burr.  1434 ;  Clarke's  ease,  1  Bulst.  203) ;  except  in  cases  of 
burglary,  where  it  must  be  laid  for  the  purpose  of  showing  that  the  of- 
fence was  committed  m  the  night-time. 

Although  a  particular  time  be  limited  for  the  prosecution,  and  it  must 
appear  on  the  face  of  the  proceedings  that  the  prosecution  was  com- 
menced within  that  period,  no  express  averment  to  that  effect  is  requi- 
site. (Lee  V.  Clarke,  3  East,  333,  362.) 

Though  the  day  or  year  be  mistaken  in  the  indictment,  yet,  if  the  of- 
fence were  committed  in  the  same  county,  though  at  another  time,  the 
offender  ought  to  be  found  guilty.  (2  Hale,  179.) 

It  is  not  necessary  that  the  time  should  be  laid  according  to  the 
truth ;  for,  if  it  be  stated  previous  to  the  finding  of  the  indictment,  and 
the  place  be  within  the  county,  or  the  extent  of  the  Court's  jurisdiction. 
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a  variance  between  the  indictment  and  evidence  in  the  time  when  the 
oft'ence  was  committed  will  not  be  material.  {Eeb.  16  ;  2  Inst.  318.) 

It  is,  however,  necessary  to  state  the  day  and  year  according  to  the 
fact,  where  the  precise  date  of  a  fact  is  a  necessary  ingredient  in  the 
offence.  (See  B.  v.  Treliearne,  1  Moo.  O.  G.  298.) 


29 
8.  Particular 


and  Parts. 


6.  Statement  or  Place. 

The  requisites  as  to  the  statemeiit  of  place,  and  the  consequences  of  a   g  statement  of 
defective  statement  or  omission,  will  be  found,  ante,  pp.  21,  23.  place. 


7.  statement  o( 
the  offence  itfcelf. 
General  requi- 
sites. 


Particular  requi- 
sites. 


7.  Statement  of  the  Offence  itself. 

We  have  already,  in  considering  the  general  requisites  of  an  indict- 
ment, pointed  out  the  mode  in  which  the  offence  itself  should  be  stated ; 
and,  as  to  the  general  requisites  in  stating  offences  on  statutes,  see  the 
next  section. 

The  particular  requisites  to  be  observed,  in  stating  each  particular  of- 
fence will  be  found  pointed  out  under  the  various  titles  of  offences 
throughout  this  work. 

8.  Statement  of  Statutes,  and  Offences  theeeon. 

There  is  no  necessity,  in  any  indictment  or  information  on  a  public  s.  statement  of 
statute,  to  recite  the  statute  upon  which  it  is  founded ;  for  the  judges  statutes,  and  of- 
are  bound,  ex  officio,  to  take  notice  of  all  public  statutes.  {Dyer,  155  a ;  '™°'^  thereon. 
2  Hawk.  c.  29,  s.  100 ;  1  Saund,  135,  n.  (3) .)  But,  if  the  indictment 
profess  to  recite  the  statute,  and  there  be  a  material  variance,  and  the 
indictment  conclude  "contrary  to  the  form  of  the  said  statute,"  such 
variance  will  be  fatal ;  and,  therefore,  it  is  in  no  case  advisable  to  recite 
it  (Vanderplunhen  v.  Griffith,  Cro.  Eliz.  236;  2  Hawk,  c. -25,  s.  101  ; 
King  v.  Marsack,  6  T.  R.  776 ;  1  GUt.  G.  L.  276) ;  though  if,  after  such 
misrecital  of  a  pubhc  Act,  the  indictment  conclude  generally,  as,  "  con- 
trary to  the  statute  in  such  case  made  and  provided,"  omitting  any  re- 
ference to  the  statute  recited,  the  recital  may  be  rejected  as  surplusage. 
(lb.)  But  the  parts  of  a  private  Act  upon  which  an  indictment  is  framed 
must  be  set  out  specially,  the  same  as  other  facts;  and  a  variance,  if  ^ro- 
perly  shown  to  the  Court,  will  be  fatal.  (2  Hawk.  c.  25,  s.  103.)  A  sta- 
tute passed  in  a  session  of  Parliament  begun  in  the  second  and  continued 
in  the  third  year  of  a  king's  reign  must  not  be  pleaded  as  passed  in  the 
second  and  third  years  of  the  reign,  although  such  Act  be  recited  in  a 
later  statute,  as  "  passed  in  the  second  and  third  years,"  etc.  (See  R.  v. 
Biers,  \  A.  S  E.  327.) 

Where  a  statute  forbids  the  commission  or  omission  of  certain  acts 
under  certain  circumstances,  or  with  a  particular  intent,  an  indictment 
for  an  offence  against  the  statute  must,  with  certainty  and  precision, 
charge  the  defendant  to  have  committed  or  omitted  the  acts,  under  the 
cu'cumstances  and  with  the  intent  mentioned  in  the  statute ;  and,  if  any 
one  of  these  ingredients  in  the  offence  be  omitted,  the  defendant  may 
demur,  move  in  arrest  of  judgment,  or  bring  a  writ  of  error.  The  de- 
fect wiU  not  be  aided  by  verdict  (see  Lee  v.  Clarke,  3  East,  333) ;  nor 
win  the  conclusion  contra  formam  statuti  cure  it.  (2  Hale,  170.  .And  see 
.  R.  V.  Jukes,  8  T.  R.  536 ;  Gom.  Dig.  Information  {D  8) .)  Thus,  where 
a  statute  made  it  a  felony  "  wilfully  and  maUciously  "  to  do  an  act,  an 
indictment  was  held  bad,  which  omitted  to  charge  the  offence  as  "  wil- 
fully "  done,  though  it  was  stated  to  be  done  "  unlawfully  and  mahci- 
ously."  (R.  V.  Davis,  1  Leach,  556.  See  also  Reg.  v.  Bent ;  1  Den..  G.  G. 
157.)  So  the  omission  of  the  word  "  unlawfully"  in  charging  an  offence, 
where  that  word  has  been  used  in  the  statute,  has  been  held  to  vitiate  an 
indictment.  (R.  v.  Turner,  1  Moo.  G.  G.  239 ;  Reg.  v.  Ryan,  3  Moo. 
G.  G.  15.)  So,  where  an  indictment  charged  in  one  count  that  the  de- 
fendant did  break  to  get  out,  and  in  another  that  he  did  break  and  get 
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out,  it  was  holden  insufficient,  because  the  words  of  the  statute  are 
•'  break  out."  (R.  v.  Gompton,  7  O.  S  P.  139.)  But,  where  a  specific  act 
is  forbidden  by  a  statute,  the  intention  will  not  be  material.  Thus,  a 
party  is  liable  to  be  indicted  under  the  3  &  4  Vict.  c.  97,  s.  15,  if  he  de- 
signedly places  on  a  railway  substances  having  a  tendency  to  produce 
obstruction  to  the  carriages,  though  he  may  not  have  done  the  act  ex- 
pressly with  that  object.  {Reg.  v.  Holroyd,  2  M.  S  Rob.  389.)  But  it  is 
not  necessary  to  use  the  identical  word  to  be  found  in  the  Act;  it  is  suffi- 
cient, if  the  word  substituted  be  synonymous  with,  or  generic  so  as  to 
contain,  that  used  in  the  Act.  Thus,  "  advisedly  "  may  be  substituted  for 
"knowingly"  (R.y.  Fuller,  15.  c^  P.  180),  or  "maliciously  "for"  T^fully." 
And  in  Reg.  v.  M'Gulley  (2  Moo.  O.  O.  34),  an  indictment  under  sta- 
tute 7  &  8  Geo.  4,  c.  29,  s.  25,  for  killing  a  sheep,  with  intent  to  steal 
the  carcase,  was  held  to  be  supported  by  proof  of  killing  a  ram  or  ewe, 
the  words  of  the  statute  being  "ram,  ewe,  sheep,  or  lamb;"  a  majority 
of  the  judges  considering  "  sheep  "  a  generic  term  including  the  former 
words.  (See  also  Reg.  v.  Spicer,  1  Den.  O.  G.  82.) 

In  some  cases  a  mere  statement  of  the  offence,  though  in  the  very 
words  of  the  statute,  vrill  not  be  sufficient.  As  where  the  statute  uses 
generic  terms,  in  which  case  it  is  necessary  to  state  the  species  according 
to  the  truth  of  the  case ;  as,  for  instance,  where  a  statute  makes  a  ma- 
liciously IdUing  of  cattle  a  felony,  it  is  not  sufficient  in  an  indictment 
on  the  statute  to  charge  the  defendant  with  killing  "  cattle  "  generally, 
but  the  species  of  cattle,  as  horse,  mare,  gelding,  cow,  heifer,  ox,  etc., 
must  be  stated.  {R.  v.  Chalhely,  R.  S  R.  258.) 

And,  where  the  subject  of  the  indictment  cannot  be  brought  within 
the  meaning  of  the  statute  without  the  aid  of  extrinsic  evidence,  it  is 
necessary,  besides  charging  the  offence  in  the  words  of  the  statute,  to 
aver  such  facts  and  circumstances  as  may  be  necessary  to  bring  the 
matter  within  the  meaning  of  it ;  as,  for  instance,  whei-e,  by  the  usage 
of  a  public  office,  the  bare  signature  of  a  party  upon  a  navy  bill  operates 
as  a  receipt,  an  indictment  for  forging  such  a  receipt,  setting  forth  the 
navy  biU.  and  indorsement,  and  charging  the  defendant  with  having 
forged  "  a  certain  receipt  for  money,  to  wit,  the  sum  of  ^625,  mentioned 
and  contained  in  the  said  paper  called  a  navy  bill,  which  forged  receipt 
was  as  follows,  that  is  to  say, —  William  Thornton,  William  Hunter," 
was  holden  bad,  because  it  did  not  show  by  proper  averments  that  these 
signatures  imported  a  receipt.  {R.  v.  Hunter,  2  Leach,  624 ;  2  Hast, 
P.  G.  928 ;  see  R.  v.  Barton,  1  Moo.  O.  G.  141.)  In  like  manner  it 
was  holden  that  an  indictment  for  forging  the  word  "  settled  "  at  the  bot- 
tom of  a  bill  must  show  by  proper  averments  that  it  is  a  receipt.  {R.  v. 
Thomson,  2  Leach,  910  ;  see  Reg.  v.  Boardman,  2  M.  S  Rob.  147 ;  Arch. 
G.  L.,  15th  ed.,  53.) 

In  all  cases,  however,  it  is  advisable  to  use  the  precise  words  of  the 
statute,  as  it  precludes  all  question  as  to  the  meaning  of  the  expressions 
used.  And,  if  the  indictment  describe  the  offence  in  the  words  of  the 
statute,  after  verdict  it  will  be  sufficient  in  all  offences  created  or  sub- 
jected to  any  greater  degree  of  punishment  by  any  statute.  (7  Geo.  4, 
c.  64,  s.  21 ;  see  R.  v.  Warshaner,  1  Moo.  G.  G.  466.)  Objections 
within  tins  statute  must  be  taken  by  demurrer ;  it  is  too  late  to  take 
them  on  the  trial.  (Reg.  v.  Law,  2  M.  d  Rob.  297 ;  and  see  Nash  v. 
'The  Queen,  33  L.  J.,  M.  G.  94.-) 

If  there  be  any  exception  contained  in  the  same  clause  of  the  Act 
which  creates  the  offence,  the  indictment  must  show,  negatively,  that 
the  defendant  or  the  subject  of  the  indictment  does  not  come  vidthin  the 
exception.  {Spiers  v.  Parker,  1  T.  R.  141 ;  R.  v.  Earnshaw,  15  East, 
456 ;  Rex  v.  Jarvis,  1  East,  643  ;  R.  v.  Batten,  6  T.  R.  559 ;  and  see  R. 
v.  Baxter,  5  T.  R.  83 ;  Leaoh,  580 ;  2  East,  P.  G.  782  ;  R.  v.  Matters, 
IB.  d  Aid..  362 ;  R.  v.  Pearce,  R.  rf  R.  174 ;  R.  y.  Robinson,  Id.  321.) 
If,  however,  the  exception  or  proviso  be  in  a  subsequent  clause  or  sta- 
tute (ill.  V.  Hall,  1  T.  R.  330),  or,  although  in  the  same  section,  yet  if 
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it  be  not  incoiporatecl  with  the  enacting  clause  by  any  words  of  refer- 
ence [Steel  V.  Smith,  1  B.  d  Aid.  94),  it  is  in  that  case  matter  of  defence 
for  the  other  party,  and  need  not  be  negatived  in  the  pleading.  (Arch. 
C.  L.,  16th  ed.  53,  54.)  '  

By  the  7  &  8  Geo.  4,  c.  28,  s.  14,  it  is  enacted,  that,  whenever  any 
statute  relating  to  any  offence,  whether  punishable  upon  indictment  or 
summary  conviction,  in  describing  or  referring  to  the  oifence,  or  the  sub- 
ject-matter on  or  with  respect  to  wliich  it  shall  be  committed,  hath  used 
or  shall  use  words  importing  the  singular  number  or  the  masculine 
gender  only,  yet  the  statute  shall  be  understood  to  include  several 
matters,  several  persons,  females  and  males,  bodies  corporate  and  indi- 
viduals, unless  it  be  otherwise  specially  provided,  or  there  be  something 
in  the  subject  or  context  repugnant  to  such  construction.  No  objection, 
therefore,  can  now  be  taken  to  any  indictment,  for  that  the  matters 
alleged,  or  the  persons  described  in  it,  do  not  correspond  in  number  or 
gender  with  the  description  in  the  statute  upon  wMch  the  indictment  is 
framed. 

As  to  the  conclusions  of  indictments  on  statutes,  see  post,  p.  35. 

9.  Statement  of  Wbitten  Instbuments. 

When  a  written  instrument  forms  a  part  of  the  gist  of  the  offence,  as  9.  Wiitten  in- 
in  forgery  or  libel,  before  setting  it  forth  it  should  be  prefaced  by  the  strnments,  how 
words,  "to  the  tenor  following,"  or,  "  ai  these  words,"  or,  "  as  follows," 
or,  "in  the  words  and  figures  following  ;"  and,  if,  under  such  an  allega- 
tion, the  prosecutor  fail  in  proving  the  instrament  verbatim,  as  laid,  the 
variance  will  be  fatal  (1  Leach,  78;  2  Leach,  660;  2  East,  P.  G.  976; 
2  Leach,  597,  660),  unless  amended  imder  the  14  &  15  Vict.  c.  100,  s.  1. 

Purport  means  the  substance  of  an  instrument  as  it  appears  on  the 
face  of  it  to  every  eye  that  reads  it :  tenor  means  an  exact  copy  of  it.  (2 
Leach,  661.)  The  words  "in  manner  and  form  following,  that  is  to 
say,"  do  not  profess  to  give  more  than  the  substance,  and  are  proper  in 
an  indictment  for  perjury  (1  Leach,  192)  ;  but  the  word  "  aforesaid  " 
binds  the  party  to  an  exact  recital.  {Ih. ;  Boyce  v.  Whitaker,  Dougl.  97.) 

When  written  instruments  form  a  part  of  the  gist  of  the  offence 
charged,  they  must  be  set  out  verbatim.  Thus,  in  the  case  of  forgery, 
the  instrument  forged  must,  before  the  2  &  3  Will.  4,  c.  123,  s;  3,  have 
been  set  out  in  the  indictment  in  words  or  figui-es  (R.  v.  Oihbs,- 1  East, 
180  ;  Leach,  90,  172,  721) ;  in  an  indictment  for  a  hbel,  the  hbeUous 
matter  must  be  set  out  verbatim  (see  Zenobio  v.  Axtell,  6  T.  R.  162)  ; 
for  sending  a  threatening  letter,  the  letter  must  be  set  out  verbatim  (2 
East,  P.  0. 1123  ;  and  see  Leach,  631) ;  for  not  executing  a  warrant,  the 
nature  and  tenor  of  the  warrant  must  be  shown  verbatim.  (Burroiigh's 
case,  1  Vent.  305  ;  Com.  Big.  Lndictment  (G  3)  .)  So,  in  an  indictment 
for  not  obeying  the  order  of  justices  of  the  peace,  the  order  must  be  set 
out  verbatim. 

In  larceny  of  written  instruments,  made  the  subject  of  larceny  by 
statute  (see  the  24  &  25  Vict.  c.  96,  s.  27),  it  is  not  necessary  that  the  in- 
dictment should  set  them  out  verbatim ;  describing  them  in  a  general 
manner  is  suflGioient.  (2  East,  P.  G.  602,  777.)  Thus,  "  one  bank  note 
for  the  payment  of  five  pounds,  and  of  the  value  of  five  pounds;"  "  one 
bUl  of  exchange  for  the  payment  of  fifty  pounds,  and  of  the  value  of  fifty 
pounds  ;"  or  the  hke;  for,  where  a  specific  thing  is  made  the  subject  of 
larceny,  it  is  necessary  merely  to  describe  it  as  such  specific  thing,  it 
being  a  species  of  thing  that  is  the  subject  of  larceny.  (R.  v.  Johnson, 
S  M.  S  S.  539.)  This  rule  appUes  to  all  instruments  which  are  the  sub- 
ject of  larceny,  and  by  the  2  &  3  WiU.  4,  c.  123,  s.  3,  in  an  indictment 
for  forgin"  or  uttering  any  instrument  or  writing,  it  was  not  necessary  to 
set  forth  any  copy  or  facsimile  thereof,  but  it  was  sufficient  to  describe 
the  instrument  in  such  a  manner  as  would  sustain  an  indictment  for 
stealing  the  same.     (See  B.  v.   Warshaner,  1  Moo.  G.  G.  466 ;  7  C.  d 
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P.  429 ;  E.  V.  Burgess,  7  G.  <&  P.  490 ;  R.  v.  James,  Id.  553 ;  Reg.  v. 
Vaughan,  8  O.  d  P.  276 ;  Reg.  v.  Sharpe,  Id.  436  ;  Reg.  v.  Rogers,  9  O. 
d  P.  41.)  And  now  by  tjie  24  &  25  Vict.  c.  98,  s.  43,  in  indictments  for 
forging,  altering,  offering,  uttering,  disposing,  or  putting  off  any  instru- 
ment, it  is  sufficient  to  describe  it  by  any  name  by  which  it  is  usually 
known,  or  by  the  purport,  without  setting  out  a  copy  or  describing  it. 
And  sect.  43  contains  a  similar  provision  with  regard  to  engraving  or 
making  any  instrument,  or  having  any  plate  or  for  having  any  paper 
upon  which  any  instrument  may  be  engraved.  And  the  14  &  15  Vict.  c. 
130,  s.  5,  contains  a  similar  provision  as  to  stealing,  embezzling,  destroy- 
ing, or  concealing,  or  obtaining  by  false  pretences,  any  instrument.  And 
by  the  14  &  15  Vict.  c.  100,  s.  7,  "  In  aU  other  cases  wherever  it  shall  be 
necessary  to  make  any  averment  in  any  indictment  as  to  any  instru- 
ment, whether  the  same  consists  whoUy  or  in  part  of  writing,  print,  or 
figures,  it  shall  be  sufficient  to  describe  such  instrument  by  any  name  or 
designation  by  which  the  same  may  be  usually  known  or  by  the  purport 
thereof,  without  setting  out  any  copy  or  facsimile  of  the  whole  or  any  part 
thereof.  By.  sect.  24  no  indictment  shall  be  held  insufficient  for  the  omis- 
sion of  the  words  "  as  appears  upon  the  record." 

Where  the  written  instruments  or  parts  of  it  are  set  out  verbatim,  the 
slightest  variance  between  the  indictment  and  evidence  in  this  respect 
was  at  one  time  fatal.  But  the  learning  on  the  subject  is  now  of  very 
little  importance  owing  to  the  powers  of  amendment  given  by  the  14  & 
15  Vict.  c.  100,  s.  1.     (See  tit.  "  Amendment,"  Vol.  I.) 

10.  Statement  of  Chattels,  Animals,  Number,  and  Value. 

Where  personal  chattels  are  the  subject  of  an  offence,  as  in  larceny, 
they  must  be  described  specifically  by  the  names  usually  appropriated 
to  them,  and  the  number  and  value  of  each  species  or  particular  kind  of 
goods  must  be  stated.  (See  2  Hale,  182,  183.)  An  indictment,  stating 
that  defendant  took  and  carried  away  a  person's  goods  and  chattels, 
without  showing  what,  is  bad.  (lb.)  An  indictment  against  a  bankrupt 
for  concealing  his  effects,  stating  part  of  the  effects  concealed  to  be  "  one 
hundred  other  articles  of  household  furniture,"  and  "  a  certain  debt  due 
from  one  A.  B.  to  the  said  defendant,  to  the  value  of  20Z.  and  upwards," 
was  held  bad.  (R.  v.  Forsyth,  R.  S  R.  274.)  And  in  indictments  on 
statutes,- for  offences  relating  to  property,  the  property  must  be  described, 
so  as  to  agree  with  that  stated  in  the  statute. 

If  an  animal  has  the  same  appellation  whether  it  be  alive  or  dead, 
and  it  makes  no  difference  as  to  the  charge  whether  it  were  alive  or 
dead,  it  may  be  called  when  dead  by  the  appellation  applicable  to  it  when 
alive.  [R.  v.  Puckering,  1  Moo.  O.  O.  242.)  But,  if  one  be  indicted 
for  stealing  an  animal,  it  will  be  intended  to  be  a  live  animal,  unless 
otherwise  stated ;  and  if  it  turn  out  to  have  been  dead  when  stolen,  and 
the  offence  and  punishment  for  steaUng  it  aUve  would  be  different,  the 
prisoner  must  be  acquitted  (R.  v.  Halloway,  1  O.  S  P.  128 ;  R.  v.  Ed- 
wards, R.  S  R.  497  ;  R.  v.  Williams,  1  Moo.  C.  O.  110),  unless  the  vari- 
ance is  amended  under  the  14  &  15  Vict.  c.  100,  s.  1.  (See  post,  tit. 
"  Larceny.") 

Money  was  formerly  described  as  so  many  pieces  of  the  current  gold 
or  silver  coin  of  the  realm,  called  sovereigns,  etc.  (R.  v.  Fry,  R.  &  R.  482.) 
But  now,  by  the  14  &  15  Vict.  u.  100,  s.  18,  "  in  every  indictment  in  which 
it  shall  be  necessary  to  make  any  averment  as  to  any  money  or  any  note  of 
the  Bank  of  England  or  any  other  bank,  it  shaU  be  sufficient  to  describe 
such  money  or  bank  note  simply  as  money,  without  specifying  any  particu- 
lar coin  or  bank  note  ;  and  such  allegation,  so  far  as  regards  the  description 
of  the  property,  shall  be  sustained  by  proof  of  any  amount  of  coin  or  of  any 
bank  note,  although  the  particular  species  of  coin  of  which  such  amount 
was  composed  or  the  particular  nature  of  the  bank  note  shall  not  be 
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proved,  and,  in  cases  of  embezzlement  and  obtaining  money  or  bank 
notes  by  false  pretences,  by  proof  that  the  offender  embezzled  or  obtained 
any  piece  of  coin  or  any  bant  note  or  any  portion  of  the  value  thereof, 
although  such  piece  of  coin  or  bank  note  may  have  been  delivered  to  him 
in  order  that  some  part  of  the  value  thereof  should  be  returned  to  the 
party  delivering  the  same  or  to  any  other  person,  and  such  part  shall 
have  been  returned  accordingly."  This  enactment  does  not  justify  an  al- 
legation in  an  indictment  of  the  embezzlement  of  money,  where  a  cheque 
only  has  been  embezzled  and  there  is  no  proof  that  it  has  ever  been 
cashed.    (Reg.  v.  Keena,  Law  Rep.,  1  G.  C.  R.  113  ;  37  L.  J.,  M.O.  43.) 

Where  the  property  is  of  a  nature  to  warrant  that  description,  it  should  in  general. 
be  termed  "the  goods  and  chattels,"  or  should  be  averred  to  be  "of 
the  moneys,"  "  of  the  cattle,"  &c.,  of  the  owner,  when  those  terms  apply. 
At  aU  events,  if  these  words  be  unnecessary,  they  might  be  rejected  as 
surplusage ;  and  it  is  best  to  insert  them.  (1  Leach,  468 ;  Reg.  v. 
Radleif,  1  Den.  O.  O.  450.)  The  prosecutor  is  bound  by  the  descrip- 
tion stated,  as,  for  instance,  an  indictment  for  stealing  shoes  cannot, 
unless  amended,  be  supported  by  evidence  of  a  larceny  of  boots. 

Where  the  number  or  quantity  of  any  property  should  be  stated,  it  Number  and 
should  be  so  done  with  certainty.  An  indictment  stating  that  defendant  quality, 
stole  "  six  handkerchiefs  "  is  supported  in  evidence,  though  the  hand- 
kerchiefs were  in  one  piece,  the  pattern  designating  each  handkerchief, 
and  thus  being  described  in  the  trade  as  so  many  handkerchiefs.  (R.  v. 
Nibbs,  1  Moo.  O.  C.'aS;  and  see  post,  tit.  "Larceny.")  Ingots  of  tin, 
or  a  bar  of  iron,  may  be  described  as  so  many  poimds  weight  of  tin  or 
iron ;  but,  where  an  article  has  obtained,  in  common  parlance,  a  par- 
ticular name  of  its  own,  it  would  be  wrong  to  describe  it  by  the  name 
of  the  material  of  which  it  is  composed.  (Reg.  v.  Mansfield,  1  C.  S 
Mar.  140.) 

Where  the  value  is  essential  to  constitute  the  offence,  it  must  be  stated.  Value. 
In  general,  it  is  not  necessary  to  prove  the  precise  value  as  stated,  pro- 
vided the  value  proved,  when  necessary  to  be  stated,  is  sufficient  to  con- 
stitute the  oifence ;  and,  although,  to  make  a  thing  the  subject  of  larceny, 
it  must  be  of  some  value,  and  be  so  stated  in  the  indictment,  yet  it  need 
not  be  of  the  value  of  some  coin  known  to  the  law,  i.  e.  of  a  farthing  at 
the  least.  (Reg.  v.  Morris,  %  O.  S  P.  349.)  Where  value  to  a  particular 
amount  is  essential  to  constitute  the  oifence,  and  the  value  is  ascribed 
to  many  articles  collectively,  the  offence  must,  unless  the  indictment  is 
amended,  be  made  out  as  to  every  one  of  those  articles ';  for  the  grand 
jury  has  only  ascribed  that  value  to  those  articles  collectively.  (R.  v. 
Forsyth,  R.  S  R.  274.)  The  value  must  be  of  goods  stolen  at  the  same 
time  (1  Hale,  531 ;  2  ^ast,  P.  0.,  o.  16,  s.  136) ;  but,  where  a  servant  stole 
several  articles  at  different  times  to  the  amount  of  £5,  and  subsequently 
carried  them  out  of  the  house  all  together,  it  was  held  she  could  be  con- 
victed. (See  R.  V.  Jones,  i  G.  d  P.  217  ;  Russ.  on  Cr.,  6th  ed.,p.  86,  n.) 
So  also  with  respect  to  damaging  and  stealing  trees  (see  post,  tit. 
"Larceny"),  if  the  aggregate  value  of  several  trees  damaged  or  stolen 
at  one  time,  or  so  nearly  at  one  time  as  to  form  one  continuous  transac- 
tion, exceed  the  amount  required,  it  is  sufficient  (Reg.  v.  Shepherd,  Law 
Rep.  1  G.  G.  R.  118  ;  37  L.  J.,  M.  G.  45);  but  the  damage  done  to  the 
thing  itself  must  be  proved  to  be  of  the  value  required  ;  mere  con- 
sequential damage  cannot  be  taken  into  account.  (Reg.  v.  Whiteman, 
Dears.  G.  G.  353.) 

By  the  14  &  15  Vict.  c.  100,  s.  24,  no  indictment  shall  be  held  insuffi- 
cient "  for  want  of  the  statement  of  the  value  or  price  of  any  matter  or 
thing,  or  the  amount  of  damage,  injury,  or  spoil,  in  any  case  where  the 
value  or  price,  or  the  amoimt  of  damage,  injury,  or  spoil,  is  not  of  the 
essence  of  the  offence." 

11.  Statement  of  Technical  Wobds. 
There  are  some  technical  words  essential  to  the  definition  of  the  of-    Technical  words. 

VOL.  III.  B 


34 

8.  Particular 
Requisites 
arid  Parts. 


• '  Force  and 
arms." 


'*  Wickedly." 

"  Feloniously.' 
*'  Unlawfully." 


Intrfrtmwtt. 


§  vni. 


'Knowingly." 


12.  Conclusion  of 
indictment  at 
common  law. 

In  general. 


Against  tlie  sta- 
tute, etc. 


fence,  without  whicli  the  offence  cannot  be  properly  described  in  the  in- 
dictment; and,  if  these  are  omitted,  the  defendant  may  demur,  move  in 
arrest  of  judgment,  or  bring  a  writ  of  error.  Thus,  in  an  indictment  for 
murder,  the  word  "  murdered"  (Dy.  261  a),  and  in  an  indictment  for  rape, 
the  word  "  ravished  "  {Staund,  96  a),  are  absolutely  necessary.  See  also 
other  instances,  1  Chit.  0.  L.  242  ;  and  the  titles  "  Homicide,"  "  Rape," 
"  Burglary,"  "  Riot,"  "  Forcible  Entry,"  "  Larceny,"  "  Piracy,"  "  Trea- 
son," etc.,  in  this  work. 

The  words  "  with  force  and  aims,"  etc.,  though  formerly  usual  in  in- 
dictments for  offences  against  the  person,  were  not,  it  seeems,  absolutely 
essential.  (See  the  37  Hen.  8,  c.  8 ;  1  Chit.  0.  L.  240-1 ;  and  see  now 
the  7  Geo.  4,  c.  64,  s.  20,  and  the  14  &  15  Vict.  c.  100,  s.  24.) 

The  words  "  wickedly,  maliciously,  of  his  own  wicked  and  corrupt  mind, 
being  a  person  of  evil  disposition,"  etc.,  are,  in  general,  mere  matter  of 
aggravation,  and  not  material.  {B.  v.  Phillips,  6  Bast,  472.)  But,  where 
an  act  must  be  done  with  a  particular  intent,  in  order  to  render  it 
criminal,  an  evil  intention  must  be  averred  upon  the  record  (ante,  p.  14)  ; 
and,  in  such  case,  the  intent  must  be  proved  as  laid,  or  the  variance  will 
be  fatal.  (Ante,  p.  15.)  Every  uidictment  for  felony,  whether  at  common 
law  or  by  statute,  must  allege  the  act  to  be  done  "feloniously."  (Reg.  v. 
Gray,  L.  S  G.  365.) 

The  word  "  unlawfully,"  which  is  frequently  used  in  the  description 
of  the  offence,  is  unnecessary  wherever  the  crime  existed  at  common 
law,  and  is  manifestly  illegal.  (2  Hawk.  c.  25,  s.  96 ;  Boo.  Abr.  Indict- 
ment (G  1.)  But,  if  a  statute,  in  describing  an  offence  which  it  cre- 
ates, uses  that  word,  the  indictment  founded  on  the  statute  will  be  bad  if 
that  word  be  omitted  (2  Hawk.  c.  25,  s.  96 ;  Bao.  Abr.  Indictment  (G 
1)  ;  Oro.  O.  0.  43  ;  ante,  p.  29)  ;  and  it  is  in  general  best  to  insert  it,  es- 
pecially as  it  precludes  all  legal  cause  of  excuse  for  the  crime.  (R.  v. 
Burnet,  4.  M.  d  8.  274.) 

The  words  "knowingly,"  or  "well  knowing,"  wiU  supply  the  place  of 
a  positive  averment  that  the  defendant  knew  the  facts  subsequently 
stated.  (R.  v.  Lawley,  2  Stra.  904 ;  Oom.  Dig.  Indictment,  (G  6) ;  R. 
V.  Rushworth,  R.  d  R.  317 ;  1  Stark,  390,  S.  O.)  A  scienter  is  ab- 
solutely necessary,  to  constitute  guilt,  in  indictments  for  uttering  forged 
tokens,  or  other  attempts  to  defraud,  or  for  receiving  stolen  goods,  and 
offences  of  a  similar  description ;  and  in  such  cases  it  must  be  positively 
alleged.  (Id.)  If  notice  or  knowledge  be  unnecessarily  stated,  the 
allegation  may  be  rejected  as  surplusage.  (Williamson  v.  Allison,  2 
East,  452.) 

12.  Conclusion  of  Indictment  at  Common  Law. 

In  general,  in  the  conclusion  bf  the  indictment,  or  of  each  coimt,  there 
were  several  sentences  in  common  use,  which  do  not  seem  to  be  at  aU 
material.  Of  this  description  aj:e  "  to  the  great  damage  of  the  party  " 
particularly  injured  by  the  offence,  "  to  the  evil  example  of  all  others," 
and  "  to  the  great  displeasure  of  Almighty  Ood."  And,  though  it  is 
usual  to  conclude  an  indictment  for  treason  "  contrary  to  defendant's 
allegiance,"  yet  it  will  suffice  if  that  allegation  be  in  the  body  of  the 
indictment.  But  the  words,  "  to  the  common  nuisance  of  all  the  liege 
subjects  of  our  lady  the  Qu^en,"  seem,  according  to  the  better  opinion, 
to  be  necessary  to  all  indictments  for  common  nuisances,  and  against 
scolds  and  barretors.  The  words,  "in  contempt  of  our  said  lady  tlie 
Queen  and  her  laws,"  are  frequently  used  in  indictments  in  superior 
Courts,  in  informations  of  obtrusion,  and  in  actions  upon  statutes ;  but 
they  seem  unnecessary.  (See  1  Chit.  O.  L.  245,  and  the  authorities  there 
cited.) 

Against  the  Statute,  etc.] — If  an  indictment  conclude  "contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,"  when  the 
crime  is  indictable  at  common  law,  the  conclusion  may  be  rejected,  and 


10.  Mode  of 

Engrossing, 

etc. 

Against  the 
peace,  etc. 
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the  proceedings  supported.    {R.  v.  Home,  Gowp.  683  ;  R.  v.  Mathews, 
5  T.  R.  Leach,  585  ;  R.  v.  Urhjn,  2  Saund.  308,  etc.) 

Against  the  Peace  of  our  lady  the  Queen,  etc.] — These  words  were 
formerly  essential  (2  Hale,  188) ;  but  now,  by  the  14  &  15  Vict.  c.  100,  s.  24, 
the  omission  of  the  words  "  agaiast  the  peace,"  etc.,  constitutes  no  ob- 
jection to  an  indictment,  nor  does  the  "  want  of  a  proper  or  formal 
conclusion." 

13.  Conclusion  or  Indictment  foe  an  Offence  against  a  Statute. 

An  indictment  for  an  oifence  created  by  statute  concludes  thus  : —  i^-.  exclusion 
"Against  the  form  of  the  statute  in  suoh  case  made  and  provided,  and  foVanoSe 
against  the  peace  of  our  lady  the  Queen,  her  croion  and  dignity." 

By  the  14  &  15  Vict.  c.  100,  s.  24,  no  indictment  shall  be  held  insuffi- 
cient for  the  insertion  of  the  words  "  Against  the  form  of  the  statute  " 
instead  of  "  Against  the  form  of  the  statutes,"  or  viae  versd,  nor  for  the 
want  of  a  proper  or  formal  conclusion. 


against  a  sta- 
tute. 


IX.  ^eftct»  in  Stttrtrtittcnts,  i^oto  taftew  ^aiiantap  of,  or 

We  have  already,  in  pointing  out  the  general  requisites  and  particular  Defects  in,  how 
parts  of  indictments,  shown  how  omissions  or  defects  therein  may  be  *'^"'*^^'  «"^- 
taken  advantage  of ;  and  under  this  head  aU  that  remains  to  be  con- 
sidered is  the  14  &  15  Vict.  c.  100,  which,  after  enacting_by  sect.  24 
that  no  indictment  shaU  be  held  insufficient  on  account*  of  certain 
defects  in  that  section  mentioned,  goes  on  to  enact  further  by  sect. 
25,  that  every  objection  to  any  indictment  for  any  fonnal  defect 
apparent  on  the  face  thereof  shall  be  taken  by  demurrer  or  motion 
to  quash  the  indictment,  before  the  jury  shaU  be  sworn,  and  not 
afterwards ;  and  the  section  then  gives  power  to  the  court  to  amend. 


X.  i^oUe  of  fEngrossmg,  ttt,,  Names  of  WLitnmse». 

By  the  4  Geo.  2,  c.  26,  and  the  6  Geo.  2,  c.  14,  aU  indictments,  in-   Mode  of  en- 
formations,  inquisitions,  and  presentments  shall  be  in  English,  and  be   m'iist 'bf  in  "^' ' 
written  in  a  common  legible  hand,  and  not  court  hand,  on  pain  of  ^50   English,  etc. 
to  binn  that  shall  sue  in  three  months.     They  should  be  engrossed  on 
plain  parchment  without  a  stamp.     No  part  of  the  indictment  must 
contain  any  abbreviation,  or  express  any  number  or  date  by  figures ;  but 
these,  as  weU  as  every  other  term  used,  must  be  expressed  in  words  at 
length.    (2  Hale,  170.)     The  only  exception  is  in  cases  of  libel,  and 
sending  threatening  letters,  where  a  fac  simile  of  the  written  instrument 
must  be  set  out.  (R.  v.  Mason,  1  East,  180  ;  ante,  p.  31.) 

■  In  most  cases,  upon  fumisliing  the  clerk  of  the  arraigns  or  clerk  of  ''^ho  to  draw . 
the  indictments  at  the  assizes,  or  the  clerk  of  the  peace  at  sessions, 
with  instructions  as  to  the  offence,  he  will  draw  the  indictment ;    in 
difficult  cases,  however,  it  is  best  to  get  it  drawn  by  counsel  or  special 
pleader. 

The  names  of  the  witnesses  who  are  to  support  the  bill  of  indictment  Names,  etc.,  of 
before  the  grand  jury  should  be  endorsed  on  the  back  of  the  biU.  The  ^"°«^^=*- 
witnesses  should  afterwards  go  before  the.  grand  jury  when  required-.- 
See  the  19  &  20  Vict.  c.  54,  ss.  1,  2,  3,  by  which  the  witnesses  are  to  be 
sworn  by  the  foreman  before  the  grand  jury ;  but  it  seems  that  an  -im- 
proper mode  of  administering  the  oath  will  not  vitiate  the  indictment. 
[R.  V.  Russel,  1  O.  (£'  M.  2470  - 

There  is  no  objection  to  the  examination 'of  -witnesses  at  the  trial  who 

d2 


36  IhtKtcttnfnt.  §  XI. 

11.  Finding     were  not  sent  before  the  grand  jiuy;  but  in  cases  of  felony,  where  the 

of  Grand      prosecutor  does  not  thinlc  proper  to  examine  any  witness  wliose  name 

Jury.  appears  on  the  back  of  the  bill,  the  Court  will  usually,  at  the  desire  of 

the  prisoner,  require  such  witness  to  be  placed  in  the  box  as  the  witness 

of  the  Crown,  in  order  that  the  prisoner  may  have  the  benefit  of  ques- 
tioning him  by  way  of  cross-examination.  In  misdemeanours  this  prac- 
tice does  not  prevail.  But  this  is  not  of  course,  even  in  felony,  so  as  to 
entitle  the  prisoner  to  call  on  the  prosecutor's  counsel  to^do  so.  (R.  v. 
Vincent,  9  0.  S  P.  91.) 

If  counsel  for  the  prosecution  call  a  witness  whose  name  is  on  the 
back  of  the  indictment,  but  do  not  examine  him,  and  such  witness  be 
examined  by  the  prisoner's  counsel,  any  question  put  by  the  prosecu- 
tor's counsel  after  this  must  be  considered  as  a  re-examination,  and, 
therefore,  the  prosecutor's  counsel  oaimot  ask  anything  that  does  not 
arise  out  of  the  previous  examination  by  the  prisoner's  counsel.  (B.  v. 
Beezley,  4:0.  S  P.  220.) 


XI.  ^resmtment  to,  anir  jWnamg  of  Bfll  before,  ffiranD 

JTurg. 

The  indictment  being  ready,  properly  engrossed,  the  proper  officer 
win  prefer  it  before  the  grand  jury  (a).  Two  indictments  for  the  same 
offence,  one  for  the  felony  under  a  statute,  and  the  other  for  the  mis- 
demeanour at  common  law,  ought  not  to  be  preferred  or  found  at  the 
same  time.  (R.  v.  Doram,  1  Leach,  538 ;  R.  v.  Smith,  S  0.  S  P.  413.) 
But  the  Court  of  Queen's  Bench  will  not  quash  them  in  such  a  case. 
{Reg.  V.  StooHey,  3  Q.  B.  238;  %  O.  £  B.  728.)  When  the  biU  is  pre- 
ferred, the  mtnesses  for  the  charge  are  called  in  and  examined  by  the 
grand  jury,  or,  by  the  grand  jury's  consent,  by  the  prosecutor  or  his 
solicitor.  It  seems  the  defendant  has  no  right  to  have  a  ooimsel  or 
attorney,  or  any  person  skilled  in  the  law,  present  as  an  advocate  on 
his  behalf,  it  being  a  preliminary  investigation  only,  and  not  conclusive 
on  him.  [Oox  v.  Coleridge,  \  B.  d  C.  37,  51 ;  %  D.  S  R.  86,  -S.  O.  And 
see  R.  V.  Borron,  Z  B.  S  Aid.  432 ;  1  Chit.  R.  217  ;  Bauhney  v.  Cooper, 
10  B.  S  G.  237  ;  Collier  v.  Hides,' 2  B.  <&  Add.  663.)  Any  person  who 
may  be  present  .on  the  occasion  is  bound  not  to  disclose  what  may  tran- 
spire. .  (Trials  per  Pais,  387 ;  2  Hawh.  c.  46,  s.  93.)  And  the  jurors 
themselves  are,  by  the  terms  of  their  oath,  laid  imder  the  same  obliga- 
tion ;  and,  if  they  transgress  it,  they  are  finable.  (2  Hale,  161.)  The 
grand  jury  should  require  the  same  evidence,  written  and  parol,  as  may 
be  necessary  to  support  the  indictment  at  the  trial.  They  are  not, 
however,  usually  very  strict  as  to  documentary  evidence ;  they  often 
admit  copies  where  the  originals  alone  are  evidence ;  and  sometimes 
even  evidence  by  parol  of  a  matter  wliich  should  be  proved  by  written 
evidence.  But,  as  they  may  insist  on  the  same  strictness  of  proof  as 
must  be  observed  at  the  trial,  it  may  be  prudent  in  all  cases  to  be  provided, 
at  the  time  the  biU  is  preferred,  with  the  same  evidence  which  is  in- 
tended afterwards  to  support  the  indictment.  (Arch.  C.  L.,  lUh  ed.  66.) 
As  to  the  degree  and  natirre  of  proof  required  in  general,  and  the  com- 
petency of  witnesses,  see  tit.  "Evidence,".  Vol.  II. 

An  indictment  may  be  found  upon  the  oath  of  one  witness  only,  un- 
less it  be  for  high  treason,  which  requires  two  witnesses,  and  unless,  in 
any  instance,  it  be  otherwise  specially  directed  by  Act  of  Parliament.  (2 
Hawk.  c.  25,  s.  129.)     See  tit.  "  Evidence,"  Vol.  II. 

If  the  grand  jury  find  the  biU  upon  incompetent  or  improper  evi- 
dence, yet,  if  the  prisoner  be  afterwards  tried  on  legal  and  sufficient 
testimony,  it  seems  that  the  conviction  cannot  be  shaken.  (2  Hawk.  c. 


■(«)  As  to  the  Grand  Jury,  and  Jurors  in  General,  &eepost,  tit.  "Jtirors 
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25,  s.  145  ;  1  Leach,  156.)  The  witnesses  should  be  examined  on  oath. 
(2  Hawk.  c.  25,  s.  138 ;  R.  v.  Dickinson,  R.  S  R.  401.)  An.d  see  the 
19  &  20  Vict.  c.  54.  Lord  Hale  (2  Hale,  157)  says,  that  the  grand  jmy, 
at  the  assizes  or  sessions,  ought  only  to  hear  the  evidence  for  the  Queen, 
and,  in  case  there  be  probable  evidence,  they  ought  to  find  the  bill, 
because  it  is  but  an  accusation,  and  the  party  is  to  be  put  on  his  trial 
afterwards.  Which  doctrine  is  also  laid  down  by  C.  J.  Pemherton,  in 
the  case  of  the  Earl  of  Shaftesbury.  (8  Howell's  St.  Tr.  770.)  But  the 
learned  editdr  of  Hale's  History  observes  upon  this,  that  Sir  John 
Hawkins,  in  his  remarks  on  the  said  case,  unanswerably  shows  that  a 
grand  jury  ought  to  have  the  same  persuasion  of  the  truth  of  the  in- 
dictment as  a  petty  jury,  or  a  coroner's  inquest ;  for  they  are  sworn  to 
present  the  truth,  and  nothing  but  the  truth.  ( Vide  8  Howell's  St.  Tr. 
837.)  And  Lord  Coke  says  that,  seeing  indictments  are  the  foundation 
of  all,  and  they  are  commonly  found  in  the  absence  of  the  party  accused, 
it  is  necessary  there  should  he  substantial  proof  (3  Inst.  25.)  A  person 
in  Court  may,  it  seems,  on  a  criminal  prosecution,  be  compelled  to 
answer  a  question,  though  not  subpoenaed.  (R.  v.  Sadler,  4,  G.  dt  P. 
218.)  If  witnesses  vdll  not  come  forward  voluntarily  to  give  evidence 
before  the  grand  jiuy,  they  may  be  compelled  to  do  so  by  a  subpoena  or 
subpcsna  duces  tecum,  sued  out  either  at  the  Crown  Office  in  London,  or 
with  the  clerk  of  the  arraigns  in  the  country,  for  the  assizes;  or  at 
the  Crown  Office,  or  with  the  clerk  of  the  peace,  for  the  sessions ;  and 
each  of  them  should  be  served  with  a  copy,  or  subpcena  ticket,  as  it  is 
termed.  Or,  if  the  witness  be  in  prison,  he  may  be  brought  up  by 
habeas  corpus  ad  testificandum.  (See  1  Ohit.  G.  L.  820-1 ;  and  as  to 
the  consequences  of  disobedience  of  subpcena,  lb.,  and  tit.  "Evidence," 
Vol.  II.) 

After  the  evidence  has  been  gone  into,  if  a  majority  (at  least  twelve) 
of  the  grand  jury  consider  the  charge  sufficiently  proved,  the  clerk  of 
the  grand  jury  will  indorse  on  the  indictment  "a  true  bUl;"  but,  if 
they  consider  otherwise,  he  will  endorse  on  it  "no  true  bill,"  or,  "not 
found."  It  seems  to  be  generally  agreed,  that  the  grand  jmy  may  not 
find  part  of  an  indictment  to  be  true,  and  part  false ;  but  must  either 
find  a  true  biU,  or  ignoramus  for  the  whole ;  and,  if  they  take  upon  them 
to  find  it  specially,  or  conditionally,  or  to  be  true  for  part  only,  and  not 
for  the  rest,  the  whole  is  void,  and  the  party  cannot  be  tried  upon  it,  but 
ought  to  be  indicted  anew.  (2  Hawk.  c.  25,  s.  2.)  But,  where  there  are 
two  counts  in  the  indictment,  as  one  for  a  riot,  and  another  for  an  assault, 
it  may  be  considered  as  two  distinct  indictments ;  fand  the  jury  may 
affirm  the  bill  as  to  one  of  the  counts,  and  reject  it  as  to  the  other. 
(R.  V.  Fieldhouse,  1  Gowp.  325.)  And,  where  a  bill  is  presented  for  mur- 
der, the  grand  jury  may  find  a  true  biU  for  manslaughter  only.  (Per 
Garrow,  B.,  at  Staff.  Sum.  Ass.  1822;  R.  v.  Oavllcin,  MS.,  8  Bum's  J., 
Mth  edit.  And  see  further,  1  Ghit.  O.  L.  322.)  After  the  biU  has  been 
found,  the  foreman  of  the  grand  jury,  accompanied  by  the  other  grand 
jurors,  carries  the  indictment  into  Court,  and  delivers  it  with  the  rest  of 
the  indictments  preferred  before  them  to  the  clerk  of  the  arraigns,  or 
clerk  of  the  peace,  who  thereupon  states  to  the  Court  the  substance  of 
each,  and  the  indorsement  upon  it.  In  all  cases,  to  give  the  grand  jury 
jurisdiction,  and  render  their  proceedings  valid,  they  must  be  all  duly 
qualified  and  sworn,  etc.  (See,  as  to  this,^ost,  tit.  "Jurors  (Grand).") 

If  the  bill  be  not  found,  or,  if  the  indictment  be^defective,  a  new  and 
more  regular  one  may  be  framed,  and  sent  to  the  same  or  another  grand 
jury  for  their  finding.  (4  Bla.  Gom.  805 ;  Bac.  Ab.  Indictment  (D  2).) 
And  thus,  after  the  finding  of  a  bill  for  murder,  when  the  facts  amount 
to  petit  treason,  the  Crown  may  procure  the  indictment  to  be  quashed, 
and  prefer  another  for  the  petit  treason.  (Fost.  104,  106.)  The  mere  in- 
sufficiency, therefore,  of  the  finding  affords  no  future  indemnity  to  the 
pariy  indicted.  (1  Chit.  C.  Z.  825.)    Although  the  grand  jury  have  been 
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12.  Quashing   formally  discharged,  yet,  if  they  have  not  left  the  precincts  of  the  Coiu-t, 
an  Indict-     nor  separated,  they  may  he  recalled  and  charged  with  other  hills.  (Reg. 
ment.         v.  Holloway,  9  G.  d  P.  43.) 


When  indictment 
may  be  quashed. 


On  application  of 
prosecutor. 


On  application  of 
defendant. 


XII.  ^ttasl&fng  an  Ittatctmcttt 

When  tlie  indictment  or  the  caption  is  defective,  the  Court  have  a 
discretionary  power  to  quash  it  immediately,  or  to  ohlige  the  defendant 
to  plead  or  demur,  which  rests  entirely  with  the  Court.  (B.  v.  Wheaily, 
2  Burr.  1127 ;  2  Hawh.  c.  25,  s.  146 ;  4  Burr.  2539.)  They  exercised 
this  power  in  a  case  where  an  indictment  for  forgery  was  found  at  the 
quarter  sessions.  {R.  v.  Rigly,  8  G.  d  P.  770.)  The  defect  must  he 
plainly  ohvious  on  the  face  of  the  indictment  to  induce  the  Court  to  in- 
terfere. They  will  not  do  so  where  there  is  a  particle  of  douht.  (See  B. 
V.  Burnby,  13  L.  J.,  M.  O.  29.) 

"When  the  appUcation  is  made  hy  the  prosecutor,  the  Court  will  not 
quash  the  indictment  as  a  matter  of  course,  unless  it  appear  to  he  clearly 
insufficient  (B.  v.  Stratton,  JDougl.  240) ;  nor  even  then,  after  the  defen- 
dant has  pleaded,  unless  another  good  indictment  has  heen  found  against 
him  {B.  V.  Wynn,  2  Bast,  226 ;  1  Leach,  11 ;  Ooddard  v..  Smith,  6  Mod. 
262) ;  nor,  where  he  has  heen  put  to  extra  expense,  unless  the  costs  are 
iirst  paid  him.  {B.  v.  Webb,  3  Burr.  1469 ;  B.  v.  Moore,  2  Stra.  946 ; 
2  Kely.  103,  S.  O. ;  Beg.  v.  Dunn,  1  0.<&  K.  730.)  But,  where  the  in- 
dictment is  insufficient,  and  the  defendant  is  not  put  to  inconvenience, 
the  Court  will  quash  it  upon  the  motion  of  the  prosecutor,  without  the 
consent  of  the  defendant,  though  it  is  for  a  crime  in  which  they  never 
show  the  same  indulgence  upon  the  application  of  a  prisoner.  (2  Sess. 
Oas.  19 ;  B.  v.  Wynn,  2  Bast,  226,  227.)  After  judgment  in  demurrer 
an  indictment  cannot  he  quashed  at  the  instance  of  the  prosecutor.  (Beg. 
V.  Smith,  2  M.  d  Bob.  109.) 

When  the  application  is  made  on  the  part  of  the  defendant,  the  rules 
hy  which  the  Court  are  guided  are  more  strict,  and  their  objections  are 
more  numerous,  because,  if  the  indictment  he  quashed,  the  recognizances 
will  become  ineffectual  (2  Sess.  Oas.  1) ;  and  the  Courts  usually  refuse 
to  quash  on  the  application  of  the  defendant  when  the  indictn^nt  is  for 
a  serious  offence,  uidess  upon  the  clearest  and  plainest  gi'ound,  hut  ivill 
drive  the  party  to  a  demurrer  or  motion  in  arrest  of  judgment  or  writ 
of  error.  (GaU.  432,  554;  Nolan,  P.  L.  261 ;  1  Ghit.  O.  L.  300).  And, 
where  two  indictments  against  the  same  defendant,  the  one  for  misde- 
meanour, the  other  for  felony,  had  been  removed  into  the  Coiu-t  of 
.Queen's  Bench,  the  Court  refused  to  quash  them  upon  an  affidavit 
stating  that  they  both  related  to  the  same  transaction.  {Beg.  v.  Stockley, 
2  Gah  &  D.  728;  3  Q.  B.  238.) 

The  application  to  quash  an  indictment  is  made  to  the  Court  where  the 
biU  is  found,  except  in  cases  of  indictments  at  sessions,  or  in  other  in- 
ferior courts,  in  which  cases  the  apphcation  is  made  to  the  Court  of 
Queen's  Bench,  the  record  being  previously  removed  there  by  certiorari. 
But  it  is  now  settled  that  the  Court  of  Quarter  Sessions  has  authority  to 
quash  an  indictment  before  plea  pleaded.  (Reg.  v.  Wilson,  6  Q.  B.  620.) 
■The  application,  if  made  upon  the  part  of  the  defendant,  must  he  made 
betbre  plea  pleaded  {Fast.  231 ;  Holt,  684 ;  4  St.  Tr.  677 ;  see  the  14  &  15 
Vict.  c.  100,  s.  25) ;  and,  where  the  indictment  had  already,  upon  the 
apphcation  of  the  defendant,  been  removed  into  the  Court  of  Queen's 
Bench  by  certiorari,  the  Court  refused  to  entertain  a  motion  by  the  de- 
fendant to  quash  the  indictment,  after  a  forfeiture  of  his  recognizance  by 
not  having  carried  the  record  down  for  trial.  (Anon.,  1  Salk.  380.).  But, 
if  the  appUcation  be  made  upon  the  part  of  the  prosecution,  it  would 
seem  that  it  may  be  made  at  any  time  before  the  defendanthas  been 
actually  tried  upon  the  indictment.  (See  B.  v.  Webb,  a  Burr.  1468.) 


XIII.  XIY. 


KttUtctntwtt. 


S9 

14,  Chanting 
Oopy  of  In- 
dictment. 


Where  the  application  is  made  to  the  Court  of  Queen's  Bench,  there  is 
no  objection  to  its  being  moved  on  the  last  day  of  the  term.  [Anon.,  1 
Burr.  651.)  A  rule  to  quash  an  indictment  for  informality  at  the  in- 
stance of  the  prosecutor  is  absolute  in  the  first  instance,  although  the 
defendant  has  removed  it  by  certiorari  into  the  Queen's  Bench,  and 
has  not  yet  appeared  and  pleaded.  [Beg.  v.  Stowell,  1  Dowl.  N.  8. 
320.) 

After  the  indictment  against  the  defendant  has  been  quashed,  anew  Fresh  indictment, 
and  more  regular  one  may  be  preferred  against  him.  (2  Wooddes.  555 ; 
3  P.  Wms.  480,  499.)  He  can  gaiu,  therefore,  in  general,  very  little  ad- 
vantage, except  delay,  by  such  an  application,  and,  therefore,  usually 
reserves  his  objections  till  after  the  verdict,  when,  if  the  indictment  be 
found  to  be  insufficient,  the  Court  are  bound,  ex  debito  justitim,  to  arrest 
the  judgment.  (B.  v.  Wheatley,  2  Burr.  1127;  1  OUt.  G.  L.  303.)  A 
person  who  has  pleaded  to  an  indictment  which  was  invalid,  on  account 
of  its  having  been  found  upon  the  testimony  of  witnesses  not  duly  sworn 
to  give,  evidence,  may  be  required  to  plead  to  another  indictment  for  the 
same  offence,  without  the  first  indictment  being  quashed  by  the  Court. 
{Rex  V.  Ohamberlain,  e  O.  S  P.  97.) 

A  jury  sworn  on  an  indictment  clearly  bad  in  point  of  law  may,  it   Jury  may  be  dis- 
seems,  be  discharged  by  the  judge  from  giving  a  verdict.  (B.  v.  Beacon,   charged  from 
B.  S  M.  27.     See  i?.  v.  Souter,  2  Stark.  O.  N.  P.  423.)  fadSctment." 


XIII.  ^xtwxiimmt  of  EwDwitnent 

;  to  this,  see  tit.  "Amendment,"  Vol.  I. 


Amendment 


Granting  copy  of, 
in  general 


XIV.  ©ratttittff  Cojig  of  EnBicttttent. 

At  common  law,  the  defendant  is  not,  in  case  of  treason  or  felony,  en- 
titled to  a  copy  of  the  iudictment  (Sir  A.  Vane's  case,  1  Lev.  68 ;  2  Hale, 
236 ;  B.  V.  Holland,  4  T.  B.  692,  693 ;  2  Hawk.  c.  39,  s.  13 ;  sed  vide  B. 
v.  Brangan,  1  Leach,  27 ;  Browne  v.  Gumming,  10  B.  d  G.  70  {a)  ) ; 
though,  if  any  legal  exception  be  taken  to  its  form,  the  Court  will,  as  a 
favour,  allow  a  copy  to  be  taken  of  the  part  which  it  is  material  to  exa- 
mine. (2  Hawk.  0.  29,  s.  18.)  And  he  is,  in  all  cases,  allowed  to  have 
the  record  read  over  to  him  with  sufficient  distinctness,  or  even  twice  in 
English  (Id.) ;  as  is  the  case  at  the  present  day,  where  the  prisoner  de- 
sires to  plead  autrefois  acquit  to  an  indictment  for  felony.  (Be  Vander- 
oom,  2  Leach,  711 ;  2  East,  P.  G.  519.)  But  it  has  siuce  b^en  held  that, 
where  a  party  has  been  tried  at  a  court  of  quarter  sessions,  which  has 
previously  lapsed  for  want  of  due  adjournment,  he  has  a  right  to  have  a 
record  of  the  proceedings  made  up  by  the  clerk  of  the  peace,  although 
the  object  of  the  application  is  to  enable  him  to  support  a  plea  of  autre- 
fois  comiict.  {Bex.  v.  Middlesex  (Justices),  3  Nev.  d  M.  110;  5  B.  d  Ad. 
1113.)  And  this  case  appears  to  overrule  Vandercom's  case,  and  seems 
to .  establish  the  right  to  a  copy  of  the  indictment  for  the  purpose  of 
pleading  autrefois  acquit  or  convict ;  but,  where  a  copy  of  the  record  of 
acquittal  is  asked  for,  in  order  to  found  upon  it  an  action  for  mahoious 
prosecution,  it  is  stiE  open  to  a  doubt  whether  such  copy  would  be 
granted  as  matter  of  right.  (See  Buss,  on  Or.  Vol.  III.  p.  349,  n.  (a), 
ith  ed.,  by  Greaves.) 

In  cases  of  high  treason,  the  prisoner  is  now,  by  virtue  of  the  7  Anne,   in  treason, 
c.  21,  entitled  to  have  a  copy  of  the  indictment,  with  a  list  of  the  wit- 
nesses and'  jurorsi  dehvered  to  him  ten  days  before  the  trial,  in  the  pre- 
sence of  two  witnesses.      But  this  privilege,  by  the  6  Geo.  3,   c.   53, 
does  not  extend  to  offences  respecting- the  coin;  for  otherwise  it  would  b& 
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impossible  to  try  that  offence  during  the  same  assizes  in  which  it  was 
indicted,  as  ten  clear  days  between  the  finding  and  the  trial  of  the  in- 
dictment would  exceed  the  time  usually  allotted  for  a  session  of  oyer  and 
terminer. 

In  oifenoes  inferior  to  felony,  on  the  other  hand,  it  seems  that  the 
right  of  having  a  copy  of  the  indictment  has  at  all  times  been  admitted. 
(Lady  Fulwood's  ease,  Oro.  Oar.  483 ;  Morrison  v.  Kelly,  1  W.  Bl.  385 ; 
Evans  v.  Phillips,  Selw.  N.  P.  952 ;  see  Browne  v.  Oumming,  5  M.  S 
By.  118 ;  10  B.  S  Ores.  70,  8.  O.)  And  now,  by  the  60  Geo.  3  &  1 
Geo.  4,  c.  4,  s.  8,  in  prosecutions  for  misdemeanours,  instituted  by  the 
Attorney  or  Sohcitor-General,  in  any  cjf  the  Courts  therein  mentioned, 
the  Court  shall,  if  required,  make  order  that  a  copy  of  the  information 
or  indictment  shall  be  delivered,  after  appearance,  to  the  party  prose- 
cuted, or  his  clerk  in  Court,  or  attorney,  upon  application  made  for  the 
same,  free  from  all  expense  to  the  party  so  applying ;  provided  that  such 
party,  or  his  clerk  in  Court,  or  attorney,  shall  not  have  previously  re- 
ceived a  copy  thereof 

On  an  indictment  on  the  prosecution  of  a  private  individual  for  keep- 
ing a  common  gaming-house,  the  solicitor  of  the  Treasiuy  was  allowed 
to  have  a  new  record  of  Nisi  Prius  engrossed,  and  the  postea  and  verdict 
indorsed  from  the  judge's  notes,  on  an  affidavit  that  the  postea  could  not 
be  found,  and  that'  the  solicitor  of  the  Treasury  was  instructed  by  the 
Secretary  of  State  to  call  for  the  judgment  of  the  Coiu-t.  (B.  v.  Oldfield, 
Z  B.S  Adol.  659,  n.) 

The  prosecutor  of  an  indictment  for  misdemeanour  may  obtain  the 
usual  Crown  Office  certificate  of  his  bill  having  been  found,  for  the  pur- 
pose of  taking  out  a  judge's  warrant  against  the  defendant,  without  ob- 
taining an  office  copy  of  the  indictment.  {B.  v.  Bedfern,  2  Ad.  d  E.  387  ; 
4  Nev.  S  M.  198,  8.  O.) 

Where  an  indictment  for  a  conspiracy  had  been  found  against  a  de- 
fendant, the  Court  refused  to  grant  such  defendant  a  rule  to  show  cause 
why  the  prosecutor  and  his  attorney  should  not  furnish  him  with  a  hst 
of  the  names  and  addresses  of  the  witnesses  on  the  back  of  the  indict- 
ment, even  though  it  was  sworn  by  the  defendant  that  he  believed  such 
witnesses  were  procured  and  suborned  for  the  purpose  of  the  prosecution. 
(Beg.  V.  Gordon,  2  Bowl,  N.  8.,  417.) 


XV.  (^ttftv  prDWftJittgs  as  to  BnStrtnwtttis. 

As  to  the  process  to  compel  the  defendants  to  answer  it,  see  tit.  "Pro- 
cess," post,  eaiAiit.  "Warrant,"  Vol.  V. 

As  to  the  removal  of  indictments  into  other  courts  or  counties,  see  tit. 
" Oertiorari,"  Vol.  I. 

As  to  the  appearance  and  arraignment  of  defendant,  see  tit.  "Appear- 
ance," "Arraignment,"  Vol.  I. 

As  to  the  pleas  and  pleadings  relative  to  the  indictments :  for  pleas, 
etc.,  in  abatement,  see  tit.  "Abatement,"  Vol.  I.;  and  for  pleas,  etc.,  in 
bar,  see  tit.  "  Pleas,"  post ;  and  tit.  "Autrefois  Acquit,"  "Autrefois  At- 
taint," "Autrefois  Convict,"  Vol.  I. ;  and  tit.  "Pardon,"  post. 

As  to  demurrers,  see  tit.  "Bemurrer,"  Vol.  I. 

As  to  the  trial  and  preliminary  proceedings,  see  tit.  "Trial,"  Vol.  V. 

As  to  the  jury,  see^osi,  tit.  "Jurors." 

As  to  the  evidence,  see  tit.  "Evidence,"  Vol.  II. 

As  to  judgment  and  proceedings,  see  post,  tit.  "Judgment ;"  and  the^ 
different  titles  of  punishments. 

As  to  costs,  see  tit.  "Oosti".  Vol.  I. 
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See  the  form,  tit.  "Mvidence,"  Vol.  II.  d-)  Condition  of 

'  a  recognizance  to 


prefer  a  bill  of 
.  indictment. 

See  the  form,  tit.  '■^Evidence,     Vol.  II.  /g )  ^he  like  of  a. 

recognizance  to 

give  evidence. 
See  the  form,  tit.  "Mecognizance,"  Vol.  V.  (3.)  Condition  of 

a  recognizance  to 
answer  to  an  in- 

Emi.     [The  Venue.]^ — Th«  jurors  for  our  Imh/  the  Quern  upon  their  oath  '^""™«"'- 

present,  that  C.  D.,  on  the dm/  of ,  in  the year  of  the  reign  of  our  ^*-'  Coraraence- 

lady  the  now  Queen  Victoria,  [here  state  the  offence,  etc.]  dic"mcnt''at'"lie 

, assizes  or  general 

quarter  sessions. 

Central  Criminal   Court. — The  jurors,  etc.  [proceed  as  in  other  indictments,  (6.)  The  like  of  an 

but  add,  "  and  within  the  jwisdietion  of  the  said  Court,"  or,  if  another  Court  indictment  in  tlie 

be  alleged  in  the  indictment,  "  amd  within  the  jurisdiction  of  the  said  Central  q^^J^J  Criminal 

Criminal  Court."~\  °^ 

Venue.     [County  where  offence  is  tried.] — The  jurors  for  our  sovereign  lady    (6.)  Indictment 

the  Qtieen  upon  their  oath  present,  that  C.  D.,  on  the dot/  of ,  in  the   '"F  ™  offence 

t/ear  of  the  reign  of  our  lady  the  now  Queen  Victoria,  upon  the  high  seas,  in    J^ty  i'uri^df't''"'' 

amd  on  board  of  a  certain  ship  called  the  [Adventure  galley^  f whereof  the  said  CD. 
was  then  and  there  commamder) ,  then  amd  there  being,  feloniously,  wilfully,  amd  of 
his  malice  aforethought,  did,  etc.  [state  the  offence.] 


And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  P-)  Commence- 

said  C.  D.,  on  the  day  and  year  aforesaid  [here  state  the  offence.]  ment  of  a  second 

count. 

Against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  conclusion"o"a 


conclusion  of  an 

indictment,  or 

second  count,  at 


In  contempt  of  our  said  lady  the  Queen  and  her  laws,  to  the  evil  example  of  all  common  law. 

others,  contrary  to  the  duty  of  the  allegiance  of  the  said  C.  D.,  against  the  form  (9.)  Conclusion 

of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said  "'  indictment  or 

lady  the  Queen,  her  crown  and  dignity.  "o™'  '""^  "^'''''"■ 


Against  the  form  of  the  statute  [or,  "  statutes  "]  in  such  case  made  and  provided,    (10.)  Common 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and  dignity.  conclusion  of 

indictment,  or 
second  count,  on 
a  statute. 
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Extent  of  Act. 

Interpretation  of 
terms. 


28  &  29  Viot. 
126. 


23  &  24  Vict.  c. 
105. 


I.  3Ext«tt  anti  Bntw^rrtatum  of  ^tt 


,  which,  by 


Industrial  Schools  are  regulated  by  the  29  &  30  Vict.  c. 

1.  may  be  cited  as  "  The  Industrial  Schools  Act,  1866." 

2.  This  Act  shall  not  extend  to  Ireland. 

3.  [Acts  described  in  first  schedule  repealed.] 

4.  In  this  Act — 

The  term  "Justice"  applies  to  England  only,  and  means  a  justice  of 
the  peace  having  jurisdiction  in  the  place  where  the  matter  requir- 
ing the  cognizance  of  a  justice  arises : 

The  term  "  two  Justices  "  applies  to  England  only,  and  means  two  or 
more  justices  in  petty  sessions,  or  the  lord  mayor  or  an  alderman  of 
the  city  of  London,  or  a  poHce  or  stipendiary  magistrate,  or  other 
justice  having  by  law  authority  to  act  alone  for  any  purpose  with 
the  powers  of  two  justices : 

The  term  "Magistrate"  applies  to  Scotland  only,  and  includes  she- 
riff, sheriff  substitute,  justice  of  the  peace  of  a  county,  judge  in  a 
police  court,  and  provost  or  baiUie  of  a  city  or  burgh : 

The  term  "  Prison  Authority  '  with  respect  to  England  has  the  same 
meaning  as  in  "  The  Prisons  Act,  1865,"  and  with  respect  to  Scot- 
land means  the  administrators  of  a  prison  as  defined  by  "  The 
Prisons  (Scotland)  Administration  Act,  1860  :" 

The  term  "  Parish  "  includes  a  place  separately  maintaining  its  own 
poor. 


Description  of 
industrial 
schools  and 
managers. 


II.  InBustrtal  Sci&oolft. 

5.  A  school  in  which  industrial  training  is  provided,  and  in  wliich 
children  are  lodged,  clothed,  and  fed,  as  well  as  taught,  shall  exclusively 
be  deemed  an  industrial  school  vrithin  the  meaning  of  this  Act. 

The  persons  for  the  time  being  having  the  management  or  control  of 
such  a  school  shall  be  deemed  the  managers  thereof  for  the  purposes  of 
this  Act. 


Inspector  of  in- 
dustrial schools 
and  assistant. 


in.  Ensj)«rtor. 

6.  Such  one  of  her  Majesty's  inspectors  of  prisons  as  one  of  her 
Majesty's  principal  Secretaries  of  State  (in  this  Act  referred  to  as  the 
Secretary  of  State)  from  time  to  time  thinks  fit  to  appoint  to  be  the  in- 
spector of  reformatory  schools  shall  be  also  the  inspector  of  industrial 
schools. 

The  Secretary  of  State  may  from  time  to  time  appoint  a  fit  person  to 
assist  the  inspector ;  and  every  person  so  appointed  shall  have  such  of 
the  powers  and  duties  of  the  inspector  of  industrial  schools  as  the  Se- 
cretaiy  of  State  from  time  to  time  prescribes,  but  shall  act  under  the 
direction  of  the  inspector. 


IV.  (StevtiUtn  MOmttM  Sdiools. 

7.  The  Secretary  of  State  may,  on  the  application  of  the  managers  of 
an  industrial  school,  direct  the  inspector  of  "industrial  schools  to  exa- 
mine into  the  condition  of  the  school,  and  its  fitness  for  the  reception  of 
oluldren  to  be  sent  there  under  this  Act,  and  to  report  to  him  thereon, 
and  the  inspector  shall  examine  and  report  accordingly. 

If  satisfied  with  the  report  of  the  inspector,  the  Secretary  of  State 
may,  by.  writing  under  his  hand,  certify  that  the  school  is  fit  for  the  re- 
ception of  children  to  be  sent  there  under  this  Act,  and  thereupon  the 
school  shall  be  deemed  a  certified  industrial  schooL 

8.  A  school  shall  not  be  at  the  same  time  a  certified  industrial  school 
under  this  Act  and  a  certified  reformatory  school  under  any  other  Act. 

9.  A  notice  of  the  grant  of  each  certificate  shall,  within  one  month  be 
inserted,  by  order  of  the  Secretary  of  State,  in  the  London  or  in  the 
Edinburgh  Gazette,  according  as  the  school  to  which  it  refers  is  in 
England  or  in  Scotland. 

A  copy  of  the  Gazette  containing  the  notice  shall  be  conclusive  evi- 
dence of  the  grant,  which  may  also  be  proved  by  the  certificate  itself, 
or  by  an  instrument  purporting  to  be  a  copy  of  the  certiflpate,  and  to  be 
attested  as  such  by  the  inspector  of  industrial  schools. 

10.  Every  certified  industrial  school  shall  from  time  to  time,  and  at 
least  once  in  each  year,  be  inspected  by  the  inspector  of  industrial 
schools,  or  by  a  person  appointed  to  assist  him  as  aforesaid. 

11.  No  substantial  addition  or  alteration  shall  be  made  to  or  in  the 
buildings  of  any  certified  industrial  school  without  the  approval  in  wri- 
ting of  the  Secretary  of  State.  ^ 

12.  In  England  a  prison  authority  may  from  time  to  time  contribute 
such  sums  of  money,  and  on  such  conditions  as  they  think  fit,  towards 
the  alteration,  enlargement,  or  rebuilding  of  a  certified  industrial  school, 
— or  towards  the  support  of  the  inmates  of  such  a  school, — or  towards 
the  management  of  such  a  school,^<ir  towards  the  establishment  or 
building  of  a  school  intended  to  be  a  certified  industrial  school, — or 
towards  the  piu'chase  of  land  req^uired  either  for  the  use  of  an  existing 
certified  industrial  school,  or  for  the  site  of  a  school  intended  to  be  a 
certified  industrial  school ;  provided, — 

First,  that  not  less  than  two  months'  pre-?ious  notice  of  the  intention 
of  the  prison  authority  to  take  into  consideration  the  making  of 
such  contribution,  at  a  time  and  place  to  be  mentioned  in  such  notice, 
be  given  by  advertisement  in  some  one  or  more  public  newspaper  or 
newspapers  circulated  within  the  district  of  the  county  or  borough, 
and  also  in  the  manner  in  which  notices  relating  to  business  to  be 
■5*"    transacted  by  the  prison  authority  are  usually  given  : 

Secondly,  that,  where  the  prison  authority  is  the  council  of  a  borough, 
the  order  for  the  contribution  be  made  at  a  special  meeting  of  the 
coimcil : 
Thirdly,  that,  where  the  contaibution  is  for  alteration,  enlargement,  re- 
building, establishment,  or  building  of  a  school  or  intended  school, 
or  for  purchase  of  land,  the  approval  of  the  Secretary  of  State  be 
previously  given  for  that  alteration,  enlargement^  rebuilding,  es- 
tablishment, building,  or  purchase. 
In  Scotland  a  county  board  may  contribute  to  any  certified  industrial 
school  with  the  consent  and  in  the  manner  provided  by  "  The  Prisons 
(Scotiand)  Administration  Act,  1860,"  respecting  contributions  to  refor- 
matories. 

18.  In  order  to  obtain  the  approval  of  the  Secretary  of  S.tate  as  afore- 
said where  required,  the  managers  of  the  school,  or  promoters^Fthe  in- 
tended school,  shall  forward  to  the  Secretary  of  State  particulars  of  the 
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4.  Certified 
Industrial 
Schools. 

Mqde  of  certify- 
ing Indus  ti'iaL 
school. 


School  not  to  be 
certified  as  in- 
dustrial and  re- 
formatory. 
Notices  of  certi- 
ficate to  be 
gazetted. 


Copy  of  Gazette 
to  be  evidence. 


Inspection  of 
schooL 


Alterations,  etc., 
of  buildings  to 
be  approved. 


Contribution  by 
counties  and 
boroughs  to 
establishment 
and  enlargement 
of  schools. 


Mode  of  obtain^ 
ing  approval  of 
Secretary  of 
State. 


44 


Intiustrial  Scljools. 


§  V. 


5.  Classes  of  proposed  establishment  or  purchase,  and  a  plan  of  the  proposed  altera- 
CUldren  to  tion,  enlargement,  rebuilding  or  bnildiag,  drawn  on  such  scale,  and  ac- 
he  detained.      companied  by  such  particulars  and  estimate  of  cost,  as  the  Secretary  of 

State  thinks  fit  to  require;  and  the  Secretary  of  State  may  approve  of 

the  particulars  and  plan  submitted  to  liim,  with  or  without  modification, 
or  may  disapprove  of  the  same,  and  his  approval  or  disapproval  shall  be 
certified  by  writing  imder  his  hand. 


As  to  children 
under  fourteen 
years  of  age 
found  begging, 
etc. 


As  to  children 
under  twelve 
years  of  age 
charged  with 
offences. 


As  to  refractory 
children  under 
fourteen  years  of 
age  in  charge  of 
parents,  etc. 


As  to  refractory 
children  under 
fourteen  years  of 
age  in  work- 
houses, pauper 
schools,  etc. 


V.  eiasses  of  ©l^tlDrett  to  ht  BrtatneB  in  d^ntiUfa 
EttJJttstrtal  Schools. 

14.  Any  person  may  bring  before  two  justices  or  a  magistrate  any 
child  apparently  under  the  age  of  fourteen  years  that  comes  within  any 
of  the  foUowing  descriptions,  namely, — 

That  is  found  begging  or  receiving  alms  (whether  actually  or  under 

the  pretext  of  selling  or  offering  for  sale  anything),  or  being  in  any 

street  or  public  place  for  the  purpose  of  so  begging  or  receiving 

alms; 

That  is  found  wandering  and  not  having  any  home  or  settled  place  of 

abode,  or  proper  guardianship,  or  visible  means  of  subsistence ; 
That  is  found  destitute,  either  being  an  orphan  or  having  a  surviving 

parent  who  is  undergoing  penal  servitude  or  imprisonment ; 
That  frequents  the  company  of  reputed  thieves. 

The  justices  or  magistrate  before  whom  a  child  is  brought,  as  coming 
within  one  of  those  descriptions,  if  satisfied  on  inquiry  of  that  fact,  and 
that  it  is  expedient  to  deal  with  Mm  under  this  Act,  may  order  him  to 
be  sent  to  a  certified  industrial  school. 

15.  Where  a  child,  apparently  under  the  age  of  twelve  years,  is 
charged  before  two  justices  or  a  magistrate  with  an  offence  punishable 
by  imprisonment  or  a  less  punishment,  but  has  not  been  in  England 
convicted  of  felony,  or  in  Scotland  of  theft,  and  the  child  ought,  in  the 
opinion  of  the  justices  or  magistrate  (regard  being  had  to  his  age  and 
to  the  circumstances  of  the  case),  to  be  dealt  with  under  this  Act,  tlie 
justices  or  magistrate  may  order  him  to  be  sent  to  a  certified  industrial 
school. 

16.  AVhere  the  parent  or  step-parent  or  guardian  of  a  child,  apparently 
under  the  age  of  fourteen  years,  represents  to  two  justices  or  a  magis- 
trate that  he  is  unable  to  control  the  child,  and  that  he  desires  that  the 
child  be  sent  to  an  industrial  school  under  this  Act,  the  justices  or 
magistrate,  if  satisfied  on  inquiry  that  it  is  expedient  to  deal  with  the 
child  imder  this  Act,  may  order  him  to  be  sent  to  a  certified  industrial 
school. 

17.  Where  the  guardians  of  the  poor  of  a  union  or  of  a  parish  wherein 
relief  is  administered  by  a  board  of  guardians,  or  the  board  of  manage- 
ment of  a  district  pauper  school,  or  the  parochial  board  of  a  parish  or 
combination,  represent  to  two  justices  or  a  magistrate  that  any  child, 
apparently  under  the  age  of  fourteen  years,  maintained  in  a  workhouse 
or  pauper  school  of  a  union  or  parish,  or  in  a  district  pauper  school,  or 
in  the  poorshouse  of  a  parish  or  combination,  is  refractory,  oris  the  child 
of  parents  either  of  whom  has  been  convicted  of  a  crime  or  offence 
punishable  with  penal  servitude  or  imprisonment,  and  that  it  is  desirable 
that  he  be  sent  to  an  industrial  school  under  this  Act,  the  justices  or 
magistrate  may,  if  satisfied  that  it  is  expedient  to  deal  with  the  cluld 
under  this  Act,  order  him  to  be  sent  to  a  certified  industrial  school. 


§  VI. 


IitBustrtal  Schools. 
VI.  ©rBer  of  Bettntion, 
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6.  Order  of 


18.  The  order  of  justices  or  a  magistrate  sending  a  child  to  a  school 
(in  this  Act  referred  to  as  the  order  of  detention  in  a  school)  shall  he  in 
writing,  signed  by  the  justices  or  magistrate,  and  shall  specify  the  name 
of  the  school. 

The  school  shall  be  some  certified  industrial  school  (whether  situate 
within  the  jurisdiction  of  the  justices  or  magistrate  making  the  order  or 
not),  the  managers  of  which  are  willing  to  receive  the  child ;  and  the 
reception  of  the  child  by  the  managers  of  the  school  shall  be  deemed  to 
be  an  undertaking  by  them  to  teach,  train,  clothe,  lodge,  and  feed  him 
during  the  whole  period  for  which  he  is  liable  to  be  detained  in  the 
school,  or  until  the  withdrawal  or  resignation  of  the  certificate  of  the 
school  takes  effect,  or  until  the  contribution  out  of  money  provided  by 
Parliament  towards  the  custody  and  maintenance  of  the  children  detained 
in  the  school  is  discontinued,  whichever  shall  first  happen. 

The  school  named  in  the  order  shall  be  presumed  to  be  a  certified 
industrial  school  until  the  contrary  is  shown. 

In  determining  on  the  school  the  justices  or  magistrate  shall  endeavour 
to  ascertain  the  religious  persuasion  to  which  the  child  belongs,  and 
shall,  if  possible,  select  a  school  conducted  in  accordance  with  such 
rehgious  persuasion,  and  the  order  shall  specify  such  religious  persua- 
sion. 

The  order  shall  .specify  the  time  for  which  the  child  is  to  be  detained 
in  the  school,  being  such  time  as  to  the  justices  or  magistrate  seems 
proper  for  the  teaching  and  training  of  the  child,  but  not  in  any  case 
extending  beyond  the  time  when  the  child  will  attain  the  age  of  sixteen 
years. 

19.  Two  justices  or  a  magistrate,  while  inquiry  is  being  made  respect- 
ing a  child  or  respecting  a  school  to  which  he  may  be  sent,  may,  by 
order  signed  by  them  or  him,  order  the  child  to  be  taken  to  the  work- 
house or  poorshouse  of  the  union,  parish,  or  combination  in  which  he  is 
found  or  resident,  or  where  (in  Scotland)  there  is  no  such  poorshouse,  or 
the  poorshouse  is  at  an  inconvenient  distance,  to  such  other  place,  not 
being  a  prison,  as  the  magistrate  thinks  fit,  the  occupier  whereof  is 
willing  to  receive  him,  and  to  be  detained  therein,  at  the  cost  of  the 
union,  parish,  or  combination,  for  any  time  not  exceeding  seven  days,  or 
until  an  order  is  sooner  made  for  his  discharge,  or  for  his  being  sent  to 
a  certified  industrial  school ;  and  the  guardians  of  the  poor  for  the  union 
or  parish,  or  the  keeper  of  the  poorshouse,  or  other  person  to  whom  the 
order  is  addressed,  are  and  is  hereby  empowered  and  required  to  detain 
him  accordingly. 

20.  If  the  parent,  step-parent,  or  guardian,  or,  if  there  be  no  parent, 
step-parent,  or  guardian,  then  the  god-parent  or  nearest  adult  relative, 
of  a  child  sent  or  about  to  be  sent  to  a  certified  industrial  school  wloich 
is  not  conducted  in  accordance  with  the  religious  persuasion  to  which 
the  child  belongs,  states  to  the  justices  or  magistrate  by  whom  the  order 
of  detention  has  been  or  is  about  to  be  made  (or  to  two  justices  or  a 
magistrate  having  the  like  jurisdiction)  that  he  objects  to  the  child  being 
sent  to  or  detained  in  the  school  specified  or  about  to  be  specified  in  the 
order,  and  names  another  certified  industrial  school  in  Great  Britain, 
which  is  conducted  in  accordance  with  the  religious  persuasion  to  which 
the  child  belongs,  and  signifies  his  desire  that  the  child  be  sent  thereto, 
then,  and  in  every  such  case,  the  justices  or  magistrate  shall,  upon  proof 
of  such  child's  religious  persuasion,  comply  with  the  request  of  the  appli- 
cant, provided, — 

First,  that  the  application  be  made  before  the  child  has  been  sent  to  a 
certified  industrial  school,  or  within  thirty  days  after  his  arrival  at 
such  a,  school : 

Secondly,  that  the  applicant  show  to  the  satisfaction  of  the  justices  or 


Form  and  con- 
tents of  order 
sending  child  to 
school. 


Temporary 
detention  in 
vvorlshouse,  etc. 


Power  to  parent, 
etc.,  to  apply  to 
remove  child  to  a 
school  conducted 
in  accordance 
with  child's 
religious  persua- 
sion. 
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7.  Manage- 
menHgif 
School. 


Jhttfttistrtal  SclioolB. 


§  VIL 


Where  order  to 
be  for  deteiitioa 
in  school  of 
parochial  boai4. 


Order  to  be 
warrant  for 
conveyance  and 
detention. 

Expenses  of 
conveyance  to 
school. 


Evidence  of 
order  of 
detention. 


magistrate  that  the  managers  of  the  school  named  I5y  him  are  willing 

to  receive  the  child  : 
Provided  always,  with  respect  to  Scotland,  that,  if  any  child  who  has 
become  chargeable  to  any  parish,  and  who  is,  under  this  section,  sent 
from  Scotland  to  a  school  out  of  Scotland,  might  have  been  removed 
from  Scotland  (under  any  Act  for  the  time  being  in  force  relating  to  the 
relief  of  the  poor  in  Scotland)  at  the  instance  of  the  inspector  of  the 
poor  of  the  parish  to  which  he  has  become  chargeable,  had  he  not  been 
sent  out  of  Scotland  imder  this  section,  then,  and  in  every  such  case,  the 
chargeabihty  on  such  parish  for  such  child  shall  cease  on  his  being  so 
sent  out  of  Scotland. 

21.  In  Scotland,  where  a  magistrate  is  about  to  make  or  has  made  an 
order  for  sending  a  child  to  a  certified  industrial  school,  and  the  child  is 
chargeable  at  the  time  to  any  parish,  or  has  been  so  chargeable  within 
three  months  then  last  past,  and  there  is  in  that  parish  a  certified  indus- 
trial school  maintained  by  the  parochial  board  thereof,  and  conducted  in 
accordance  with  the  religiotis  persuasion  to  which  the  child  belongs,  and 
the  inspector  of  the  poor  of  such  parish  certifies  to  the  magistrate  (or  to 
a  magistrate  having  the  like  jurisdiction)  that  he  requires  the  child  to 
be  sent  to  the  certrfied  industrial  school  in  such  parish,  maintained  by 
the  parochial  board  thereof,  and  conducted  in  accordance  with  the 
religious  persuasion  to  which  the  child  belongs,  then,  and  in  every  such 
case,  the  magistrate  shall  direct  the  child  to  be  sent  to  the  last-men- 
tioned school  accordingly,  the  inspector  of  the  poor  defraying  the  ex- 
pense of  conveying  the  child  thither ;  provided  that,  where  the  order 
of  detention  has  been  made,  the  application  of  the  inspector  to  the 
magistrate  be  made  within  fourteen  days  of  the  day  of  the  making  of  the 
order. 

22.  The  order  of  detention  in  a  school  shall  be  forwarded  to  the 
managers  of  the  school  with  the  child,  and  shall  be  a  sufficient  warrant 
for  the  conveyance  of  the  child  thither  and  his  detention  there. 

23.  The  expense  of  conveying  to  a  certified  industrial  school  a  child 
ordered  to  be  sent  there  shall  be  defrayed  by  the  police  authorities  by 
whom  he  is  conveyed,  and  shall  be  deemed  part  of  the  current  expenses 
of  those  police  authorities. 

24.  An  instnmient  purporting  to  be  an  order  of  detention  in  a  school, 
and  to  be  signed  by  two  justices  or  a  magistrate,  or  purporting  to  be  a 
copy  of  such  an  order,  and  to  be  certified  as  such  a  copy  by  the  clerk  to 
the  justices  or  magistrate  by  whom  the  order  was  made,  shall  be  evidence 
of  the  order. 


Religious 
instruction 
in  school. 


Lodging  child 
out  of  school. 


Licence  for  living 
out  of  school. 
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25.  A  minister  of  the  religious  persuasion  specified  in  the  order  of 
detention  as  that  to  which  the  chUd  appears  to  the  justices  or  magistrate 
to  belong  may  visit  the  child  at  the  school  on  such  days  and  at  such 
times  as  are  from  time  to  time  fixed  by  regulations  made  by  the  Secretary 
of  State  for  the  purpose  of  instructing  him  in  religion. 

26.  The  managers  of  a  school  may  permit  a  chUd  sent  there  under 
this  Act  to  lodge  at  the  dweUing  of  his  parent  or  of  any  trustworthy  and 
respectable  person,  so  that  the  managers  teach,  train,  clothe,  and  feed 
the  child  in  the  school,,  as  if  he  were  lodging  in  the  school  itself,  and  so 
that  they  report  to  the  Secretary  of  State,  in  such  manner  as  he  thinks 
fit  to  require,  every  instance  in  which  they  exercise  a  discretion  under 
this  section. 

27.  The  managers  of  a  school  may,  at  any  time  after  the  expiration  of 
eighteen  months  of  the  period  of  detention  allotted  to  a  chUd,  by  licence 
under  their  hands,  permit  him  to  live  with  any  trustworthy  and  respect- 
able person  named  in  the  licence,  and  wiUing  to  receive  and  take  charge 
of  him. 
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Any  licence  so  granted  shall  not  bein  force  for  more  than  three  montlis,' 
but  may,  at  any  time  before  the  expiration  of  those  three  months,  be  re- , 
newed  for  a  further  period  not  exceeding  three  months,  to  commence 
from  the  expiration  of  the  previous  period  of  three  months,  and  so  from 
time  to  time  until  the  period  of  the  child's  detention  is  expired. 

Any  such  licence  may  also  be  revoked  at  any  time  by  the  managers  of 
the  school  by  writing  under  their  hands ;  and  thereupon  the  cMld  to 
whom  the  licence  related  may  be  required  by  them,  by  writing  under 
their  hands,  to  return  to  the  school. 

The  time  during  which  a  child  is  absent  from  a  school  in  pursuance 
of  a  Kcence  shall,  except  where  such  licence  has  been  forfeited  by  his 
misconduct,  be  deemed  to  be  part  of  tlie  time  of  his  detention  in  the 
school ;  and  at  the  expiration  of  the  time  allowed  by  the  licence  he  shall 
be  taken  back  to  the  school. 

A  child  escaping  from  the  person  with  whoin  he  is  placed  under  a 
licence,  or  refusing  to  return  to  the  school  on  the  revocation  of  his 
licence,  or  at  the  expiration  of  the  time  allowed  thereby,  shall  be  deemed 
to  have  escaped  from  the  school. 

28.  The  managers  of  a  school  may,  at  any  time  after  a  child  has  been 
placed  out  on  licence  as  aforesaid,  if  he  conducted  himself  weU  during 
his  absence  from  the  school,  bind  him,  with  his  own  consent,  apprentice 
to  any  trade,  calling,  or  service,  notwithstanding  that  his  period  of  de- 
tention has  not  expired ;  and  every  such  binding  shaU  be  vaHd  and  effec- 
tual to  aU  intents. 

29.  The  managers  of  a  certified  industrial  school  may  from  time  to 
time  make  rales  for  the  management  and  discipline  of  the  school,  not 
being  inconsistent  with  the  provisions  of  this  Act ;  but  those  rules  shall 
not  be  enforced  until  they  have  been  approved  in  writing  by  the  Secre- 
tary of  State ;  and  rules  so  approved  shall  not  be  altered  without  the 
like  approval. 

A  printed  copy  of  rules  purporting  to  be  the  rules  of  a  school  so  ap- 
proved and  to  be  signed  by  the  inspector  of  industrial  schools  shall  be 
evidence  of  the  rules  of  the  school. 

30.  A  certificate  purporting  to  be  signed  by  one  of  the  managers  of  a 
certified  industrial  school,  or  their  secretary,  or  by  the  superintendent  or 
other  person  in  charge  of  the  school,  to  the  effect  that  the  child  therein 
named  was  duly  received  into  and  is  at  the  signing  thereof  detained  in  the 
school,  or  has  been  duly  discharged  or  removed  therefrom  or  otherwise 
disposed  of  according  to  law,  shall  be  evidence  of  the  matters  therein 
stated. 

31.  The  time  during  which  a  child  is  detained  in  a  school  under  this 
Act  shall  for  all  purposes  be  excluded  in  the  computation  of  time  men- 
tioned in  section  one  of  the  Act  of  the  session  of  the  ninth  and  tenth 
years  of  her  Majesty's  reign  (chapter  sixty-six),  "  to  amend  the  laws 
relating  to  the  removal  of  the  poor,"  as  amended  by  any  other  Act. 
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Power  to 
apprentice  child. 
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32.  If  a  child  sent  to  a  certified  industrial  school,  and  while  liable  to 
be  detained  there,  being  apparently  above  ten  years  of  age,  and  whether 
lodging  in  the  school  itself  or  not,  wilfully  neglects  or  wilfully  refuses  to 
conform  to  the  rules  of  the  school,  he  shall  be  guilty  of  an  ofi'ence  against 
this  Act,  and  on  summary  conviction  thereof  before  two  justices  or  a 
magistrate  shall  be  liable  to  be  imprisoned,  with  or  without  hard  labour, 
for  any  term  not  less  than  fourteen  days  and  not  exceeding  three  months, 
and  the  justices  or  magistrate  before  whom  he  is  convicted  may  direct 
him  to  be  sent  at  the  expiration  of  the  term  of  his  imprisonment  to  a 
certified  reformatory  school,  and  to  he  SaeiB  detained  subject  and  accord- 
ing to  the  provisions  of  "  The  ^^gformatory  Schools  Act,  1866." 


Refusal  to  con- 
form to  rules. 


29  &  30  Vict.  c. 
117. 
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29  &  30  Vict.  u. 
117. 

Penalty  on  per- 
sons inducing 
offenders  to 
escape  from 
certified  indus- 
trial schools. 


'  33.  If  a  child  sent  to  a  certified  industrial  school,  and  while  Kable  to 
be  detained  there,  and  whether  lodging  in  the  school  itself  or  not, 
escapes  from  the  school,  or  neglects  to  attend  thereat,  he  shall  be  guilty 
of  an  offence  against  this  Act,  and  may  at  any  time  before  the  expiration 
of  his  period  of  detention  be  apprehended  without  warrant,  and  may  (any 
other  Act  to  the  contrary  notwithstanding)  be  then  brought  before  a  jus- 
tice or  magistrate  having  jurisdiction  in  the  place  or  district  where  he  is 
found,  or  in  the  place  or  cdstrict  where  the  school  from  which  he  escaped 
is  situate ;  and  he  shall  thereupon  be  liable,  on  summary  conviction 
before  such  a  justice  or  magistrate,  to  be,  by  and  at  the  expense  of  the 
managers  of  the  school,  brought  back  to  the  same  school,  there  to  be  de- 
tained during  a  period  equal  to  so  much  of  his  period  of  detention  as  re- 
mained unexpired  at  the  time  of  his  committing  the  oifence. 

If  the  child  charged  with  such  an  offence  is  apparently  above  ten 
years  of  age,  then,  on  his  summary  conviction  of  the  offence  before  two 
such  justices  or  such  a  magistrate,  he  shall  be  liable,  at  the  discretion 
of  the  justices  or  magistrate,  instead  of  being  sent  back  to  the  same 
school,  to  be  imprisoned  with  or  without  hard  labour  for  any  term  not 
less  than  fourteen  days  and  not  exceeding  three  months,  and  the  justices 
or  magistrate  before  whom  he  is  convicted  may  direct  him  to  be  sent  at 
the  expiration  of  the  term  of  his  imprisonment  to  a  certified  reformatory 
school,  and  to  be  there  detained  subject  and  according  to  the  provisions 
of  "  The  Reformatory  Schools  Act  1866." 

34.  If  any  person  does  any  of  the  following  tilings,  (that  is  to  say,) — 
First,  knowingly  assists,  directly  or  indirectly,  a  child  liable  to  be 

detained  in  a  certified  industrial  school  to  escape  from  the  school ; 
Second,  directly  or  indirectly  induces  such  a  cliild  so  to  escape ; 
Third,  knowingly  harbours  or  conceals  a  child  who  has  so  escaped,  or.- 
prevents  him  from  returning  to  school,  or  knowingly  assists  in  S( 
doing, — 
Every  such  person  shall  be  guilty  of  an  offence  against  this  Act,  am 
shall,  on  simrmary  conviction  thereof  before  two  justices  or  a  magistrate, 
be  liable  to  a  penalty  not  exceeding  ^620,  or,  at  the  discretion  of  the  jus- 
tices, to  be  imprisoned  for  any  term  not  exceeding  two  months,  with  or 
without  hard  labour. 


.CI 


Power  to 
Treasury  to  con- 
tribute towards 
custody,  etc.,  of 
children  de- 
tained. 


Power  to  prison 

authority  to  con- 
tract for  recep- 
tion of  children 
in  schools. 

Power  to  guar- 
dians of  poor, 
etc.,  to  contri- 
bute. 


Recovery  of  cost 
of  maintenance 
in  schools 
in  Scotland, 
■when  parishes, 
etc,  are  liable. 
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35.  The  commisioners  of  her  Majesty's  Treasury  may  from  time  to 
time  contribute,  out  of  money  provided  by  Parliament  for  the  pm-pose, 
such  sums  as  the  Secretary  of  State  from  time  to  time  thinks  fit  to 
recommend  towards  the  custody  and  maintenance  of  children  detained 
in  certified  industrial  schools  ;  provided  that  such  contributions  shall  not 
exceed  2s.  per  head  per  week  for  children  detained  on  the  application  of 
their  parents,  step-parents,  or  guardians. 

36.  In  England  a  prison  authority -may  contract  with  the  managers 
of  a  certified  industrial  school  for  the  reception  and  maintenance  therein 
of  such  children  as  are  from  time  to  time  ordered  by  justices  to  be  sent 
there  from  the  district  of  the  prison  authority. 

37.  The  guardians  of  the  poor  of  a  union  or  parish,  or  the  board  of 
management  of  a  district  pauper  school,  or  the  parochial  board  of  a 
parish  or  combination,  may  from  time  to  time,  with  the  consent  in 
England  of  the  Poor  Law  Board,  and  in  Scotland  of  the  Board  of  Super- 
vision, contribute  such  sums  as  they  think  fit  towards  the  maintenance 
of  children  detained  in  a  certified  industrial  school  on  their  application. 

38.  In  Scotiand  where  a  child  sent  to  a  certified  industrial  school 
under  this  Act  is  at  the  time  of  his  being  so  sent,  or  within  three  months 
then  last  past  has  been,  chargeable  to  any  parish,  the  parochial  board 
and  inspector  of  the  poor  of  the  parish  of  the  settiement  of  such  child  if 
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the  settlement  of  the  cliild  is  in  any  parish  in  Scotland,  sliall,  as  long 
as  he  continues  so  chargeable,  be  liable  to  repay  to  the  commissioners 
of  her  Majesty's  Treasury  all  expenses  incurred  in  maintaining  him 
at  school  under  this  Act  to  an  amount  not  exceeding  five  shillings  per 
week ;  and  in  default  of  payment  those  expenses  may  be  recovered  by 
the  inspector  of  industrial  schools,  or  any  agent  of  the  inspector,  in  a 
summary  manner  before  a  magistrate  having  jurisdiction  in  the  place 
where  the  parish  is  situate. 

Provided  always  that  nothing  in  this  Act  shall  prevent  any  parochial 
board  on  whose  funds  the  cost  of  support  of  any  such  chUd  has  become 
a  charge  from  adopting  such  steps  for  the  recovery  of  any  sums  which 
may  have  been  paid  by  such  parochial  board  for  any  such  child  against 
the  parish  of  his  settlement,  or  for  his  removal,  as  may  be  competent  to 
them  under  any  Act  for  the  time  being  in  force  relating  to  the  relief  of 
the  poor  in  Scotland. 

39.  The  parent,  step-parent,  or  other  person  for  the  time  being  legally 
liable  to  maintain  a  child  detained  in  a  certified  industrial  school  shall, 
if  of  sufficient  abihty,  contribute  to  his  maintenance  and  training  therein 
I  a  sum  not  exceeding  5s.  per  week. 

^  40.  On  the  complaint  of  the  inspector  of  industrial  schools,  or  of  any 
,  agent  of  the  inspector,  or  of  any  constable  under  the  directions  of  the 
^inspector  (with  which  directions  every  constable  is  hereby  required  to 
i comply),  at  any  time  during  the  detention  of  a  child  in  a  certified  indus- 
vtrial  school,  two  justices  or  a  magistrate  having  jurisdiction  at  the  place 
''Where  the  parent,  step-parent,  or  other  person  liable  as  aforesaid  resides 
jnay,  on  summons  to  the  parent,  step-parent,  or  other  person  liable  as 
\aforesaid,  examine  into  his  ability  to  maintain  the  child,  and  may,  if 
?they  or  he  think  fit,  make  an  order  or  decree  on  him  for  the  payment  to 
^he  inspector  or  his  agent  of  such  weekly  sum,  not  exceeding  5s.  per 
^week,  as  to  them  or  him  seems  reasonable,  during  the  whole  or  any  part 
of  the  time  for  which  the  child  is  liable  to  be  detained  in  the  school, 
y  Every  such  order  or  decree  may  specify  the  time  during  which  the 
Jpayment  is  to  be  made,  or  may  direct  the  payment  to  be  made  until 
further  order. 

In  Scotland  any  such  order  or  decree  shall  be  held  to  be  and  to  have 
the  effect  of  an  order  or  decree  in  each  and  every  week  for  payment  of 
the  smn  ordered  or  decreed  to  be  paid  for  such  week ;  and  under  the 
M'arrant  for  arrestment  therein  contained  (wliich  the  magistrate  is  hereby 
authorized  to  grant  if  he  sees  fit),  it  shall  be  lawful  to  arrest  weekly  for 
payment  of  such  weekly  sum  as  aforesaid  the  wages  of  the  defender  due 
and  current ;  and  such  arrestment  shall  attach  not  qnly  to  the  wages  due 
jind  payable  to  the  defender  at  the  date  thereof,  but  also  to  the  wages 
current  for  the  week  or  other  term  or  period  in  which  such  arrestment  is 
executed,  any  law  or  statute  notwithstanding. 

.  Every  such  payment  or  a  proper  proportionate  part  thereof  shall  go  in 
relief  of  the  charges  on  her  Majesty's  Treasury,  and  the  same  shall  be 
accounted  for  as  the  commissioners  of  her  Majesty's  Treasury  direct ;  and, 
where  the  amount  of  the  payment  ordered  in  respect  of  any  child  exceeds 
the  amount  contributed  by  the  commissioners  of  her  Majesty's  Treasury 
in  respect  of  that  child,  the  balance  shaU  be  accounted  for  and  paid  to 
the  managers  of  the  school. 

The  Secretary  of  State  may,  in  his  discretion,  remit  wholly  or  partially 
any  payment  so  ordered. . 

Two  justices  or  a  magisti'ate  having  jurisdiction  to  make  such  an  order 
or  decree  may  from  time  to  time  vary  any  such  order  or  decree  as  cir- 
cumstances require,  on  the  application  either  of  the  person  on  whom 
such  order  or  decree  is  made,  or  of  the  inspector  of  industrial  schools  or 
his  agent,  on  fourteen  days'  notice  being  first  given  of  such  application 
to  the  inspector  or  agent,  or  to  such  person  respectively. 
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41.  A  person  who  has  attained  the  age  of  sixteen  years  shall  not  be 
detained  in  a  certified  industrial  school,  except  with  his  own  consent  in 
writing. 

42.  The  Secretary  of  State  may  at  any  time  order  a  child  to  be  trans- 
ferred from  one  certified  industrial  school  to  another,  but  so  that  the 
whole  period  of  his  detention  be  not  thereby  increased. 

The  Secretary  of  State  may  also  at  any  time  order  a  cliild  being 
under  sentence  of  detention  ia  an  industrial  school  established  under 
any  other  Act  of  Parliament,  the  general  riiles  for  the  government 
whereof  have  been  approved  by  the  Secretary  of  State,  to  be  transfeiTed 
to  a  certified  industrial  school  under  this  Act;  and  in  that  case  the 
child  shall,  after  the  transfer,  be  deemed  to  be  subject  in  all  respects  to 
the  provisions  of  this  Act,  but  so  that  the  whole  period  of  his  detention 
be  not  by  such  transfer  increased. 

The  commissioners  of  her  Majesty's  Treasury  may  pay,  out  of  money 
provided  by  Parliament  for  the  purpose,  such  sum  as  the  Secretary  of 
State  thinks  fit  to  recommend,  in  discharge  of  the  expenses  of  the  re- 
moval of  any  child  transferred  under  the  provisions  of  this  Act. 

43.  The  Secretary  of  State  may  at  any  time  order  any  child  to  be  dis- 
charged from  a  certified  industrial  school,  or  from  any  industrial  school 
established  under  any  other  Act  of  Parliament,  the  general  rules  for  the 
government  whereof  have  been  approved  by  the  Secretary  of  State, 
either  absolutely  or  on  such  condition  as  the  Secretary  of  State  approves, 
and  the  child  shall  be  discharged  accordingly. 


Power  for  Secre- 
tary of  State  to 
withdraw 
certificate. 


Resignation  of 
certificate  by 
managers. 


Gazetting  and 
evidence  of 
withdrawal,  etc. 


Cesser  of  recep- 
tion of  children 
on  notice,  etc. 
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44.  The  Secretary  of  State,  if  dissatisfied  with  the  condition  of  a  cer- 
tified industrial  school,  may  at  any  time,  by  notice  under  liis  hand  ad- 
dressed to  and  served  on  the  managers  thereof,  declare  that  the  certifi- 
cate of  the  school  is  withdrawn  as  from  a  time  specified  in  the  notice, 
not  being  less  than  six  months  after  the  date  thereof;  and  at  that  time 
the  certificate  shall  be  deemed  to  be  withdrawn  accordingly,  and  the 
school  shall  thereupon  cease  to  be  a  certified  industrial  school. 

45.  The  managers  or  the  executors  or  administrators  of  a  deceased 
manager  (if  only  one)  of  a  certified  industrial  school  may  give  notice  in 
writing  to  the  Secretary  of  State  of  then-  intention  to  resign  the  certifi' 
cate  of  that  school,  and  at  the  expiration,  in  the  case  of  managers  of  six 
months,  and  in  the  case  of  executors  or  administrators  of  one  month, 
from  the  receipt  of  that  notice  by  the  Secretary  of  State  (unless  before 
that  time  the  notice  is  witlidrawn)  the  certificate  shall  be  deemed  to  be 
resigned  accordingly,  and  the  school  shall  thereupon  cease  to  be  a  certi- 
fied industrial  school. 

46.  A  notice  of  the  withdrawal  or  resignation  of  the  certificate  of  a 
certified  industiial  school  shall  witliin  one  montii  be  inserted,  by  order 
of  the  Secretary  of  State,  in  the  '  London '  or  in  tlie  '  Edinburgh  Ga- 
zette,' according  as  the  school  is  in  England  or  Scotland. 

A  copy  of  the  '  Gazette '  containing  such  notice  shall  be  conclusive 
evidence  of  such  withdrawal  or  resignation. 

A  certificate  shall  be  presumed  to  be  ia  force  until  the  withdrawal  or 
resignation  thereof  is  proved. 

47.  Where  notice  is  given  of  the  withdrawal  or  resignation  of  tlie  cer- 
tificate of  a  certified  industrial  school,  no  child  shall  be  received  into  the 
school  for  detention  under  this  Act  after  the  receipt  by  the  managers  of 
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the  school  of  the  notice  of  withdrawal,  or  after  tlie  date  of  the  notice  of 
resignation,  as  the  case  may  be ;  but  the  obligation  of  the  managers  to 
teach,  train,  clothe,  lodge,  and  feed  any  children  detained  in  the  school 
at  the  time  of  such  receipt  or  at  the  date  of  such  notice,  shall,  except  as 
far  as  the  Secretary  of  State  otherwise  directs,  be  deemed  to  continue 
until  the  withdrawal  or  resignation  of  the  certificate  takes  effect,  or  until 
the  contribution  out  of  money  provided  by  Parliament  towards  the  cus- 
tody and  maintenance  of  the  children  detained  in  the  school  is  discon- 
tinued, whichever  shall  first  happen. 

48.  Where  a  school  ceases  to  be  a  certified  industrial  school,  the  chil- 
dren detained  therein  shall  be  either  discharged  or  transferred  to  some 
other  certified  industrial  school  by  order  of  the  Secretary  of  State. 

Sect.  49  relates  to  houses  of  refuge,  etc.,  in  Scotland. 
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14.  Forms. 


Discharge  of 
children  de- 
tained, etc. 


XII.  '^x^tmt%  of  prtsott  %\xfi)(ixiiu»,  tit, 

50.  Expenses  incurred  by  a  prison  authority  in  England  in  carrying  pr^on  amhori- 

into  effect  the  provisions  of  this  Act  shall  be  deemed  expenses  incurred  ties  and  county 

by  that  authority  in  carrying  into  effect  the  provisions  of  The  Prison  5°f/f^;j'°'" 
Act,  1865,  and  shall  be  defrayed  accordingly. 


defrayed. 


XIII.  |*lis«naiwDtt!S. 

51.  The  following  Acts — in  England,  the  11  &  12  Vict.  c.  43  (Jervis's 
Act),  and  any  Acts  amending  the  same — shall  apply  to  all  offences,  pay- 
ments, and  orders  in  respect  of  which  jurisdiction  is  given  to  justices  or 
a  magistrate  by  this  Act,  or  which  are  by  this  Act  directed  to  be  prose- 
cuted, enforced,  or  made  in  a  summary  manner  or  on  summary  con- 
viction. 

52.  No  summons,  notice,  or  order  made  for  the  purpose  of  carrying 
into  effect  the  provisions  of  tills  Act  shall  be  invalidated  for  want  of 
form  only  ;  and  the  forms  in  the  schedule  to  this  Act  annexed,  or  forms 
to  the  Kke  effect,  may  be  used  in  the  cases  to  which  they  refer,  with  such 
variations  as  circumstances  require,  and,  when  used,  shall  be  deemed 
sufficient. 

53.  Any  notice  may  be  seiryed  on  the  managers  of  a  certified  industrial 
school  by  being  delivered  to  any  one  of  them  personally,  or  by  being 
sent  by  post  or  otherwise  in  a  letter  addressed  to  them  or  any  of  them  at 
the  school,  or  at  the  usual  or  last  known  place  of  abode  of  any  of  the 
managers,  or  of  their  secretary. 

54.  This  Act  shall  apply  to  all  certified  industrial  schools  beiag  such 
at  the  passing  of  this  Act,  and  to  aU  children  sent  thereto  before  the 
passing  of  this  Act ;  but  no  child  shall  be  detained  at  any  iadustrial 
school,  in  pursuance  of  any  order  made  before  the  passing  of  this  Act, 
for  a  longer  period  than  he  would  have  been  liable  to  be  detained  if  this 
Act  had  not  been  passed. 


Acts  regulating 
procedure. 


Use  of  Forms  in 
schedule. 


Service  of  notices 
on  managers. 


Application  of 
Act  to  existing 
certified  sctioois. 


XIV.  jTottttS. 

(A.) — Oedek  sending  Child  to  Industrial  School. 

\  Be  it  rememiered,  that  on  the day  of in  pwrsiumce  of  The  In- 
to wit.  ]     dustrial  Schools  Act,  1866,  we,  two  of  her  Majestt/'s  justices  of  the 

E  2 
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14.  Forms,     peace  for  the  said  [county]  of ,  do  order  that  A.B.  of Cwhose  religious 

persuasion  appears  to  us  to  be J,  being  a  child  subject  to  the  provisions  of  sec- 
tion   of  the  said  Act,  be  sent  to  the  certified  industrial  school  at  , 

and  that  he  be  detained  there  during 

(Signed)        L.M. 
^    ^      '        N.O. 

(C.) — Complaint  fob  enfoeoing  in  England  CoNiRbuTioN  fkom 
Parent,  etc. 

)  The  complaint  of  the  inspector  of  industrial  schools  [or  as  the  case  may 

to  wit.  ]     be]  made  to  ms,  the  undersigned,  two  of  her  Majesty' s  justices  of  the  peace 

for  the  said  county  of ,  this da/y  of ,  at ,  in  the  same  county,  who 

says  that  one  A.B.  of  (*)  the  age  of  — —  years,  or  thereabouts,  is  now  defamed  in 

the industrial  school  at ,  m  the  county  of ,  under  The  Industrial 

Schools  Act,  1866,  and  has  been  duly  ordered  amd  directed  to  he  detamed  therein 

y/ntil  the day  of ;  that  one  C.B.,  dwelling  in  the  parish  of -,  in  the 

county  of ,  is  the  parent  [or  step-pa/rent,  etc.]  of  the  said  A.B.,  amd  is  of  suf- 
ficient ability  to  contribute  to  the  support  and  maintenomce  of  the  said  A.B.,  his 
son:  (*)  the  said  complainant  therefore  prays  that  the  said  C.B.  maybe  summoned 
to  show  cause  why  an  order  should  not  be  made  on  him  so  to  contribute. 

Exhibited  before  us,  C.D. 

J.S. 
L.M. 


(D.) — Summons  to  Parent,  etc. 
(This  will  be  in  Form  (.1.)  in  Schedule  to  11  &  12  Vict.  u.  43.) 


(B.) — Order  on  Parent,  etc.,  to  contribute  a  Weekly  S'um. 

}Be  it  remembered,  that  on  this day  of ,  at ,  m  the  said 
[county]  of ,  a  certain  complaint  of  the  inspector  of  industrial 

schools  [or  as  the  case  may  be],  for  that  one  A.B.,  of,  etc.  [stating  the  cause  of 
complaint  as  in  the  Form  (C.)  between  the  asterisks  (*)  (*)],  was  duly  heard 
by  and  before  us,  tlie  undersigned,  two  of  her  Majesty's  justices  of  the  peace  in 

and  for  the  said  [county]  of (in  thepresence  and  hea/rmg  of  the  said  C.B.,  if 

so,  or  (lie  said  C.B.  not  appecm/ng  to  the  summons  duly  issued  and  served  in  this 
behalf)  ;  amd  we,  having  duly  examined  into  the  ability  of  the  said  C.B.,  and  on 
consideration  of  all  the  circwmstances  of  the  case,  do  order  the  said  C.B.  to  pay  to 

the  said  inspector  [or  to  am  agent  of  the  said  inspector']  the  sum  of shillings 

per  week  from  the  date  of  this  order  until  the day  of ,  the  same  to  be 

paid  at  the  expiration  of  each  [fourteen,  or  as  the  case  may  be,  days^. 

Given  wider  ow  hands  and  seals,  the  day  and  year  first  above  mentioned,  at 
■ ,  in  the  [county]  aforesaid, 

J.S.  (L.S.) 

L.M.        (L.S.) 

(P.) — Distress  Warrant  for  Amount  in  Aereah. 

—  \  To  the  constable  of ,  and  to  all  other  peace  officers  in  the  said 

to  wit.  j      [county]  of , 

WJiereas  on  the  liearing  of  a  complaint  made  by  tlie  inspector  of  industrial 
schools  [or  as  the  case  may  be],  that  A.B.,  of,  etc.  [stating  the  cause  of  complaint 
as  in  the  Form  (C.)  between  the  asterisks  (*;(*)],  am  order  was  mAj.de  on  tlie 

day  of ,  by  us,  the  undersigned  [or  by  L.M.  and  J.H.],  two  of  her 

Majesty's  justices  of  the  peace  in  amd  for  the  said  [county]  of  ■ — -,  against  the 

said  C.B.,  to  pay  to  the  said  inspector  [or  as  the  case  may  be]  the  sum  of ■ 

per  week  from  tlie  date  of  the  said  order  wntil  tlie day  of ,  the  same  to  be 

paid  at  tlie  expiration  of  each  [twenty-eight]  days  [or  as  the  case  may  be]  (*) : 

amd  whereas  there  is  due  upon  the  said  order  the  sum,  of ,  being  for  [three] 

periods  of  [fourteen]  days  each,  and  default  has  been  made  therein  for  the  space 
of  fourteen  days ; 

These  are  therefore  to  command  you,  in  lierr  Majesty's  name,  forthwith  to  make 


§1. 
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distress  of  the  goods  and  chattels  of  the  said  O.B.,  amd  ifiDkliim,  the  space  of  [five] 
dwys  next  after  the  making  such  distress  tJie  said  last-mentioned  sum,  together  with 
the  reasonable  cha/rges  of  taking  a/nd  keeping  the  said  distress,  is  not  paid,  that 
tlu/n  you  do  sell  the  said  goods  and  chattels  so  hy  you  distrained,  and  do  pay  the 

monetj  arising  from  such  sale  to ,  the  clerk  of  the  justices  of  the  peace  fm-  the 

of ,  that  lie  may  pay  a/nd  apply  the  same  as  hy  Icm  directed,  omd  may 

render  the  overplus  (if  amy),  on  demand,  to  the  said  C.B. ;  amd  if  no  such  distress 
can  hefoumd,  then  that  you  certify  the  same  to  us,  to  the  end  that  such  proceedings 
may  he  had  therein  as  the  law  requires. 

Given  under  our  ha/nds  a/nd  seals,  this day  of ,  at ,  m  the  [county] 


J.S. 
L.M. 


(L.S.) 
(L.S.) 


(Gr.) — Commitment  in  default  of  Disteess. 

—  \  To  the  constable  of ,  a/nd  to  the  keeper  of  the  [prison]  at  - 

■t.j       '       ■"  -     ■ 
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1.  Compound- 
ing, etc. 


to  wit.  )      the  said  [county]  of . 

Whereas  [etc.,  as  in  the  Form  {F.)  to  tlie  single  asterisk  (*),  and  then  thus] : 
And  whereas  afterwa/rds,  on  the  day  of last,  I,  the  undersigned,  to- 
gether with  L.M.,  Esquire  [or  J.S.  a/nd  L.M.  Esquires'],  two  of  her  Majesty's  jus- 
tices of  the  peace  in  amd  for  the  said  [county]  of ,  issued  a  wairant  to  the 

constable  of aforesaid,  commanding  him  to  levy  the  sum  of ,  due  upon 

the  said  recited  order,  being  for  [ttree]  periods  o/ [fourteen]  days,  hy  distress  and 
sale  of  the  goods  and  chattel  of  the  said  C.B.  ;  a/nd  whereas  a  retwm  has  this  day 
been  made  to  me,  the  said  justice  [or  the  u/ndersigned,  one  of  her  Majesty's  justices 

of  the  peace  in  and  for  the  said  [county]  of ],  that  no  sufficient  goods  of  the 

said  C.B.  can  hefownd  : 

These  are  therefore  to  command  you,  the  said  constable  of ',  to  take  the  said 

C.B.,  and  him  safely  to  convey  to  the  [prison]  at aforesaid,  amd  the/re  deliver 

him  to  the  keeper  thereof,  together  with  this  precept ;  amd  I  do  hereby  command 
you,  the  said  keeper  of  the  said,  [prison],  to  receive  the  said  CD.  into  your  custody 

in  the  said  [prison],  there  to  imprison  him  for  the  term  of ,  v/nless  the  said 

swm,  and  all  costs  and  cha/i'ges  of  the  said  distress,  and  of  the  commitment  a/nd 
conveying  of  the  said  CD.  to  the  said  [prison],  amownting  to  the  fwrther  sum  of 

■ ,  shall  he  sooner  paid  wnto  you,  the  said  keeper ;  and  for  your  so  doing  this 

shall  be  you/r  sufficient  warra/nt. 

Given  wnder  my  ha/nd  a/nd  seal,  this day  of ,  in  the  year  of  owr  Lord 

,  at ,  in  the  [county]  aforesaid. 

J.S.  (L.S.) 


information. 

I.  Compoimding  of  Informations  on  Penal  Statutes,  p.  53. 
II.  Information  iefore  Justices  out  of  Sessions,  see  tit.  "  Convic- 
tion," Vol.  I. 


I.  ©omjpOttttDtttfl:  Ettfijrmatfons  on  P«tal  Statutes. 

The  compounding  oi  informations  on  penal  statutes  is  a  misdemeanoTir   Compounding  in- 
against  public  justice,  by  contributing  to  make  the  law  odious  to  the   ''"^'"f't™^™ 
people.     [4,  Blackst.  Com.  \%&.)     Therefore,  in  order  to -discourage  mail-   p*°* '*"*'■ 
cious  informers,  and  to  provide  that  offences  when  once  discovered  shall 
be  duly  prosecuted,  it  is  enacted  by  the  18  EUz.  c.  5,  s.  4,  "  That,  if  any   is  Eliz.  c.  5,  s.  4. 
person  or  persons  (except  the  clerks  of  the  Court  only,  for  making  out 
of  process  otherwise  than  is  above  appointed)  shaU.  offend  in  suing  out 
of  process,  making  of  composition,  or  other  misdemeanour,  contrary  to 
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1.  Compound-  tlie  true  intent  and  meaning  of  this  statute,  or  shall,  by  colour  or  pre- 
ing,  etc.        tence  of  process,  or,  without  process,  upon  colour  or  pretence  o±  any 

matter  of  offence  against  any  penal  law,  make  any  composition,  or  take 

any  money,  reward,  or  promise  of  reward,  for  himself,  or  to  the  use  ot 
any  other,  without  order  or  consent  of  some  of  her  Majesty  s  Courts  at 
Westminster,  that  then  he  or  they  so  offending,  being  thereof  la-srtuUy 
convicted,  shall  stand  on  the  pillory  {a),  in  some  market  town  next  ad- 
ioining  where  the  same  offence  shaU  be  committed,  m  the  open  market 
time,  and  there  remain  by  the  space  of  two  hours ;  and  shall  from  and 
after  such  conviction  for  ever  be  disabled  to  pursue,  or  be  plamtiff  or  in- 
former in  any  suit  or  information  upon  any  statute  popular  or  penal ; 
and  shall  also,  for  every  such  offence,  forfeit  and  lose  ten  pounds  of  law- 
ful EngUsh  money,  the  one  half  thereof  to  the  Queen's  Majesty,  her 
heirs  and  successors,  and  the  other  half  to  the  party  grieved  thereby,  to 
be  recovered  in  any  Court  of  record,  by  action  of  debt  or  information,  in 
which  no  essoign,  protection,  injunction,  or  wager  of  law  shall  be  per- 
what  matioes       mitted  or  aUowed ;  and  that  justices  of  oyer  and  tenniner,  justices  of 
may  hear  and  de-   assize  in  their  circuits,  and  justices  of  peace  in  their  quarter  sessions, 
termine  these  o£-   ^^^^  jj^ve  fuU  power  and  authority  to  hear  and  determiue  all  offences  to 
fences.  ^^^  committed  or  done  contrary  to  the  true  intent  and  meaning  of  this 

present  Act." 
To  what  cases  This  statute  was  passed  to  restrain  the  compounding  of  offences  oogniz- 

the  Act  extends,  ^^g  ^  tj^e  superior  Courts.  It  does  not  extend  to  offences  cognizable 
only  before  magistrates  in  their  summary  jurisdiction ;  and,  therefore,  an 
indictment  for  compounding  such  an  offence  was  holden  bad  in  arrest  of 
judgment.     {R.  v.  Crisp  and  others,  1  B.  d  Aid.  382.) 

The  statute  extends  to  common,  informers  only,  and  not  to  cases  where 
the  penalty  is  given  to  the  party  grieved.  [Kirlcliam  v.  Wheeley,  1 
Salic.  30  ;  1  Ld.  Baym.  27,  8.  0.;  2  Hawk.  279.) 

In  Ootley's  case  it  was  held  that,  to  compound  an  offence  against  the  13 
Geo.  3,  c.  84,  s.  13  (the  then  General  Turnpike  Act),  though  no  ac- 
tion or  proceeding  be  depending,  was  within  the  18  Eliz.  c.  5,  s.  4.  In 
that  case,  Richard  Ootley  was  tried  and  convicted  before  Le  Blanc,  J., 
at  the  Shrewsbury  Lent  Assizes,  1805,  on  an  indictment  upon  the  above 
Stat.,  18  EHz.  c.  S,  s.  4,  for  compounding  an  offence  against  the  then 
Turnpilce  Act  (13  Geo.-  3,  c.  84,  s.  13),  and  taking  a  sum  of  money 
without  process  to  prevent  an  action  being  brought,  without  the  order 
or  consent  of  any  of  his  Majesty's  Courts  at  Westminster,  and  without 
lawful  authority.  The  indictment  contained  several  coimts :  some  of 
them  stated  the  party  of  whom  the  money  was  taken  to  have  committed 
the  offence,  whereby  the  penalty  was  incurred;  others  of  them  stated 
only  that  the  prisoner  compounded  and  took  the  money  by  and  upon 
colour  and  pretence  of  a  certain  matter  of  offence  pretended  to  have  been 
committed.  It  was  satisfactorily  proved  that  Edward  Round,  the  per- 
son named  in  the  indictment,  from  whom  the  prisoner  was  charged  to 
have  taken  money  by  way  of  composition,  had  incurred  a  penalty  of  5Z. 
under  the  13  Geo.  3,  c.  84,  s.  13,  by  suffering  his  waggon  to  be  drawn 
on  a  turnpike  road  by  more  than  four  horses,  he  being  the  owner,  and 
that  the  prisoner  had  received  from  him  5Z.  2«.  (the  2s.  over  was  to  have 
been  returned)  by  way  of  composition  to  prevent  any  legal  proceedings, 
the  prisoner  having  applied  to  Round  for  the  purpose,  and  demanded  the 
hi.  as  a  penalty  which  Round  had  so  incmTcd ;  and  it  also  appeared  that 
no  process  was  sued  out  or  information  laid  before  any  magistrate.  Judg- 
ment was  respited  on  a  doubt  which  occurred  to  Le  Blanc,  J.,  at  the 

{a)  By  the  66  Geo.  3,  o.  138,  this  tence  of  fine  or  imprisonment,  or  of 

part  of  the  punishment  cannot  now  be  both,  in  Heu  of  the  sentence  of  piUory, 

inflicted.     But  s.  2  of  that  statute  em-  as  to  the  Court  shall  seem  proper ; 

powers  the  Court  to  pass  such  sen-  and  see  the  7  Will.  4  &  1  Vict.  c.  23. 
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trial,  whether  the  offence  was  within  the  18  EUz.  c.  5,  so  as  to  subject     Inquest  and 
the  prisoner  to  the  specific  punishment  prescribed  by  that  Act,  iaasmuch     Inquisition. 

as  no  action  or  proceeding  was  depending,  in  which  the  order  or  consent    

of  any  Court  in  Westminster  Hall  for  a  composition  could  be  obtained. 
The  judges,  at  a  meeting  (May  11,  1805),  were  all  of  opinion  that  the 
conviction  was  right ;  the  18  Eliz.  applying  to  aU  oases  of  taking  a  pe- 
nalty incurred,  or  pretended  to  be  incurred,  without  leave  of  a  Court  at 
Westminster,  or  without  judgment  or  conviction.  [R.  v.  Ootley,  R.  &  B. 
84 ;  3  Bum's  J.  %Uh  edit.  8.  C.) 

The  statute  extends  to  penal  actions,  where  the  whole  penalty  is  given 
to  the  prosecutor.     (4  Blaohst.  Com.  136,  n.  (3).) 

A.  threatened  B.  that  he  would  inform  agaiast  him  for  selling  spirits 
without  a  licence,  unless  B.  would  give  him  a  sum  of  money.  B.  had 
not,  in  fact,  sold  any  spirits  ;  but  he  gave  A.  the  money  to  prevent  an  in- 
formation : — It  was  held,  that  A.  was  indictable  under  the  above  stat., 
although  B.  had  not  committed  any  offence,  and  although  no  informa- 
tion was  ever  preferred,  nor  any  process  sued  out.  {Reg.  v.  Best,  9  Car. 
S  P.  368 ;  2  Moody,  G.  O.  R.  124,  S.G.) 

It  has  been  held,  that  threatening,  by  letter  or  otherwise,  to  put  in 
motion  a  prosecution  by  a  pubHe  officer  to  recover  penalties  for  selhng  a  ' 
medicine  without  a  stamp  (contrary  to  the  now  repealed  Act  of  the  4  Geo. 
3,  c.  56),  for  the  purpose  of  obtaining  money  to  stay  the  prosecution 
(not  being  such  a  tlireat  as  a  firm  and  prudent  man  might  not  be  ex- 
pected to  resist),  was  not  in  itself  an  indictable  offence  at  common  law, 
though  it  was  alleged  that  money  was  obtained.  It  seems  to  have  been 
considered  that  such  an  offence  would  be  indictable  under  the  above  sta- 
tute of  Elizabeth.  (R.  v.  Southerton,  6  JEast,  126;  sed  quare,  and  see 
R.  V.  Orisp  and  others,  1  B.  d  Aid.  286,  287.)  But  no  indictment  for 
any  attempt  to  commit  such  a  statutable  misdemeanoiu'  can  be  sustained 
as  a  misdemeanour  at  common  law,  without  at  least  bringing  the  offence 
intended  within,  and  laying  it  to  be  against,  the  statute.  Though,  if  the 
party  so  threatened  had  been  alleged  to  be  guilty  of  the  offence  imputed 
within  the  statute  imposing  the  duty  and  creating  the  penalty,  such  an 
attempt  to  compound  and  stifle  a  public  prosecution  for  the  sake  of  pri- 
vate lucre,  in  fraud  of  the  revenue  and  against  the  poUoy  of  the  statute 
(which  gives  the  penalty  as  auxiliary  to  the  revenue,  and  in  furtherance 
of  public  justice  for  the  sake  of  example),  might  also,  upon  general  prin- 
siples,  have  been  deemed  a  sufficient  ground  on  which  to  have  sustained 
the  indictment  at  common  law.     (lb.) 


jinquest  antr  }Inqutstttott» 

An  inquisition  or  inquest  is  the  act  and  finding  of  a  jiuy  duly  sum- 
moned to  inquire  of  matters  upon  evidence  laid  before  them. 

Some  inquisitions  are  of  themselves  convictions,  and  cannot  afterwards 
be  traversed  or  denied ;  and,  therefore,  the  inquest  or  jury  ought  to  hear 
aU  that  can  be  alleged  on  both  sides, — such  as  inquisitions  of  felo  de  se 
and  such  like. 

But  other  inquisitions  may  be  afterwards  traversed  and  examined 
into,  as  a  coroner's  inquisition  of  death,  when  it  finds  any  one  guilty  of 
murder  or  manslaughter.     (See  4  Blaohst.  Com.  301.) 

As  to  the  form,  etc.,  of  coroner's  inquisition,  see  tit.  "  Coroner^' 
Vol.  I. 

As  to  the  effect  and  proof  of  inquisitions,  see  tit.  "  Evidence"  Vol.  II. 

As  to  when  a  certiorari  lies  for  the  removal  of,  see  tit.  "  Certiorari" 
Vol.  I. 
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When  not  com- 
pelled in  criminal 


Books  of  public 
nature. 


Records  of  courts 
of  law. 


Books  of  quarter 
sessions. 


Parish  books, 
Custom  House, 
Post  Office,  etc., 
books. 


Acts  of  Parliament  frequently  empower  parties  to  inspect  and  take  copies 
of  proceedings,  imposing  penalties  on  officers  for  the  refusal. 

It  is  a  constant  and  invariable  rule  that,  in  criminal  cases,  the  party 
shall  never  be  obliged  to  furnish  evidence  against  himself.  (R.  v.  Wor- 
senham,  1  Ld.  Raym.  705 ;  B.  v.  Mead,  2  Ld.  Raym.  927  ;  R.  v.  Oorne- 
lius,  2  Str.  1210 ;  Mayor  of  Lynn  v.  Denton,  1  T.  R.  689  ;  R.  v.  Shelley, 
3  T.  R.  142 ;  R.  v.  Heydon,  1  W.  Blachst.  351.)  The  defendant  wUl, 
therefore,  in  such  cases,  never  he  compelled  to  allow  an  inspection  of  a 
document  in  his  possession. 

In  B.  V.  Justices  of  Buckinghamshire  (8  B.  <£  C.  375;  2  Man.  S  R. 
412,  8.  0.),  on  an  indictment  against  a  county  for  not  repairing  a  bridge, 
preferred  at  the  instance  of  the  inhabitants  of  a  parish,  and  where  the 
question  intended  to  be  tried  was,  whether  the  inhabitants  of  the  parish, 
or  the  county,  were  liable  to  repair  it,  the  Court  refused  to  compel  the 
inhabitants  of  the  parish  to  allow  the  parties  indicted  to  inspect  the 
parish  books  and  documents  relating  to  the  repair  of  the  bridge,  on  the 
ground  that  a  defendant  is  never  bound  to  produce  evidence  against 
himself.  (See  also  R.  v.  Oadogan,  Earl  of,  5  B.  S  A.  902.) 

In  other  cases,  where  the  inspection  sought  for  is  not  of  such  a  nature 
as  would  naturally  furnish  evidence  against  the  party  granting  it  in  a 
criminal  case,  and  where  the  books,  etc.,  sought  to  be  inspected  are  of  a 
public  nature,  wherein  the  party  seeking  the  inspection  has  an  interest, 
the  Court  will  order  such  inspection.     (See  Tidd,  9th  edit.  593.) 

The  records  of  the  courts  of  law  are  open  to  the  inspection  of  every 
person ;  and  the  Court  will  order  inspection  to  be  allowed  if  the  officer 
refuse  it.     (See  Fox  v.  Jones,  1  B.  d  O.  732.) 

The  books  of  quarter  sessions  are  public  books,  wliich  every  one  has 
a  right  to  inspect.  {Herhert  v.  Ashhurner,  1  Wils.  297  ;  R.  v.  BerJcing, 
cited  in  R.  v.  Purnell,  Id.  240 ;  1  Bl.  Rep.  39,  8.  G. ;  R.  v.  Sheriff  of 
Chester,  1  Ohit.  Rep.  477.  But  see  Id.  479,  where  the  general  right  of 
every  man  to  inspect  the  books  of  the  quarter  sessions  was  doubted  by 
Abbot,  C.J.) 

Parish  boohs,  and  the  books  of  the  Custom  House,  Post  Office,  Bank, 
East  India  Company,  etc.,  are,  to  some  purposes,  considered  as  pubhe 
books ;  and  persons  who  have  an  interest  therein  have  a  right  to  inspect 
them.  (Oeery  v.  Hopkins,  2  Ld.  Raym.  851 ;  7  Mod.  129,  8.  C;  Moody 
v.  Thurston,  1  8tr.  304  ;  Tidd,  9th  edit.  593.)  Every  parishioner  has  a 
right  to  inspect  the  parish  books  (Anon.,  2  Chit.  Rep.  296),  if  he  require 
the  inspection  for  parochial  purposes,  otherwise  not.  (May  v.  Owynne, 
4,B.  S  Aid.  301 ;  R.  v.  Smallpiece,  2  Chit.  Rep.  88 ;  R.  v.  Harrison,  9 
Q.  B.  794.)  But,  where  it  was  required  in  order  to  sustain  an  informa- 
tion against  overseers  for  making  an  illegal  rate,  the  Court  refused  it. 
{R.  V.  Lee,  1  Wils.  240.)  Nor  is  inspection  granted  of  parish  books, 
custom-house  books,  etc.,  for  the  trial  of  questions  oi  a.  private  nature,  or 
in  collateral  actions,  brought  by  or  against  persons  who  have  no  interest 
therein,  and  especially  as  to  custom-house  and  other  public  revenue 
books ;  for  such  inspection  might  be  prejudicial  to  the  revenue.  (See  Oox 
v.  Oopping,  5  Mod.  395 ;  1  Ld.  Raym.  337,  8.  C. ;  Benson  v.  Port,  1 
Wils.  240 ;  Crew  v.  Blaokburne,  Id. ;  R.  v.  Holland,  4  T.  R.  691 ;  12 
Vin.  Ab.  Un,pl.  11;  Tidd,  9th  edit.  594.)  A  rated  parishioner  has  a 
right  to  inspect  the  accounts  of  the  expenditure  of  the  parish  moneys, 
kept  by  the  guardians  of  the  poor  appointed  under  the  22  Geo.  2,  c.  83  ; 
and  the  Court  of  Queen's  Bench  have  granted  a  mandamus  to  the  guar- 
dians, etc.,  commanding  them  to  allow  such  inspection.  {R.  v.  Q-reat 
Farringdon,  9  B.  S  C.  541.)  And  it  has  been  decided,  in  a  suit  touching 
the  validity  of  a  parish  rate,  that  the  plaintiff  is  entitled  to  inspect  the 
parish  books,  without  paying  any  costs.  (Newell  v.  8impkin,  6  Bing. 
565  ;  4=M.SP.  395,  s:  O.) 


A  mandamus  will  not  go  to  inspect  the  accounts  relating  to  county 
rates  on  an  application  made  to  the  Court  of  quarter  sessions  for  the 
inspection,  whilst  the  Court  was  in  actual  discussion  upon  the  accounts. 
{JR.  V.  Justices  of  Nottingham,  1  Harr.  d  W.  318.) 

The  court-rolls  and  books  of  a  manor  are  of  a  public  nature;  the 
tenants  have  an  interest  therein,  and  the  lord  who  has  the  custody  of 
them  is  considered  merely  as  a  trustee.  {Groenvelt  v.  Bitrrell,  1  Ld. 
Baym.  253  ;  Warriner  v.  Oiles,  2  8tr.  955.}  Hence  it  is  of  course  in 
the  Queen's  Bench  to  grant  leave  to  inspect  the  court-roUs  of  a  manor, 
on  the  apphcation  of  a  tenant  of  the  manor,  who  has  been  refused  that 
permission  by  the  lord.  {Ex  p.  Hutt,  7  Doivl.  690  ;  R.  v.  Shelley,  3  T. 
R.  141 ;  Tidd,  9th  edit.  594 ;  Hx  p.  Barnes,  2  Dowl.  N.  8.  20.)  And 
this  right  of  the  tenant  is  not  confined  simply  to  what  relates  to  his  own 
title  {R.  V.  Shelley) ;  and  he  is  entitled  to  it,  though  no  action  is  pending 
{R.  V.  Lucas,  10  East,  235 ;  R.  v.  Tower,  4.  M.  <&  Selw.  162)  ;  but  tliis 
is  otherwise  as  to  a  freehold  tenant,  who  has  no  such  right  to  inspect, 
unless  an  action  is  pending.  {R.  v.  Allgood,  7  T.  R.  746  ;  Rogers  v. 
Jones,  5  Z).  S  Ry.  484.)  A  stranger  has  no  such  right.  {Talbot  v.  Ville- 
boys,  cited  3  T.  R.  142.) 

The  books  of  a  corporation  are  of  a  public  nature  ;  and  every  member 
of  a  corporation,  having  an  interest  therein,  has  a  right  to  inspect  and 
take  copies  of  them,  for  any  matter  that  concerns  himself,  though  it  be 
in  a  dispute  with  others.  {R.  v.  The  Fraternity  of  Hostmen  in  Neiocas- 
tle-upon-Tyne,  2  Str.  1223  ;  In  re  Burton  and  the  Sadlers'  Oo.  31  L.  J., 
Q.  B.  62  ;  R.  v.  Beverley,  8  Dowl.  140.)  The  iaspection,  when  granted, 
is  confined  to  "the  matter  in  dispute.  {Mayor  of  London  v.  Swinland,  1 
Barnard.  455 ;  Crew,  q.  t.  v.  Saunders,  2  Str.  1005  ;  R.  v.  The  Frater- 
nity of  Hostmen  in  Newcastle-upon-Tyne,  2  Str.  1223 ;  Tidd,  Qth  edit. 
595 ;  R.  V.  Babb,  3  T.  R.  579.) 

So,  if  a  corporation  bring  an  action  for  toU,  the  defendant,  if  he  be  a 
member,  may  have  a  rule  upon  the  town- clerk  to  give  him  inspection 
of  all  charters,  records,  deeds,  etc.,  in  his  custody,  relating  to  such  toUs. 
{Barnstable  v.  Lathey,  3  T.  R.  303 ;  Lynn  v.  Benton,  1  T.  R.  689  ; 
Mayor  of  Southampton  v.  Graves,  8  T.  R.  590.)  In  an  action  by  a 
corporation  on  a  bye-law,  the  Court  will  grant  the  defendant  inspection 
of  the  bye-law  in  the  books  of  the  corporation,  whether  he  be  a  member 
of  the  corporation  or  not.  {Harrison  v.  Williams,  Z  B.  S  G.  162.)  But 
the  mere  circumstance  of  a  party  being  a  member  of  a  corporation  will 
not  give  him  a  right  to  inspect  the  corporation  books,  etc.,  respecting 
matters  of  private  concern,  having  no  reference  to  his  rights  as  a  burgess ; 
and  therefore,  where  an  attorney,  having  brought  an  action  against  a 
corporation  for  the  amount  of  his  bill  for  business  done,  applied  for  an 
inspection  of  the  corporation  books,  to  enable  him  to  prove  his  retainer, 
Littledale,  J.,  refused  it,  saying  that,  if  the  plaintiff  wished  the  books  at 
the  trial,  he  might  give  the  defendants  notice  to  produce  them.  {Stevens 
V.  Mayor  of  Berwick,  4  Bowl.  277.)  In  criminal  cases,  such  as  an 
indictment  or  information  against  a  member  of  a  corporation,  the  Court 
wiU  not  compel  the  corporation  to  grant  inspection  of  their  books  to  the 
prosecutor.  {R.  v.  Purnell,  1  W.  Bl.  37 ;  1  WUs.  239  ;  R.  v.  Heydon, 
1  W.  Bl.  351.) 

In  R.  V.  Harris  (6  O.  S  P.  105),  which  was  the  case  of  a  prosecution 
for  sending  a  threatening  letter,  Bolland,  B.,  ordered  the  letter  to  be 
deposited  in  the  hands  of  the  clerk  of  the  peace,  in  order  that  the  defen- 
dant's witnesses  might  inspect  it  before  the  trial. 

As  to  the  defendant's  right  to  have,  and  the  mode  of  obtaining,  a  copy 
of  the  indictment  or  conviction  against  him,  see  ante,  39,  and  tit.  "  Oon-, 
vietion,"  Vol.  I. 
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Hutiflment. 


What. 


When  Court 
divided  in 
opinion. 


Arresting  the 
judgment. 


Appearance  of 
defendant. 


Reppitiifg  sen- 
tence or  execu- 
tion. 


A  JUDGMENT  is  the  conclusion  and  sentence  of  the  law,  passed  by 
the  Court  upon  facts  found  or  admitted  in  the  course  of  the  criminal 
proceeding  against  a  party. 

A  verdict  is  the  finding  of  a  jury ;  see  tit.  "  Trial"  Vol.  V. 

As  to  the  mode  of  proving  judgments,  see  tit.  "  Evidenoe,"  Vol.  II. 

If  the  Court  be  equally  divided  in  opinion,  no  judgment  can  regularly 
be  entered.  (See  Iveson  v.  Moore,  1  Salk.  17  ;  1  LA.  Baym.  486.) 
But  the  Court  may  adjourn  to  another  day  and  then  give  judgment. 
(6  -St  Tr.  838.) 

Arresting  the  Judgment!]  — At  any  time  between  the  conviction  and 
the  sentence,  or  immediately  at  the  assizes,  the  defendant  may  move 
the  Court  m  arrest  of  judgment.  {B.  v.  Rolt,  5  T.  B.4A5;  3  HawJc.  c. 
48,  s.  1 ;  4  Blachst.  Gom.  374 ;  see  Tidd,  9th  edit.) 

The  grounds  on  which  this  motion  may  be  granted  are  confined  to 
objections  which  arise  upon  the  face  of  the  record  itself.  (Sutton  v. 
Bishop,  4  Burr.  2287;  Truscott  v.  Carpenter,  1  Ld.  Baym.  231.) 

Want  of  sufBcient  certainty  in  the  indictment,  respecting  the  state- 
ment of  the  offence,  apparent  on  the  face  of  the  indictment,  is  a  sufficient 
ground.  (4  Blaalcst.  Gom.  375;  B.  v.  Lookup,  3  Burr.  1901;  B.  v. 
Waddington,  1  East,  146.     See  ante,  15.) 

On  a  general  verdict  of  guilty,  it  is  no  grotmd  for  arresting  the  judg- 
ment that  one  or  more  of  the  counts  are  bad,  if  there  he  any  one  count 
that  is  good.  (Grant  v.  Astle,  2  Dougl.  730.  See  B.  v.  Turner,  B.  & 
M.  G.  G.  47.) 

The  motion  on  arrest  of  judgment  may  be  grounded  on  any  defect  ap- 
parent in  any  part  of  the  record,  which  imports  that  the  proceedings 
were  inconsistent  or  repugnant,  and  would  make  the  sentence  appear 
irregular  to  future  ages ;  and  such  defects  are  not  confined  to  the  indict- 
ment itself.     (1  Ghit.  G.  L.  662.) 

If  the  judgment  he  once  pronounced,  though  before  the  actual  entry 
of  it,  the  Court  ought  not  to  attend  to  a  motion  in  arrest  of  it,  but  leave 
the  defendant  to  his  writ  of  error.  (B.  v.  Lookup,  3  Burr.  19U1,  1903  ; 
Gom.  Dig.  Indictment  (N).) 

The  defendant  must  be  personally  before  the  Court  to  move  in  arrest 
of  judgment ;  because  there  is  the  strongest  presumption  possible  that  he 
is  guilty.  (B.  v.  Spragg,  2  Burr.  930,  931 ;  1  Blackst.  Bep.  209 ;  Com. 
Dig.  Indictment,  (N).)  And  so,  if  several  be  found  guilty,  tlaey  should, 
it  seems,  be  all  present.  (B.  v.  Hollingherry,  Q  D.  S  B.  345 ;  i  B.  S  C. 
329,  8.  C.)  But,  where  the  jury  find  a  verdict,  in  which  they  submit 
a  question  to  the  Court,  though  not  professedly  special,  his  presence 
will  be  dispensed  with  on  the  argument,  because  this  presumption  will 
not  then  arise.    (B.  v.  Nicholls,  2  Sir.  1227 ;  B.  v.  Spragg,  2  Burr.  931.) 

It  should  also  seem  that,  where  the  judgment  agaiast  the  defendant 
could  not  be  corporal,  but  only  be  the  payment  of  a  fine,  his  personal 
appearance  is  not  necessary.  (Beg.  v.  Templeman,  1  Salk.  55,  56; 
Dukes  Case,  Id.  400 ;  1  Ld.  Baym.  267,  8.  C. ;  2  Hawk.  c.  48,  s.  17, 
infra)  If  the  defendant  be  in  actual  custody,  he  must  apply  for  a 
habeas  corpus  to  enable  him,  on  being  brought  up,  to  make  iiie  motion. 
(B.  V.  Spragg,  2  Burr.  931 ;  1  Blackst.  Bep.  209,  8.  C.) 

"When  a  motion  in  arrest  of  judgment  is  made  at  the  assizes,  and  the 
judge  thinks  there  may  be  good  grounds  for  arresting  it,  the  sentence  is 
respited,  to  take  the  opinion  of  the  Com-t  for  Crown  Cases  Reserved. 
If  the  judge  thinks  otherwise,  he  then  passes  sentence ;  but  he  may, 
nevertheless,  respite  execution,  in  order  to  take  the  opinion  of  the 
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Presence  of  de- 
fendant. 


Court  for  Crown  Cases  Reserved  upon  the  point.     (See  tit.  "  Appeal"      Judgnnent 

Vol.  I.)  

If  the  judgment  he  ultimately  arrested,  all  the  proceedings  will  he  set 
aside,  and  judgment  of  acquittal  will  he  given  ■  but  a  subsequent  indict- 
ment may  at  any  time  he  preferred.  [B.  v.  Burridge,  3  P.  Wms.  499 ; 
Vaux's  Case,  4  Co.  39  b  ;  Com.  Dig.  Indictment,  (N) ;  4  Bl.  Com.  375.) 

Presence  of  Defendant.]  — The  Court  may  assess  a  fine,  hut  cannot 
award  any  corporal  punishment  against  a  defendant,  unless  he  he  per- 
sonally present.  (3  Hawk.  c.  48,  s.  17 ;  B.  v.  Hann,  3  Burr.  1786  ;  B. 
V.  HolUngberry,  4.  B.  S  O.  329  ;  &  D.  S  B.  345,  8.  C.)  The  defendant, 
to  mitigate  a  fine,  must  appear  in  person.     (3  Salh.  33.) 

On  certain  occasions  the  Court  will  dispense  with  the  personal  ap- 
pearance of  delinquents  to  receive  judgment.  {Anon.,  Lofft,  28.)  The 
Court  refused  to  dispense  with  it  in  a  case  of  aggravated  assault.  {Anon., 
Lofft,  42.)  A  justice  convicted  of  a  misdemeanour  in  his  office  must 
attend  in  person  to  receive  the  judgment  of  the  Court ;  hut,  upon  an 
affidavit  of  age  and  infirmity,  the  Court  will  dispense  with  his  personal 
attendance.  {B.  v.  Constable,  1  D.  S  B.  663  ;  Z  B.  S  Adol.  659,  n.,  8. 
O.)  Personal  appearance  was  dispensed  with  where  the  defendants  were 
in  Ireland,  and  where  there  were  no  aggravating  circumstances.  {Anon., 
Lofft,  58.) 

The  Court  cannot  compel  a  prosecutor  to  be  at  the  expense  of  bringing 
a  defendant  in  custody  up  to  receive  judgment  for  a  misdemeanour ;  but, 
if  the  defendant  is  too  poor  to  come  up  at  his  own  expense,  they  will 
pass  judgment  in  his  absence.  {B.  v.Boltz,  8  D.  ci  B.  65;  6  B.  S  C. 
334,  8.  O.)  Where  a  defendant  convicted  upon  an  indictment  for  a 
hhel  was  committed  to  prison  at  the  instance  of  the  prosecutor,  who 
would  not  afterwards  bring  him  up  for  judgment,  the  Covu't,  at  the  prayer 
of  the  defendant,  passed  judgment  in  lus  absence.     {lb.) 

It  seems  that  personal  appearance  of  the  defendant  to  receive  judg- 
ment may  be  dispensed  with  by  consent.     {Anon.,  Lofft,  252.) 

Where  defendant  had  suffered  judgment  by  default  on  an  indictment 
for  a  nuisance  to  a  navigable  river,  it  was  held  that  judgment  that  the 
nuisance  should  he  abated,  could  not  be  given  in  his  absence,  and  that 
the  proper  course  was  to  sue  out  a  writ  of  capias  and  proceed  to  out- 
lawry.    {Beg.  V.  Chichester,  2  Den.  C.  G.  458.) 

Compelling  Defendant  to  attend  Judgmsnt.]  — If  the  defendant  be  at 
large,  and  will  not  attend  voluntarily,  a  capias  is  awarded  and  issued, 
to  bring  him  to  receive  his  judgment ;  and,  if  he  abscond,  he  may  be 
prosecuted  to  outlawry.     (4  Bl.  Com.  875.     See  tit.  "  Process,"  post) 

In  case  of  a  conviction  for  a  misdemeanour,  if  the  defendant  he  pre- 
sent, he  will  of  course  be  committed  during  the  interval,  unless  .the  pro- 
secutor will  consent  to  his  liberation  on  his  recognizance  to  appear  and 
receive  judgment.  {B.  v.  Waddington,  1  East,  159 ;  B.  v.  Wilkes,  4 
Burr.  2539.) 

Compromise!] — ^As  to  compromises,  and  when  allowed,  see  tit.  "  Com- 
promise," Vol.  I. 

Judgment,  where  several  Defendants^ — Judgment  has  been  allowed, 
under  some  circumstances,  to  he  passed  on  one  defendant  convicted  for 
conspiracy  before  the  conviction  of  the  other.  {B.  v.  Cooke,  b  B.  d  C. 
538  ;  1  D.&B.  672,  8.  C.) 

Where,  on  an  indictment  against  two  persons  for  jointly  committing  a 
capital  felony,  the  jury  found  one  guilty  of  such  felony,  and  the  other 
guilty  of  simple  larceny,  by  which  the  prisoners  would  be  subject  to  two 
distinct  judgments,  it  was  held  that  judgment  could  not  he  given  against 
both ;  hut  that,  on  a  pardon  being  granted,  or  a  noli  prosequi  entered  as 
to  one,  judgment  might  be  given  against  the  other.  {B.  v.  Hempstead, 
B.  S  B.  844.    And  see  B.  v.  Butterworth,  Id.  520.) 

Two  persons  charged  on  indictment  with  a  joint  felony  ought  not  to 
be  sentenced  thereon  on  proof  of  two  distinct  felonies.    If  a  verdict  of 
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guilty  be  given  against  both,  judgment  may  be  given  against  tlie  party 
who  is  proved  to  have  committed  the  first  felony  in  order  of  time.  {Reg. 
V.  Oray,  2  Den.  O.  G.  87.) 

Where  there  are  several  defendants,  a  joiut  award  of  one  fine  against 
them  all  is  erroneous ;  for  it  ought  to  be  several  against  each  defendant : 
otherwise,  one  who  hath  paid  his  proportionable  part  might  be  continued 
in  prison  tUl  aU  the  others  have  also  paid  theirs,  wliich  would  be  in 
effect  to  punish  him  for  the  offence  of  another.     (2  Hawk.  o.  48,  s.  18.) 

Judgment,  where  several  Offences!] — ^Where  an  offender  already  under 
sentence  of  imprisonment  or  transportation  for  another  crime  is  con- 
victed of  felony,  it  is  enacted  by  the  7  &  8  Geo.  4,  c.  28,  s.  10,  that  the 
Court  may  pass  a  second  sentence  on  him,  to  commence  after  the  ex- 
piration of  the  first ;  and  this  indeed  seems  to  have  been  held  proper 
even  before  the  passing  of  this  Act.  {R.  v.  Wilkes,  4  Burr.  2577;  4 
Bro.  P.  O.  367;  B.  v.  Williams,  1  Leach,  536).  So  a  sentence  of  trans- 
portation may  be  a  second  time  passed  upon  a  prisoner,  although  the 
term  for  which  he  was  before  transported  is  imexpired.  (R.  v.  Bath, 
Id.  441.)  But  a  man  on  whom  sentence  of  death  has  been  actually 
passed,  ought  not  (whilst  under  that  sentence)  to  be  brought  up  to  re- 
ceive judgment  for  another  felony,  notwithstanding  he  may  have  been 
imder  such  sentence  when  he  was  tried,  and  omitted  to  plead  his  prior 
attainder.     {R.  v.  Brady,  R.  &  R.  268.) 

Pronouncing  the  Judgment.] — In  capital  cases,  before  judgment  is  pro- 
nounced upon  the  prisoner,  the  crier  makes  proclamation,  commanding 
"  all  manner  of  persons  to  keep  silence,  whilst  sentence  of  death  is  passed 
upon  the  prisoner  at  the  bar  (or  other  judgment  is  given  against  him), 
upon  pain  of  imprisonment."  It  is  not  necessary,  however,  that  this 
form  should  appear  on  the  record  ;  and  its  omission  will  not  be  material. 
(Pick.  Sess.  228 ;  B.  v.  Ward,  2  Ld.  Raym.  1469.)  The  defendant,  in 
capital  cases,  must  be  always  asked  if  he  has  anything  to  say  why  sen- 
tence of  death  should  not  be  passed  upon  him ;  and  this  must  appear  on 
the  record.  (Com.  Pig.  Indict.  (N) ;  4  Blaokst.  Com.  575 ;  1  Chit.  O.  L. 
700 ;  B.  V.  Speke,  3  Salk.  358.)  And,  on  tliis,  the  defendant  may  urge 
anything  in  arrest  of  judgment.  (See  ante,  58.)  The  judge  usually, 
in  capital  cases,  addresses  the  prisoner,  and  comments  on  the  crime 
before  passing  judgment.  In  cases  not  capital,  these  proceedings  are  not 
adopted. 

Nature  of  Judgments!]  — With  respect  to  the  nature  of  judgments, 
some  SX&  fixed  and  stated,  as  in  the  case  of  treason,  felony,  and  most  mis- 
demeanours ;  the  particular  forms  of  wliich  may  be  seen  under  their  re- 
spective titles. 

Others  are  discretionary  and  variable,  according  to  the  different  cir- 
cumstances of  each  case :  thus,  for  crimes  of  an  infamous  nature,  such 
as  perjury,  or  forgery  at  common  law,  gross  cheats,  conspiracy  not  re- 
quiring a  viUanous  judgment,  keeping  a  bawdy-house,  bribing  witnesses 
to  stifle  their  evidence,  and  other  offences  of  llie  Uke  nature,  it  seems  to 
be  in  a  great  measure  left  to  the  prudence  of  the  Court  to  inflict  such 
corporal  punishment,  and  also  such  fine  and  binding  to  good  behaviour 
for  a  certain  time,  as  shall  seem  most  proper  and  adequate  to  the  offence 
(2  Hawh.  0.  48,  s.  19). 

With  respect  to  the  different  kinds  of  punishments  for  each  particular 
offence,  see  the  various  titles  of  offences  throughout  this  work. 

This  discretionary  judgment  which  the  judges  ai-e  allowed  to  adopt 
must  not  be  exercised  arbitrarily  or  oppressively.  (1  Chit.  O.  L.  711.) 
No  new  punishment  can  be  inflicted. 

A  judgment  contrary  to  the  verdict  is  void. 

Where,  upon  an  indictment,  an  act  is  charged  to  have  been  committed 
feloniously,  and  the  jury  find  a  verdict  of  guilty,  although  the  charge,  as 
laid,  does  not  amount  to  felony,  yet,  if  it  does  amount  in  law  to  a  misde- 
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meanour,  the  Court  will  pronounce  judgment  as  for  that  offence.     (B.  v.      Judgment. 
Soq/ield,  Gold.  397.)  

The  first  count  of  an  indictment  charged  an  assault  with  intent  to 
ravish ;  the  second  a  common  assault.  The  jury  found  the  defendant 
guilty  of  the  misdemeanour  and  offence  in  the  said  indictment  specified ; 
and  the  Court  adjudged  him,  for  the  same  misdemeanour,  to  be  im- 
prisoned two  years  and  kept  to  hard  labour : — Held,  upon  writ  of  error, 
that  the  word  misdemeanour  was  nomen  oolleotivum,  and  that  the  finding 
of  the  jury,  therefore,  was  in  effect  that  the  defendant  was  guilty  of  the 
whole  matter  charged  by  the  indictment,  and  consequently  that  the 
judgment  was  warranted  by  the  verdict.    (iJ.  v.  Powell,  2  B.  (6  Adol.  75.) 

But  a  general  judgment  for  the  Crown,  on  an  indictment  containing 
several  counts,  one  of  which  is  bad,  and  when  the  punishment  is  not 
fixed  by  law,  cannot  be  supported.  {O'Ootmell  v.  Beg:  (in  error),  11  01. 
d  Fin.  155.) 

Where,  fiierefore,  an  indictment  against  different  defendants  consisted 
of  several  counts,  charging  them  with  various  illegal  acts,  and  some  of 
the  counts  were  bad,  and  on  some  of  the  good  counts  there  were  bad 
findings,  and  the  judgment  against  each  of  the  defendants  was  stated  to 
be  in  respect  of  "  his  offences  aforesaid,"  it  was  held  that  each  count 
must  be  considered  as  charging  a  separate  offence,  and  that  the  expres- 
sion "  his  offences  aforesaid "  must  be  treated  as  extending  to  all  the 
offences  of  which  each  defendant  had  been  found  guilty ;  and,  as  some  of 
the  counts  and  some  of  the  findings  were  bad,  such  judgment  could  not 
be  supported.  (lb.  And  see  Gregory  v.  Beg.  (in  error),  15  Q.  B.  957; 
19  L.  J.,  Q.  B.  367.) 

But,  semble,  where  a  defendant  is  found  guilty  upon  any  part  of  an 
indictment  on  which  he  receives  judgment,  it  is  not  a  sufficient  ground 
for  reversing  the  judgment  that  it  contains  no  entry  of  a  verdict  on 
another  part  of  the  indictment.  {lb.  And  see  Latham  v.  Beg.  5  B.  S 
S.  635  ;  33  L.  J.,  M.  G.  197.) 

When  there  is  a  doubt  as  to  whether  any  particular  count  is  good  or 
bad,  the  difficulty  may  be  obviated  by  passing  the  same  judgment  upon 
each  count  separately.     (Beg.  v.  Garter,  9  Jur.  178.) 

The  word  "  felony  "  is  not  nomen  colleetivum,  meaning  felony  generally, 
but  points  to  one  particular  charge  of  felony ;  and  therefore  a  verdict  of 
guilty  "  of  the  felony  aforesaid,"  upon  an  indictment  containing  more 
than  one  count  for  felony,  is  bad  for  uncertainty ;  and  the  Court  is  not 
at  liberty  to  apply  it  to  the  fu'st  offence  only.  (Campbell  v.  Beg.  (in 
error),  11  Q.  B.  799 ;  15  L.  J.,  M.  G.  76.  And  see  Byalls  v.  Beg.  (in 
error),  11  Q.  B.  781.) 

Formerly,  where  there  was  judgment  erroneous  in  some  technical 
point,  the  Court  of  Error  was  compelled  to  reverse  the  judgment,  and 
could  neither  amend  it  nor  send  it  back  to  be  corrected.  Now,  however, 
by  the  11  k  12  Vict.  c.  78,  s.  5,  the  Court  of  Error  may  either  pronounce 
the  proper  judgment,  or  remit  the  record  to  the  Court  below,  in  order 
that  such  Court  may  pronounce  the  proper  judgment. 

Where  upon  an  indictment  containing  9  coimts,  some  of  which  were 
bad,  there  was  a  general  judgment  of  transportation  for  14  years,  the 
Court  held  that  they  must  be  taken  to  be  the  same  14  years  upon  each 
count,  and  that,  if  there  was  one  good  count  in  the  indictment,  the  case 
was  within  the  statute.     (Holloway  v.  Beg.  (in  error),  2  Den.  G.  G.  287.) 

If  a  statute  direct  that  the  punishment  shall  be  fine,  imprisonment,  or 
whipping,  no  two  of  these  species  of  punishment  can  be  inflicted.  (B. 
V.  Howdl,  B.  S  B.  253.)  Yet,  where  a  statute  made  an  offence  felony, 
though  it  specified  a  particular  mode  of  punishment  for  the  offence,  it 
was  held  that  the  Court  might,  nevertheless,  pass  any  smaller  punish- 
ment which  might  be  inflicted  in  a  case  of  felony.  (B.  v.  Hudson,  B.  <& 
B.  285.)  .Now,  however,  by  the  7  &  8  Geo.  4,  c.  28,  s.  8,  every  person 
convicted  of  any  felony  not  punishable  with  death  shall  be  punished  in 
the  manner  prescribed  by  the  statute  specially  relating  to  such  felony. 
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Judgment.  And  every  person  convicted  of  any  felony  for  wMch  no  punishment  is 
specially  provided  shall  be  punished  under  that  Act,  viz.  with  trans- 
portation (o)  for  seven  years,  or  imprisonment  not  exceeding  two  years ; 
and,  if  a  male,  to  be  once,  twice,  or  thrice  pubKcly  or  privately  whipped, 
if  the  Court  shall  so  think  fit. 

A  judgment  of  imprisonment  against  a  defendant,  to  commence  in 
future,  i.  e.  from  and  after  the  determination  of  an  imprisonment  to 
which  he  was  before  sentenced  for  another  offence,  is  good  in  law. 
{Wilkes  V.  Begem  (in  error),  4  Bro.  P.  O.  367.) 

The  time  and  place  of  the  execution  of  a  convicted  felon  form  no  part 
of  the  sentence.     (B.  v.  Doyle,  1  Leach,  G.  O.  67.) 

It  is  not  the  practice  of  any  Court  of  criminal  jurisdiction  to  make  the 
day  upon  which  execution  of  any  corporal  punishment  is  to  be  done  a 
part  of  the  original  sentence.  The  time  of  inflicting  such  punishment  is 
usually  left,  either  to  the  discretion  of  the  officer  to  whom  the  execution 
of  the  sentence  belongs,  or  is  appointed  by  a  particular  rule  of  the  Court 
which  awards  the  punishment.     {Athinson  v.  Begem  {in  error),  3  Bra. 

P.  a.  517.) 

Form  and  record  Porm  and  Becord  of  Judgment?^  — ^When  the  judgment  is  pronounced, 
of  the  judgment,  it  ought,  with  all  the  preceding  matter,  to  be  entered  on  the  record. 
(See  various  forms,  4  Ghit.  G.  L.  373,  etc.) 

The  record  in  a  case  of  felony  at  the  quarter  sessions,  after  .stating 
that  the  defendants  were  indicted  for  stealing  oats,  to  which  they  pleaded 
not  guilty,  and  a  verdict  of  guilty  thereon,  added,  "that  because  it 
appeared  to  the  justices  that,  after  the  jury  had  retired,  one  of  them  had 
separated  from  the  other  jurors,  and  conversed  respecting  his  verdict 
with  a  stranger,  it  was  considered  that  the  verdict  was  bad ;"  and  it  was 
therefore  quashed,  and  a  venire  de  novo  awarded  to  the  next  sessions : 
and  it  then  proceeded  to  set  out  the  appearance  of  the  parties  at  such 
sessions,  and  the  trial  and  conviction  by  the  second  jury,  "  whereupon, 
all  and  singular  the  premises  being  seen  and  considered,  judgment  was 
given,"  etc. : — Held,  on  a  writ  of  error,  that  such  judgment  was  right. 
{B.  V.  Fowler,  4.  B.  tt  Aid.  273.)     • 

In  cases  of  a  traverse  at  the  sessions,  a  record  is  also  made  by  the 
clerk  of  the  peace,  comprising  a  complete  history  of  the  whole  proceed- 
ings, the  style  of  the  Court,  the  indictment,  the  process  to  compel  an 
answer,  the  traverse  itself,  the  trial  by  the  jury,  their  verdict,  the  judg- 
ment of  the  Court,  and  the  fine  assessed  by  the  magistrates.  {Dick. 
Sess.  155.) 

It  is  not  necessary,  in  recording  judgment,  to  refer  to  the  statute 
which  inflicts  the  punishment.  {Murray  v.  Beg.  {in  error),  7  Q.  B. 
700;  UL.J.,  Q.  B.  357.) 

For  a  form  of  entering  an  award  of  a  new  trial  and  of  final  judgment 
and  sentence,  see  King  v.  Beg.  {in  error),  18  L.  J.,  Q.  B.  253. 

An  entry  in  the  following  words,  "  It  is  ordered,"  etc.,  is  not  a  judg- 
ment, but  an  order ;  and,  in  such  a  case,  on  error,  a  superior  Court 
would  direct  a  procedendo  to  the  inferior  Court  to  give  judgment,  and  bail 
in  the  mean  time.    {B.  v.  Kenworthy,  \B.SG.  711  ■,Z  D.d  B.  173,  8.G.) 

In  Gregory  v.  Beg.  {in  error),  (15  Q.  B.  957 ;  19  L.  J.,  Q.  B.  367),  it 
was  held  by  the  Queen's  Bench  that  an  addition  to  the  judgment  that 
"  he  (the  defendant)  be  placed  in  the  first  division  of  the  fourth  class  of 
prisoners  in  the  Queen's  Prison,"  was  not  any  part  of  the  judgment,  but 
a  mere  order ;  and  the  Court  of  Exchequer  Chamber  held  that,  even  if 
this  direction  was  not  warranted  by  an  order  of  the  Secretary  of  State, 
under  the  5  &  6  Vict.  c.  22,  yet  it  did  not  vitiate  the  judgment. 

A  defective  judgment,  omitting  an  essential  part  of  tiie  judgment  re- 
quired by  law,  is  bad.  {B.  v.  Walcot,  4  Mod.  395 ;  2  Salk.  632,  8.  O.  ; 
B.  V.  Fletcher,  B.  &  B.  G.  G.  58,  etc) 

{a)  Now  altered  to  penal  servi-  the  20  &  21  Vict.  c.  3,  and  the  27  & 
tude.     (See  the  16  &  17  Vict.  c.  99,      28  Vict.  c.  47.) 


So  is  an  excessive  judgment.    {R.  v.  Ellis,  8  D.  A  R.  173 ;  5.  C.  5  B.        Jurors 
&  0.  395.)  

There  is  no  exclusively  appropriate  form  for  the  commencement  of  the 
judgment  of  the  Court  upon  a  conviction  for  a  misdemeanour.  {King 
{In  re),  15  L.  J.,  Q.  B.  2.) 

Altering  and  amending  the  Judgment.] — In  felonies  or  misdeineanours, 
the  Court  may  alter  the  judgment  passed  before  it  becomes  matter  of 
record,  and  may  pass  another.  {R.  v.  Price,  6  Bast,  328 ;  R.  y.- Justices 
'  ~  '  " "      1  M.  S  8el.  4A2  ;  2  Hawk.  c.  48,  s.  20 ;  Com.  Dig.  In- 
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dietment  (N) ;  Fletcher's  case,.  R.  SB.  60 ;  B.  v.  Wyatt,  Id.  230.)  It 
is  sometimes  done  at  the  assizes,  {lb.)  And  the  justices  at  sessions 
have  the  same  power  during  the  session,  because  it  is  regarded  as  only 
one  day  ;  but  they  cannot  do  it  at  any  subsequent  period,  unless  an  ad- 
jom-nment  be  entered  on  the  roU.  {Inter  the  Inhabitants  of  St.  Andrew's, 
Holborn,  and  St.  Clement  Danes,  2  Salh.  606 ;  6  Mod.  287,  8.  O. ;  Bac. 
Abr.  Court  of  Sessions  ;  Dick.  Sess.  13,  14,  375-6.) 

No  Court  can  make  any  alteration  when  once  the  judgment  is  so- 
lemnly entered  on  the  record ;  if  any  material  defect  appear  on  'the  face 
of  it,  the  judgment  may  be  reversed  by  writ  of  error.  {R.  v.  Walcot,  4 
Mod.  395 ;  2  Salk.  682,  S.  O.) 

If  the  judgment  be  passed  in  a  Court  below,  and  is  erroneous,  the 
Court  of  Queen's  Bench  cannot  send  it  back  to  be  amended  {R.  v. 
Ellis,  &  B.  d  C.  899,  400 ;  8  D.  S  R.  178,  8.  C.)  ;  but  they  may  do  so, 
if  it  be  not  there  passed.  {R.  v.  Kenworthy,  I  B.  S  O.  711 ;  '6  D.  £  R. 
173,  S.  C.) 

See  further  as  to  amendments,  tit.  "  Amendment,"  Vol.  I. 

Reversal  of  Judgment.]  — The  judgment,  if  erroneous,  may  be  reversed, 
sometimes  by  plea,  but  more  frequently  by  writ  of  error ;  and  sometimes, 
in  ease  of  an  attainder,  by  Act  of  Parliament.  The  mode  of  reversing  a 
judgment  by  plea  is  so  seldom  adopted  that  it  will  not  be  here  noticed. 
When  adopted,  it  is  generally  in  judgments  of  outlawry.  (See  1  Chit.  C. 
L.  748;  tit.  ^'  Process,"  post.) 

Upon  a  writ  of  error  on  an  indictment  for  felony,  the  judgment  must 
be  reversed  if  an  erroneous  punishment  is  awarded ;  and  formerly  the 
Court  above  could  neither  send  back  the  record  to  have  the  error  cor- 
rected, nor  could  it  award  the  proper  punishment.  {Bourns  v.  Rex  {in 
error),  2  Neu.  S  P.  248  ;  '7  Ad.  S  Ell.  58,  8.  C.)  But  now,  by  the  11  & 
12  Vict.  c.  78,  s.  5,  the  Court  of  Error  may  either  pronounce  the  proper 
judgment  or  may  remit  the  record  to  the  Court  below,  in  order  that  such 
Court  may  pronoim.ce  the  proper  judgment.  (And  see  Holloway  v.  Reg., 
2  Den.  O.  C.  287,  ante,  61.) 

The  grounds  for  reversal  of  a  judgment  by  writ  of  error  have  been 
already  cursorily  noticed ;  the  rest  of  the  considerations  relating  to  this 
proceeding  are  so  purely  practical  that  it  is  deemed  best  to  omit  them, 
as  not  exactly  coming  within  the  compass  of  this  work.  (See  1  Chit.  O. 
L.  747  to  754.) 


Reversal  of 
judgment. 


Trial  by  juries  is  the  Englishman's  birthright,  and  is  that  happy  way   ,j^.j^j ,,   j^,„ 
of  trial,  which,  notwithstanding  all  revolutions  of  times,  hath  been  con- 


(a)  As  to  juries  in  general,  see  1 
Chit.  C.  L.  Index,  Ju/rors ;  and  see  the 
able  and  luminous  judgment  of  Lord 


Tenterden,  on  Juries,  S.  v.  Edmonds 
(4  £.  %  Aid.  476). 


64  JTurors.  §  i- 

1.  Orand      tinned  beyond  all  memory  to  this  present  day ;  the  beginning  whereof 

Jurors,  etc.     no  history  specifies,  it  being  contemporary  with  the  foundation  of  the 

state,  and  one  of  the  pillars  of  it,  both  as  to  age  and  consequence. 

Tri.  per  Pais,  3 ;   Dalt.  c.  186 ;   see  De  Lolme,  asr ;  3  Blackst.  Com. 

379.) 

And  this  grand  bulwark  of  the  liberties  of  every  Englishman  is  secured 
to  bim  by  the  great  charter :  Nullus  liber  homo  capiatur,  vel  imprisonetur, 
aut  exulatur,  aut  aliquo  alio  modo  destruatur,  nisi  per  legale  judicium 
parium  suorum  vel  legem  terra. 


And  herein, 

I.   Grand  Jurors,  and  the  Qualifications  of  Jurors,  and  Hx- 
emptionsfrom  heing,  p.  64. 
II.  Petit  Jurors,  p.  69. 

III.  Special  Jurors,  p.  70. 

IV.  Juries  on  Trials  of  Aliens,  p.  70, 
V.  Other  Juries,  p.  71. 

VI.  lAst  of  Jurors,  p.  71. 
VII.  Summoning,  Hetwrning,  Attendance,  and  Panel,  etc.,  p.  77. 
VIII.  Challenge  of  Jurors,  p.  84. 

1.  Several  hinds  of  Challenge,  p.  85. 

2.  Mode  ofmahmg  Challenge,  p.  90. 

3.  How  Challenge  to  he  tried,  p.  93. 
IX.  Talesmen,  p.  93. 

X.  Demeanour  of  Jurors,  on  giving  their  Verdict,  etc.,  p.  94. 
XI.  Indemnity  and  Punishment  of  Jurors,  p.  99. 
XII.  Provisions  of  Jury  Act  as  to  Recovery  of  Penalties,  Ac- 
tions, etc.,  p.  103. 

XIII.  Saving  Clauses  in  Jury  Act,  p.  105. 

XIV.  Forms,  p.  105. 


What. 


Number. 


I.  ©franU  JTurors,  anU  i^z  ^ttaliftcattotts  etc.  of,  aittt 
lEircn^ttottB  from  serbittff. 

The  Orand  Jury  consists  of  gentlemen  selected  out  of  the  county  by 
the  sheriff,  and  returned  by  him  to  sessions  of  the  peace,  and  commis- 
sions of  oyer  and  terminer  and  of  gaol  delivery,  to  inquire,  present,  do, 
and  execute  all  those  things  which,  on  the  part  of  the  Queen,  shall  then 
and  there  be  commanded  of  them. 

Number  o/.]  —The  grand  jury  must  consist  of  twelve  at  least,  and  may 
contain  any  greater  number  not  exceeding  twenty-three,  in  order  that 
twelve  may  form  a  majority  of  the  jurors.  {Glyncard's  case,  Ore  JEliz 
654 ;  2  Hawh.  o.  25,  s.  16 ;  2  Burr.  1088 ;  B.  v.  Marsh,  6  Ad.  S  Ell.  236 ; 
1  JSr.  S  P.  187,  8.  O.)  For,  if  a  number  amounting  to  two  fuU  juries 
or  more  should  be  sworn,  it  might  happen  that  a  complete  jury  of  twelve 
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might  find  a  bill  to  be  true,  though  other  twelve  or  more  of  the  same       1.  Orand 
jury  might  reject  it  as  untrue ;  which  would  be  inconvenient  and  ab-     Jurors,  etc. 

surd.     (2  Burr.  1088.)  

It  suffices  if  twelve  of  the  grand  jurors  agree  to  the  finding,  though 
the  rest  disagree.     (2  Hale,  161.)     ' 

Qualifioations  of,  and  Exemptions  from.] — The  qualifications  of  grand  Qualifications. 
and  petit  jurors  are  pointed  out  by  the  6  Geo.  4,  c.  50,  s.  1,  which 
enacts,  "  That  every  man  (a),  except  as  hereinafter  excepted,  between 
the  ages  of  twenty-one  years  and  sixty  years,  residiag  iti  any  county  in 
England,  who  shall  have  in  his  own  name  or  in  trust  for  him,  within 
the  same  county,  JIO  by  the  year  above  reprises  in  lands  or  tene- 
ments, whether  of  freehold  (b),  copyhold,  or  customary  tenure,  or  of 
ancient  demesne,  or  in  rents  issuing  out  of  any  such  lands  or  tene- 
ments, or  in  such  lands,  tenements,  and  rents  taken  together,  in  fee 
simple,  fee  tail,  or  for  the  Kfe  of  himself  or  some  other  person,  or  who 
shall  have  vidtliin  the  same  county  £20  by  the  year  above  reprises,  in 
lands  or  tenements  held  by  lease  or  leases  for  the  absolute  term  of 
twenty-one  years,  or  some  longer  term,  or  for  any  term  of  years  deter- 
minable on  any  life  or  lives,  or  who  being  a  householder  shall  be  rated 
or  assessed  to  the  poor-rate,  or  to  the  inhabited  house-duty  in  thp 
county  of  Middlesex,  on  a  value  of  not  less  than  ^£30,  or  in  any  other 
county  on  a  value  of  not  less  than  .£20,  or  who  shall  occupy  a  house 
containing  not  less  than  fifteen  windows,  shall  be  qualified  and  shall 
be  hable  to  serve  on  juries  for  the  trial  of  all  issues  joined  in  any  of  the 
King's  Courts  of  record  at  "Westminster,  and  in  the  superior  Courts, 
both  civU  and  criminal,  of  the  three  counties  palatine,  and  in  all  Courts 
of  assize.  Nisi  Prius,  oyer  and  terminer,  and  gaol  dehvery,  such  issues 
being  respectively  triable  in  the  county  in  which  every  man  so  qualified 
respectively  shall  reside,  and  shall  also  be  qualified  and  liable  to  serve 
on  grand  juries  in  Courts  of  sessions  of  the  peace,  and  on  petty  juries  for 
the  trial  of  all  issues  joined  in  such  Courts  of  sessions  of  the  peace,  and 
triable  in  the  county,  riding,  or  division  in  which  every  man  so  qualified 
respectively  shall  reside ;  and  that  every  man  (except  as  hereinafter 
excepted)  being  between  the  aforesaid  ages,  residing  in  any  county  in  in  vFaies. 
Wales,  and  being  there  qualified  to  the  extent  of  three-fifths  of  any  of 
the  foregoing  qualifications,  shall  be  quaHfied  and  shall  be  hable  to 
serve  on  juries  for  the  trial  of  aU  issues  joined  in  the  Courts  of  great 
sessions  (c),  and  on  grand  juries  in  Courts  of  sessions  of  the  peace,  and 
on  petty  juries  for  the  trial  of  aU  issues  joined  in  such  Courts  of  sessions 
of  the  peace,  in  every  county  of  Wales  in  which  every  man  so  quahfied 
as  last  aforesaid  respectively  shall  reside." 

By  sect.  3,  "  All  peers ;  all  judges  of  the  King's  Courts  of  record  at   Exemptions  from 
Westminster  and  of  the  Courts  of  great  session  in  Wales  (c) ;  aU.  oler-   serving  {d). 
gymen  in  holy  orders ;  aU  priests  of  the  Roman  CathoUc  faith  who 


(«)  The  jury  ought  to  be  men ;  yet 
there  shall  be  a  JTiry  of  women,  to  try 
if  a  woman,  be  enceinte,  upon  the  writ 
de  inspiciendo.  Tri.  per  Pais,  86.  See 
S.  y.  Wycherly,  8  Gar.  f  P.  Wi. 
_  (S)  In  R.  V.  Anon.  R.  S;  R.  177,  de- 
cided before  the.passing  of  this  Act,  it 
was  decided  that  grand  jurors  need 
not  necessarily  be  ifreeholders. 

(c)  The  Welsh  judicature,  etc.,  was 
abolished  by  the  1  Will;  4,  c.  70. 
'  {d)  Every  registrar  of  births  and 
deaths,  or  marriages  (7  Will.  4  & 
1  Vict.  c.  22,  s.  18),  every  officer  of 
the  Post-Office  (7  WiU.  4  &  1  Vict, 
c.  33,  s.  12 ;  and  see,  Ex  parte  Atkin- 
son, 2Dowl.  F.  C.773;  4  M.  i  So.  160), 

VOL.  III. 


every  chief  or  other  pohce  constable 
(2  &  3  Vict.  c.  93,  s.  10),  every  metro- 
politan police  magistrate,  and  their 
clerks,  ushers,  doorkeepers,  and  mes- 
sengers (2  &  3  Vict.  c.  71,  s.  4),  every 
commissioner  of  income-tax  (6  &  6 
Vict.  c.  35,  s.  35),  every  Chelsea  or 
Greenwich  out-pensioner,  while  en- 
rolled (6  &  7  Vict.  c.  95,  s.  1,  and  9  & 
10  Vict.  c.  9,  s.  1),  the  chief  and  every 
other  registrar,  the  accountant,  the 
master,  the  official  assignees,  the  mes- 
sengers, and  the  ushers  of  the  Court 
of  Bankruptcy  (12  &  13  Vict.  c.  106, 
s.  47),  every  person  registered  under 
the  provisions  of  the  Medical  Act,  1858 
(21  &  22  Vict.  c.  90),  all  registered 


66 

1.  Qrand 
Jurors,  etc. 


Sttrovs. 


§1- 


shall  have  duly  taken  and  subscribed  the  oaths  and  declarations  required 
by  law ;  all  persons  who  shall  teach  or  preach  in  any  congregation  of 
Protestant  Dissenters  whose  place  of  meeting  is  duly  registered,  and 
who  shall  follow  no  secular  occupation  except  that  of  a  schoolmaster, 
producing  a  certificate  of  some  justice  of  the  peace  of  their  having  taken 
the  oaths  and  subscribed  the  declaration  required  by  law ;  all  Serjeants 
and  barristers  at  law  actually  practising ;  aU  members  of  the  Society  of 
Doctors  of  Law,  and  advocates  of  the  civil  law,  actually  practising ;  all 
attornies,  solicitors,  and  proctors  duly  admitted  in  any  Court  of  law  or 
equity,  or  of  ecclesiastical  or  admiralty  jurisdiction  in  which  attornies, 
soHcitors,  and  proctors  have  usually  been  admitted,  actually  practising, 
and  having  duly  taken  out  their  annual  certificates  ;  all  officers  of  any 
such  Courts  actually  exercising  the  duties  of  their  respective  offices ;  all 
coroners,  gaolers,  and  keepers  of  houses  of  correction;  all  members 
and  Ucentiates  of  the  Boyal  College  of  Physicians  in  London,  actually 
practising ;  all  surgeons  being  members  of  one  of  the  Royal  Colleges  of 
Sui'geons  in  London,  Edinbm-gh,  or  Dublin,  and  actually  practising ;  all 
apothecaries  certificated  by  the  Court  of  examiners  of  the  Apothecaries' 
Company,  and  actually  practising  [a) ;  all  officers  in  his  Majesty's  navy  or 
army  on  full  pay ;  all  pilots  licensed  by  the  Trinity  House  of  Deptford 
Strond,  Kingston-upon-Hull,  or  Newcastle-upon-Tyne;  and  all  masters 
of  vessels  in  the  buoy  and  hght  service  employed  by  either  of  those  cor- 
porations, and  all  pilots  licensed  by  the  lord  warden  of  the  Cinque 
Ports,  or  under  any  Act  of  Parhament  or  charter  for  the  regulation  of 
pUots  in  any  other  port ;  all  the  household  servants  of  .his  Majesty,  lais 
heirs  and  successors;  aU  officers  of  Customs  and  Excise;  all  sherift's' 
officers,  high  constables,  and  parish  clerks,  shall  be  and  are  hereby 
absolutely  freed  and  exempted  from  being  returned,  and  from  serving 
upon  any  juries  or  inquests  whatsoever,  and  shall  not  be  inserted  in  the 
lists  to  be  prepared  by  virtue  of  this  Act  as  hereinafter  mentioned :  Pro- 
vided also,  that  all  persons  exempt  from  serving  upon  juries  in  any  of 
the  courts  afor'esaid,  by  virtue  of  any  prescription,  charter,  grant,  or 
writ,  shall  continue  to  have  and  _enjoy  such  exemption  in  as  ample  a 
manner  as  before  the  passing  of  this  Act,  and  shall  not  be  inserted  in  the 
lists  hereinafter  mentioned"  (ft). 

Sect.  3.  "  No  man,  not  being  a  natural-bom  subject  of  the  King,  is  or 
shall  be  qualified  to  serve  on  juries  or  inquests,  except  only  in  the  cases 
hereinafter  expressly  provided  for ;  and  no  man  who  hath  been  or  shall 
be  attainted  of  any  treason  or  felony,  or  convicted  of  any  crime  that  is 
infamous,  unless  he  shall  have  obtained  a  free  pardon,  nor  any  man 
who  is  under  outlawry  or  excommimication,  is  or  shall  be  qualified 
to  serve  on  juries  or  inquests  in  any  Court  or  on  any  occasion  whatr 
soever." 

Justices  of  peace.  Sect.  48.  "No  justice  of  the  peace  shall  be  summoned  or  impaneled 
as  a  juror,  to  serve  at  any  sessions  of  the  peace  for  the  jurisdiction  of 
vfliich  he  is  a  justice." 

West'mSr8t%°lt         ^^'*''  ^^-  "  "^^  inhabitants  of  the  city  and  Uberty  of  Westminster 
sessions."'  ^^  *      shall  be  and  are  hereby  exempted  from  serving  on  any  jury  at  the  ses- 
sions of  the  peace  for  the  county  of  Middlesex." 


Ppescriptive  ex- 
emptions. 


Aliens  (c). 

Convicts,  or  out- 
laws, etc.,  dis- 
qualified. 


pharmaceutical  chemists,  and  manag- 
ing clerks  to  attorneys,  sohoitors,  and 
proctors  actually  practising,  and  all 
subordinate  officers  in  gaols  or  houses 
of  correction  (25  &  26  Vict.  o.  107,  s. 
2),  are  exempt  from  serving  on  juries. 
{a)  See,  as  to  the  exemption  of  me- 
dical practitioners,  the  21  &  22  Vict, 
c.  90,  s.  36,  post,  tit.  "  Medical  Prac- 


titionersy 

{b)  This  proviso,  so  far  as  it  relates 
to  jurors  in  boroughs,  is  repealed  by 
the  5  &  6  Wm.  4,  c.  76, s.  lii.post,  67. 

(«)  See  the  47th  sect,  post,  70. 
Ahenage  is  only  a  ground  for  a  chal- 
lenge. See  S.  V.  Sutton,  8  J?.  ^  C.  417  ; 
8.  C.  mm.  B.  v.  Despard,  2  Mmu  & 
By.  406. 


§1. 


^ntox&. 
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1.  Grand 
Jurors,  etc. 

Qualificatinii  of 
jurors  in  liber- 
ties, cities,  and 
borouglls,  to  re- 
main as  before. 

Qualification  in 
London, 

*  Sic. 


Persons,  unless 
qualified  to  serve 
as  jurors  in  civil 
causes,  not  to  be 
returned  to  serve 
on  trials  for  capi- 
tal offences. 


Sect.  50.  "  The  qualification,  hereinbefore  required  for  jurors,  and  the 
regulations  for  procuring  lists  of  persons  liable  to  serve  on  juries,  shall 
not  extend  to  the  jurors  or  juries  in  any  liberties,  franchises,  cities,  bo- 
roughs, or  towns  corporate,  not  being  counties,  or  in  any  cities,  boroughs, 
or  towns,  being  counties  of  themselves,  which  shall  respectively  possess 
any  jurisdiction,  civil  or  criminal ;  but  that,  in  all  such  places,  the  she- 
riffs, bailiffs,  or  other  ministers,  having  the  return  of  juries,  shall  pre- 
pare their  panels  in  the  manner  heretofore  accustomed :  Provided  al- 
ways, that  no  man  shall  be  impaneled  or  returned  by  the  sheriffs  of  the 
city  of  London,  as  a  juror  to  try  any  issue  joined  in  his  Majesty's  Court* 
of  record  at  Westminster,  or  to  serve  on  any  jury  at  the  sessions  of  oyer 
and  terminer,  gaol  delivery,  or  sessions  of  the  peace,  to  be  held  for  the 
said  city,  who  shall  not  be  a  householder,  or  the  occupier  of  a  shop,  ware- 
house, counting-house,  chambers,  or  office,  for  the  purpose  of  trade  or 
commerce,  within  the  said  city,  and  have  lands,  tenements,  or  personal 
estate,  of  the  value  of  ^100  ;  and  that  the  lists  of  men  resident  in  each 
ward  of  the  city  of  London  who  shall  be  so  qualified  as  herein  mentioned 
shall  be  made  out,  with  the  proper  quahty  or  addition,  and  the  place  of 
abode  of  each  man,  by  the  parties  who  have  heretofore  been  used  and 
accustomed  in  each  ward  to  make  out  the  same  respectively ;  and  that 
such  shop,  warehouse,  counting-house,  chambers,  or  office  as  aforesaid, 
shall,  for  the  purposes  of  this  Act,  be  respectively  deemed  and  taken  to 
be  the  place  of  abode  of  every  occupier  thereof:  Provided  also,  that  no 
man  shall  be  impaneled  or  returned  to  serve  on  any  jury  for  the  trial  of 
any  capital  offence  in  any  county,  city,  or  place,  who  shall  not  be  qua- 
lified to  serve  as  a  juror  in  civil  causes  within  the  same  county,  city,  or 
place ;  and  the  same  matter  and  cause  being  alleged  by  way  of  challenge, 
and  so  found,  shall  be  admitted  and  taken  as  a  principal  challenge ;  and 
the  person  so  challenged  shall  and  may  be  examined  on  oath  of  the 
truth  of  the  said  matter." 

The  5  &  6  Wm.  4,  c.  76,  s.  121,  enacts  that  every  person,  being  a  burgess  in  boroughs  (o). 
.of  any  borough,  wherein  there  shall  be  a  separate  Court  of  sessions  of  the 
peace,  or  a  Court  of  record  for  the  trial  of  civil  actions  (unless  he  shall 
be  exempt  or  disqualified  otherwise  than  in  respect  of  property  from 
serving  on  juries  by. virtue  of  the  6  Geo.  4,  c.  50),  shall  be  qualified  and 
liable  to  serve  on  grand  juries  in  such  borough,  and  also  upon  juries  for 
the  trial  of  all  issues  joined  in  any  Court  of  quarter  sessions  of  the  peace, 
and  in  any  Court  of  record  for  the  trial  of  civil  actions  triable  witliin 
the  borough  of  which  such  person  shall  be  a  burgess.  (See  tit.  "  Corpora- 
tion," Vol.  I.) 

By  s.  183,  every  member  of  the  council  for  the  time  being  of  every  bo-  E.«mptions  in. 
•rough  (&),  and  every  justice  assigned  to  keep  the  peace  therein,  and  the  trea- 
surer and  town  clerk  for  the  time  being  of  every  borough,  are  exempt  and 
disquaMed  from  serving  on  any  jury  summoned  within  such  borough, 
or  in  the  coimty  wherein  such  borough  is  situate  ;  and  all  burgesses  of 
every  borough  in  and  for  which  a  separate  Court  of  session  of  the  peace 
shall  be  holden  are  exempt  from  serving  on  any  jury  summoned  for  the 
trial  of  issues  joined  in  any  Court  of  general  or  quarter  sessions  of  the 
peace  in  the  coimty  wherein  such  borough  is  situate. 

And  by  sect.  133,  no  person  in  any  borough  is  to  be  exempt  from  serv-  prescriptive  cx- 
ing  on  juries  in  any  of  the  King's  superior  Courts  of  record  at  Westmin-  ™^"s"boiis'hed 
ster,  or  in  the  superior  Courts,  civil  or  criminal,  of  the  counties  palatine  of 


(«)  As  to  jurors  for  the  iroited  dis- 
trict formed  by  joining  himdreds  or 
other  districts  to  a  borough  under 
the  5  &  6  Vict.  c.  62,  see  a.  37  of  that 
Act,  tit.  "  Gaols,"  Vol.  II. 

(i)  So  much  of  this  section  as  ex- 
empts or  diequalifiea  members  of  the 


coimcil  from  serving  on  the  grand 
jury  at  the  borough  sessions  is  re- 
pealed by  the  16  &  17  Vict.  o.  79,  s. 
6,  as  to  all  boroughs  not  oontainiag 
12,000  inhabitants  according  to  the 
census  of  1851. 
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Quakers,  Mora- 
vians, Separa- 
tists. 


JFttfors. 


§1- 


Members  of  Bar. 
bers'  Company. 


Jurors  not  com- 
pelled to  attend 
twice,  etc. 


Persons  not 
named  in  war- 
rant, etc. 


Compelling  at- 
tendance of. 


Lancaster  and  Durham,  or  in  any  Court  of  assize,  Nisi  Rius,  oyer  and 
terminer,  gaol  delivery,  or  sessions  of  the  peace,  or  in  any  other  of  the 
King's  Courts,  by  virtue  of  any  writ,  grant,  charter,  prescription,  or 
otherwise ;  and  the  section  repeals  so  much  of  the  6  Geo.  4,  c.  50,  s.  2, 
as  exempted  such  persons. 

Quakers  and  Moravians  formerly  could  not  serve  on  juries ;  for  they 
could  not  be  sworn.  (R.  v.  Ghamiens,  1  Moo.  O.  O.  374.)  But  now  they 
may  serve ;  for  they  may  take  an  aifirmation  instead  of  an  oath.  (3  &  4 
Will.  4,  c.  49,  tit.  "  Oaths,"  post.)  So  may  Separatists.  (3  &  4  WUl.  4, 
c.  82.)  So  may  persons  who  have  been,  but  have  ceased  to  be,  Quakers 
or  Moravians.     (1  &  2  Vict.  c.  77.) 

By  the  6  &  7  Vict.  c.  82,  whenever,  in  any  legal  proceedings  whatever, 
legal  proceeeings  may  be  set  out,  it  shall  not  be  necessary  to  specify  that 
any  particular  persons  who  acted  as  jurors  had  made  aifirmation  instead 
of  oath,  but  it  may  be  stated  that  they  served  as  jurymen  in  the  same 
manner  as  if  no  Act  had  passed  for  enabling  persons  to  serve  as  jurymen 
without  oath.     (And  see  the  30  &  31  Vict.  c.  35,  s.  8,  post,  70.) 

The  exemption  from  serving  as  jvirymen  claimed  by  the  members  of 
the  Barbers'  Company,  under  the  charters  of  the  1  Ed.  4,  &  5  Car.  1, 
and  the  stat.  18  Geo.  2,  c.  15,  does  not  extend  to  the  Central  Criminal 
Court,  but  is  confined  to  the  local  Courts  of  the  city  of  London,  viz. 
those  holden  before  the  mayor,  the  sheriff,  or  the  coroner.  (Me  White, 
IC.dM.  189.) 

To  prevent  too  much  burthen  being  cast  on  persons  by  their  frequent 
attendance  on  grand  juries,  the  6  Geo.  4,  c.  50,  s.  42,  enacts,  that  no 
man  shall  be  returned  to  serve  on  any  grand  jury,  at  any  sessions  of  the 
peace  in  England  or  Wales,  who  has  served  as  a  juror  on  any  such  ses- 
sions, within  one  year  before;  in  Wales,  or  in  the  counties  of  Hereford, 
Cambridge,  Huntingdon,  or  Rutland,  or  two  years  before  in  any  other 
county,  and  has  a  certificate  of  the  clerk  of  the  peace  of  having  so  served ; 
and  a  fine  is  to  be  imposed  on  the  officer  makrag  a  return  of  such  per- 
son ;  but  the  provision  does  not  extend  to  grand  jurors  at  the  assizes  or 
great  sessions. 

No  person  shall  be  summoned  but  those  named  in  the  warrant,  under 
a  fine,  to  be  imposed  on  the  officer  simunoning.  (6  Geo.  4,  c.  50,  s.  43, 
post,  83.) 

It  is  said  to  be  the  practice  at  sessions,  not  to  summon  those  who  are 
on  the  sheriff's  list  to  serve  at  the  assizes.  These  exceptions  are  cases 
not  of  disqualification,  but  of  privilege ;  and,  therefore,  any  of  the  par- 
ties rettimed  may  lawfully  serve  without  objection,  if  they  take  the  oath 
required,  and  possess  all  other  qualifications  of  grand  jurymen. 

If  duly  summoned,  persons  must  attend  and  claim  their  privilege ;  for 
the  sheriff  cannot  return  it.     (2  Inst.  448 ;  Tri.  per  Pais,  87.) 

Mode  of  compelling  attend.ance  of.]  — The  mode  of  compelling  the  at- 
tendance of  grand  jurors  is,  in  most  respects,  similar  to  the  mode  of 
compelling  the  attendance  of  petit  jurors.    As  to  which,  see^osi,  77  et 


Mode  of  swear- 
ing, etc. 


Mode  of  swearing,  etc.] — The  grand  jury  are  sworn  diligently  to  in- 
quire, and  true  presentment  make,  of  all  such  matters  and  things  as 
shall  be  given  them  in  charge ;  to  keep  secret  the  Queen's  counsel,  their 
fellows',  and  their  own ;  to  present  no  one  for  envy,  hatred,  or  malice, 
nor  to  leave  any  one  unpresehted  for  fear,  favour,  or  affection,  or  hope 
of  reward ;  but  to  present  aU  things  truly  as  they  come  to  ttieir  know- 
ledge, according  to  the  best  of  their  understanding. 

By  the  30  &  31  Vict.  c.  35,  S/  8,  a  juror  unwilling  from  conscientious 
motives  to  be  sworn  may  make  an  aifirmation ;  post,  70. 

As  to  the  charging  the  Grand  Jury  at  the  Sessions,  see  tit.  "  Sessions," 
Vol.  V. ;  1  out.  O.  L.  312,  313  ;  at  the  Assizes,  tit.  "Assizes,"  Vol.  I. ; 
1  Ohit.  0.  L.  313. 
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2.  Petit 
Jurors. 

Time  of  service. 


Time  of  Service.] — The  grand  jury  usually  serve  the  whole  of  the  ses- 
sions or  assizes.  (2  Hale,  156.)  But  the  Court  may,  in  their  discre- 
tion, command  another  grand  jury  to  be  returned  and  sworn ;  when 
tliis  is  done,  it  is  usually  where,  before  the  end  of  the  sessions  or  assizes, 
the  grand  jury,  having  brought  in  aU  their  bills,  are  discharged  by  the 
Court,  and,  after  that  discharge,  some  new  offence  is  committed,  and  the 
party  taken  and  brought  into  gaol.  (2  Hale,  156 ;  1  Gliit.  O.  L.  314.) 
See  the  42nd  section  of  the  6  Geo.  4,  c.  50,  ante,  68. 

Preferring  Bills,  etc.,  before.]  — As  to  the  mode  of  preferring  biUs  of  in-   preferring  bill 
dictmeqt  before  the  grand  jury,  and  the  evidence,  etc.,  and  finding  of  before, 
the  grand  jury,  see  tit.  "  Indictments,"  ante,  36. 

The  grand  jury  cannot  regularly  inquire  of  any  fact  done  out  of  the 
county  for  which  they  are  sWom,  unless  expressly  empowered  so  to  do 
by  statute. 

Where  the  grand  jury  have  found  a  bill,  the  judge  before  whom  the 
case  comes  to  be  tried  ought  not  to  inquire  whether  the  witnesses  were 
properly  sworn  before  the  jury ;  and  it  seems  that  an  improper  mode  of 
swearing  them  will  not  vitiate  the  indictment,  as  the  grand  jury  are  at 
Hberty  to  find  a  bill  upon  their  own  knowledge  only.  (B.  v.  Bussell,  1  G. 
(&  M.  347.     See  B.  v.  Dickinson,  B.  S  B.  401.) 

If  the  grand  jury  at  the  assizes  or  sessions  have  ignored  a  bill,  they 
cannot  find  another  bill  against  the  same  person  for  the  same  offence  at 
the  same  assizes  or  session ;  and,  if  such  other  bill  be  sent  before  them, 
they  should  take  no  notice  of  it.  (Beg.  v.  Humphreys,  1  Car.  <&  M. 
601.) 

The  grand  jury  returned  a  bill  of  indictment  which  contained  ten 
counts,  for  forging  and  uttering  the  acceptance  of  a  bill  of  exchange, 
with  an  indorsement,  "A  true  biU  on  both  counts,"  and  the  prisoner 
pleaded  to  the  whole  ten  counts.  After  the  case  for  the  prosecution  had 
concluded,  the  prisoner's  counsel  pointed  this  out.  The  grand  jury  had 
been  discharged ;  and  the  judge  would  not  allow  one  of  the  grand  jurors 
to  be  called  as  a  witness  to  explain  their  finding.  {Beg.  v.  Ooohe,  8  Oar. 
<&  P.  582.) 

The  Court  of  Queen's  Bench  wiU  not  receive  an  aifidavit  of  a  grand 
juror  as  to  what  passed  in  the  grand  jury  room  upon  the  subject  of  a 
bill  of  indictment.  {B.  v.  Marsh,  6  Ad.  S  El.  236 ;  X  N.  d  P.  187, 
S.  G.) 


II.  ^rtft  jrurors. 

The  petit  jury  for  the  trial  of  issues  consists  of  men  of  equal  condition  wnat. 
with  the  party  indicted.  Their  general  duty  is  to  hear  the  evidence  for 
and  against  liie  party  indicted,  to  attend  to  the  summing  up  of  that  evi-, 
dence  by  the  judge,  with  his  comments  upon  it,  and  to  give  their  ver- 
dict according  to  the  evidence.  (3  Inst.  30,  221.)  By  the  6  Geo.  4, 
c.  50,  s.  13,  the  jury  are  to  come  from  the  body  of  the  county,  and  not 
from  any  particular  hundred. 

The  petit  jury,  when  sworn,  must  consist  of  the  number  of  twelve   Number, 
precisely.     (2  Hale,  161 ;  B.  v.  Inhabitants  of  St.  Michael,  etc.,  South- 
ampton, 2  £1.  Bep.  719.)     And  they  must  all  assent  to  the  verdict. 
(lb.) 

The  qualifications  of  petit  jurors,  and  the  exemptions  from  serving   Qualifications, 
the  office,  are  pointed  out  by  the  statute  6  Geo.  4,  c.  50.     They  have 
been  already  noticed,  ante,  pp.  65-68,  while  treating  of  grand  jurors. 

Wlien  the  jury  is  completed,  they  are  sworn  separately,  in  criminal   Oath  of. 
cases,  as  follows  : — "  You  shall  w^  and  truly  try,  and  true  deUveranpe 
make,  between  our  sovereign  lady  the  Queen  and  the  prisonear  a,t  the  bar. 
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whom  you  shaU  have  in  charge,  and  a  true  verdict  give,  according  to 
the  evidence.     So  help  you  God." 

By  the  30  &  31  Vict.  c.  85,  s.  8,  if  any  person  summoned  or  requii-ed 
to  sei-ve  as  a  juror  in.  any  civil  or  criminal  proceeding  shall  retuse  or  be 
unwilling  from  alleged  conscientious  motives  to  be  sworn,  it  shaU  be 
lawful  for  the  Court  or  judge  or  other  presiding  officer  or  person  quahfaed 
to  administer  an  oath  to  a  juror,  upon  being  satisfied  of  the  smcenty  ot 
such  objection,  to  permit  such  person,  instead  of  being  sworn,  to  make 
liis  or  her  solemn  affirmation  or  declaration  in  the  words  following : 

"  I,  A.  B.,  do  solemnly,  sincerely,  and  truly  affirm  and  declare  that  tU  taking 
of  any  oath  is,  according  to  my  religious  belief,  unlawful;  and  I  do  also  Solemnly, 
sincerely,  and  truly  affirm  and  declare,"  etc. 

Wliich  solemn  affirmation  and  declaration  shall  be  of  the  same  force  and 
effect,  and  if  untrue  shaU  entail  all  the  same  consequences,  as  if  such 
person  had  taken  an  oath  in  the  usual  form ;  and,  whenever  in  any  legal 
proceedings  it  is  necessary  or  usual  to  state  or  allege  that  jurors  have 
been  sworn,  it  shall  not  be  necessary  to  specify  that  any  particular  juror 
has  made  affirmation  or  declaration  instead  of  oath,  but  it  shall  be  suf- 
ficient to  state  or  allege  that  the  jui-ors  have  been  "  sworn  or  affirmed." 


III.  Sjiwtal  jrurors. 

Special  juries.  Special  jm'ies  are  usually  had  when  the  matters  to  be  tried  are  of  too 

great  a  nicety  for  common  jurors. 

As  to  the  mode  of  obtaining  a  special  jury,  their  qualification,  etc.,  see 
the  b  Geo.  4,  c.  50,  ss.  30-36. 


Juries  de  inedie- 
iate. 


IV.  jrurws  ott  STrfals  of  aiienis,  etc. 

Aliens  and  denizens  are  entitled  to  demand  a  jury  de  medietate  linguae. 

By  the  6  Geo.  4,  c.  50,  s.  47,  "  Nothing  herein  contained  shall  extend, 
or  be  construed  to  extend,  to  deprive  any  alien  indicted  or  impeached 
of  any  felony  or  misdemeanour,  of  the  right  of  being  tried  by  a  jury 
de  medietate  Ungues,  but  that,  on  the  prayer  of  every  alien  so  indicted 
or  impeached,  the  sheriff  or  other  proper  minister  shall,  by  command 
of  the  Court,  return  for  one-half  of  the  jury  a  competent  number  of 
aliens,  if  so  many  there  be  in  the  town  or  place  where  the  trial  is  had, 
and,  if  not,  then  so  many  ahens  as  shall  be  foimd  in  the  same  town  or 
place,  if  any ;  and  that  no  such  alien  juror  shall  be  liable  to  be  chal- 
lenged for  want  of  freehold  or  of  any  other  qualification  required  by 
this  Act ;  but  every  such  ahen  may  be  challenged  for  any  other  cause, 
in  Kke  manh'er  as  if  he  were  qualified  by  this  Act."  (See  1  Chit.  O.  L. 
525-6.) 

If  such  a  jury  be  not  retm-ned,  on  an  indictment  against  an  alien  or  a 
denizen,  it  wiU,  as  it  seems,  be  gi-omid  for  the  defendant  to  challenge 
the  array ;  though  it  is  said  that  tlie  more  proper  time  for  demanding 
the  benefit  is  upon  pleading,  and  the  proper  mode  of  proceeding  there- 
upon to  enter  a  suggestion  upon  the  record  that  the  defendant  is  an 
alien,  and  praying  that  a  venire  de  medietate  lingua  may  be  returned. 
(See  Rust.  Entr.  204 ;  2  By.  144  h  ;  2  Hawlc.  P.  O.  43,  s.  35  ;  2  Hale 
P.  0.  271 ;  R.  V.  D'Eon,  1  Bl.  Rep.  517  ;  Reg.  v.  Manning,  1  Ben.  G.  O. 
467.)  If  the  defendant  omits  to  claim  this  advantage  until  after  the 
jury  are  sworn,  he  cannot  legally  take  any  exception  in  any  subse- 
quent stage  of  the  proceedings.  (See  2  Hale,  P.  O.  271 ;  2  Rol  Abr 
043  ;  1  Z)i/.  28  a  ;  2  By.  144-145  a.) 

"Whether  an  alien  who  is  indicted  jointly  with  a  British  subject  for  a 
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felony  thereby  loses  the  privilege  of  beiag  tried  by  a  jury  de  fhedietate     6.  Lists  of 
lingum,  qumre.  (See  Swendsen's  case,  14  S.  Tr.  659  ;  Barre's  case,  Moore,        Jurors. 

557  ;  Reg.  v.  Manning,  1  Den.  O.  O.  467.)  

A  foreign  woman  who  marries  a  natural  bom  subject  of  tliis  realm,  or 
person  naturalized,  is,  under  the  7  &  8  Vict.  c.  66,  s.  15,  naturalized 
to  aE.  intents  and  purposes  by  the  marriage,  and  therefore  cannot,  if  in- 
dicted jointly  with  her  husband,  claim  to  be  tried  by  a  jury  de  medietate 
Ungues.     (Reg.  v.  Manning,  supra.) 


V.  <3i^tv  JTttries. 

It  is  said  by  some  books,  that  any  person  happening  to  be  present  in  the  ket. 
at  a  court-leet,  or  to  be  riding  by  the  place  where  it  is  holden,  may, 
for  the  want  of  jurors,  be  compelled  by  the  steward  to  be  sworn, 
whether  he  be  resident  within  the  precinct  of  the  leet  or  not ;  by  which 
it  seems  to  be  impUed,  that  any  person  whatsoever  is  capable  of  being 
put  upon  the  jury  in  a  court-leet.     (2  Hawk.  c.  10,  s.  68.) 

The  coroner's  jury,  upon  inquest  taken  before  liim,  are  to  be  of  the  On  the  coroner's 
neighbouring  towns  ;  but  no  quahfication  by  estate  is  required  by  any  'nqaest. 
statute.     (2  Hale,  152.     See  tit.  "  Coroner,"  Vol.  1.) 

By  the  8  Hen.  6,  c.  9,  jurors  to  inquire  of  forcible  entry  or  detainer  On  inquiries  of 
shall  have  lands  or  tenements  of  40s.  a  year.  forcible  entry. 

Upon  the  writ  de  ventre  inspieiendo  the  jury  ought  to  be  of  women.   Se  ventre  impi- 
(Tri.per  Pais,  86;  see  R.  v.  Wycherly,  8  Car.  d  P.  262.)  "™''°- 


VI.  Hists  of  JTurors. 

By  the  25  &  26  Vict.  c.  107,  s.  4,  "  the  clerk  of  the  peace  in  every  Clerk  of  the 
county,  riding,  and  division  in  England  and  "Wales,  shall,  on  or  before  preMpts  to  mulsh 
the  20th  day  of  July  in  every  year,  issue  his  precept  (in  the  form  set  officers  by  post, 
forth  in  the  schedule  to  this  Act,  or  as  near  thereto  as  may  be)  to  the 
churchwardens  and  overseers  of  the  poor  of  the  several  parishes,  and  to 
the  overseers  of  the  poor  of  the  several  townships  within  the  county, 
riding,  or  division  for  wliich  he  acts,  requiring  them  to  make  out,  before 
the  1st  day  of  September  then  next  ensuing,  a  true  list  of  all  men 
residing  within  their  respective  parishes  and  townships,  qualified  and 
liable  to  serve  on  juries  according  to  the  principal  Act,  and  also  to  per- 
form and  comply  with  all  other  the  requisitions  in  the  said  precepts 
contained,  and  shall  forwai-d  the  same,  together  with  a  competent  num- 
ber of  printed  forms  of  returns  for  the  use  of  the  resp  active  persons  by 
whom  such  returns  are  to  be  made,  by  post,  in  a  registered  letter,  having 
the  words  "  Juiy  Precept "  legibly  written  or  printed  on  the  outside 
thereof,  and  addressed  to  the  churchwardens  and  overseers  as  aforesaid ; 
and  every  precept  delivered  or  tendered  as  a  registered  letter  at  the 
address  of  the  person  to  whom  it  is  addressed,  whether  a  receipt  be 
given  for  the  same  or  not,  shall  be  deemed  to  have  been  served  on  the 
person  to  whom  the  same  was  so  dehvered  or  tendered,  and,  if  dehvered 
or  tendered  to  any  one  churchwarden  or  overseer  of  a  parish  or  township, 
shall  be  deemed  to  have  been  served  on  the  whole  of  the  churchwardens 
and  overseers  of  such  parish  or  township." 

By  sect.  14,  that  Act  is  not  to  alter  or'  affect  the  mode  of  procedure 
theretofore  pursued  in  making  out  of  jury  lists  in  the  City  of  London. 

By  the  6  Geo.  4,  c.  50,  s.  5,  "  Every  such  clerk  of  the  peace  shall  cause  Clerk  of  the 
a  sufficient  number  of  warrants  {a),  precepts,  and  returns  to  be  printed,  ''rf°fe^''fop^3'^uf 

{«)  No  warrant  is  now  necessary.     2.5  &  26  Vict.  c.  107,  s.  4. 
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Justices  of  divi- 
sion may  order 
any  extra-pa- 
rochial place  to 
he  annexed  to 
any  adjoining 
parish  or  town- 
ship, for  the  pur- 
poses of  this  Act. 


according  to  the  several  forms  set  forth  in  the  schedule  hereunto  annexed, 
at  the  expense  of  the  county,  riding,  or  division,  and  shall  annex  to  every 
warrant  a  competent  number  of  precepts  and  returns,  for  the  use  of  the 
respective  persons  by  whom  such  precepts  are  to  be  issued  and  such  re- 
turns to  be  made." 

By  the  25  &  26  Vict.  c.  107,  s.  5,  the  provisions  of  the  6  Geo.  4,  c.  SO, 
as  to  the  expense  of  printing  the  warrants,  precepts,  and  returns  therein 
mentioned,  are  to  apply  to  the  printing  of  the  precepts  and  returns  re- 
quired by  that  Act;  and  the  precepts  and  jury  lists  required  to  be  posted 
and  registered  by  that  Act,  are  to  be  posted  and  registered  at  the  expense 
of  the  county,  riding,  or  division. 

By  the  6  Geo.  4,  c.  50,  s.  7,  "  It  shall  be  lawful  for  the  justices  of  the 
peace  of  any  division  in  England  or  Wales,  at  a  special  petty  sessions  to 
be  holden  for  that  purpose  before  the  1st  day  of  July  in  any  year,  to  make 
an  order  for  annexing  any  extra-parochial  place,  whenever  they  shall  think 
it  expedient,  to  any  parish  or  township  adjoining  thereto,  for  the  purposes 
of  this  Act ;  and  a  copy  of  such  order  shall,  within  five  days  from  the 
making  thereof,  be  served  upon  the  churchwardens  and  overseers  of 
such  adjoining  parish,  or  upon  the  overseers  of  such  adjoining  tovniship ; 
and  such  extra-parochial  place  shall  from  thence  continually  be  deemed 
and  taken,  for  ail  the  purposes  of  this  Act,  to  be  within  and  to  form  an 
integral  part  of  such  parish  or  township ;  and  the  churchwardens  and 
overseers  of  such  parish,  and  the  overseers  of  such  township,  shall 
and  they  are  hereby  respectively  authorized  and  required  to  make  out, 
according  to  this  Act,  a  true  list  of  all  men  qualified  and  liable  to  serve 
on  juries  as  aforesaid,  residing  as  well  in  their  own  respective  parish  or 
township,  as  in  the  extra-parochial  place  thereto  annexed,  and  shall 
from  time  to  time  perform  and  execute  within  such  extra-parochial  place 
for  the  purposes  of  this  Act,  but  for  no  other  purpose,  aU  and  every  the 
same  acts,  duties,  powers,  and  authorities,  as  in  their  own  respective 
parish  or  township,  and  shall  be  as  fully  liable  to  the  same  penalties  for 
tlie  non-performance  thereof  within  such  extra-parochial  place,  as  if 
they  had  in  every  instance  been  mentioned  in  this  Act  with  reference  to 
such  extra-parochial  place." 

Sect.  8.  "  The  churchwardens  (a)  and  overseers  of  every  parish,  and 
the  overseers  of  every  township  within  the  meaning  of  this  Act,  shall 
forthwith,  after  the  receipt  of  such  precept  from  the  high  constable  (e), 
prepare  and  make  out  in  alphabetical  order  a  true  list  of  every  man  re- 
siding within  their  respective  parishes  or  townships,  who  shaU  be  quali- 
fied and  liable  to  serve  on  juries  as  aforesaid,  with  the  Christian  and 
surname  written  at  ftdl  length,  and  with  the  true  place  of  abode,  the 
title,  quality,  calling,  or  business,  and  the  nature  of  the  qualification  of 
every  such  man,  in  the  proper  columns  of  the  form  of  return  set  forth  in 
the  schedule  hereunto  annexed." 

Lists  to  he  flied        gect.  9.  "The  churchwardens  and  overseers  of  each  'parish,  and  the 
on  c  arc     oors,    (,ygj.gggj.g  gf  gg^gj^  tovrasliip,  having  made  out  according  to  this  Act  a  list 


Churchwardens 
and  overseers  to 
make  out  lists  of 
persons  qualified 
to  serve  on  ju- 
ries, with  their 
residences,  titles, 
etc.  (6). 


[a]  A  churchwarden  whose  year  of 
office  has  expired  continues  in  office 
when  his  successor  has  been  elected, 
but  has  not  been  sworn,  nor  has  made 
the  substituted  declaration,  nor  has 
done  any  act  -which  would  make  Mm 
churchwarden  de  facto.  Such  church- 
warden is,  therefore,  bound  to  sign 
the  jury  lists  under  this  section,  and 
is  liable  to  penalties  under  sect.  45,  if 
he  does  not  sign  them.  [Bray  v. 
Somer,  31  L.  J.,  M.  C.  135.) 

{b)  By  the  25  &  26  Vict.  c.  107, 


s.  6,  the  duties  of  the  churchwar- 
dens and  overseers  are  to  remain  un- 
changed, although  they  will,  in  pur- 
suance of  the  provisions  of  that  Act, 
receive  the  precept  from  the  clerk  of 
the  peace  aud  not  from  the  high  con- 
stable. 

(c)  By  the  25  &  26  Vict.  c.  107,  s. 
6,  this  section  is  to  be  read  as  if  the 
words  "clerk  of  the  peace  "  had  been 
substituted  for  the  words  "  high  con- 
stable," 
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of  every  man  qualified  and  liable  to  serve  on  juries  as  aforesaid,  shall, 
on  the  three  first  Sundays  in  the  month  of  September,  fix  a  true  copy  of 
such  list  upon  the  principal  door  of  every  church,  chapel,  and  other 
public  place  of  religious  worship  within  their  respective  parishes  or  town- 
ships, having  first  subjoined  to  every  such  copy  a  notice,  stating  that  all 
objections  to  the  list  wiU  be  heard  by  the  justices  of  the  peace  at  a  time 
and  place  to  be  mentioned  in  such  notice,  and  having  also  signed  their 
names  at  the  foot  of  such  copy,  and  shall  likewise  keep  the  original  list, 
or  a  true  copy  thereof,  to  be  perused  by  any  of  the  inhabitants  of  their 
respective  parishes  or  townships  at  aoay  reasonable  time  during  the  three 
first  weeks  of  the  month  of  September  without  any  fee  or  reward,  to  the 
end  that  notice  may  be  given  of  men  qualified  who  are  omitted,  or  of 
men  inserted  who  ought  to  be  omitted  out  of  such  list ;  and  the  church- 
wardens and  overseers- of  each  parish,  and  the  overseers  of  each  town- 
ship, are  hereby  authorized  to  cause  a  sufficient  number  of  copies  of  such 
lists  for  the  purposes  aforesaid  to  be  printed  at  the  expense  of  their  re- 
spective parishes  or  townships." 

Sect.  10.  "  The  justices  of  the  peace  in  every  division  in  England  and 
Wales  shall  hold  a  special  petty  sessions  for  the  purposes  herein  men- 
tioned, within  the  last  seven  days  of  September  in  every  year,  on  some 
day  and  at  some  place  of  which  notice  shall  be  given  by  tiieir  clerk  be- 
fore the  twentieth  day  of  August  next  preceding  to  the  high  constable 
(a)  and  to  the  churchwardens  and  overseers  of  every  parish,  and  to  the 
overseers  of  every  township,  within  such  division ;  and  the  church- 
wardens and  overseers  of  each  parish,  and  the  overseers  of  each  town- 
ship, shall  then  and  there  (6)  produce  the  list  of  men  qualified  and  liable 
to  serve  on  juries  as  aforesaid  within  their  respective  parishes  or  town- 
ships, by  them  prepared  and  made  out  as  hereinbefore  directed,  and 
shall  answer  upon  oath  such  questions  touching  the  same  as  shall  be 
put  to  them  or  any  of  them  by  the  justices  then  present ;  and,  if  any 
man,  not  qualified  and  liable  to  serve  on  juries  as  aforesaid,  is  inserted 
in  any  such  list,  it  shall  be  lawful  for  the  said  justices,  upon  satisfaction 
from  the  oath  of  the  party  complaining,  or  other  proof,  or  upon  their 
own  knowledge  that  he  is  not  qualified  and  liable  to  serve  on  juries,  to 
strike  his  name  out  of  such  list,  and  also  to  strike  thereout  the  names  of 
men  disabled  by  lunacy  or  imbecility  of  mind,  or  by  deafness,  blindness, 
or  other  permanent  infirmity  of  body,  from  serving  on  juries  ;  and  it 
shall  also  be  lawful  for  such  justices  to  insert  m.  such  list  the  name  of 
any  man  omitted  therein,  and  likewise  to  reform  any  errors  or  omissions 
which  shall  appear  to  them  to  have  been  committed  in  respect  to  the 
name,  place  of  abode,  title,  quality,  calling,  business,  or  the  nature  of 
the  qualification  of  any  man  included  in  any  such  list :  Provided  always, 
that  no  man's  name,  if  omitted,  shall  be  inserted  in  such  list,  nor  shall 
any  error  or  omission  in  the  description  of  any  man  in  such  Hst  be 
reformed  by  the  said  justices,  unless  upon  the  application  of  such  men 
respectively,  or  unless  such  men  respectively  shall  have  had  notice  that 
an  application  for  such  purpose  would  be  made  to  the  justices  at  such 
petty  sessions,  or  unless  flie  said  justices  at  such  sessions,  or  any  two  of 
them,  shall  cause  notice  to  be  given  to  such  men  respectively,  requiring 
them  to  show  cause,  at  some  adjournment  of  such  petty  sessions  to  be 
holden  within  four  days  thereafter,  why  their  names  should  not  be  in- 
serted in  such  list,  or  why  any  error  or  omission  in  the  description  of 
such  men  in  such  list  should  not  be  reformed ;  and,  when  every  such  list 
shall  be  duly  corrected  at  such  sessions,  or  at  such  adjournment  thereof, 
it  shall  be  allowed  by  the  justices  present,  or  two  of  them,  at  such 
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and  also  kept  by 
churchwardens 
for  inspection. 


Lists  to  be  re- 
viewed and  al- 
lowed, etc.,  at 
petty  sessions  to 
be  held  in  the 
last  week  of  Sep- 
tember, 


Petty  sessions 
not  to  alter  any 
list  without  no- 
tice to  the  party 
to  be  affected  by 
the  alterations. 


Power  of  ad- 
journment. 


Lists  to  be  al- 
lowed. 


{a)  By  the  25  &  26  Vict.  c.  107,  a. 
7,  tnis  notice  is  no  longer  to  be  sent 
to  the  high  constable. 

{b)  By  the  25  &  26  Vict.  c.  107,  s. 


8,  the  justices  may  adjourn  the  petty 
sessions  for  the  production  of  any- 
list  not  sent  in  time. 
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Justices*  clerk  to 
send  j  ury  lists  to 
clerk  of  the 
peace. 


Tax  assessments 
and  poor-rates  to 
1)8  inspected. 


Lists  to  be  kept 
by  clerk  of  peace, 
and  copied  into  a 
book  to  be  deli- 
vered to  sheriff. 


Book  to  be  called 
'The  Jurors' 
Book.' 

Sheriff  to  deliver 
it  to  his  succes- 
sor. 

To  be  used  for 
one  year  from 
1st  January. 


Penalties  on 
churchwardens 
and  overseers  for 
neglecting  to 
make  out  lists, 
etc. 


JTurovs.  §  VI 

sessions  or  such  adjournment,  who  shall  sign  the  same,  with  their  allow- 
ance thereof." 

By  the  25  &  26  Vict.  c.  107,  s.  9,  "  It  shall  be  the  duty  of  the  clerk  to 
the  justices  of  the  peace  in  every  petty  sessional  division  in  England 
and  Wales  to  take  charge  of  the  jury  lists  of  each  parish  and  township 
within  such  division,  when  and  as  soon  as  they  shall  have  been  allowed 
and  signed  by  the  said  justices,  as  by  the  principal  Act  provided,  and  to 
forward  the  same  by  the  next  available  post  in  a  registered  letter  or 
letters,  with  the  words  'jury  list'  legibly  written  or  printed  on  the  out- 
side thereof,  addressed  to  the  clerk  of  the  peace  for  the  county,  riding, 
or  division,  at  his  oifioe,  together  with  a  schedule  of  the  parishes  and 
townships  for  which  jury  lists  have  been  then  allowed,  which  schedule 
shall  be  signed  by  one  of  the  said  justices ;  and  the  clerk  to  the  justices 
shall  be  entitled  to  the  fee  of  two  shillings  and  sixpence,  to  be  paid 
out  of  the  county  rate,  for  the  discharge  of  the  duties  hereby  imposed 
upon  him." 

By  the  6  Geo.  4,  c.  50,  s.  11,  "  The  respective  churchwardens  and  over- 
seers of  every  parish,  and  the  overseers  of  every  township,  shall,  for  their 
assistance  in  completing  the  lists  piirsuant  to  the  intent  of  this  Act,  (upon 
request  made  by  them  or  any  of  them,  at  any  reasonable  time  between  the 
1st  day  of  July  and  the  1st  day  of  October  in  every  year,  to  any  collector 
or  assessor  of  taxes,  or  to  any  other  officer  having  the  custody  of  any  du- 
plicate or  tax  assessment  for  such  parish  or  township),  have  free  liberty 
to  inspect  any  such  duplicate  or  assessment,  and  take  from  thence  the 
names  of  such  men  quaUfied  to  serve  on  jmies,  dweUing  within  their  re- 
spective parishes  or  townships,  as  may  appear  to  them  or  any  of  them  to 
be  necessary  or  useful ;  and  every  Court  of  petty  sessions  and  justice  of 
the  peace  shall,  upon  the  lilce  request  to  any  collector  or  assessor  of 
taxes,  or  any  other  officer  having  the  custody  of  any  duplicate  or  tax 
assessment,  or  to  any  churchwarden  or  churchwardens,  or  overseer  or 
overseers  having  the  custody  of  any  poor-rate  witliin  their  respective  di- 
visions, have  the  like  free  liberty  to  inspect  and  make  extracts  from  any 
such  duplicate,  tax  assessment,  or  poor-rate,  for  the  purpose  of  assisting 
them  in  the  reformation  and  completion  of  the  jury  fists  within  their  re- 
spective divisions." 

Sect.  12.  "  The  clerk  of  the  peace  shall  keep  the  Usts,  so  returned  by 
the  high  constable  (a)  to  the  Court  of  quarter  sessions,  among  the  re- 
cords of  the  sessions,  arranged  with  every  hundred  in  alphabetical  order, 
and  every  parish  or  township  within  such  himdred  likewise  in  alpha- 
betical order,  and  shall  cause  the  same  to  be  fairly  and  truly  copied 
in  the  same  order,  in  a  book  to  be  by  him.  provided  for  that  purpose  at 
the  expense  of  the  county,  riding,  or  division,  with  proper  columns  for 
making  the  register  hereinafter  directed,  and  shaU  deliver  the  same 
book  to  the  sheriff  of  the  county,  or  his  under  sheriflf,  within  six  weeks 
next  after  the  close  of  such  sessions ;  which  book  shall  be  called,  '  The 
Jurors'  Book  for  the  Year  ;'   (inserting  the  calendar  year  for 

which  such  book  is  to  be  in  use)  ;  and  that  every  sheriff  on  quitting 
his  office  shall  deliver  the  same  to  the  succeeding  sheriff;  and  that 
every  jurors'  book  so  prepared  shall  be  brought  into  use  on  the  1st  day 
of  January  after  it  shall  be  so  delivered  by  the  clerk  of  tlie  peace  to  the 
sheriff  or  his  under  sheriff,  and  shall  be  used  for  one  year  then  next 
following." 

Sect.  45.  "  If  any  churchwarden  or  overseer  of  any  parish,  or  any 
overseer  of  any  township  within  the  meaning  of  this  Act,  shall  refuse  or 
neglect  (unless  prevented  by  sickness)  to  assist  in  making  out  any  list 
required  by  this  Act,  so  that  the  same  shall  not  be  made  out  at  the  time 


(ffi)  Under  the  25  &  26  Vict.  c.  107, 
B.  9,  the  Hets  will  now  be  returned  by 


the  justices'  clerk  instead  of  the  high 
constable. 
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and  in  the  manner  hereinbefore  directed ;  or  shall  wilfully  omit  out  of     6.  Lists  of 
such  Ust  any  man  whose  name  ought  to  be  inserted  therein,  or  shall  wil-         Jurors. 

fully  insert  therein  the  name  of  any  man  who  ought  to  be  omitted,  or  

shall  take  any  money  or  other  reward  for  omitting  or  inserting*  any  *  *'^°-  *•  "■  *"• 
man  whatsoever,  or  shall  wilfully  insert  therein  a  wrong  description  of  *  *'"■ 
the  name,  place  of  abode,  title,  quality,  calling,  business,  or  the  nature 
of  the  qualification  of  any  man ;  or  shall  refuse'  or  neglect,  in  case  the 
number  of  forms  of  return  delivered  by  the  high  constable  shall  be  in- 
sufficient, to  apply  to  the  high  constable  for  a  sufficient  number,  so  that 
the  list  may  be  made  out  at  the  time  and  in  the  manner  hereinbefore 
directed ;  or  shall  refuse  or  neglect  to  fix  a  copy  of  such  Ust  duly  signed, 
or  to  subjoin  thereto  such  notice  as  hereinbefore  required,  on  the  princi- 
pal door  of  any  chui'ch,  chapel,  or  other  pubhc  place  of  rehgious  worsliip 
within  their  respective  parishes  or  townships,  on  any  of  the  Sundays 
on  which  the  same  ought  to  be  so  fixed ;  or  shall  refuse  to  allow  any 
inhabitant  of  their  respective  parishes  or  townships  to  inspect  such  list, 
or  a  true  copy  thereof,  gratis,  at  any  reasonable  time  during  the  three 
weeks  hereinbefore  mentioned ;  or  shall,  on  due  notice,  refuse  or  neglect 
to  produce  such  list  at  such  petty  sessions  as  aforesaid,  or  to  answer 
on  oath  such  questions  touclmig  the  same  as  shall  there  be  put,  or  to 
attend  at  such  petty  sessions,  or  any  such  adjonmment  thereof  as  afore- 
said ;  or  shall  refuse  to  allow  the  said  petty  sessions,  or  any  justice  of 
the  peace,  upon  due  request,  to  inspect  or  make  any  extracts  from  the 
poor-rate  of  any  parish  or  township  within  their  respective  divisions,  for 
the  purposes  hereinbefore  mentioned,  such  rate  being  in  the  custody  of 
the  party  so  refusing ;  every  such  churchwarden  or  overseer  ofiending  in 
any  of  the  foregoing  cases  shall,  for  every  such  ofience,  forfeit  a  simi  not 
exceeding  lOZ.,  nor  less  than  40s.,  at  the  discretion  of  the  justice  before 
whom  he  shaU  be  convicted ;  and  the  justice  before  whom  such  offender 
shall  be  convicted  of  any  such  offence  of  wrongful  insertion  or  omission, 
shall  forthwith,  in  writing  under  his  hand,  certify  the  same  to  the  clerk 
of  the  peace  of  the  coimty,  riding,  or  division  in  which  the  man  or  men 
so  wrongfully  omitted  or  inserted  shall  reside ;  and  the  said  clerk  of  the 
peace  shall  cause  the  list  in  which  such  wrongful  insertion  or  omission 
shall  have  occurred  to  be  corrected  according  to  such  certificate,  and 
shall  also  give  notice  thereof  to  the  sheriff  or  under  sheriff,  who  shall 
correct  the  jurors'  book  accordingly." 

Sect.  46.  "  If  any  clerk  of  the  peace  shall  refuse  or  neglect  to  cause  a   Penalties  on- 
sufficient  number,  either  of  warrants  (a),  precepts,  or  forms  of  return,  to   and'sheriffs""" 
be  printed,  in  the  manner  hereinbefore  directed,  or  shall  refuse  or  neg-   neglecting  their 
lect  to  issue  and  deliver  to  any  high  constable  within  the  meaning  of  ^^'y- 
this  Act  the  warrant  and  precepts  as  hereinbefore  dkected,  or  to  annex 
to  the  same  such  a  number  of  the  forms  of  return  as  he  shall  hand  fide 
deem  sufficient,  or  to  deliver  to  any  high  constable  such  additional  num- 
ber thereof  as  he  may  apply  for,  within  three  days  after  such  application ; 
or  shall  refuse  or  neglect  to  provide  or  prepare  a  jurors'  book,  within  the 
time  or  in  the  manner  and  form  hereinbefore  prescribed,  or  to  deliver 
the  same  to  the  sheriff  or  under  sheriff  of  the  county  within  the  time 
hereinbefore  prescribed,  or  to  give  notice  to  the  sheriff  or  under  sheriff 
of  any  wron^ul  insertion  or  omission,  certified  to  him  by  any  justice  of 


[a)  By  the  25  &  26  Vict.  c.  107,  as. 
3  &  4,  no  warrant  will  any  longer  be 
necessary,  and  it  will  be  the  duty  of 
the  clerk  of  the  peace  to  send  the 
precepts  direct  to  the  churchwardens 
or  overseers ;  and  by  the  same  Act, 
s.  10,  "  The  duties  of  the  clerk  of  the 
peace  with  reference  to  the  jury  hsts 
so  forwarded  to  him  by  the  clerks  to 


the  justices,  and  the  penalties  to  which 
he  is  hable  for  making  default  there- 
in, shall  be  in  all  respects  the  same 
as  if  this  Act  had  not  passed,  and  the 
said  Lists  liad  been  returned  by  the 
high,  constables  to  the  Court  of  quar- 
ter sessions  under  the  provisions  of 
the  principal  Act." 
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the  peace  as  aforesaid,  or  to  deliver  to  any  man,  who  shall  have  been 
summoned,  and  have  duly  attended  or  served  as  a  grand  juror  or  petty 
juror,  at  the  sessions  of  the  peace,  a  certificate  of  such  man's  service,  on 
his  application  and  payment  as  aforesaid,  or  to  transmit  to  the  sheriff  or 
under  sheriff  a  list  of  the  men  who  shall  hare  been  so  summoned,  and 
have  so  attended  or  served  within  the  time  and  in  the  manner  herein- 
before directed;  or  if  any  clerk  of  any  such  petty  sessions,  to  be  holden 
as  aforesaid,  shall  refuse  or  neglect  to  give  due  notice  thereof  to  any 
liigh  constable,  or  to  the  churchwardens  or  overseers  of  any  parish,  or 
to  the  overseers  of  any  township  within  such  division ;  or  if  any  sheriff 
or  under  sheriff  (a)  of  a  county  shall  make  or  cause  to  be  made  any 
alteration  whatsoever  in  the  list  of  jurors  contained  in  the  juror's  book, 
except  in  consequence  of  the  conviction  of  the  churchwarden  or  overseer 
hereinbefore  provided  for ;  or  if  any  sheriff  or  under  sheriff  of  a  coimty, 
or  any  sheriff  or  secondary  of  London,  shall  neglect  or  refuse  to  provide 
or  prepare  a  hst  of  special  jurors  in  the  manner  and  within  the  time 
hereinbefore  prescribed,  or  shall  wilfully  write  or  cause  to  be  written 
therein  the  name  of  any  person  not  qualified,  or  shall  wilfully  omit 
thereout  the  name  of  any  person  duly  qualified  as  a  special  juror,  or 
shall  neglect  or  refuse  to  write,  or  cause  to  be  written,  the  several  num- 
bers contained  in  such  list  upon  distinct  pieces  of  parchment  or  card, 
in  the  maimer  and  within  the  time  hereinbefore  prescribed,  or  shall 
subtract  or  destroy,  or  by  any  default  or  neglect  lose,  any  of  the  said 
pieces  of  parchment  or  card,  or  shall  neglect  or  refuse,  upon  discovery  of 
such  loss,  to  supply  the  same  within  five  days ;  or  if  any  sheriff  or 
under  sheriff  of  a  coimty  shall  refuse  or  neglect  to  prepare,  or  keep  for 
inspection  as  aforesaid,  a  copy  of  the  panel  in  the  cases  hereinbefore 
provided  for,  or  to  register  the  service  of  any  juror  as  hereinbefore  di- 
rected, or  to  deliver  to  any  man  who  shall  have  been  summoned,  and 
have  duly  attended  or  served  as  a  juror  at  any  Court  of  assize,  Nisi 
Prius,  oyer  and  terminer,  or  gaol  deUvery,  or  in  any  of  the  said  Courts 
of  the  three  counties  palatine  or  great  sessions  (b),  a  certificate  of  such 
man's  service,  on  his  appUcation  and  payment  as  aforesaid;  or  shall 
refuse  or  neglect,  within  ten  days  after  the  next  succeeding  sheriff  shall 
be  sworn  into  or  have  entered  upon  office,  to  deUver  over  to  him,  as 
well  all  the  jurors'  books  and  lists  that  shall  be  made  or  prepared  in 
the  year  of  his  sheriffalty,  as  also  all  such  other  like  books  and  hsts  as 
were  prepared  in  the  sheriffalty  of  any  of  his  predecessors,  within  four 
years  then  next  preceding,  and  which  were  delivered  over  to  him  by 
any  of  his  predecessors ;  every  such  clerk  of  the  peace,  clerk  of  tlie  petty 
sessions,  sheriff  or  under  sheriif,  sheriff  of  London  or  secondary,  offend- 
iug  ia  any  of  the  said  cases,  shall,  for  every  such  offence,  forfeit  tlie 
sum  of  501.,  one  moiety  whereof  shall  be  to  the  use  of  his  Majesty,  his 
heirs  and  successors,  and  the  other  moiety,  with  fuU  costs,  to  such  per- 
son as  shall  sue  for  the  same  in  any  of  his  Majesty's  Courts  of  record  at 
Westminster,  by  action  of  debt,  bill,  plaint,  or  information,  wherein  no 
essoign,  protection,  or  wager  of  law,  nor  more  than  one  imparlance  shall 
be  allowed." 

Expenses  of  By  the  7  &  8  Vict.  c.  101,  s.  60,  the  costs,  charges,  and  expenses, 

jury  lists  maybe  properly  incurred  by  the  officers  of  the  parish  in  making  out,  preparing, 
?rtes°"'     '"'"'   Pelting,  and  collecting  the  hsts  of  persons  qualified  to  serve  on  juries 

and  relating  thereto,  shall  be  paid  and  allowed  to  them  out  of  the  poor-" 

rates  of  the  parish. 


(«)  An  acting  under  sheriff  who  is 
not  the  under  sheriff  nominated  pur- 
suant to  the  3  &  4  WiU.  4,  c.  90,  s. 
5,  is  not  Uable  to  these  penalties  as 


under  sheriff.     (Williams  v.  Thomas, 
i  Exch.  479.) 

{b)  The  Welsh  judicature  is  aho-. 
lished  by  the  1  Will.  4,  c.  70. 
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By  a  clause  in  the  commission  of  the  peace  it  is  said,  "We  com- 
mand our  sheriff  that  at  certain  days,  which  you  (the  justices)  shall 
make  known  to  him,  he  cause  to  come  before  you  so  many  and  such 
good  and  lawful  men  of  his  bailiwick  (as  well  within  the  liberties  as 
without)  by  whom  the  truth  shall  be  the  better  known  and  inquired 
into." 

The  kind  of  process  to  be  issued,  in  order  to  summon  a  jury,  differs, 
according  to  the  Court  from  whence  it  is  Awarded.  In  some  Courts  there 
must  be  a  particular  precept  to  the  sheriff;  in  others  a  general  precept 
will  suffice,  or  the  whole  may  be  merely  a  command  to  the  sheriff  to 
return  a  jury  ore  tenus.     (1  Ohit.  O.  L.  506.) 

The  Courts  of  Queen's  Bench  or  gaol  delivery  are  of  the  latter  de- 
scription, and  may  have  a  panel  returned  by  the  sheriff,  without  any 
writ  to  warrant  the  process.  (9  Oo.  Rep.  1184 ;  4  Harg.  St.  Tr.  742 ;  1 
out.  O.  L.  506.) 

It  seems  that  a  jury  may  not  regularly  be  returned  before  justices  of 
the  peace  in  their  sessions  by  a  bare  award  of  the  Court,  as  before  jus- 
tices of  gaol  delivery  ;  but  that  there  ought  to  be  a  particular  precept  in 
the  nature  of  a  venire  to  the  sheriff  for  that  purpose  {a).  (2  Hawh.  c. 
41,  s.  1.) 

The  justices  of  gaol  delivery  may  also  issue  process  at  common  law 
returnable  on  the  day  in  which  it  is  awarded.  (4  Inst.  164 ;  2  Hawlc.  c. 
41,  s.  4.) 

The  commissioners  of  oyer  and  terminer,  it  seems,  might  do  so;  though 
some  contend-  that,  if  invested  with  power  under  that  commission  only, 
they  must  allow  fifteen  days  between  the  date  and  the  return.  (2  Keh. 
.212,  292 ;  2  Hawh.  c.  41,  s.  4 ;  1  OUt.  O.  L.  513.) 

But  justices  of  the  peace,  except  in  case  of  felony,  or  where  the  party 
is  in  prison,  or  consents  to  waive  the  formality,  cannot,  it  seems,  issue 
the  venire  returnable  in  a  shorter  time.  (2  Hawh.  c.  41,  s.  4;  Keilw. 
■159  ;  1  Ohit.  0.  L.  518.)  Though,  in  those  excepted  cases,  they  may, 
and  commonly  do,  try  within  a  more  limited  period.  (B.  v.  Browne,  1 
Sid.  335 ;  Ohapman's  case,  Oro.  Oar.  340 ;  2  Hawk.  c.  41,  s.  1.) 

In  cases  of  felony  it  is  agreed  (4  Inst.  164),  and  is  the  usual  practice, 
after  the  prisoners  are  arraigned  and  have  pleaded  to  the  country,  for 
the  justices  to  issue  a  precept  to  the  sheriff,  in  nature  of  a  venire  facias, 
which  may  bear  teste  the  same  day  that  the  prisoners  plead,  commanding 
the  sheriff  to  return  twenty-foirr  jurors  to  try  the  issue  upon  such  a  day ; 
or  they  may  make  it  returnable  the  same  day  that  the  prisoner  pleads, 
as  at  die  hour  of  one  in  the  afternoon,  or  the  like ;  and  this  precept  must 
be  in  the  name  and  under  the  seals  of  the  justices  or  two  of  them  (one 
being  of  the  quorum),  and  not  barely  upon  the  award  of  the  roll.  (2 
Hah,  261,  262.) 

An  indictment  at  the  quarter  sessions  contained  two  counts,  one 
charging  a  stealing  of  monies  above  the  value  of  51.  in  a  dweUing-house, 
the  other  charging  simply  a  stealing  of  monies  of  the  same  description  as 
those  contained  in  the  first.  The  jiuy  process  directed  the  jury  to  be  sum- 
moned to  inquire  if  the  prisoners  were  guilty  of  the  felony  in  the  indict- 
ment specified ;  and  the  verdict  found  them  guilty  of  the  felony  aforesaid. 
Upon  that  verdict  they  were  adjudged  to  be  transported  for  fourteen 
years.  The  judgment  was  reversed  in  the  Queen's  Bench,  with  a  direc- 
tion that  a  venire  de  novo  should  be  awarded  by  the  sessions ;  and  it  was 
held  by  the  Court  of  Error,  first,  that  the  jury  process  had  been  mis- 


7. 

ing.  Attend- 
ance of,  etc. 

Clause  in  com- 
mission, as  to. 


(a)   And  so,  It  seems,  justices  of 
oyer  and  terminer  must  award  such 


particular  precept. 
608.) 


{Id.  I  Chit.  C.  Z. 
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awarded  in  the  first  instance,  and  therefore  a  venire  tie  novo  had  been 
properly  awarded  by  the  Queen's  Bench,  and  that  it  was  no  objection 
tliat  judgment  had  been  given  upon  the  prisoners  by  the  sessions. 
{Campbell  v.  Reg.  {in  error),  11  Q.  B.  799 ;  17  L.  J.,  M.  G.  89.) 

The  distringas  must  be  tested  on  the  day  on  which  the  venire  is  re- 
turnable ;  and,  if  it  be  tested  on  the  following  or  any  subsequent  day, 
the  proceedings  will  be  discontinued.  {B.  v.  Tuchin,  2  Ld.  Baym.  1061 ; 
1  8alk.  51,  8.  O) 

The  process  should,  iu  general,  be  directed  to  the  sheriff,  and  exe- 
cuted and  returned  by  the  same  officer.  But,  where  the  sheriff  is  either 
an  actual  party,  or  is  so  nearly  related  to  the  prosecutor  or  defendant  as 
that  he  cannot  i)e  presumed  impartial,  the  process  is  to  be  directed  to  the 
coroners,  or  to  such  of  them  as  may  be  presumed  free  from  bias ;  and  if 
none  of  them  can  be  regarded  as  proper,  then  to  two  elisors  named  by 
the  Court,  and  to  whom,  for  that  reason,  no  objection  can  be  admitted  to 
prevail.     (See  1  Chit.  O.  L.  515 ;  2  Hawh.  c.  9,  s.  45.) 

In  a  case  where  the  panel  of  tales  was  granted  in  a  special  jury  case 
on  the  ground  of  interest  in  the  sheriff,  it  was  held  that  a  venire  faoia^ 
was  properly  awarded  to  the  coroner,  although  two  of  the  special  jury- 
men appeared  and  were  sworn  on  the  former  occasion.  {R.  v.  Dolby,  2 
B.  A  G.  105;  Z  D.  S  R.  311,  8.  O.) 

If  there  be  two  sheriffs  for  one  county,  and  one  of  them  be  partial,  the 
writ  must  be  directed  to  the  other,  and  not  remitted  to  the  coroners,  who 
are  only  employed  when  there  is  a  total  inability  in  the  superior  officers, 
which  cannot  be  the  case  when  there  is  one  impartial  sheriff.  {R.  S 
Reg.  V.  Warrington,  1  Salk.  152 ;  1  Chit.  O.  L.  516.) 

So,  if  the  under  sheriff  be  a  party  concerned,  the  writ  may  be  directed 
to  the  high  sheriff,  with  a  proviso  that  the  former  shall  not  interfere  in 
its  execution.     {Bac.  Abr.  Juries,  (B  3).) 

As  to  summoning  of  jm-ors  in  a  liberty  or  franchise,  see  R.  v.  Jaram, 
AB.  (B  G.  692. 

The  sheriff  makes  no  formal  return  to  the  general  precept  issued  to 
summon  jurors  on  a  commission  of  gaol  delivery  ;  but  the  return  to  it  is 
by  a  panel  or  panels,  the  title  of  which  does  not  name  any  particular 
prisoner.     (4  Harg.  St.  Tr.  745.) 

The  sheriff  must  personally  make  a  return  to  the  process,  and  shew 
that  he  complied  with  its  requisitions.     (2  Hale,  264.) 

It  was  formerly  open  to  doubt  whether  jurors  could  be  compelled  to 
attend  at  an  adjourned  quarter-sessions ;  but  it  is  now  by  the  1  &  2  Vict, 
c.  4,  declared  and  enacted  that  they  shall. 

As  to  the  summoning  and  returning  of  jurors  in  boroughs  within  the 
Municipal  Corporation  Act,  see  the  5  &  6  WiU.  4,  c.  76,  s.  121,  and  the  7 
WUl.  4  &  1  Vict.  c.  78,  s.  36,  tit.  "  Gorporations,"  Vol.  I. 

We  win  now  notice  some  of  the  provisions  of  the  6  Geo.  4,  c.  50,  as  to 
the  summoning  and  returning  of  jurors. 

Porm  of  venire  Sect.  13.  "  Every  writ  of  venire  facias  juratores  {a)  for  the  trial  of  any 

facias,  issue  whatsoever,  whether  civil  or  criminal,  or  on  any  penal  statute,  in 

any  of  the  Courts  in  England  or  Wales  hereinbefore  mentioned,  shall 

direct  the  sheriff  to  return  twelve  (i)  good  and  lawful  men  of  the  body 

of  his  county,  qualified  according  to  law,  and  the  rest  of  the  writ  shall 

and  of  precept       proceed  in  the  accustomed  form ;  and  that  every  precept  to  be  issued  for 

for  jurors  at  gaol  the  return  of  jurors  before  Courts  of  oyer  and  terminer,  gaol  delivery, 

session  onh*      *^®  Superior  criminal  courts  of  the  three  counties  palatine,  and  Courts 

peace.  — ■ _ — 


At  acljourned 
sessions. 


In  boroughs. 


Provisions  of  6 
Geo.  4,  c.  50. 


(a)  This  writ  is  now  ahoUshed.  See 
the  15  &  16  Vict.  c.  76,  s.  104,  post,  84. 

(4)  In  the  case  oi  grand  jiirors,  the 
general  precept  that  issues  before  a 


session  is,  to  return  twenty-four,  and 
commonly  the  sheriff  returns  upon 
that  precept  forty-eight.  (2  Sale, 
263.) 
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of  sessions  of  the  peace  in  England,  and  before  the  Courts  of  great  ses- 
sions and  sessions  of  the  peace  in  Wales  (a),  shall  in  like  manner  direct 
the  sheriff  to  return  a  competent  number  of  good  and  lawful  men  of  the 
body  of  his  county,  quaMed  according  to  law,  and  shall  not  require  the 
same  to  be  returned  from  any  hundred  or  hundreds,  or  from  any  par- 
ticular venue  within  the  coimty ;  and  that  the  want  of  hundredors  shaU  want  of  hun- 
be  no  cause  of  challenge,  any  law,  custom,  or  usage  to  the  contrary  not-  dredora. 
withstanding." 

Sect.  14.  "  Every  sheriff,  upon  the  receipt  of  every  such  writ  of  venire  Juries  to  be  re- 
facias  (b)  and  precept  for  the  return  of  jurors,  shall  return  the  names  of  '^j*!  l™™  ^ 
men  contained  in  the  jurors'  book  for  the  then  current  year,  and  no   sheriff  and  by  ^ 
others ;  and  that,  where  process  for  returning  a  jury  for  the  trial  of  any  coroners  and 
of  the  issues  aforesaid  shall  be  directed  to  any  coroner,  elisor,  or  other  '''*'"'^' 
minister,  he  shall  have  free  access  to  the  jurors'  book  for  the  current 
year,  and  shall,  in  like  manner,  return  the  names  of  men  contained 
therein,  and  no  others ;  Provided  always  that,  if  there  shall  be  no  jurors' 
_book  in  existence  for  the  current  year,  it  shall  be  lawful  to  return  jurors 
from  the  jurors'  book  for  the  year  preceding." 

A  new  panel  of  seventy-two  jurors  may  be  ordered  by  the  judge  to  be 
summoned  during  the  assizes ;  and  a  conviction  of  felony  by  a  jury  se- 
lected therefrom  is  vaUd.     (B.  v.  Cropper,  2  Moody,  C.  O.  B.  18.) 

Sect.  20.  "  The  Court  of  King's  Bench,  and  aU  Courts  of  oyer  and  juries  in  all 
terminer,  gaol  delivery,  the  superior  criminal  Courts  of  the  three  coun-  original  courts  ^ 
ties  palatine,  and  Courts  of  sessions  of  the  peace  in  England,  and  aU  before?'"'"^''  "^ 
Courts  of  great  sessions  and  sessions  of  the  peace  in  Wales  (c),  shall  re- 
spectively have  and  exercise  the  same  power  and  authority  as  they  have 
heretofore  had  and  exercised  in  issuing  any  writ  or  precept,  or  in  making 
any  award  or  order,  orally  or  otherwise,  for  the  return  of  a  jury  for  the 
trial  of  any  issue  before  any  of  such  Courts  respectively,  or  for  the 
amending  or  enlarging  the  panel  of  jurors  returned  for  the  trial  of  any 
such  issue ;  and  the  return  to  every  such  writ,  precept,  award,  or  order, 
shall  be  made  in  the  manner  heretofore  used  and  accustomed  in  such 
Courts  respectively,  save  and  except  that  the  jurors  shall  be  returned 
from  the  body  of  the  county,  and  not  from  any  himdred  or  hundreds,  or 
from  any  particular  venue  witliin  the  county,  and  shaU  be  qualified  ac- 
cording to  this  Act."  This  enactment  seems  to  recognize  the  right 
of  a  Court  of  quarter  sessions  to  order  the  sheriff  to  return  a  jm-y  imme- 
diately as  well  in  misdemeanours  as  felonies,  which  was  formerly  open 
to  doubt. 

Sect.  21.  "  When  any  person  is  indicted  for  high  treason  or  misprision   Copy  of  the  panel 
of  treason,  in  any  Court  other  than  the  Court  of  King's  Bench,  a  Hst  of  to  be  delivered  to 
the  petit  jury,  mentioning  the  names,  professions  and  places  of  abode  of  For  Wgh"treason. 
the  jurors,  shall  be  given  at  the  same  time  that  the  copy  of  the  indict- 
ment is  delivered  to  the  party  indicted,  which  shall  be  ten  days  before 
the  arraignment,  and  in  the  presence  of  two  or  more  credible  witnesses ; 
and,  when  any  person  is  indicted  for  high  treason  or  misprision  of  trea- 
son in  the  Court  of  King's  Bench,  a  copy  of  the  indictment  shall  be  de- 
Uvered  within  the  time  and  in  the  manner  aforesaid ;  but  the  list  of  the 
petit  jury,  made  out  as  aforesaid^  may  be  deKvered  to  the  party  indicted 
at  any  time  after  the  arraignment,  so  as  the  same  be  delivered  ten  days 
before  the  day  of  trial :  Provided  always,  that  nothing  hereia  contained   Exceptions, 
shall  anyways  extend  to  any  indictment  for  high  treason,  in  compassing 
and  imagining  the  death  of  the  King,  or  for  misprision  of  such  treason, 


(a)  The  1  Will.  4,  c.  70,  abolishes 
the  Welsh  judicature. 

(b)  These  writs  are  now  abolished. 
See  the  15  &  16  Vict.  c.  76,  s.  104, 


post,  84. 

(c)  The  1  Will.  4,  c.  70,  aholishea 
the  Welsh  judicature. 
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Judge  of  assize, 
etc.,  may  direct 
the  same  panel 
for  the  criminal 
and  civil  sides, 
and  may  direct 
two  sets  of  jnrors 
to  be  summoned, 
one  to  attend  at 
the  beginning  of 
each  assize,  and 
the  other  to  at- 
tend the  residue 
thereof,  to  serve 
indiscriminately 
on  the  criminal 
and  civil  side. 


Summons  shall 
be  made  out 
eirher  for  the 
first  or  second 
set. 


In  case  of  views, 
the  judge  to  ap- 
point trial  during 
the  attendance  of 
the  viewers. 


where  the  overt  act  or  overt  acts  of  such  treason  alleged  in  the  indict- 
ment shall  be  assassination  or  kiUing  of  the  King,  or  any  direct  attempt 
against  his  hfe,  or  any  direct  attempt  against  his  person,  whereby  liis 
Ufe  may  be  endangered  or  his  person  may  su^er  bodily  harm;  or  to 
any  indictment  of  high  treason  for  counterfeiting  his  Majesty's  coin,  the 
great  seal  or  privy  seal,  his  sign  manual  or  privy  signet ;  .or  to  any  in- 
dictment of  high  treason,  or  to  any  proceedings  thereupon,  against  any 
offender  or  offenders  who  by  any  Act  or  Acts  now  in  force  is  and  are  to 
be  indicted,  arraigned,  tried,  and  convicted,  by  such  like  evidence  and 
in  such  maimer  as  is  used  and  allowed  against  offenders  for  counterfeit- 
ing his  Majesty's  coin."  (See  the  5  &  6  Vict.  c.  51,  tit.  "  Treason," 
Vol.  V.) 

Sect.  22.  "  In  any  county  in  which  the  justices  of  assize  in  England, 
or  the  justices  of  the  superior  Courts  of  the  said  counties  palatine,  or  the 
judges  of  the  great  sessions  in  any  county  of  Wales  (a),  shall  think  fit 
so  to  direct,  the  sheriff,  or  other  minister,  to  whom  the  return  of  the 
venire  facias  juratores,  or  other  process  for  the  trial  of  causes  at  Nisi 
Prius,  doth  belong,  shall  summon  and  impanel  such  number  of  jurors, 
not  exceeding  one  hundred  and  forty-four,  as  such  judges  or  justices 
respectively  shall  think  fit  to  direct,  to  serve  indiscriminately  on  the 
criminal  and  civil  side ;  and  that,  where  such  judges  or  justices  respec- 
tively shall  so  direct,  the  sheriff,  or  other  minister,  shall  divide  such 
jurors  equally  into  two  sets,  the  first  of  which  sets  shall  attend  and  serve 
for  so  many  days  at  the  beginning  of  each  assize  or  great  sessions,  as 
such  judges  or  justices  respectively  shall,  within  a  reasonable  time  be- 
fore the  commencement  of  such  assize  or  gi-eat  sessions  respectively, 
tliink  fit  to  direct,  and  the  other  of  which  sets  shaU  attend  and  serve  for 
the  residue  of  such  assize  or  great  sessions :  Provided  always,  that  such 
sheriff  or  other  minister  shall,  in  the  summons  to  the  jurors  in  each  of 
such  sets,  specify  whether  the  juror  named  therein  is  in  the  first  or 
second  set,  and  at  what  time  the  attendance  of  such  juror  will  be  re- 
quired ;  and  the  sheriff,  or  other  minister,  to  whom  the  return  of  the 
venire  facias  juratores,  or  other  process  for  the  trial  of  causes  at  Nisi 
Prius,  doth  belong,  shall,  upon  his  return  of  every  such  writ  or  process, 
annex  thereto  a  panel,  containing  the  names  alphabetically  arranged, 
together  with  the  additions  and  places  of  abode  of  the  jurors  in  each  of 
such  sets;  and,  during  the  attendance  and  service  of  the  first  of  such  sets, 
the  jury  on  the  civil  side  shall  be  drawn  from  the  names  of  tlie  persons 
in  that  set,  and,  during  the  attendance  and  service  of  the  second  of  such 
sets,  from  the  names  of  the  persons  in  such  second  set :  Provided  always 
that,  in  any  case  wherein  an  order  for  a  view  shall  have  been  obtained  as 
hereinafter  mentioned,  it  shall  be  lawful  for  the  judge  before  whom  such 
case  is  to  be  tried,  and  he  is  hereby  required,  on  the  application  of  tlie 
party  obtaining  such  order,  to  appoint  such  case  to  be  tried  during  the 
attendance  and  service  of  that  set  of  jurors  in  which  the  viewers,  or  the 
major  part  of  them,  are  included  (b)." 


(a)  See  note  (a),  rnite,  79. 

(S)  The  usual  way  of  granting 
views  now  is  on  the  parties  entering 
into  a  rule  by  consent,  that  in  case  no 
view  be  had  (as  if  no  jurors  attend), 
or  if  a  view  be  had  by  any  of  the  ju- 
rors, (though  not  being  six  of  the  &:st 
twelve),  yet  the  trial  shall  proceed, 
and  no  objection  he  made  on  account 
thereof,  or  for  want  of  a  proper  re- 
turn. (1  Burr.  256.)  The  Court  will 
only  under  particular  circumstances 
grant  a  view  in  an  indictment  for 
perjury ;  but  a,  view  will  be  refused 


if  there  he  einy  risk  of  misleading  the 
jury.  (Anon.,  2  Chit.  422.)  In  an 
information  for  duties,  against  the 
proprietors  of  a  glass  manufactory, 
the  Court  of  Exchequer  will  not  grant 
a  view  of  the  premises,  where  the 
question  may  be  tried  by  the  produc- 
tion of  a  model.  (Att.-Gen.  v.  Green, 
1  I'rice,  130.)  Where,  on  the  trial  of 
a  rape,  it  was  wished  on  the  part  of 
the  prisoner  that  the  jury  should  see 
the  place  at  which  tiie  offence  was 
said  to  have  been  committed,  and  the 
place  was  so  near  to  the  Court  that 


§  vir. 


jrttrofs. 
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7.  Summon- 
ing, Attend- 
ance of,  etc. 

Where  jurors  are 
to  view  lands, 
etc,  Court  may 
order  special 
writs  of  venire 
fadas,  distringas, 
or  habeas  cor- 
pora. 


Sect.  23.  "  Where  in  any  case,  either  civil  or  criminal,  or  on  any 
penal  statute,  depending  in  any  of  the  said  Courts  of  record  at  West- 
minster, or  in  the  counties  palatine,  or  great  sessions  in  Wales  (a),  it 
shall  appear  to  any  of  the  respective  Com-ts,  or  to  any  judge  thereof  in 
vacation,  that  it  will  be  proper  and  necessary  that  some  of  the  jurors 
vs'ho  are  to  try  the  issues  in  such  case  should  have  the  view  of  the  place 
in  question,  in  order  to  their  better  understanding  the  evidence  that  may 
be  given  upon  the  trial  of  such  issues,  in  every  such  case,  such  Court, 
or  any  judge  thereof  in  vacation,  may  order  a  rule  to  be  drawn  up,  con- 
taining the  usual  terms,  and  also  requiring,  if  such  Court  or  judge  shall 
so  think  fit,  the  party  applying  for  the  view  to  deposit  in  the  hands  of 
the  under  sheriff  a  sum  of  money  to  be  named  in  the  rule,  for  payment 
of  the  expenses  of  the  view,  and  commanding  special  virits  of  venire 
facias,  distringas,  or  habeas  corpora  to  issue  (b),  by  which  the  sheriff,  or 
other  minister,  to  whom  the  said  writs  shall  be  djreoted,  shall  be  com- 
manded to  have  six  or  more  of  the  jurors  named  in  such  writs,  or  in  the 
panels  thereto  annexed  (who  shall  be  mutually  consented  to  by  the  par- 
ties, or,  if  they  cannot  agree,  shall  be  nominated  by  the  sheriff,  or  such 
other  minister  as  aforesaid),  at  the  place  in  question,  some  convenient 
time  before  the  trial,  who  then  and  there  shall  have  the  place  in  question 
shewn  to  them  by  two  persons  (c)  in  the  said  vmts  named,  to  be  appointed 
by  the  Court  or  judge ;  and  tlie  said  sheriff,  or  other  minister,  who  is  to 
execute  any  such  writ,  shall,  by  a  special  return  upon  the  same,  certify 
that  the  view  hath  been  had  according  to  the  command  of  the  same,  and 
shall  specify  the  names  of  the  viewers." 

Sect.  24.  "  Where  a  view  shall  be  allowed  in  any  case,  those  men  who   Viewers,  in  case 
shall  have  had  the  view,  or  such  of  them  as  shall  appear  upon  the  jury   Jj,  s^TOrTJipon '" 
to  try  the  issue,  shall  be  first  sworn;  and  so  many  only  shall  be  added  to   the  jury  first, 
the  viewers  who  shall  appear,  as  shall,  after  all  defaulters  and  challenges 
allowed,  make  up  a  full  jury  of  twelve." 

Sect.  25.  "  The  summons  of  every  man  to  serve  on  juries,  not  being 
special  juries,  in  any  of  the  Courts  aforesaid,  shall  be  made  by  the  proper 
officer,  ten  days  at  the  least  before  the  day  on  which  the  juror  is  to 
attend,  by  showing  to  the  man  to  be  summoned,  or,  in  case  he  shall  be 
absent  from  the  usual  place  of  his  abode,  by  leaving  with  some  person 
there  inliabiting  a  note  in  writing,  under  the  hand  of  the  sheriff  or  other 
proper  officer,  containing  the  substance  of  such  summons  ;  and  the  sum- 
mons of  every  man  to  serve  on  special  juries  in  any  of  the  Courts  afore- 
said shall  be  made  by  the  like  persons  and  in  the  like  manner  as  afore- 
said, tlu'ee  days  at  the  least  before  the  day  on  wliich  the  special  juror  is 
to  attend :  Provided  always,  that  this  Act  shall  not  reqture  any  longer 
time  for  summoning  any  jurors  in  the  city  of  London  or  county  of  Mid- 
dlesex than  has  been  heretofore  by  law  required,  nor  shall  give  any 
longer  time  for  the  return  of  any  writ  of  venire  facias,  habeas  corpora,  or 
distringas,  than  has  beeir  heretofore  by  law  required ;  but  that,  where 
there  shall  not  be  ten  days  between  the  awarding  of  such  writ  and  the 
return  thereof,  every  juror  may  be  summoned,  attached,  or  distrained,  to 
appear  at  the  day  and  time  therein  mentioned,  as  he  might  heretofore 
have  been." 

By  the  25  &  26  Vict.  c.  107,  s.  11,  "  Any  person  liable  to  serve  on  any 


Jurors  to  be  sum- 
moned ten  days 
before  the  day  of 
attendance ; 


and  for  special 
juror3,threeday3 


Time  for  sum- 
moning jurors  for 
Loudon,  etc.,  as 
heretofore. 


the  jury  could  bave  a  view  without 
inconvenience,  the  judge  allowed  a 
view,  although  the  prosecutor  did  not 
consent  to  it.  (Sea.  v.  Whalley,  2  C 
#  K.  376.) 

{a)  The  1  WiU.  4,  c.  70,  abolisheB 
the  Welsh  judicature. 

(A)  These  writs  are  abolished  by 

VOL.    III. 


the  15  &  16  Vict.  c.  76,  s.  104 ;  and 
see  lb.  s.  115,  post,  84. 

(c)  The  costs  of  a  view  cannot  be 
allowed,  unless  the  writ  contain  the 
name  of  a  shewer  appointed  by  the 
plaintiff  as  well  as  defendant.  ( Taij- 
lor  v.  Thompson,  7  Jiiiiff.  403  ;  5  M.  $ 
P.  255;  1  Dowl  P.  G.  218,  S.  C.) 
G 
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7.  Summon- 
ing, Attend- 
ance of,  etc. 

All  jurors  may 
be  summoned  by 
post. 


Sheriffs  to  be 
allowed  costs  of 
summonses. 


Extent  of  Act. 
Jury  lists  to  be 
made,  etc.,  in  the 
city  of  London  as 
before. 


jrurors.  §  vii. 

jury  may  be  summoned  as  heretofore,  or  in  the  manner  follo^ving ;  that 
is  to  say,  the  sheriff  or  other  proper  ofl&cer  may  make  out  a  summons 
and  affix  the  seal  of  his  office  thereto,  and  such  summons,  having  the 
words  'jury  summons'  legibly  written  or  printed  on  the  same  side  as 
the  address,  may  be  sent  open  by  the  post,  prepaid,  and  directed  to  the 
person  so  required  to  seiTe  as  juror  at  his  place  of  abode  as  described  in 
'  the  jurors'  book,'  which  said  summons,  together  with  a  duphcate  en- 
dorsed witli  the  name  and  address  of  the  juror  to  whom  the  original 
summons  is  directed,  shall  be  taken  to  the  postmaster  of  any  post  office 
where  money  orders  are  received  or  paid,  viithin  such  hours  as  shaU  have 
been  previously  agi-eed  upon  at  such  post  office,  and  under  such  regula- 
tions with  respect  to  the  registration  of  such  summons  and  the  fee  to  be 
paid  for  such  registration  (which  fee  shall  in  no  case  exceed  twopence 
over  and  above  the  ordinary  rate  of  postage)  as  shaU  from  time  to  time 
be  made  by  tlie  postmaster-general  in  that  behalf ;  and,  ia  aU  cases  in 
which  such  fee  shall  have  been  duly  paid,  the  postmaster  shall  compare 
the  address  of  the  said  summons  with  that  of  the  duplicate,  and  on  being 
satisfied  that  they  are  ahlce  shall  forward  the  summons  to  its  address  by 
the  post,  and  shall  return  the  duplicate  to  the  party  bringiiig  the  same, 
duly  stamped  with  the  stamp  of  the  said  post  office ;  and  the  production 
by  the  party  who  posted  such  summons  of  such  stamped  duphcate  shall 
be  evidence  of  the  summons  having  been  delivered  at  the  dwelling  house 
of  the  person  whose  name  and  address  is  thereon  endorsed,  at  the  place 
mentioned  in  such  endorsement,  on  the  day  on  wliioh  such  summons 
would,  in  the  ordinary  course  of  post,  have  been  delivered,  provided  it 
shall  appear  that  the  same  was  not  retiimed  by  the  post  office  as  un- 
delivered ;  and  any  summons  sent  by  the  post  as  before  mentioned,  and 
not  so  returned  as  undeUvered,  shall  be  considered  in  all  respects  as  duly 
served ;  and  in  the  event  of  any  person  to  whom  any  summons  shaU  be 
addressed  being  ascertained  to  be  dead,  or  to  have  permanently  left  the 
place  to  which  such  summons  is  addressed,  the  postmaster  or  letter- 
carrier  of  the  place  in  wliich  the  summons  shaU  then  be,  shaU  endorse 
thereon  the  reason  of  the  non-deUvery  thereof,  and  forward  the  same  in 
the  usual  course  of  post  to  the  returned  letter  office  in  London,  in  order 
that  it  may  be  returned  to  the  sender :  provided  always  that,  when  any 
.summons  shaU  be  served  by  post  under  the  provisions  of  this  Act,  two 
additional  days  shaU  be  aUowed  for  the  transmission  of  such  summons 
by  post,  over  and  above  the  number  of  days  required  by  law  for  the  ser- 
vice of  a  summons,  before  the  day  on  winch  the  juror  is  required  to 
attend." 

Sect.  13.  "  The  costs  incmTed  by  any  sheriff  in  summoning  jurors  by 
post  imder  the  provisions  of  this  Act,  so  far  as  the  same  shall  not  exceed 
the  sum  aUowed  to  such  sheriff,  or  his  predecessor  in  office,  on  that 
account,  ia  any  one  year  vnthin  the  three  years  immediately  preceding 
the  passing  of  this  Act,  may  be  included  in  his  ordinary  biU  of  cravings, 
and  shaU  be  aUowed  by  the  commissioners  of  her  Majesty's  treasury." 

Sect.  14.  "  Tliis  Act  shaU  not  extend  to  Scotland  or  Ireland;  and  no- 
thing in  this  Act  contained  shaU  alter  or  affect  the  mode  of  procedure 
heretofore  pursued  in  the  making  out  of  jury  Usts  or  the  summoning  of 
jurors  in  the  city  of  London." 

The  jmy  process  must  be  sent  to  the  sheriff  in  the  case  of  common 
jurors  ten  days,  and  in  the  case  of  special  jurors  three  days,  at  the  least, 
before  the  commission  day  at  the  assizes.  (Charlton  v.  Burfit,  1  M.  S 
Scott,  450.) 

The  6  Geo.  4,  c.  50,  s.  26  relates  to  the  mode  of  baUoting  for  juries  in 
Courts  of  assize  or  Nisi  Prius. 

Sect.  39  indemnifies  the  sheriff  in  retm-ning  any  unquaUfied  person 
not  Uable.  If  the  sheriff  returns  one  not  in  the  jurors'  book,  or  if  the 
clerk  of  assize  records  appearances  when  the  party  did  not  appear,  they 
may  be  fined. 


§  vn. 


JTuwrs. 
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7.  Summon- 
ing, Attend- 
ance of,  etc. 

Clerk  of  peace  to 
make  out  a  list  of 
all  who  serve  at 
sessions, ou  grand 
or  petty  juries, 
and  transmit 
same  to  sheriff, 
to  be  registered 
in  jurors'  book. 

Certificates  of 
services  to  be 
given  by  clerk  of 
peace. 


Sect.  40.  The  sheriff  is  to  register  the  names  of  jiu'ors  who  have 
served,  and  to  give  certiiioates. 

Sect.  41.  "  The  clerk  of  the  peace,  at  every  sessions  of  the  peace  to  be 
holden  for  any  county,  riding,  or  division,  in  England  or  Wales,  shaR 
make  out  a  list  of  such  men  as  shall  be  summoned,  and  shall  attend  to 
serve,  on  any  grand  jury  or  petty  jury  at  such  sessions,  together  with 
their  respective  places  of  abode  and  additions,  and  the  date  of  their  ser- 
vices, and  shall,  within  twenty  days  after  the  close  of  every  such  ses- 
sions, transmit  such  list  to  the  sheriff  or  under  sheriff  of  the  county, 
who  is  hereby  required  forthwith  to  register  the  names  of  the  men  in- 
cluded in  such  list  in  the  proper  columns  of  the  jurors'  book  for  that 
purpose,  together  with  the  date  of  their  services ;  and  every  man  so 
summoned,  and  having  duly  attended  or  served  until  discharged  by  the 
Court  of  sessions,  shaU  upon  apphcation  by  Mm  made  to  such  clerk  of 
the  peace,  before  he  shall  depart  from  the  place  where  the  sessions  are 
holden,  receive  a  certificate,  testifying  such  his  service,  which  certifi- 
cate the  said  clerk  of  the  peace  is  hereby  required  to  give,  on  payment 
of  Is." 

Sect.  42.  "  No  man  shall  be  returned  as  a  juror  to  serve  at  any  session  Jurors  not  to  be 
of  Nisi  Piius  or  of  gaol  delivery,  ia  the  county  of  Middlesex,  who  has  wiSta™r?ai^n^p'e" 
served  as  a  juror  at  either  of  such  sessions  in  the  said  county  in  either  riods  to  assizes. 
of  the  two  terms  or  vacations  next  immediately  preceding,  and  has  the 
sheriff's  certificate  of  having  so  served;  and  no  man  shall  be  returned  as 
a  juror  to  serve  on  trials  before  any  Court  of  assize.  Nisi  Prius,  oyer 
and  terminer,  or  gaol  dehvery,  or  any  of  the  said  Courts  of  the  three 
comities  palatine,  or  the  said  great  sessions,  who  has  served  as  a  jiu'or  at 
any  of  such  Courts  within  one  year  before  in  Wales  (a)  or  in  the  coun- 
ties of  Hereford,  Cambridge,  Huntingdon,  or  Rutland,  or  four  years  be- 
fore in  the  county  of  York,  or  two  years  before  in  any  other  county,  and 
has  tlie  sheriff's  certificate  of  having  so  served ;  and  no  man  shall  be  re- 
turned to  serve  upon  any  grand  jury  or  petty  jury  at  any  sessions  of 
the  peace  to  be  holden  for  any'  county,  riding,  or  division  in  England  or 
Wales,  who  has  served  as  a  juror  at  any  such  session  within  one  year 
before  in  Wales  or  in  the  counties  of  Hereford,  Cambridge,  Huntingdon, 
or  Rutland,  or  two  years  before  in  any  other  county,  and  has  the  certi- 
ficate of  the  clerk  of  the  peace  of  having  so  served ;  and,  if  any  sheriff  or 
other  minister  shall  wilfully  transgress  in  any  of  the  cases  aforesaid,  the 
Com't  may,  and  is  hereby  required,  on  examination  and  proof  of  every 
such  offence  in  a  siunmary  way,  to  set  such  fine  upon  every  such  of- 
fender as  the  Court  shaU  tliink  meet :  Provided,  that  nothing  herein  con- 
tained shall  extend  to  grand  jurors  at  the  assizes  or  great  sessions,  or  to 
special  jurors." 

Sect.  43.  "  No  sheriff,  under  sheriff,  coroner,  elisor,  baiUff,  or  other 
officer  or  person  whatsoever,  shall,  directly  or  indirectly,  take  or  receive 
any  money  or  other  reward,  or  pronuse  of  money  or  reward,  to  excuse 
any  man  from  serving  or  from  being  summoned  to  serve  on  jmies,  or 
under  any  such  colour  or  pretence  (6) ;  and  no  bailiff  or  other  officer 


Nor  to  quarter 
sessions. 


No  money  to  be 
taken  to  excuse 
persons  from 
serving. 


(a)  The  Welsh  judicature  is  abo- 
lished  by  the  1  WiU.  4,  c.  70. 

(S)  In  JJ.  V.  Whitaker,  (2  Cowp.  752), 
the' defendant  was  summoning  bailiff 
to  the  sheriff  of  Middlesex,  and  it  was 
his  province  to  summon  jurors  to  at- 
tend to  try  causes.  An  attachment 
was  granted  against  him,  upon  a 
charge  of  de'mandwg  and  receiving 
money  from  several  of  the  inhabi- 
tants to  excuse  them  from  serving, 


and  for  summoning  such  as  refused 
to  pay  Tiim  more  frequently  than  it 
came  to  their  turn.  Being  examined 
upon  interrogatories,  it  appeared  to 
the  Court,  upon  the  report  of  Sir 
James  Burrow,  that  he  adinitted  hav- 
ing received  small  sums  from  several 
individuals ;  that  in  some  years  he 
had  received  in  the  whole  about  £60 
or  £70  ;  and  in  every  year  something, 
though  sometimes  not  more  than  £20. 
G  2 
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8.  Challenges. 

None  to  be  sum- 
moned but  those 
named  in  the 
warrant. 


Penalties  for  neg 
lect  of  duty  of 
officers. 


Jury  process 
abolished. 


Precept  by 
judges  of  assize. 


Printed  panel  to 
be  prepared. 


Proceedings  to  be 
the  same  as 
before. 


jrurors.  §  viii. 

appointed  by  any  sheriif,  under  sheriff,  coroner,  or  elisor,  to  summon 
juries,  shall  summon  any  man  to  serve  thereon  other  than  those  whose 
names  are  specified  ia  a  warrant  or  mandate  signed  by  such  sheriif,  un- 
der sheriff,  coroner,  or  elisor,  and  directed  to  such  bailiif,  or  other  officer ; 
and,  if  any  sheriff,  under  sheriff,  coroner,  elisor,  baihff,  or  other  officer, 
shall  wilfully  transgress  in  any  of  the  cases  aforesaid,  or  shall  summon 
any  juror,  not  being  a  special  juror,  less  than  ten  days  before  the  day  on 
which  he  is  to  attend,  or  shall  simimon  any  special  juror  less  than  three 
days  before  the  day  on  which  he  is  to  attend,  except  in  the  cases  herein- 
before excepted,  the  Court  of  assize,  Nisi  Prius,  oyer  and  termiaer, 
gaol  delivery,  great  sessions,  or  superior  Court  of  the  said  counties  pa- 
latine, or  Court  of  sessions  of  the  peace,  within  whose  jurisdiction  the 
offence  shaU  have  been  committed,  may,  and  is  hereby  required,  on  ex- 
amination and  proof  of  such  offence  in  a  summary  way,  to  set  such  a 
fine  upon  every  person  so  offending  as  the  Court  shall  think  meet,  ac- 
cording to  the  natiu'e  of  the  offence." 

As  to  the  penalties  and  punishment  of  officers  for  neglect  of  duty  in 
summoning,  etc.,  jurors,  see  the  45th  and  subsequent  sections  of  the  Act, 
ante,  74. 

By  the  15th  &  16th  Vict.  c.  76,  it  is  enacted  as  foUows  : — 

Sect.  104.  "  The  several  writs  of  venire  facias  jy,ratores,  and  distringas 
juratores,  or  habeas  corpora  juratorum,  and  the  entry  jurata  ponitur  in 
respeotu  shall  no  longer  be  necessary  or  used." 

Sect.  105.  "  The  precept  issued  by  the  judges  of  assize  to  the  sheriff, 
to  summon  jurors  for  the  assizes,  shall  du-ect  that  the  jurors  be  sum- 
moned for  the  trial  of  aU  issues,  whether  civil  or  criminal,  which  may 
come  on  for  trial  at  the  assizes ;  and  the  jurors  shall  thereupon  be  sum- 
moned in  like  manner  as  at  present." 

Sect.  106.  "  A  printed  panel  of  the  jurors  summoned  shall,  seven  days 
before  the  commission  day,  be  made  by  the  sheriff,  and  kept  in  the  office 
for  inspection ;  and  a  printed  copy  of  such  panel  shall  be  delivered  by 
the  sheriff  to  any  party  requiring  the  same,  on  paymefit  of  one  shilling, 
and  such  copy  shall  be  annexed  to  the  Nisi  Prius  Record." 

Sect.  115.  "  The  jurors  contained  in  such  panels  as  aforesaid  shall 
be  the  jurors  to  try  the  causes  at  the  assizes  and  sittings  for  wliicli  they 
shall  be  summoned  respectively ;  and  all  such  proceedings  may  be  had 
and  taken  before  such  juries  in  like  manner,  and  with  the  like  con- 
sequences in  all  respects,  as  before  any  jmy  summoned  in  pursuance  of 
any  writ  or  writs  of  venire  facias  juratores,  distringas  juratores  or 
habeas  corpora  juratorum,  before  this  Act." 


VIII.  eijan^tffe  of  jrurors. 

Challenge  of  When  the  juTors  are  called,  either  party  is  at  liberty  to  challenge 

jurors.  them  ;  either  the  whole  panel,  or  any  mdividual  of  the  panel. 

And  herein, — 


But  he  denied  ever  having  demanded 
it,  or  having  ever  been  guUty  oi  par- 
tiality, either  in  excusing  those  who 
paid  him,  or  in  summoning  those  more 
frequently  than  he  ought  to  have 
done  who  refused  to  pay  him.  He 
swore  he  received  it  only  as  a  Christ- 
mas-box, which  had  been  customary, 
and  in  no  other  view  whatever,  and 
positively  denied  that  he  ever  acted 
with  any  partiality  in  consequence  of 


its  being  given  or  refused.  The  Court 
thought  this  to  be  a  very  bad  practice, 
and  of  very  evil  example  ;  wherefore 
they  fined  him  £200,  and  ordered  him 
to  be  committed  tiU  paid.  They 
added,  that  the  sheriff  should  be  in- 
formed of  this,  and  that  it  should  be 
recommended  to  him  to  discharge  this 
man  from  his  office  of  summoning 
baUiff. 


§  VIII.  jrurors, 

1.  Of  the  several  Kinds  of  Challenge,  p.  85. 

2.  How  the  Challenge  is  to  be  taken,  p.  90. 

3.  How  the  Challenge  shall  be  tried,  p.  93. 

1.  Several  Kinds  of  Challenge. 

There  are  two  lands  of  challenge ;  either  to  the  array,  by  which  is   Two  kinds  of 
meant  the  whole  jury  as  it  stands  arrayed  in  the  panel,  or  httle  square   <=''»"«nge, 
pane  of  parolunent  on  wliich  the  jurors'  names  are  written ;  or  to  the 
polls,  by  which  are  meant  the  several  particular  persons  or  heads  in  the 
an-ay.  (1  Inst.  156,  158.) 

To  the  Array.]  — Challenge  to  the  array  is  in  respect  to  the  partiality   To  the  array. 
or  default  of  the  sheriff,  coroner,  or  other  oificer  that  made  the  return ; 
And  this  is  twofold — 

1.  Principal  challenge  to  the  array ;  which,  if  it  be  made  good,  is  a   Principal  chai- 
sufficient  cause  of  exemption,  without  leaving  anything  to  the  judgment   ar"fy '°  "'^ 
of  the  triers. 

Causes  o"f  challenge  of  this  sort  are  such  as  these  :  if  the  sheriff,  or 
other  officer,  be  of  kindred  or  affinity  to  tlie  plaintiff  or  defendant,  if  the 
affinity  continue.  (See  post,  88.)  If  any  one  or  more  of  the  jury  be 
returned  at  the  nomination  of  the  party,  plaintiff  or  defendant,  the 
whole  array  shall  he  quashed.  If  the  plaintiff  or  defendant  have  an 
action  of  battery  against  the  sheriff,  or  the  sheriff  against  either  party, 
this  is  a  good  cause  of  challenge.  So,  if  the  plaintiff  or  defendant  have 
an  action  of  debt  against  the  sheriff ;  but  otherwise  it  is,  if  the  sheriff 
have  an  action  of  debt  against  either  party ;  or,  if  the  sheriff  have  par- 
cel of  the  land  depending  upon  the  same  title  ;  or,  if  the  sheriff,  or  his 
bailiff  which  returned  the  jury,  be  under  the  distress  of  either  party ; 
or,  if  the  sheriff  or  liis  bailiff  be  either  of  counsel,  attorney,  officer,  or 
servant  of  either  party,  gossip,  or  arbitrator  in  the  same  matter,  and 
treated  thereof.  (1  Inst.  156.) 

By  the  6  Geo.  4,  c.  50,  s.  28,  "  No  challenge  shall  be  taken  to  any  panel 
of  jurors  for  want  of  a  knight's  being  returned  in  such  panel,  nor  any 
array  quashed  by  reason  of  any  such  challenge ;  any  law,  custom,  or 
usage  to  the  contrary  notwithstanding." 

By  the  same  Act,  (s.  13),  the  want  of  hundredors  shall  be  no  cause 
of  challenge.  (See  the  section,  ante,  78;  and  the  former  law  on  this 
subject,  Co.  Litt.  125,  etc.) 

There  can  be  no  challenge  to  the  array  on  the  ground  of  unindiffer- 
ency  in  the  Master  of  the  Crown  Office,  he  being  the  officer  of  the  Court 
expressly  appointed  to  nominate  the  jury.  The  only  remedy  in  such  a 
case  is  to  apply  to  the  Court  by  motion  to  appoint  some  other  officer  to 
nominate  the  jury.  {R.  v.  Edmonds,  i  B.  £  Aid.  471.) 

The  Master  of  the  Crown  Office,  in  nominating  the  jury,  selected  the 
names  of  the  jurors,  and  did  not  take  them  by  chance  from  the  free- 
holders' book.  He  also  took  those  only  whose  names  had  the  addition 
of  "  Esquire,"  or  of  some  higher  degree  ;  and  included  some  persons  who 
were  in  the  commission  of  the  peace  :  the  Court  of  King's  Bench  held, 
that,  in  so  doing,  he  was  perfectly  right.  He  also  included  in  Ms  no- 
mination some  persons  who,  as  grand  jurymen,  had  found  the  indict- 
ment, and  persisted  in  his  opinion  as  to  their  sufficiency,  unless  the 
Crown  would  consent  to  abandon  them ;  which  was  done,  and  others 
were  then  substituted  in  their  places'  The  Court  of  King's  Bench  hald 
that  he  was  wrong  in  his  opinion,  but  that  there  was  no  ground  for  pre- 
suming partiality.  {lb.)  » 

The  sheriff's  officer  had  neglected  to  summon  one  of  the  twenty -four 
special  jur3rmen  returned  on  the  panel.  The  Court  of  King's  Bench 
held,  that  tliis  was  no  ground  of  challenge  to  the  array  for  unindifferency 
.on  the  part  of  the  sheriff,  {lb.) 

A  grand  juror  who  found  the  bill  ought  not,  it  seems,  to  be  on  the 
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8.  Challenges,  jury.  (lb. ;  Goolc's  case,  13  How.  St.  Tr.  839 ;  B.  v.  Sullivan,  1  Per.  S 
D.  96;  8  Ad.  d  El.  31.) 

There  can  be  no  challenge  to  the  array,  when  the  process  has  been 
directed  to  elisors.  [Oo.  Litt.  158  a.) 

As  to  challenges  on  the  trials  of  aliens,  on  account  of  the  jury  not 
being  partly  constituted  of  aliens,  see  ante,  70. 

The  subject  may  challenge  the  array  against  the  Queen  ;  as,  in  tra- 
verse of  an  office,  he  that  traverseth  may  challenge  the  array ;  and  so  it 
is  in  case  of  life.  (1  Inst.  156.) 

And,  where  a  subject  may  challenge  the  aiTay  for  tmindiiferency, 
there  the  Queen,  being  a  party,  may  also  challenge  for  the  same  cause. 
(1  Inst.  156.)  A  challenge  to  the  array  must  be  formally  tendered  be- 
fore the  jury  are  sworn.  {BrunsUll  v.  Oiles,  2  M.  S  Scott,  41 ;  9  Bing. 
13,  S.  O.) 

The  person  challenging  the  array  must  be  prepared  strictly  to  prove 
the  cause  [B.  v.  Savage,  B.  S  M.  O.  O.  51) ;  and  he  cannot,  if  he  omit 
chaUengmg,  take  any  advantage  afterwards.  (B.  v.  Sheppard,  1  Leach, 
101 ;  B.  v.  Sutton,  8  B.  d  O.  417  ;  S.  O.  nam.  B.  v.  Despard,  2  M.  S  B. 
406.) 

The  array  challenged  on  both  sides  shall  be  quashed.   (1  Inst.  156.) 


Challenge  to  the 
array  for  favour. 


2.  Challenge  to  the  array  for  favour. — He  that  taketh  this  must  shew 
in  certain  the  name  of  liim  that  made  it,  and  in  whose  time,  and  all  in 
certainty.  This  kind  of  challenge,  being  no  principal  challenge,  must 
Ibe  left  to  tlie  discretion  and  conscience  of  the  triers.  As,  if  tlie  plaintiff 
or  defendant  be  tenant  to  the  sheriff,  this  is  no  principal  challenge,  but 
he  may  challenge  for  favour,  and  leave  it  to  trial.  So  affcoity  between 
the  son  of  the  sheriff  and  the  daughter  of  the  party,  and  the  Uke,  is  no 
principal  challenge,  but  to  the  favour;  but,  if  the  sheriff  marry  the 
daughter  of  either  party,  or  the  Uke,  this  (as  hath  been  said)  is  a  prin- 
cipal challenge.  (1  liist.  156.) 

But,  where  the  Queen  is  party,  one  shall  not  challenge  the  array  for 
favour ;  because,  in  respect  of  his  allegiance,  he  ought  to  favour  the 
Queen  more.  .  But,  if  the  sheriff  be  a  menial  servant  of  the  Queen,  there 
the  challenge  is  good.  (1  Inst.  156.)  By  which  it  seems  to  be  meant, 
that  such  challenge  is  not  good  without  shewing  some  actual  partiality 
in  the  sheriff.     (2  Hawh.  c.  43,  s.  32.) 

But  the  Queen  may  challenge  the  array  for  favour.     (1  Inst.  156.) 

To  the  Polls^ — Challenge  to  the  polls  is  threefold : — 

1.  Peremptory. — This  is  so  called,  because  a  person  may  challenge 
peremptorily,  upon  his  own  dislike,  without  shewing  any  cause. 

This  peremptory  challenge  shall  not  be  allowed  to  the  Queen.  The  6 
Geo.  4,  c.  50,  s.  29,  which  is  a  re-enactment  of  the  previous  law  on  the 
subject  (B.  V.  Frost,  9  O.  d  P.  136),  provides,  "  That  in  aU  inquests 
to  be  taken  before  any  of  the  Courts  hereinbefore  mentioned,  wherein  the 
King  is  a  party,  howsoever  it  be,  notwithstanding  it  be  alleged  by  them 
that  sue  for  the  King,  that  the  jurors  of  those  inquests,  or  some  of  them, 
be  not  indifferent  for  the  King,  yet  such  inquests  shall  not  remain  un- 
taken  for  that  cause ;  but,  if  they  that  sue  for  the  King  will  challenge 
any  of  those  jurors,  they  shall  assign  of  their  challenge  a  cause  certain, 
and  the  truth  of  the  same  challenge  shall  be  inquired  of  according  to  the 
custom  of  the  court ;  and  it  shall  be  proceeded  to  the  taldng  of  the  same 
ioquisitions,  as  it  shall  be  found  if  tiie  challenges  be  true  or  not,  after 
Number  allowed,  the  discretion  of  the  Court ;  and  that  no  person  arraigned  for  murder  or 
felony  shall  be  adnlitted  to  any  peremptory  challenge  above  the  number 
of  twenty." 

And  this  peremptory  challenge  is  not  allowablo  to  the  party  against 
the  Queen,  but  only  in  cases  of  treason  or  felony,  in  favour  of  life.  (1 
Inst.  156.) 


To  the  polls. 

Peremptory  chal- 
lenge. 

Not  allowed  to 
the  Queen, 


When  allowed 
against  the 
Queen, 
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8.  Challenges. 

Not  allowed  in 
collateral  issues, 
or  misde- 
meanours. 


Every  challenge 
beyond  the  legal 
number  shall  be 
void. 


§  VIII.  jrutrors. 

Nor  is  a  peremptory  challenge  allowed  in  the  trial  of  collateral  issues ; 
{Post.  42 ;  3  MS.  Sum.  158) ;  nor  in  any  trial  for  a  misdemeanour. 
(Reading's  case,  7  Howell's  St.  Tr.  265 ;  Titus  Oates's  case,  10  Howell's 
St.-  Tr.  1079.     See  also  Christian's  Note  to  4  Blackst.  Com.  353.) 

In  any  treason  the  prisoner  has  his  common-law  right  of  peremptorily 
challenging  thirty-five.     (See  the  1  &  2  P.  &  M.  c.  10.) 

If  several  prisoners  are  jointly  indicted,  and  join  in  their  challenges, 
they  can  only  challenge  the  limited  number  in  the  whole  ;  but,  if  they 
are  tried  separately,  then  each  of  them  may  challenge  the  whole  num- 
ber.    {B.  V.  Gharnoch,  3  Salh.  81.) 

A  prisoner,  in  a  case  of  felony,  having  challenged  twenty  jurors  per- 
emptorily, cannot  withdraw  one  of  these  challenges  to  challenge  another 
juror,  instead  of  one  that  he  had  previously  challenged.  {R.  v.  Parry, 
1  a.&P.  836.) 

The  light  to  a  peremptory  challenge  of  jurors  to  the  number  of  twenty 
exists  in  all  cases  of  felony,  and  is  not  confined  to  those  which  are 
punishable  capitally.  {&ray  v.  Reg.,  11  Gl.  S  Pin.  427.) 

If  the  party  challenge  above  the  proper  number,  he  shall  not  have 
judgment  of-  death,  but  his  challenge  shall  be  overruled,  and  he  shall 
be  put  upon  his  trial.     (Hale's  P.  G.  Sum.  259  ;  2  Hale,  270). 

And  by  the  7  &  8  Geo.  4,  c.  28,  s.  3,  it  is  enacted,  "  That  if  any  per- 
son, indicted  for  any  treason,  felony,  or  piracy,  shall  challenge  peremp- 
torily a  greater  number  of  the  men  returned  to  be  of  the  jury  than  such 
person  is  entitled  by  law  so  to  challenge  in  any  of  the  said  cases,  every 
peremptory  challenge  beyond  the  number  allowed  by  law  in  any  of  the 
said  cases  shall  be  entirely  void,  and  the  trial  of  such  person  shall  pro- 
ceed as  if  no  such  challenge  had  been  made." 

In  case  of  felony  after  a  prisoner  has  challenged  twenty  of  the  jurors 
peremptorily,  he  may  still  examine  any  other  of  the  jurors  who  are  sub- 
sequently called  as  to  the  qualification.    (B.  v.  Oeach,  9  G.  S  P.  499.) 

2.  Principal  challenge  to  the  poUs  is  where   cause  is   shewn,  but   Principal  chai- 
which,  if  found  true,  stands  sufficient  of  itself,  without  leaving  any-   i™ge. 
thing  to  the  triers. 

Causes  of  principal  challenge  to  the  polls  are  such  as  these  : — 

A  peer  is  not  to  be  sworn  on  juries ;  and  he  may  be  challenged  by   Peer  sworn. 
either  party,  or  may  bring  a  writ  of  privilege  for  his  discharge.    ,  (1  Inst. 
156 ;  2  Hawk.  c.  43,  s.  11.     See  ante,  65,  and  Ld.  Headleys  case,  R.  S 
R.  117.) 

Want  of  freehold  has  been  held  a  good  cause  of  challenge.     (1  Inst.   Estate. 
156.)     But  this  is  now  otherwise  by  the  6  Geo.  4,  c.  50,  s.  27,  post,  90. 

Also,  if  a  person  be  an  aUen.    (R.  v.  Sutton,  8  B.  d  O.  417;  S.  C.  nom.   Alienage. 
B.  V.  Despard,  2  M.  S  B.  406;  1  Inst.  156.    And  see  the  6  Geo.  4,  c.  50, 
s.  3,  ante,  66.)     And  by  the  27th  section  of  that  Act,  it  seems  ahenage 
is  not  a  ground  even  of  challenge  to  a  special  juror.     (B.  v.  Sutton, 
SB.SC.  417  ;  Q,  M.  c&  B.  406,  S.  C.) 

If  the  juror  be  within  the  age  of  twenty-one,  it  is  a  good  cause  of  chal-    Age. 
lenge.     (1  Inst.  157.)     So,  if  a  female.     (Ante,  65.)  _     Female. 

If  a  juror  be  above  the  age  of  sixty,  (the  age  limited  by  the  6  Geo.  4, 
c.  50,  s.  1,  ante,  65),  or  be  sick,  or  be  non-resident  in  the  country,  he 
may  sue  out  a  writ  of  privilege  for  his  discharge  ;  but,  if  he  be  returned 
and  appear,  he  can  neither  be  challenged  by  the  party,  nor  excuse  liim- 
self  from  serving,  if  there  be  not  enough  without  him.  (2  Hawk.  c.  43, 
s.  26.)- 

If  the  juror  be  of  blood  or  kindred  to  either  party,  this  is  a  principal   Kindred, 
challenge;  for  that  the  law  presumeth  that  one  kinsman  doth  favour 
another,  before  a  stranger ;  and  how  far  remote  soever  he  is  of  kindred, 
yet  the  challenge  is  good.     (1  Itist.  157.) 
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8.  Challenges. 

Affinity. 

Godfathers. 

Interest  in  title. 
Prejudice. 


Malice. 


Prior  verdict  by 
the  juror. 


Indictor. 


Juror  having 
been  an  arbitra- 
tor in  the  cause. 


Counsel,  etc. 


Eating  and 
drinking  at  the 
cost  of  a  party. 


Parishioner. 


Surors.  §  viii; 

If,  during  the  trial  of  a  case  of  felony,  it  "be  discovered  that  the  pri- 
soner has  a  relation  on  the  jury,  tliis  is  no  ground  for  discharging  the 
jury,  and  the  case  must  proceed.     {Beg.  v.  Wardle,  1  O.  S  M.  647.) 

Affinity,  or  aUiance  by  marriage,  is  a  principal  challenge,  if  the  same 
continue,  or  issue  he  had ;  otherwise  it  is  hut  to  the  favour.  (1  Inst. 
157.) 

If  the  juror  be  godfather  to  the  cliild  of  the  plaintiff  or  defendant, 
or  they  to  his  chUd,  this  is  allowed  to  be  a  good  challenge,  in  our  books. 
(76.) 

If  a  jirror  hath  part  of  the  land  that  dependeth  upon  the  same  title,  it 
is  a  principal  challenge.     (lb.) 

It  hath  been  allowed  a  good  cause  of  challenge,  on  the  part  of  the  pri- 
soner, that  the  juror  hath  declared  his  opinion  beforehand,  that  the  party 
is  guilty,  or  will  be  hanged,  or  the  like.     (2  Hawk.  c.  43,  s.  28.) 

But  expressions  used  hy  a  juryman  previous  to  the  trial,  are  not  a  cause 
of  challenge,  unless  they  can  be  referred  to  sometliing  of  personal  iUwiU 
towards  the  party  challenging.  (B.  v.  Edmonds,  i  B.  S  Aid.  492  ;  2 
Hawh.  c.  43,  s.  28). 

Actions  brought  by  the  juror  against  either  of  the  parties,  or  by  either 
of  the  parties  against  him,  which  imply  malice  or  displeasure,,  are  causes 
of  principal  challenge ;  other  actions  which  do  not  imply  mahce  or  dis- 
pleasure are  but  to  the  favour.     (1  Inst.  157.) 

Likewise,  if  a  juror  gave  a  verdict  before  for  the  same  cause  or  upon 
the  same  title  or  matter,  though  between  other  persons.     (1  Inst.  157.) 

But  it  is  not  a  ground  of  challenge  that  a  juror  on  other  trials  has  not 
found  a  verdict  for  the  Crown.     {B.  v.  Sawdon,  2  Lewin,  117.) 

So,  likewise,  one  may  be  challenged,  that  he  was  indictor  of  the 
plaintiff  or  defendant  in  the  same  cause ;  for  such  a  one,  it  may  be 
thought,  wiU  not  falsify  his  former  oath.  (Lamb.  554.  And  see  B.  v. 
Edmonds,  4  .5.  S  Aid.  471.)  And,  if  a  grand  jmyman  who  was  one  of 
the  indictors  in  the  same  cause  be  returned  upon  the  petit  jury,  and  do 
not  challenge  himself,  he  shall  be  fined.     (2  Hale,  309.) 

If  a  juror  hath  been  an  arbitrator  chosen  by  the  plaintiff  or  defendant 
in  the  same  cause,  and  hath  been  informed  thereof  or  treated  of  the 
matter,  this  is  a  principal  challenge ;  otherwise,  if  he  were  chosen  indif- 
ferently by  either  of  the  parties.     (1  Inst.  157.) 

If  he  be  of  counsel,  servant,  or  of  fee  of  either  party,  it  is  a  principal 
challenge.     (1  Inst.  157.) 

Also,  if  a  juryman,  before  he  be  sworn,  take  information  of  the  case, 
this  is  a  cause  of  challenge.     (2  Hale,  306.) 

But  it  is  no  cause  of  challenge  by  the  counsel  for  the  prosecution,  in 
case  of  felony,  that  the  juror  is  a  client  of  the  prisoner  who  is  an  attor- 
ney.    [B.  V.  Geach,  9  G.  d  P.  499.) 

Nor  that  the  juror  has  visited  the  prisoner  as  a  priest  smce  he  has 
been  in  prison.     (lb.) 

If  any,  after  he  be  returned,  do  eat  and  drink  at  the  charge  of  either 
party,  it  is  a  principal  cause  of  challenge.     (1  Inst.  157.) 

But  it  is  not  a  principal  challenge  to  a  juror,  but  only  to  the  favour, 
that  the  prosecutor  was  lately  entertained  at  his  house.  (Anon  3  Salk 
81.) 

In  a  cause  where  the  parson  of  the  parish  is  party,  and  the  right  of 
the  church  cometh  into  debate,  a  parishioner  is  a  principal  challenge 
(lb.    See  2  n.)  i        i  s  • 
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On  the  trial  of  an  indiotment  for  a  riot,  it  is  ground  for  the  prosecu-    8.  Challenges. 

tor's  challenging  a  juror  that  he  is  an  inhabitant  of  the  town  where  the  

riot  occurred,  and  that  he  has  taken  an  active  part  in  the  matter  which 
led  to  it.     (Beg.  y.  Swain,  2  M.  S  Bob.  112.) 

If  either  party  labour  the  juror,  and  give  him  anything  to  give  his   Labouring  a 
verdict,  this  is  a  principal  challenge  ;  but,  if  either  party  labour  the  juror  ^"™'^' 
to  appear  and  to  do  his  conscience,  this  is  no  challenge  at  aU,  but  lawful 
for  hun  to  do  it.     (1  Inst.  157.) 

That  the  juror  is  a  fellow-servant  with  either  party  is  no  principal  reliow-servant. 
challenge,  but  to  the  favour,     (i  b.) 

If  the  juror  be  attainted  or  convicted  of  treason  or  felony,  or  for  any  Attainder  or  con- 
offence  to  life  or  member,  or  in  attaint  for  a  false  verdict,  or  for  perjury  ■"<='"">• 
as  a  witness,  or  in  a  conspiracy  at  the  suit  of  the  Queen,  or  in  any  suit 
(either  for  the  Queen  or  for  any  subject)  be  adjudged  to  the  pillory, 
tumbril,  or  the  liie,  or  to  be  branded  or  stigmatized,  or  to  have  any 
other  corporal  punishment,  whereby  he  becometh  infamous ;  these,  and 
the  like,  are  principal  causes  of  challenge.  (1  Inst.  158 ;  and  see  now 
the  6  Geo.  4,  c.  50,  s.  3,  ante,  66.) 

So  it  is,  if  a  man  be  outlawed  in  trespass,  debt,  or  any  other  action;    Outlawry, 
for  he  is  ex  lege,  and,  therefore,  not  a  lawful  man.     (1  Inst.  158.) 

But  it  is  no  objection  that  a  juror  has  been  sworn  by  a  wrong  Chris-  Wrongly  sworn, 
tian  name,  either  in  a  criminal  or  a  civil  case.  An  instance  of  the  former 
kind  occurred  at  Newcastle  in  1783,  where,  after  the  business  of  the 
Cro^mi  side  was  over,  it  was  discovered  that  Robert  Curry,  who  served 
upon  the  jury,  had  answered  to  the  name  of  Joseph  Curry  in  the  sheriff's 
panel,  and  had  been  sworn  by  that  name.  On  further  inquiry  it  ap- 
peared that  there  was  a  person  of  the  name  of  Joseph  Curry,  belonging 
to  Newcastle,  but  not  at  that  time  resident  within  the  county ;  that 
Robert  Curry  was  qualified  to  serve  on  jm-ies,  and  had  been  summoned 
by  the  bailiffs  to  attend  on  the  Crown  side  as  a  juryman  at  these  as- 
sizes. AU  this  was  mentioned  to  Mr.  Baron  Uyre,  who,  conceiving  it 
only  to  amount  to  a  misnomer  in  the  panel  of  the  juryman  uitended  to 
be  returned,  and  who  did  serve,  and  that  it  was  but  cause  of  challenge, 
which,  on  being  stated,  would  instantly  have  been  rectified  by  altering 
the  panel,  and  that  after  judgment  it  could  not  be  assigned  as  error,  did 
not  incline  to  interpose  on  the  ground  of  a  supposed  irregularity  in  the 
proceedings.  However,  on  being  pressed  by  the  counsel,  the  judge 
thought  fit  to  respite  the  execution  of  a  convict  for  forgery  untU  the 
Michaehnas  Term  following,  that  he  might  have  an  opportunity  of  men- 
tioning the  case  to  the  rest  of  the  judges.  And  on  the  first  day  of  Mi- 
chaelmas Term,  1783,  the  judges  were  unanimously  of  opinion  that 
there  was  no  ground  for  the  objection  if  a  writ  of  error  were  brought, 
and  much  less  upon  a  summary  application.  (The  ease  of  a  juryman, 
13  East,  231,  n.) 

And  in  a  civil  case  of  Wray  v.  Thorn,  (M.  18  Geo.  2),  the  Court  of 
Common  Pleas  refused  to  set  aside  a  verdict  and  grant  a  new  trial,  be- 
cause one  of  the  jurors  was  named  Henry  in  the  venire,  the  habeas  cor- 
pora, and  the  postea,  his  real  Christian  name  being  Harry.  ( Willes, 
Bep.  488.) 

However,  where  Richard  Shepherd  served  in  the  jury  on  a  civil  case, 
not  having  been  returned  on  the  NisiPrius  panel,  but  having  answered 
to  the  name  of  Richard  Geator,  who  was  returned,  the  Court  of  Com- 
mon Pleas  set  aside  the  verdict  and  awarded  a  new  trial.  [Norman  v. 
Beamont,  Willes,  Bep.  484.) 

But  in  Hill  v.  Yates,  (B.  50  Geo.  3),  where  the  son  of  a  person  re- 
turned upon  the  panel  had  answered  to  his  father's  name  when  called, 
and  had  served  upon  the  jury,  it  was  moved  in  the  Court  of  King's  Bench 
as  a  ground  for  setting  aside  the  verdict  and  having  a  new  trial ;  and  the 
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8.  Challenges,   cases  of  Newman  v.  Beaumont  and  Wray  v.  Thorn  were  cited ;  but  the 

Court  refused  to  grant  the  rule,  and  adverted  to  the  case  of  Ourry,  as  in 

point.  (13  East,  R,  229.)  This  case  is,  however,  of  doubtful  authority ; 
for  in  a  case  where  a  person  named  William  Maynard,  not  summoned  to 
serve  on  a  jury  at  Nisi  Prius,  answered  to  the  name  of  Thomas  RusseU, 
for  whom  a  summons  directed  to  "  RusseU,  or  the  inhabitants  of  the 
house,"  was  dehvered,  and  to  whose  house  he  had  succeeded,  the  objec- 
tion haying  been  made  before  the  verdict  was  taken,  a  venire  de  novo  was 
awarded.     (Dovey  v.  Hobson,  2  Ma/rsh.  154  ;  6  Taunt.  460,  8.  O.) 

Again,  in  Bex  v.  Tremearne  (5  B.  d  G.  254),  which  was  also  a  case 
of  personation,  the  same  course  was  followed  as  in  Dovey  v.  Hobson  {uU 
supra),  although  the  mistake  was  not  discovered  tUl  after  verdict. 

So,  too,  where  upon  the  trial  of  a  prisoner  for  murder,  the  name  of 
Joseph  Henry  Thome  was  called  from  the  jury  panel  as  a  juror  to  try 
him,  when  WiUiam  Thomeley,  who  was  also  upon  the  jury  panel,  by 
mistake  answered  to  that  name,  -went  into  the  jury  box,  and  not  being 
challenged,  was  duly  sworn,  the  trial  proceeded,  and  the  prisoner  was 
convicted  and  sentenced,  and  the  mistake  was  not  discovered  till  the 
following  day,  it  was  held  by  Lord  Campbell,  C.J.,  Coehhurn,  C.J.,  Cole- 
ridge and  Wightman,  JJ.,  and  Martin  and  Watson,  BB.,  dissentientihus 
Erie,  Orompton,  Crowder,  Willes,  and  Byles,  JJ.,  and  Ohannell,  B.,  that 
there  had  been  a  mistrial  and  that  the  Court  had  jurisdiction  to  set  aside 
the  verdict  and  judgment,  and  (dubitantibus  Coleridge,  J.,  and  Martin,  B.) 
that  the  proper  course  was  to  order  a  venire  de  novo.  {Reg.  v.  Mello-r, 
D.  d  B.  O.  C.  468;  27  L.  J.,  M.  C.  121.) 

By  the  6  Geo.  4,  c.  50,  s.  27,  "  If  any  man  shall  be  returned  as  a 
juror  for  the  trial  of  any  issue  in  any  of  the  Courts  hereinbefore  men- 
tioned, who  shall  not  be  qualified  according  to  this  Act,  the  want  of  such 
qualification  shall  be  good  cause  of  ohaUenge  (a),  and  he  shall  be  dis- 
charged upon  such  challenge,  if  the  Court  shall  be  satisfied  of  the  fact ; 
and,  if  any  man  returned  as  a  juror  for  the  trial  of  any  such  issue 
shall  be  qualified  in  other  respects  according  to  this  Act,  the  want  of 
freehold  shall  not  on  such  trial  in  any  case,  civil  or  criminal,  be  accepted 
as  good  cause  of  challenge,  either  by  the  Crown  or  by  the  party,  nor  as 
cause  for  discharging  the  man  so  returned  upon  his  own  application, 
any  law,  custom,  or  usage  to  the  contrary  notwithstanding ;  provided 
that  nothing  herein  contained  shall  extend  in  anyTvise  to  any  special 
juror." 

Sect.  50  of  the  same  Act  provides,  "  That  no  man  shall  be  impanelled 
or  returned  to  serve  on  any  jury  for  the  trial  of  any  capital  ofience  in  any 
county,  city,  or  place,  who  shall  not  be  qualified  to  serve  as  a  juror  in 
civil  causes  within  the  same  county,  city,  or  place  ;  and  the  same  matter 
and  cause  being  alleged  by  way  of  challenge,  and  so  found,  shall  be  ad- 
mitted and  taken  as  a  principal  challenge  ;  and  the  person  so  challenged 
shall  and  may  be  examined  on  oath  of  the  truth  of  the  said  matter." 

And  see  further,  as  to  who  are  qualified,  ante,  65  et  seq. 

Challenge  to  the  3.  Challenge  to  the  polls  for  favour. — This  is  when  either  party  cannot 
polls  for  favour.  (;g^]jg  ^^y  principal  challenge,  hut  sheweth  causes  of  favour,  which  must 
be  left  to  the  conscience  and  discretion  of  the  triers,  upon  hearing  the 
evidence,  to  find  him  favourable  or  not  favourable.  Aiid  the  causes  of 
favour  are  infinite.  For  aU  which,  the  rule  of  law  is,  that  he  must  stand 
indifferent,  as  he  stands  unsworn.     (1  Inst.  157.) 


Want  of  qualifi- 
cation in  jurors 
to  be  cause  of 
challenge,  but 
not  the  want  of 
freehold. 


Not  to  extend  to 
special  jurors. 


Persons  unquali- 
iied. 


2.  Mode  of  taking  the  Challenge. 

Mode  of  taking         No  challenge  can  be  taken  either  to  the  array  or  to  the  poUs,  until  a 
the  challenge.  "  ^ 


(a)  But  it  will  not  be  ground  for  a  new  trial.     {Mansell  v.  Reg., post,  91.) 
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full  juiy  liave  appeared ;  and  therefore,  where  the  chaUenges  are  taken   Q.Ohallenges. 

previously,  they  are  irregularly  made.     {R.  v.  Edmonds  and  others,  4  B.  

<&  Aid.  4.11) 

The  challenge,  either  by  the  Crown  or  by  the  prisoner,  must  be  before 
the  oath  is  commenced.  The  moment  the  oath  has  begun,  it  is  too  late. 
The  oath  is  begun  by  the  jm-or  taking  the  book,  having  been  directed  by" 
the  officer  of  the  Court  to  do  so ;  but,  if  the  juror  takes  the  book  without 
authority,  neither  party  wishing  to  challenge  is  to  be  prejudiced  thereby. 
{R.  V.  Frost,  9  O.SP.  137.) 

The  Crown  is  not  to  be  put  to  shew  grounds  of  challenge  in  a  case  of 
felony,  till  the  panel  is  exhausted  :  and  the  B  Geo.  4,  c.  50,  makes  no 
alteration  of  the  law  in  this  respect.     {R.  v.  Parry,  7  O.  <£  P.  836.) 

In  felonies,  on  going  through  the  panel,  the  Crown  has  an  unlimited 
right  of  challenge,  or  of  directing  the  jurors  to  "  stand  by,"  and,  when  the 
panel  is  perused  or  exhausted,  and  not  before,  it  must  assign  cause. 
The  panel  is  gone  through  or  perused,  not  as  soon  as  the  names  have 
been  called  over,  but  as  soon  as  every  proper  attempt  has  been  made  to 
secure  the  presence  of  those  whose  duty  it  is  to  attend.  {Mansell  v.  Reg. 
(in  error),  8  El.  S  Bl.  54  ;   1  Dear,  d-  B.  O.  0.  R.  375  ;  27  L.  J.,  M.  C. 

4.) 

The  record  stated  that  J.  P.,  named  on  the  panel,  was  called  and 
elected  and  tried,  to  the  intent  that  he  should  be  sworn,  etc.,  and,  without 
being  sworn,  he  said  that  he  had  conscientious  scruples  against  capital 
punishment.  The  counsel  for  the  Crown  prayed  that  he  should  be 
ordered  to  "stand  by."  The  counsel  for  the  prisoner  prayed  that  the 
Cr'own  should  assign  cause  of  challenge.  The  judge  told  him  that  if  he 
felt  that  he  could  not  do  his  duty  he  had  better  withdraw,  and  thereupon 
it  was  ordered  by  the  Court  that  he  should  "  stand  by."  It  was  held, 
that  tlois  was  a  challenge  by  the  Crown  vidthout  assigning  cause,  and 
therefore,  the  judge  was  right  in  ordering  J.  P.  to  stand  by.     (lb) 

Semble,  that  the  judge  has  power  to  excuse  a  juryman  from  serving, 
or  to  order  him  to  withdraw,  if  he  is  physically  or  morally  incapable  of 
performing  his  duty.     {Ih) 

There  is  no  iixed  rule  of  practice  as  to  the  order  in  which  the  names 
of  the  jurors  on  the  panel  should  be  called ;  and,  if  the  usual  course  is 
departed  from,  it  is  no  ground  of  error.     {1  b) 

The  challenge  to  the  array  must  be  in  writing  (a) ;  but,  where  the 
challenge  is  to  the  poUs,  it  is  a  short  way  by  a  verbal  challenge.  (Tri. 
per  Pais,  172.) 

A  challenge  to  the  array,  or  to  the  poUs,  ought  to  be  propounded  in 
such  a  way  at  the  trial  as  that  it  may  be  then  put  upon  the  Nisi  Prius 
record,  so  that  the  other  party  may  either  demur  or  counterplead,  or 
deny  the  matter  of  challenge  ;  and,  unless  the  challenges  are  so  put  on 
the  record,  the  party  is  not  in  a  condition,  as  a  matter  of  right,  to  iusist 
upon  them.  (Oarmarthen  (Mayor)  v.  Evans,  10  Mee.  S  W.  274  ;  2 
Bowl.,  N.  8.,  296,  S.  O. ;  B.  v.  Edmonds,  i  B.  c0  Aid.  471.) 

Although  the  Court  would,  probably,  in  some  cases,  where  a  vaUd 
challenge  has  been  made  and  overruled  at  Nisi  Prius,  but  omitted  to 
be  put  upon  the  record,  grant  a  new  trial,  they  wiU  not  do  so  where  the 
party  must  have  been  aware  of  the  grotmd  of  challenge  before  the  trial, 
and  might,  by  moving  to  change  the  venue,  have  obviated  the  objection. 
(lb) 

Where  the  challenges  were  riot  put  on  the  record,  the  defendants  were 
held  not  to  be  in  a  condition  to  ask  the  opinion  of  the  Court  of  King's 
Bench,  as  a  matter  of  right,  upon  their  sufficiency.  (R.  v.  Edmonds,  4 
B.  d  Aid.  471.) 

The  proper  mode  of  raising  an  issue  as  to  the  allowance  or  dis- 
allowance of  a  challenge  is  by  a  demurrer  or  counter-plea,     (lb) 

If  the  judge  overrules  the  challenge  without  demurrer,  then  it  is 

(a)  See  form,  (No.  6),  post. 
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8.  Challenges,  proper  for  a  bill  of  exceptions,  per  Saunders,  L.J.  {B.  v.  Oity  of  Wor- 
cester,  Skin.  101 ;  Mansell  v.  Reg.,  ante,  91.) 

A  challenge  of  the  array,  stating  that  the  sheriff  "  has  not  chosen  the 
panel  indifferently  and  impartially,  as  he  ought  to  have  done,  and  that 
_  the  panel  is  not  an  indifferent  panel,"  is  bad  on  demurrer,  as  beiag  too 
general.     {Reg.  v.  Hughes,  1  Oar.  S  K.  Rep.  235.) 

A  new  trial  will  not  be  granted,  on  the  ground  that  a  juror  was  Hable 
to  be  challenged  if  the  party  had  an  opportunity  of  making  his  challenge. 
{R.  V.  Sutton,  %  B.S  G.  417  ;  2  M.  S  R.  406,  S.  O.  nam.  R.  v.  Despard.) 

If  during  the  trial  of  a  felony  it  be  discovered  that  the  prisoner  has  a 
relation  on  the  jury,  this  is  no  ground  for  discharging  the  jury,  and  the 
case  must  proceed.     {Reg.  v.  Wardle,  Oar.  S  M.  647.) 

The  disallowing  of  a  challenge  is  not  a  ground  for  a  new  trial,  but  for 
a  venire  de  novo.  {R.  v.  Edmonds,  ante,  91;  Oray  v.  Reg.,  11  Gl.  A  Fin. 
427.} 

It  is  not  competent  to  ask  jurymen  (whether  special  jurymen  or 
talesmen)  if  they  have  not,_  previously  to  the  trial,  expressed  opinions 
hostile  to  the  defendants  and  their  cause,  in  order  to  found  a  challenge 
to  the  polls  on  that  ground ;  but  such  expressions  must  be  proved  by  ex- 
trinsic evidence.     {B.  v.  Edmonds,  ante,  91.) 

He  that  hath  divers  challenges  must  take  them  all  at  once.  (1  Inst. 
158.) 

If  a  juror  be  challenged  by  one  party,  and  after  be  tried  indifferent,  it 
is  time  enough  for  the  other  party  to  challenge  him.     {lb.) 

After  challenge  to  the  array,  and  trial  duly  returned,  if  the  same  party 
take  a  challenge  to  the  poUs,  he  must  shew  cause  presently,     {lb.) 

If  a  juror  be  formerly  sworn,  if  he  be  challenged,  the  party  must  shew 
cause  presently,  and  that  cause  must  rise  siace  he  was  sworn.     {lb.) 

When  the  Queen  is  party,  the  defendant  that  challengeth  for  cause 
must  shew  his  cause  presently.     (lb.) 

But,  if  a  juror  be  challenged  between  party  and  party,  and  there  be 
enough  of  the  panel  besides,  the  cause  of  challenge  needeth  not  to  be 
shewed,  unless  the  other  side  challenge  touts  paravail.  {Tri.  per  Pais, 
143.) 

If  a  man,  in  case  of  treason  or  felony,  challenge  for  cause,  and  he  be 
tried  indifferent,  yet  he  may  challenge  him  peremptorily.     (1  Inst.  158.) 

The  prisoner  must  take  all  peremptory  challenges  liimseK,  even  in 
cases  wherein  he  may  have  counsel.     (2  Hawk.  c.  43,  s.  4.) 

As  to  the  number  of  peremptory  challenges,  see  ante,  86. 

If,  on  the  trial  of  a  case  of  felony,  the  prisoner  peremptorily  challenge 
some  of  the  jurors,  and  the  counsel  for  the  prosecution  also  challenge  so 
many  that  a  full  jury  cannot  be  had,  the  proper  course  is  to  call  over 
the  whole  of  the  panel  in  the  same  order  as  before,  only  omitting  those 
who  have  been  peremptorily  challenged  by  the  prisoner,  and  as  each 
■juror  then  appears,  for  the  counsel  for  the  prosecution  to  state  their 
cause  of  challenge ;  and,  if  they  have  no  sufficient  cause,  and  tlie  prisoner 
does  not  challenge,  for  such  juror  to  be  sworn.  {Reg.  v.  Oeach,  9  0.  S 
P.  499.) 

On  tlie  trial  of  a  misdemeanour  on  the  Crown  side  of  tlie  assizes,  it  is 
a  fair  mode  of  practice  to  allow  the  defendants  to  object  to  the  jurors  as 
they  are  called,  without  shewing  any  cause,  till  the  panel  is  exliausted, 
and  then  to  recall  the  jurors  in  the  same  order  in  wliicli  they  were  called 
at  first,  and  not  to  allow  any  challenge  except  for  cause.  (Rea.  v.  Blake- 
man,  SG.dK.  97.) 

Where  a  prisoner  was  found  guilty  of  larceny  on  an  indictment  for 
larceny  wliich  contained  a  count  for  a  previous  conviction,  and  after 
conviction  for  the  larceny,  the  Court  thought  fit  to  sweai-  the  jury  afresh 
to  tiy  the  question  of  whether  the  prisoner  had  been  previously  con- 
victed, it  was  held  that  the  prisoner  was  not  entitled  to  challenge  the 
jury  afresh.  {Reg.  v.  Key,  2  Ben.  0.  G.  347 ;  3  G.  S  K.  371 :  21  L.  J., 
M.  O.  85.) 


§  IX.  jruroris. 

3.  How  THE  Challenges  shall  be  Tried. 

The  challenge  of  liim  who  first  challenged  shall  be  first  tried.  (Tri. 
per  Pais,  144.) 

Upon  a  challenge  to  the  array,  the  person  making  the  challenge  must 
be  prepared  strictly  to  prove  the  cause.    (M.  v.  Savage,  IMoo.  O.  O.  51.) 

If  the  array  be  challenged,  it  lies  in  tlie  discretion  of  the  Court  how  it 
shall  be  tried ;  sometimes  it  is  done  by  two  coroners,  and  sometimes  by 
two  of  the  jury,  with  this'  difference,  that,  if  the  challenge  be  for  kindred 
in  the  shenff,  it  is  most  fit  to  be  tried  by  two  of  the  jurors  returned ;  if 
the  challenge  be  for  favour  or  partiality,  then  by  any  other  two  assigned 
thereunto  by  the  Court.     (2  Hale,  275.) 

When  any  challenge  is  made  to  the  polls,  if  it  be  before  any  jurors  are 
sworn,  the  Court  shall  choose  the  triers ;  if  two  are  sworn,  they  shall 
try ;  and,  if  they  try  one  indifferent,  and  he  be  sworn,  then  he  and  the 
two  triers  shall  try  another ;  and,  if  another  be  tried  indifferent,  and  he 
be  sworn,  then  the  two  triers  cease,  and  the  two  that  be  sworn  on  the 
jury  shall  try  the  rest.  If  the  plaintiff  challenge  ten,  and  the  defendant 
one,  and  the  twelfth  is  sworn,  because  one  cannot  try  alone,  there  shall 
be  added  to  him  one  challenged  by  the  plaintiff,  and  another  by  the  de- 
fendant.    {Finch,  112  ;  1  Inst.  158.) 

The  trier's  oath  is,  "  You  shall  well  and  truly  try,  whether  A.  B.  (the 
juryman  challenged)  stand  indifferent  to  the  parties  by  this  issue :  So 
help  you  God."     {Anon.,  1  Salk.  152.) 

If  the  cause  of  challenge  touch  the  dishonour  or  discredit  of  the  juror, 
he  shall  not  be  examined  on  his  oath ;  but  in  other  cases  he  shall  be  ex- 
amined on  his  oath,  to  inform  the  triers.  (1  Inst.  158 ;  Anon.,  1  SaUc. 
153.    And  see  the  6  Geo.  4,  c.  50,  s.  50,  ante,  90.) 

Therefore,  a  juryman  is  not  to  be  asked  whether  he  has  not,  previously 
to  the  trial,  expressed  opinions  hostile  to  the  defendant  and  his  cause ; 
but  such  expressions  must  be  proved  by  extrinsic  evidence,  (i?.  v.  Ed- 
monds, iB.S  AU.  471.) 

On  the  trial  at  Nisi  Prius  of  an  indictment  for  libel,  on  which  only 
tln-ee  special  jurors  appeared,  the  coimsel  for  the  prosecution  prayed  a 
tales,  and  the  defendant  challenged  the  array  of  the  tales,  on  the  ground 
that  the  sheriff  was  a  subscriber  to  a  society  who  were  the  prosecutors, 
and,  on  issue  taken  on  this  challenge,  two  triers  were  appointed  by  the 
Court,  who-  found  in  favour  of  the  challenge,  and  the  cause  was  made  a 
remanet.  It  was  made  a  (Question  in  the  same  case,  but  not  decided, 
whether  the  sheriff,  whose  array  is  challenged,  is  a  competent  witness  to 
prove  his  indifferency.     {B.  v.  Dolby,  \  O.  S  K.  238.) 

If  the  array  be  quashed  against  the  sheriff,  the  jmy-process  shall  be 
directed  to  the  coroners ;  if  against  any  of  the  coroners,  then  process 
shall  be  awarded  to  the  rest;  if  against  all  of  them,  then  the  Court 
shall  appoint  certain  elisors  (so  named  ab  eligendo),  against  whose 
return  no  challenge  shall  be  taken  to  the  array,  because  they  were  ap- 
pointed by  the  Court,  but  he  may  have  his  challenge  to  the  poUs.  (1 
Inst.  158.) 

Where  the  panel  is  quashed  on  a  challenge  of  the  array,  for  unindif- 
ferency  of  the  sheriff,  the  proper  com-se  is  for  the  prosecutor  to  apply  to 
the  Court  to  direct  a  new  jury  process  to  the  coroners.  {R.  v.  Dolby,  1 
D.  d  R.  145 ;  %B.AO.  104,  8.0) 
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Gha11eng;e8,  how 
to  be  tried. 


IX.  ®f  sralestttcn. 

By  the  6  Geo.  4,  c.  50,  s.  37,  "  Where  a  full  jmy  shall  not  appear 
before  any  Court  of  assize  or  Nisi  Prius,  or  before  any  of  the  superior 
civil  Courts  of  the  three  counties  palatine,  or  before  any  Court  of  great 


Tales  de  circum' 
stantibus. 


94  JTutrors,  §  X. 

10.  Demean-  sessions  (a),  or  where,  after  appearance  of  a  full  jury,  by  challenge  of 
our  of  Jurors,    any  of  the  parties,  the  jury  is  likely  to  remain  untaken  for  default  of 

jurors,  every  such  Court,  upon  request  made  for  the  King  by  any  one 

thereto  authorized  or  assigned  by  the  Court,  or  on  request  made  by  the 
parties,  plaintiff  or  demandant,  defendant  or  tenant,  or  their  respective 
attomies,  in  any  action  or  suit,  whether  popular  or  private,  shall  com- 
mand the  sheriff  or  other  minister,  to  whom  the  making  of  the  return 
shall  belong,  to  name  and  appoint,  as  often  as  need  shall  require,  so 
many  of  such  other  able  men  of  the  county  then  present  as  shall  make 
up  a  full  jury ;  and  the  sheriff  or  other  minister  aforesaid  shall,  at  such 
command  of  the  Court,  return  such  men  duly  qualified  as  shall  be  present 
or  can  be  found  to  serve  on  such  jury,  and  shall  add  and  annex  their 
names  to  the  former  panel,  provided  that,  where  a  special  jury  shall  have 
been  struck  for  the  trial  of  any  issue,  the  talesman  shall  be  Such  as 
shall  be  impanelled  upon  the  common  jury  panel  to  serve  at  the  same 
Court,  if  a  sufficient  number  of  such  men  can  be  found ;  and  the  King, 
by  any  one  so  authorized  or  assigned,  as  aforesaid,  and  all  and  every  the 
parties  aforesaid,  shall  and  may,  in  each  of  the  cases  aforesaid,  have 
their  respective  challenges  to  the  jurors  so  added  and  annexed;  and  the 
Court  shall  proceed  to  the  trial  of  every  such  issue  with  those  jurors  who 
were  before  impanelled,  together  with  the  talesmen  so  newly  added  and 
annexed,  as  if  all  the  said  jurors  had  been  returned  upon  the  writ  or 
precept  awarded  to  try  the  issue." 

On  the  trial  of  an  indictment  imder  the  commission  of  gaol  delivery 
there  is  no  tales ;  but,  if  the  panel  be  exhausted  by  non-appearance  or 
challenge  of  the  jurors,  there  must  be  a  new  panel,  and  the  jurors  before 
sworn  are  not  reckoned  in  the  number  (4  Harg.  St.  Tr.  1744) ;  and  on 
the  trial  of  an  indictment  under  a  commission  of  oyer  and  terminer,  it 
should  seem  that  a  fresh  panel  should  also  be  chosen.     (/5.) 

This  mode  of  filling  up  the  jury  may  be  resorted  to,  as  will  be  seen 
from  the  above  enactment,  either  by  the  prosecutor  or  the  party  indicted 
(3  Blachst.  Gom.  364) ;  but  it  seems  that  the  latter  cannot  pray  it  until 
after  the  default  of  the  former  (Denbawd's  case,  10  Co.  Hep.  104) ;  and 
neither  party  can  demand  it  without  the  consent  of  the  Attorney-General. 
^2  Hawk.  c.  41,  s.  18.) 

It  seems  that,  in  an  information  at  the  suit  of  the  Attorney- General,  a 
tales  may  be  prayed  for  the  Crown  without  his  warrant,  though  he  be  not 
present ;  but  not  for  the  defendant.  (Attorney -Oeneral  v.  Parsons,  2  M. 
&  W.  23.) 

The  jurors  returned  to  serve  upon  the  tales  must  have  the  same  quaU- 
fications  as  in  other  cases.  Upon  an  award  of  tales  at  Nisi  Prius,  it  is 
not  necessary  that  the  tales  should  be  selected  out  of  persons  accidentally 
present ;  they  may  be  selected  out  of  persons  whose  presence  the  sheriff 
or  coroner  has  taken  previous  means  to  obtain.  (B,.  v.  Dolby,  2  B.  d  O. 
105;  ID.  d  B.  145,  S.O.) 

The  warrant  for  a  tales  on  a  trial  in  a  county  palatine  must  come  from 
the  Queen's  Attorney-General.     (B.  v.  Lambe,  4  Burr,  3171.) 


meat  or  drink. 


X.  IPenteattour  of  JTuwris  tn  stbtns  t^tiv  VttHitt,  ttt. 

Jurors  to  be  kept 

mfot"lf/riTint°"'       -^^  ^^^  ^^^  °^  England,  a  jury,  after  the  evidence  given  upon  the  issue, 
moot  nr ,  nn         ought  to  bo  kcpt  together  in  some  convenient  place,  without  meat  or 
drink,  fire  or  candle,  and  without  speech  vsdth  any,  unless  it  be  the  bail- 
iff, and  with  him  only  if  they  be  agreed.     (1  Inst.  227.) 

And  the  bailiff  ought  to  be  sworn  to  keep  them  together,  and  not  to 
suffer  any  to  speak  with  them.     (2  Hale,  296.) 

(«)  The  1  "Will.  4,  u.  70,  aboliBhes  the  "Welsh  judicatiire. 
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JTuvors. 
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10.  Demean- 
our of  Jurors. 


The  jury  should  be  kept  by  themselves.     (R.  v.  Stone,  0  T.  R.  527.) 

If  the  jury,  after  the  evidence  given  to  them  at  the  bar,  do  at  their 
own  charges  eat  or  drink,  either  before  or  after  they  be  agreed  on  their 
verdict,  it  is  finable,  but  it  shall  not  avoid  the  verdict ;  but,  if,  before 
they  be  agreed  on  their  verdict,  they  eat  or  drink  at  the  charge  of  the 
plaintiff,  3  the  verdict  be  given  for  him,  it  shall  avoid  the  verdict ;  but, 
if  it  be  given  for  the  defendant,  it  shall  not  avoid  it ;  and  so,  on  the  con- 
trary. But,  if,  after  they  be  agreed  on  their  verdict,  they  eat  or  drink  at 
the  charge  of  him  for  whom  they  do  pass,  it  shall  not  avoid  the  verdict. 
(1  Inst.  227.     See  Hverett  v.  Youells,  4  B.  S  Adol.  681.) 

But,  with  the  assent  of  the  justices,  they  may  both  eat  and  drink ;  as, 
if  any  of  the  jurors  fall  sick  before  they  be  agreed  of  their  verdict,  then, 
by  the  assent  of  the  justices,  he  may  have  meat  or  drink,  and  also  such 
other  things  as  be  necessary  for  him,  and  his  fellows  also,  at  their  own 
costs,  or  at  the  indifferent  costs  of  the  parties,  if  they  so  agree ;  and,  if 
they  cannot  agree,  the  justices  may  in  such  case  sufi'er  the  jury  to  have 
both  meat  and  drink  for  a  time,  to  see  whether  they  will  agree.  {Doot. 
A  St.  271.) 

Upon  the  trial  of  a  misdemeanour,  where  the  jury  separated  at  night, 
without  the  consent  of  the  defendant,  this  was  holden  no  ground  for 
granting  a  new  trial.  (R.  v.  Kennear,  Z  JB.  d  Aid.  462.  And  see  iJ.  v. 
Wool/,  1  Chit.  R.  401.) 

After  their  departure  they  may  desire  to  hear  one  of  the  witnesses   May  re-examine 
again,  and  it  shall  be  granted,  so  he  deliver  his  testimony  in  open   witnesses. 
Court ;  and  also  they  may  desire  to  propound  questions  to  the  Court  for 
their  satisfaction,  and  it  shall  be  granted,  so  it  be  in  open  Court.     (2 
Hale,  296.) 

But,  if  the  plaintiff,  after  evidence  given,  and  the  jury  departed  from  May  hear  no  evi. 
the  bar,  or  any  for  him,  do  deliver  any  letter  from  the  plaintiff  to  any  of  ?,™f ^  *""' '" 
the  jury  concerning  the  matter  in  issue,  which  was  not  given  in  evidence, 
it  shall  avoid  the  verdict,  if  it  be  found  for  the  plaintiff,  but  not  if  it  be 
foimd  for  the  defendant ;  and  so,  on  the  conti-ary.  But,  if  the  jury  carry 
away  any  writing  unsealed,  which  was  given  in  evidence  in  open  Court, 
this  shall  not  avoid  their  verdict,  albeit  they  should  not  have  carried  it 
with  them.     (1  Inst.  227.) 

The  record  in  a  case  of  felony  at  the  quarter  sessions,  after  stating  the 
indictment,  plea  of  not  guilty,  and  verdict  of  guilty  thereon,  added,  that 
because  it  appeared  to  the  justices  that,  after  the  jury  had  retired,  one 
.of  them  had  separated  from  his  feUows  and  conversed  respecting  his  ver- 
dict with  a  stranger,  it  was  considered  that  his  verdict  was  bad,  and  it 
was,  therefore,  quashed,  and  a  venire  de  novo  awarded  to  the  next  ses- 
sions. It  then  proceeded  to  set  out  the  appearance  of  the  parties  at  the 
next  sessions,  and  the  trial  and  conviction  by  the  second  jury  :  where- 
upon all  and  singular  the  premises  being  seen  and  considered,  judgment 
was  given,  etc. : — it  wa^  held,  upon  a  writ  of  error  brought,  that  the 
judgment  was  right.  {R.  v.  Fowler  and  another,  4,  B.  d  Aid.  273.)  It 
was  there  said,  "  This  judgment  must  be  affirmed.  The  Court  is  bound 
to  pronounce  what  appears  to  them  upon  the  whole  record  to  be  the 
proper  judgment.  Here,  the  first  verdict  must  be  either  good  or  bad. 
If  it  were  good,  then  the  second  trial  was  coram  non  judioe,  and  may  be 
considered  as  a  nullity.  If,  on  the  other  hand,  the  first  verdict  was  bad, 
inasmuch  as  the  prisoners  had  put  themselves  upon  the  country,  the 
prisoners  might  well  be  tried  at  the  next  sessions ;  and  the  second  trial 
is  not  to  be  considered  in  the  nature  of  a  new  trial,  but  the  first  trial  is 
to  be  considered  a  mistrial,  and  therefore  a  nullity.  In  either  case,  the 
judgment  is  right." 

If  a  jury  of  matrons  wish  to  have  the  evidence  of  a  surgeon  before  they 
give  their  verdict,  they  should  return  into  Court,  and  the  surgeon  should 
be  examined  as  a  vidtness  in  open  Court.  {R.  v.  Wyoherley,  8  O.  d  P. 
263.) 
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JTurors. 


§  X. 


May  be  fined  for 
saying  they  are 
agreed,  when 
they  are  not. 

Casting  lots  for 
their  verdict. 


After  the  jury  have  retired  to  consider  their  verdict  in  a  criminal  case, 
whetlier  felony  or  misdemeanour,  and  have  remained  in  deliberation  a 
full  and  sufficient  time  -without  being  able  to  agree  upon  a  verdict,  it  is 
in  the  discretion  of  the  judge  to  discharge  them  if  there  is  no  reasonable 
prospect  of  their  agreeing  upon  a  verdict.  {Winsor  v.  Beg.  (in  error), 
L.  R.,  1  Q.  B.  289  ;  35  L.  J.,  M.  O.  121.  Affirmed  on  appeal,  L.  R.,  1 
Q.  B.  390  ;  35  L.  J.,  M.  0.  161 ;  e  B.  d  8.  143. 

The  exercise  of  such  discretion  by  a  judge  cannot  be  reviewed  by  a 
Court  of  Error.     (lb.) 

If  a  jury  say  they  are  agreed,  and  it  being  asked  who  shall  say  for 
them,  they  say  their  foreman ;  but  if,  upon  further  inquiry,  they  are  not 
agreed,  they  may  be  fined.     (2  Hale,  309.) 

If  a  jury  oast  lots  for  their  verdict,  it  shall  be  set  aside,  and  they  shall 
be  fined  for  the  contempt.  (Boy  v.  Harder,  3  Keb.  805  ;  ^.  v.  Fitzwater, 
2  Lev.  139  ;  Foster  v.  Hawden,  Id.  205.) 

The  jury  having  sat  up  all  night,  agreed  in  the  morning  to  put  two 
papers  into  a  hat,  marked  plaintiff  and  defendant,  and  so  draw  lots ; 
plaintiff  came  out,  and  they  found  for  the  plaintiff,  which  happened  to 
be  according  to  the  evidence  and  the  opinion  of  the  judge.  Upon  motion 
for  a  new  trial,  it  was  agreed  that  the  verdict  must  be  set  aside ;  but  the 
question  was,  whether  the  defendant  should  pay  costs  ?  The  Court  in- 
clined to  give  the  plaintiff  costs,  comparing  it  to  the  case  of  a  verdict 
against  evidence ;  but  at  last  it  was  agreed  that  the  costs  should  wait 
the  event  of  a  new  trial.     [Hale  v.  Cove,  1  Str.  642.) 

But  in  VaiseY.  Delaval  (1  T.  R.  11),  it  was  determined,  upon  a  motion 
for  a  rule  to  set  aside  a  verdict,  where  the  jury  had  tossed  up  for  their 
verdict,  that  the  affidavit  of  none  of  the  jurymen  themselves  could  be  ad- 
mitted in  evidence,  in  all  of  whom  such  conduct  is  a  very  high  misde- 
meanour ;  but  in  every  such  case  the  Court  must  derive  their  Imowledge 
from  some  other  source,  such  as  from  some  "person  having  seen  the  trans- 
action tlirough  a  window,  or  by  some  other  means. 

So  also  the  Court  of  Common  Pleas,  after  consiiltation  with  the  other 
judges,  rejected  an  application  to  set  aside  a  verdict  on  the  affidavit  'of  a 
jiuyman,  that  it  was  decided  by  lot.    {Owen  v.  Warburton,  1  N.  B.  326.) 

Giving  verdict  The  jury  may  give  a  verdict  without  testimony,  when  they  themselves 

■Bithout evidence,  jj^ye  a  Cognisance  of  the  fact.     {Tri.per  Pais,  279  ;  1  Vent.  67.) 

Juror  may  be  But,  if  they  give  a  verdict  on  their  own  knowledge,  they  ought  to  tell 

witness.  y^g  Court  so ;  and  the  fair  way  is  to  teU  the  Court,  before  they  are  sworn, 

that  they  have  evidence  to  give,  when  they  may  be  sworn  as  witnesses. 
{Anon.,  1  Salic.  405.) 

For  certainly  it  is  of  dangerous  consequence  to  receive  a  verdict  against 
evidence  given,  on  supposal  that  some  of  the  jury  Imew  otherwise,  or  on 
private  information  given  by  any  juryman  to  the  rest,  where  he  cannot 
be  cross-examined.     {Tri.per  Pais,  209.) 

The  late  Mr.  Justice  Buller,  in  a  conversation  concerning  a  case  wliich 
had  been  tried  before  him  {Smith  v.  Hollings,  Stafford  Spring  Assizes, 
1794),  said  to  Mr.  Howell  (editor  of  the  '  State  TriJils '),  that,  where  a  jury- 
man had  knowledge  of  any  matter  of  evidence  in  a  cause  which  he  is 
trying,  he  ought  not  to  impart  the  same  privily  to  the  rest  of  the  jm-y, 
but  should  state  to  the  Court  that  he  had  such  knowledge,  and  thereupon 
be  examined,  and  subjected  to  cross-examination  as  a  witness.  (6 
Howell's  St.  Tr.  1012,  n.) 

And,  in  a  recent  case,  it  was  held  that,  where  it  is  essential  to  prove 
the  particular  value  of  an  article,  the  jury  may  use  that  general  Imow- 
ledge wliich  any  man  can  bring  to  the  subject ;  but,  if  any  of  the  jurors 
has  a  particular  Imowledge  on  the  subject,  arising  from  his  being  in  the 
trade,  he  ought  to  be  sworn  and  examined  as  a  witness.  {B  v  Rosser, 
i  G.£  p.  648.) 
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JTttVOVS. 


After  they  have  agreed,  they  may,  in  causes  between  party  and  party, 
if  the  Court  be  risen,  give  a  private  verdict  before  any  of  the  judges  of 
the  Com-t ;  and  then  they  may  eat  and  drink.  And  the  next  morning  in 
open  Court  they  may  either  affirm  or  alter  their  private  verdict ;  and  that 
which  is  given  in  Court  shall  stand.     (1  Inst.  227,  J.) 

But  in  ciiniinal  oases  of  hfe  or  member,  the  jury  can  give  no  private 
verdict ;  but  they  must  give  it  openly  in  Court.     {lb.) 

In  aU  causes,  and  in  aU  actions,  the  jury  may  give  either  a  general  or 
a  special  verdict,  as  well  in  causes  criminal  as  civil ;  and  the  Court 
ought  to  receive  a  special  verdict,  if  pertinent  to  the  point  in  issue. 
(Anon.,  3  Salk.  373.) 

In  a  case  of  felony,  the  judge  will  not  direct  the  jury  to  find  special 
facts ;  and  the  jury  may,  if  they  tliink  proper,  find  a  general  verdict,  in- 
stead of  finding  special  facts  with  a  view  to  raise  a  question  of  law. 
(Reg.  V.  Alday,  8  G.  d  P.  136.) 

Jurors  are  to  try  the  fact;  and  the  judges  ought  to  judge  according  to 
the  law  that  arises  upon  the  fact.     (1  Inst.  226  [a).) 

The  jury  should  take  the  law  fi-om  the  judge ;  and,  therefore,  when 
cases  had  been  cited  to  the  judge  in  a  legal  argument,  and  he  had  given 
an  opinion  on  them,  they  were  not  allowed  to  be  read  to  the  jury  in  the 
addi-ess  of  the  prisoner's  counsel  to  them.  (Reg.  v.  Parish,  &  O.  S  P. 
94.) 

It  hath  been  adjudged,  that,  if  the  juiy  acquit  a  prisoner  of  an  indict- 
ment of  felony  against  manifest  evidence,  the  Court  may,  before  the  ver- 
dict is  recorded,  but  not  after,  order  them  to  go  out  again,  and  reconsider 
the  matter ;  but  this  by  many  is  thought  hard,  and  seems  not  of  late 
years  to  have  been  so  frequently  practised  as  formerly.  However,  it  is 
settled,  that  the  Court  cannot  set  aside  a  verdict  which  acquits  a  defen- 
dant of  a  prosecution  properly  criminal,  as  it  seems  they  may  a  verdict 
that  convicts  him,  for  having  been  given  contrary  to  evidence  and  the 
directions  of  the  judge,  or  any  verdict  whatsoever,  for  a  mistrial.  (2 
Hawk.  c.  47,  ss.  11,  12.) 

"Where  a  jury  return  what  the  judge  considers  to  be  an  improper  ver- 
dict, he  may  direct  them  to  reconsider  it,  and  is  not  bound  to  record  it 
unless  they  insist  upon  his  doing  so.     Where  the  jury  reconsider  their 
verdict  and  alter  it,  the  second  is  the  real  verdict  of  the  jury.     (Reg.  v. 
.  Meany,  1  L.  <t  C.  G.  G.  213.) 

After  the  verdict  recorded,  the  jury  cannot  vary  from  it ;  but,  before 
it  is  recorded,  they  may  vary  from  the  first  offer  of  their  verdict ;  and 
that  verdict  which  is  recorded  shall  stand.  (1  Inst.  227 ;  Reg.  v.  Vod- 
den.  Dears.  G.  G.  229.) 

A  verdict  finding  a  matter  to  have  been  done  contra  formam  statuti, 
whereas  it  could  not  be  contra  formam  statuti,  shall  not  be  void,  if,  at 
the  same  time,  it  find  tiie  substance  of  the  indictment ;  but  the  sm-plus 
shall  be  rejected.     (1  Hawk.  c.  30,  s.  9.) 

Verdict  shall  not  be  taken  so  strictly  as  pleadings ;  but  the  substance 
of  the  thing  in  issue  ought  to  be  always  foimd.     (Anon.,  3  Salk.  373.) 

Where  a  jury  returned  a  verdict  of  guilty  on  an  indictment,  but  re- 
commended the  defendant  to  mercy  on  the  groimd  that  perhaps  he  did 
not  know  that  he  was  acting  contrary  to  law,  it  was  held  that  the 
conviction  was  not  invalidated  by  this  addition  to  the  verdict.  (Reg.  v. 
Grawshaw,  Bell,  G.  G.  303.) 

It  is  said  that,  if  the  jurors  agi-ee  not  before  the  departure  of  the  jus- 
tices of  gaol  delivery  into  another  county,  the  sheriff  must  send  them 
along  in  carts,  and  the  judge  may  take  and  record  their  verdict  in  a 
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10.  Demean-   foreign  coimty.      (2  l-LiJe,  297  ;    Tri.  per  Pais,  274,  285.      And  see 
(itir  of  Jurors.   Morris  v.  Davies,  3  0.  d-  P.  427.)     But,  if  the  case  so  happen,  that  the 

jury  can  in  nowise  agree,  as  if  one  of  the  jui-ors  knoweth  in  his  own 

conscience  the  thing  to  be  false  wliich  the  other  jurors  affirm  to  be  true, 
and  so  he  will  not  agree  with  them  in  giving  a  false  verdict,  and  this 
appeareth  to  the  justices  by  examination,  the  justices  (as  it  seemeth) 
in  such  case  may  take  such  order  in  the  matter  as  shall  seem  to  them 
by  their  discretion  to  stand  vdth  reason  and  conscience,  by  awarding  a 
new  inquest,  or  otherwise,  as  they  shall  think  best  by  their  discretion, 
Uke  as  they  may  do  if  one  of  the  juiy  die  before  the  verdict.  {Dr.  d  St. 
158.) 

And,  where  the  defendant  was  indicted  at  the  suit  of  the  Crown  for 
a  misdemeanour,  for  publishing  a  Ubel  of  a  seditious  and  immoral 
tendency,  and  the  jury,  after  being  confined  together  for  fifteen  hours, 
stated  that  it  was  impossible  for  them  ever  to  agi-ee  on  thek  verdict. 
Lord  Tenterden,  C.J.,  discharged  them.  (B.  v.  Oohbett,  at  Guildhall, 
London,  7th  July,  1831.) 

Where  the  prisoner  was  indicted  for  murder,  and  the  record  stated  that 
the  jmy  after  five  hours'  deliberation  had  not  agreed,  and  declared 
themselves  unable  to  agree  upon  any  verdict,  and,  "because  all  other  the 
business  of  the  said  session  of  gaol  delivery  is  iinished  and  completed, 
and  because  the  Lord's  Day  is  immediately  at  hand,  and  because  the  said 
justices  of  our  said  lady  the  Queen  are  required  by  her  letters  patent  to 
proceed  to  and  be  in  her  county  of  Cornwall  on  Monday  now  next 
ensuing,  in  the  execution  of  the  said  letters  patent,  and  because  it 
manifestly  appears  to  the  justices  here  that  for  the  reasons  and  causes 
aforesaid  it  is  necessary  to  discharge  the  said  jury,"  the  judge  did 
accordingly  discharge  the  jury;  it  was  held  that  the  judge  was  right  in 
so  doing  when  a  high  degree  of  need  was  made  evident  to  his  mind ; 
that  the  judge  at  the  trial  was  to  exercise  his  discretion  upon  this 
matter;  and  that  his  decision  could  not  be  reviewed  by  a  Coiirt  of 
Error.  It  was  also  held  that  such  a  discharge  of  a  jury  did  not  prevent 
the  prisoner  fi'om  being  tried  again  upon  the  same  indictment.  •  (  Winsor 
V.  Reg.,  Law  Rep.  1  Q.  B.  390 ;  35  L.  J.,  M.  O.  (Ex.  Oh.J  161.) 

Affidavit  after  The  affidavit  of  a  juror,  after  the  verdict  is  given,  of  what  he  thought 

verdict.  qj.  intended  previous  to  the  verdict,  is  not  admissible  in  evidence  on  be- 

half of  the  defendant ;  although,  indeed,  if  there  be  a  doubt  as  to  the 
correctness  of  the  judge's  report  as  to  what  passed  at  the  trial  on  the 
giving  the  verdict,  the  affidavit  of  a  juror  or  bystander  is  admissible  on 
motion  for  a  new  trial,  or  to  rectify  a  mistake  in  the  minutes.  (R.  v. 
Almon,  5  Burr.  2686.  And  see  Id.  2687.)  The  affidavit  of  a  jm-or  or 
several  jurors  to  impugn  a  verdict  recorded,  on  the  ground  that  it  was 
not  given  with  their  consent,  is  not  receivable,  although  the  affidavits 
of  bystanders,  as  to  what  passed  within  then-  knowledge,  touching  the 
giving  of  the  verdict  and  the  dissent  of  some  of  the  jury,  are  admissible ; 
and,  u  the  Court  see  reason  to  think  that  some  of  the  jury  may  not  have 
heard  what  passed  at  the  time  of  giving  the  verdict,  they  will  direct  a 
new  trial,  but  -ndll  not,  at  the  defendant's  request  merely,  order  the  ver- 
dict to  be  vacated  for  the  purpose  of  trying  the  cause  again  by  the  same 
jmy.  {R.  V.  Wooler,  6  M.  d-  Sel.  366.)  But  affidavits  of  jm-ors  as  to 
what  took  place  in  open  Court,  on  the  deUvery  of  their  verdict,  are 
receivable.  {Roherts  v.  Hughes,  7  Mee.  S  W.  399.)  And  affidavits  of 
what  a  juryman  has  been  overheard  to  say  out  of  Court,  relative  to  the 
misconduct  of  himself  and  others  in  the  jmy-box,  are  receivable  on  a 
motion  for  a  new  trial.  {Addison  v.  Williamson,  5  Jur.  466,  Exch.)  So 
is  also  an  affidavit  by  a  jiu:yman  denying  the  expressions  imputed  to 
liim.     (lb.) 

Juror  takeu  ui.  In  R-  v.  Gould,  M.  T.,  4  Geo.  3,  the  defendant  was  indicted  for  mur- 

der.    The  jury  were  sworn,  and  part  of  the  evidence  given  ;  but,  before 


§  XI.  jrurors.  99 

the  trial  was  over,  one  of  the  jiu-j-men  was  taken  ill,  went  out  of  the  11.  Iiulcmni- 
Court  with  the  judge's  leave,  and  presently  after  died.  The  judge,  ti),  etc..  ofJu- 
doubting  whether  he  could  swear  another  juiy,  discharged  the  eleven,  rors. 

and  left  the  prisoner  in  gaol.    The  Coturt  was  moved  for  a  writ  of  habeas  

corpus  to  bring  up  the  prisoner,  that  he  might  be  discharged,  having 
been  once  put  upon  his  trial.  This  being  a  new  case,  the  Court  said 
they  would  advise  with  the  other  judges  upon  it ;  and  afterwards  they 
all  agreed  that  the  prisoner  might  be  tried  at  the  next  assizes,  or  the 
judge  might  have  ordered  a  new  jury  to  have  been  sworn  immediately. 
The  prisoner  was  tried  accordingly  at  the  next  assizes,  and  acquitted  otx 
evidence.     (Dorchester  Sum.  Ass.  1763.) 

If  a  juror  be  taken  iU  during  the  trial  of  a  prisoner  for  felony,  the  jury 
may  be  discharged,  and  the  remaining  eleven,  together  with  a  new  juror, 
may  be  re-sworn  to  try  the  prisoner.  During  the  trial  of  Ann  Sealbert, 
at  the  Summer  Assizes  at  York,  in  the  year  1794,  before  Lawrence,  J., 
for  murder,  one  of  the  jury  was  seized  with  a  fit,  and  was  carried  out  of 
the  Com-t  in  an  insensible  state.  The  judge  waited  some  time,  in  hope 
that  the  juror  might  recover ;  but  at  length  one  of  the  jury,  who  came 
from  the  same  neighbourhood,  requested  permission  of  the  Court  to  go 
to  the  pubHo-house  to  which  the  sick  man  had  been  taken,  to  inquire 
into  his  situation,  and  he  was  suifered  to  go,  accompanied  by  a  bailiff, 
who  was  sworn  to  attend  him.  Upon  his  return  he  was  sworh,  "  true 
answer  to  make  to  such  questions  as  should  be  demanded  of  him ;"  and 
he  then  deposed  that,  from  what  he  had  seen  of  liis  feUow-juror,  and 
from  what  he  Imew  of  the  state  of  Ms  health,  lie  did  not  think  he  would 
be  able  to  attend  that  trial  immediately.  Mr.  J.  Lawrence  thereupon 
(after  reading  from  a  MS.  book  of  Mr.  Justice  Buller  the  case  of  Jones, 
otherwise  Horner,  where  a  jury,  on  account  of  the  intoxication  of  one  of 
the  jurors,  had  been  discharged)  discharged  this  jury,  and  ordered  an- 
other jury  to  be  sworn  ;  and  all  the  other  eleven  jurors  served  upon  the 
second  panel.  The  prisoner  wa|^convioted  and  executed.  {Ann  Soal- 
bert's  ease,  2  Leach,  620.)    ^/  M^S^Y" 

If  a  juryman  is  taken  so  ill  as  to  be  ii)«apable  of  attending  through 
the  trial,  another  juryman  returned  in  the  panel  may  be  added  to  the 
eleven;  but  the  prisoner  should  be  offered  his  challenges  over  again  as  to 
the  eleven,  who  should  be  sworn  de  novo,  and  the  trial  should  begin  again. 
(R.  V.  Edwards,  R.  <i  R.  224 ;  Burn's  J.,  2Uk  edit..  Vol.  III.  p.  119  ; 
3  Gamp.  207;  4  Taunt.  309  ;  2  Leuch,  G.  G.  621,  8.  G. ;  Reg.  v.  Beere, 
2  M.  V.  Rob.  472.) 

Where,  in  a  case  of  misdemeanour,  the  jury  are  improperly  and  against 
the  will  of  the  defendant  discharged  by  the  judge  from  giving  a  verdict 
after  the  trial  has  begun,  this  is  not  equivalent  to  an  acquittal ;  nor  does 
it  entitle  the  defendant  to  judgment,  quod  eat  sine  die.  {Reg.  v.  Gharles- 
worth,  1  B.  d-  S.  460 ;  31  L.  J.,  M.  G.  25.) 
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If  a  man  assault  and  tlireaten  a  juror  for  giving  a  verdict  against  him,   Threatening** 
he  is  highly  punishable  by  fine  and  imprisonment ;  and,  if  he  strike  him   J"""'- 
in  the  CoTirt  in  the  presence  of  the  judge  of  assize,  he  shall  lose  his  hand 
and  his  goods,  and  profit  of  his  lands  during  Ufa,  and  suffer  perpetual 
imprisonment.     (1  Hawh.  c.  21,  s.  3.) 

By  the  common  law,  jurors  retm-ned,  and  not  appearing,  shall  lose   Jurors  not  ap- 
and  forfeit  the  issues  returned  upon  them.  pearmg. 

And,  if  a  juryman  be  called,  and  (being  present)  refuse  to  appear,  or,  fujIn^toTppelr, 
having  appeared,  withdraw  himself  before  he  be  sworn,  the  Com-t  may  or  wuhdrawing.' 
set  a  fine  upon  him  at  then-  discretion.     (2  Hale,  309.) 
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11.  Indemni-       Where  more  than  one  of  the  persons  reltmied  on  a  jury  do  appear, 

ty,etB.,ofJu-   but  not  a  sufficient  number  to  take  an  mquest,  and  some  of  the  others 

rm's.  come  within  view  of  the  Court,  or  into  the  same  town  in  which  the 

Court  is  holden,  but  refuse  to  come  into  tlie  Coiu't  to  be  sworn,  upon 

Jury  not  appear-  pj.QQf  of  such  matter,  the  Court  may,  at  the  prayer  of  the  party,  order 
the  jurors  who  appeared  to  inquire  what  is  the  yearly  value  of  such  de- 
faulters' lands,  and,  after  such  inquiry  made,  either  summon  them  to 
appear,  on  pain  of  forfeiting  such  sum  as  their  lands  have  been  found  to 
be  worth  by  the  year,  or  some  lesser  sum,  or  impose  a  fine  of  the  Hke 
sum  upon  them,  without  any  further  proceeding.  But  it  seems  that  such 
juror  shall  be  hable  to  lose  his  issues  only  for  such  default,  and  not  the 
yearly  value  of  liis  lands,  unless  tlie  party  pray  it.  But  a  juror  who 
hath  actually  appeai-ed,  and  after  makes  default,  is  said  to  be  subject  to 
sucli  forfeiture  of  the  yearly  value  of  liis  lands,  whether  the  party  pray 
it  or  not,  because  his  contempt  appears  to  the  Court  by  its  own  record  ; 
yet,  even  in  tliis  case,  the  Court,  in  its  discretion,  will  sometimes  only 
impose  a  small  fine.  Also  it  seems  that  a  jiu'or  who  makes  default, 
TOthout  ever  coming  into  the  town  wherein  the  Court  is  holden,  is  Uable 
only  to  lose  his  issues,  or  to  be  amerced,  but  not  to  be  fined.  (2  Hawh. 
c.  22,  s.  U.) 

No  acj^ion  can  be  supported  against  a  juryman  for  his  verdict,  however 
wrongful  and  vexatious  his  conduct  may  have  been.  (Johnstone  v.  Sut- 
ton, 1  T.  R.  513,  535.) 

Whether  a  juror        It  seems  to  be  certain  that  no  one  is  liable  to  any  prosecution  whatso- 

may  be  prose-        ever,  in  respect  of  any  verdict  given  by  him  in  a  criminal  matter,  either 

d?ct  in  a'crimhial  ^P°ii  ^  grand  Or  petit  jury ;  for,  since  the  safety  of  the  innocent  and 

matter.  punislmient  of  the  guilty  do  so  much  depend  upon  the  fair  and  upright 

proceedings  of  jm-ors,  it  is  of  the  utmost  consequence  that  they  should 

be  as  little  as  possible  under  the  influence  of  any  passion  whatsoever ; 

and,  therefore,  lest  they  should  be  biassed  by  the  fear  of  being  harassed 

by  a  vexatious  suit,  for  acting  according  to  their  consciences,  the  law 

ynil  not  leave  any  possibUity  for  a  prosecution  of  this  kind.    (1  Hawk.  c. 

72,  s.  5 ;  Oroenvelt  v.  Burwell,  1  Ld.  Raym.  469.) 

It  seems  to  be  the  current  opinion  of  the  old  books,  that  jurors  were 
not  subject  to  any  prosecution  lor  false  verdict,  except  by  way  of  attaint. 
And  there  seem  to  be  very  few  ancient  precedents  for  the  punishment 
either  of  a  grand  or  petit  jury,  merely  for  giving  a  verdict  against  evi- 
dence, or  the  direction  of  the  Court,  either  in  a  capital  or  civil  matter. 
(2  Hawk.  c.  22,  s.  20.) 

The  fining  and  imprisoning  of  jurors  for  giving  tlieir  verdict  hath 
several  times  been  declared  in  Parliament  an  illegal  and  arbitrary  inno- 
vation, and  of  dangerous  consequence  to  the  government  and  the  lives 
and  libei-ties  of  the  subject.     (2  Keh.  180.) 

In  the  year  1670,  Penn  and  Mead,  two  Quakers,  being  indicted  for 
seditiously  preaching  to  a  multitude  tumidtuously  assembled  in  Grace- 
church  Street,  were  tried  before  the  recorder  of  London,  who  told  the 
jury  that  they  had  notliing  to  do  but  to  find  whether  the  defendants 
had  preached  or  not ;  for  that  whether  the  matter  or  the  intention  of 
their  preaching  were  seditious'  were  questions  of  law  and  not  of  fact, 
which  they  were  to  keep  to  at  their  peril.  The  jury,  after  some  debate, 
found  Penn  gmlty  of  speaking  to  people  in  Gracechui-ch  Sti'eet ;  and, 
on  the  recorder's  telling  them  that  they  meant,  no  doubt,  that  he  was 
speaking  to  a  tumult  of  people  there,  he  was  informed  by  the  foreman 
that  they  allowed  of  no  such  words  in  tlieir  finding,  but  adhered  to  their 
foi-mer  verdict.  The  recorder  refused  to  receive  it,  and  desired  them  to 
withdraw ;  on  which  they  agam  retired,  and  brought  in  a  general  ver- 
dict of  acquittal:  and  the  Coui-t,  considering  it  as  a  contempt,  set  a  fine 
of  forty  marks  upon  each  of  them,  and  condemned  them  to  lie  in  prison 
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their  verdict. 


Bushell's  case, 
22  C.  2. 
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till  it  was  paid.'  Edward  Biisliell,  one  of  the  jurors,  (to  whom  we  are  H-  Indemni- 
almost  as  much  indebted  as  to  Mr.  Hampden,  who  brought  the  case  of  tij,etc.,ofJu- 
sliip-money  before  the  Court  of  Exchequer),  refused  to  pay  his  fine,  ™™- 

and,  being  imprisoned  in  consequence  of  the  refusal,  sued  ovit  liis  writ   ' 

of  habeas  corpus,  which,  with  the  cause  of  his  commitment,  (viz.  his 
refusing  to  find  according  to  the  direction  of  the  Court,  in  matter  of  law), 
was  returned  by  the  sheriffs  of  London  to  the  Coui-t  of  Common  Pleas  ; 
when  Lord  C.J.  Vaughan,  to  Ms  immortal  honour,  delivered  Ms  opiMon 
as  follows : — "  We  must  take  off  tMs  veil  and  colour  of  words,  wMch 
make  a  show  of  being  something,  but  are,  in  fact,  nothing.  If  the 
meaning  of  these  ■words,finding  against  the  direction  of  the  Gourt  in  mat- 
ter of  law,  be  that,  if  the  judge,  having  heard  the  evidence  given  in 
Com-t,  (for  he  Imows  no  other),  shall  tell  the  jury  upon  tliis  evidence 
that  the  law  is  for  the  Crown,  and  they,  under  the  pain  of  fine  and  im- 
prisonment, are  to  iind  accordingly,  every  man  sees  that  the  jury  is  but 
a  troublesome  delay,  great  charge,  and  of  no  use  in  determining  right 
and  wrong  ;  and,  therefore,  the  trials  by  them  may  be  better  abolished 
than  continued ;  which  were  a  strange  and  new-found  conclusion,  after 
a  trial  so  celebrated  for  many  hundreds  of  years  in.  tMs  country."  He 
then  applied  tMs  sound  doctrine  with  double  force  to  criiMnal  cases, 
and  discharged  the  upright  juror  from  Ms  illegal  commitment.  (Bushell's 
case,  Vaugh.  135  ;  8  Howell's  St.  Tr.  999.  See  Ld.  ErsMne's  Speech  on 
the  Trial  of  the  Dean  of  St.  Asaph,  21  Howell's  St.  Tr.  925  ;  1  Ld.  Er- 
sMne's Speeches,  p.  202.) 

"  And  to  say  the  trath,"  says  Lord  Hale,  "  it  would  be  the  most  un- 
happy case  that  could  be  to  the  judge,  if  he,  at  Ms  peril,  must  take  upon 
luin  the  guilt  or  innocence  of  the  prisoner ;  and,  if  the  judge's  opimon 
must  rule  the  matter  of  fact,  the  trial  by  jury  would  be  useless."  (2 
Hale,Sl6.) 

But,  if  a  jury  give  a  verdict  against  all  reason,  convicting,  or  aoquittmg 
a  person  indicted  of  felony,  what  shall  be  done  ?  If  the  jury  convict  a 
man  against  or  without  evidence,  and  against  the  direction  of  the  Court, 
the  Court  may  reprieve  him  before  judgment,  and  acquaint  the  KLug, 
and  certify  for  Ms  pardon :  if  the  jury  acquit  Mm,  in  like  manner  the 
Com-t  may  send  them  back  again  (and  so  in  the  former  case)  to  consider 
better  of  it,  before  they  record  the  verdict ;  but,  if  they  are  peremptory  in 
it,  and  stand  to  their  verdict,  the  Com't  must  take  thek  verdict  and  re- 
cord it.     (2  Hale,  309,  310.) 

By  the  6  Geo.  4,  c.  50,  s.  51,  "Every  Court  of  Nisi  Prius,  oyer  and   Courts  of  Nisi 
terminer,  gaol  delivery,  and  sessions  of  the  peace,  held  for  the  city  of  Lomioi^  may" 
London,  shall  and  may  fine  any  man  duly  summoned  to  attend  upon   fine  jurors, 
any  land  of  jury  in  any  of  such  Courts  respectively,  and  maldng  default, 
or  any  talesman  or  viewer  making  default,  ui  the  same  manner,  to  all  in- 
tents and  pm-poses,  as  such  respective  Courts  hi  England  and  Wales 
hereinbefore  mentioned." 

Sect.  53.  "  If  any  man,  having  been  duly  summoned  and  returned  to   sheriffs,  coroners 
serve  as  a  jm-or  in  any  county  in  England  or  Wales,  or  in  London  upon   ^nd  commis- 
any  inquest  or  inquiry  before  any  sheriff  or  coroner,  or  before  any  of  the   |uro?"fOT'non™ 
commissioners  aforesaid  (a),  shall  not,  after  being  openly  called  tliree   attendance, 
times,  appear  and  serve  as  such  juror,  every  such  sheriff,  or  in  Ms 
absence  the  under-sheriff  or  secondary,  and  such  coroner  and  commis- 
sioners respectively  are  hereby  authorized  and  required  (imless  some 
reasonable  excuse  shall  be  proved  on  oath  or  affidavit)  to  impose  such 
fine  upon  every  man  so  making  default  as  they  shall  respectively  think 
fit,  not  exceeding  £5  ;  and  every  such  sheriff,  under-sheriff,  secondary, 
coroner,  and  commissioners  respectively,  shall  make  out  and  sign  a  cer- 


(«)  Id  est,  in  sect.  52  of  the  Act. 
But  as  that  section  relates   only  to 


writs  of  inquiry,   it  is  not  thought 
worth  wMle  to  insert  it. 
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11.  Indemni-   tificate,  containing  the  Christian  and  surname,  the  residence  and  trade 

ty,  etc.,  ofJu-    or  calling  of  every  man  so  making  default,  together  with  the  amoimt  of 

rors.  the  fine  imposed  and  the  cause  of  such  fine,  and  shall  transmit  such 

— certificate  to  the  clerk  of  the  peace  for  the  county,  riding,  or  division  in 

which  every  such  defaulter  shall  reside,  on  or  before  the  first  day  of  the 
quarter  sessions  next  ensuing ;  and  every  such  clerk  of  the  peace  is 
hereby  required  to  copy  the  tines  so  certified  on  the  roll  on  which  aU 
fines  and  forfeitures  imposed  at  such  quarter  sessions  shall  be  copied ; 
and  the  same  shall  be  estreated,  levied  and  applied  in  like  manner,  and 
subject  to  the  like  powers,  provisions,  and  penalties,  in  all  respects,  as  if 
they  had  been  part  of  the  fiiies  imposed  at  such  quarter  sessions." 

Sect.  54.  "  Every  man  duly  summoned  and  returned  to  serve  upon  any 
jury  for  the  trial  of  any  cause  or  criminal  prosecution,  to  be  tried  in  any 
Court  of  record  holden  within  the  said  city  of  London  other  than  the 
Courts  hereinbefore  respectively  mentioned,  or  in  any  other  liberty, 
franchise,  city,  borough,  or  town,  who  shall  not  appear  and  serve  on  such 
jury,  (after  being  openly  called  three  times,  and  on  proof  being  made  on 
oath  of  the  man  so  making  default  having  been  duly  summoned,)  shall 
forfeit  and  pay  for  every  such  his  default  such  fine,  not  exceeding  40s.  nor 
less  than  20s.,  as  the  Court  shall  deem  reasonable  to  impose,  unless  some 
just  cause  for  such  defaulter's  absence  shall  be  made  appear  by  oath  or 
affidavit  to  the  satisfaction  of  the  Court ;  and,  if  any  person  on 
whom  such  fine  shall  be  imposed  shall  refuse  to  pay  the  same  to  the 
person  who  shall  be  authorized  by  the  Court  to  receive  the  same,  it 
shall  be  lawful  for  such  Court  then,  or  at  its  next  sitting,  and  the  same 
is  hereby  authorized  and  required,  by  order  of  the  Court  signed  by  the 
proper  officer  thereof,  to  cause  every  such  fine  to  be  leAded  by  distress 
and  sale  of  the  goods  and  chattels  of  the  person  on  whom  such  fine  shall 
have  been  imposed  ;  and  the  overplus  money,  if  any,  which  shall  remain 
after  payment  of  such  fine,  and  deducting  the.  reasonable  charges  of  such 
distress  and  sale,  shall  be  rendered  to  the  person  whose  goods  and  chat- 
tels shall  have  been  so  distrained  and  sold ;  and  every  fine  which 
shall  be  so  imposed,  shall,  when  received  or  levied,  be  paid  by  the  per- 
son who  shall  receive  or  levy  the  same  to  the  proper  officer  of  the  li- 
berty, franchise,  city,  borough,  or  town  in  which  the  Court  was  holden 
wherein  such  fine  was  imposed,  to  be  apphed  to  such  uses  as  issues  set 
on  jurors,  or  other  fines  set  in  Courts  holden  witliin  such  liberty,  fran- 
chise, city,  borough,  or  town,  are  by  charter,  prescription,  or  usage,  ap- 
phcable." 

The  6  Geo.  4,  c.  50,  s.  55,  enacts,  "  All  fines  to  be  imposed  under  this 
Act  by  any  of  the  King's  Courts  of  record  at  Westminster,  or  any  of  the 
superior  Courts,  civil  or  criminal,  or*  the  three  counties  palatine,  or  by 
any  Court  of  assize.  Nisi  Prius,  oyer  and  terminer,  or  gaol  delivery,  or 
by  any  Court  of  sessions  of  the  peace  in  England,  or  by  any  Comt  of 
great  sessions  or  sessions  of  the  peace  in  Wales  (b),  shaU  be  levied  and 
apphed  in  the  same  manner  as  any  other  fines  imposed  by  the  same 
Court;  and  all  other  penalties  hereby  created  (for  which  no  other 
remedy  is  given)  shall,  on  conviction  of  the  offender  before  any  one  justice 
of  the  peace  within  his  jurisdiction,  be  levied,  unless  such  penalty  be  forth- 
with paid,  by  distress  and  sale  of  the  offender's  goods  and  chattels,  by  war- 
rant imder  the  hand  and  seal  of  such  justice,  who  is  hereby  authorized 
to  hear  and  examine  witnesses  on  oath  or  affirmation  on  any  complaint, 
and  to  determine  the  same,  and  to  mitigate  the  penalty,  if  he  shall  see 
fit,  to  the  extent  of  one  moiety  thereof ;  and  all  penalties,  the  applica- 
tion whereof  is  not  hereinbefore  particularly  directed,  shall  be  paid  to  the 
complainant ;  and  for  want  of  sufficient  distress,  the  offender  shall  be 


Persons  sum- 
moneJ  to  serve 
on  juries  in  in- 
ferior courts  not 
attending  (a) 


to  forfeit  not 
more  tlian  40s., 
nor  less  than  208., 
unless  the  Court 
be  satisfied  with 
the  cause  of  ab- 
sence. 


Fine  leviable  by 
distress  and  sale. 


Fine  to  be  paid  to 
the  proper  officer 
of  the  Court,  to 
be  disposed  of  as 
other  fines  of 
Court. 


How  fines  to  be 
recovered  and 
applied. 

"  Sk. 


(«)  See  the  29  Geo.  2,  c.  19,   now 
repealed. 


(*)  The  1  WUl.  4,  u.  70,  aboUshes 
the  Welsh  judicature,  etc. 


Fines  may  be  re- 
mitted upon 
cause  shown. 
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committed,  by  warrant  under  the  hand  and  seal  of  such  justice,  to  the  12.  Recovery 

common  gaol  or  house  of  correction,  for  such  term,  not  exceeding  six  of  Penalties, 

calendar  months,  as  such  justice  shall  think  proper,  unless  such  penalty  Actions,  etc. 

be  sooner  paid."  

By  the  25  &  26  Vict.  c.  107,  s.  12,  "  Whenever  any  fine  shall  be  imposed 
upon  any  person  for  not  attending  as  a  juror  in  obedience  to  a  summons 
in  that  behalf,  it  shall  not  be  lawful  to  estreat  the  said  fine  until  after 
the  expiration  of  fourteen  days ;  and  in  the  meantime  the  proper  of&eer  of 
the  Court  by  which  such  fine  was  imposed  shall  forthwith,  by  letter,  in- 
form the  said  person  of  the  imposition  of  such  fine,  and  require  him, 
within  six  days  after  the  date  of  such  letter,  to  forward  him  an  affidayit 
of  the  cause,  if  any,  of  his  non-attendance  ;  and  such  officer  shall,  upon 
the  receipt  of  any  such  affidavit,  submit  the  same  to  the  said  Court,  or 
the  judge  or  chairman  who  presided  at  the  said  Court  at  the  time  when 
such  fine  was  imposed ;  and  such  Court,  judge,  or  chairman  shall  have 
power  to  remit  such  fine." 

Where  the  party  summoned  had  let  his  house  and  was  abroad,  which 
fact  was  communicated  to  the  summoning  of&oer,  the  Court  remitted  the 
fine.     {Ex parte  Ford,  1  Younge  S  J.  401.) 

So,  likewise,  where  the  summons  had  by  mistake  been  left  at  a  wrong 
house,  the  Court  remitted  the  fine,  but  required  the  affidavit  of  the  sum- 
moning officer  to  that  fact.     (Bx  parte  Brown,  Id.  401.) 

By  the  6  Geo.  4,  c.  50,  s.  60,  "  From  and  after  the  passing  of  this  Act, 
it  shall  not  be  lawful  either  for  the  King,  or  any  one  on  Ms  behalf,  or  for 
any  party  or  parties,  in  any  case  whatsoever,  to  commence  or  prosecute 
any  writ  of  attaint  against  any  jury  or  jurors  for  the  verdict  by  them 
given,  or  against  the  party  or  parties  who  shall  have  judgment  upon 
such  verdict  ;  and  no  inquest  shall  be  taken  to  inquire  of  the  conceal- 
ments of  other  inquests;  but  all  such  attaints  and  inquests  shall 
henceforth  cease,  become  void,  and  be  utterly  abolished,  any  law,  statute, 
or  usage  to  the  contrary  notwithstanding." 

Sect.  61.    "  Notwithstanding  any  thing  herein  contained,  every  person   Embracers  ana 
who  shall  be  guilty  of  the  offence  of  embracery,  and  every  juror  who  shall   corrupt  J"™s 
wilfully  or  corruptly  consent  thereto,  shall  and  may  be  respectively  pro-   fl™'ana  im-^ 
ceeded  agaiast,  by  indictment  or  information,  and  be  punished  by  fine  or   prisonment. 
imprisonment,  in  like  manner  as  every  such  person  and  juror  might  have 
been  before  the  passing  of  this  Act."     (And  see  further  as  to  the  offence 
of  embracery,  tit.  "  Mavntmarioe,"  post.) 


Writs  of  attaint 
abolished. 


XII.  l^trobfefotts  of  JTttrg  art  as  to  Hccobws  of  potaJties, 
arttons,  tit. 


By  the  6  Geo.  4,  c.  50,  s.  56,  "  for  the  more  easy  and  speedy  conviction 
of  ofi'enders  against  this  Act,"  it  is  enacted,  "  That  the  justice  before 
whom  any  person  shaU.  be  convicted  of  any  offence  against  this  Act  shall 
and  may  cause  the  conviction  to  be  drawn  up  in  the  following  form  of 
words,  or  in  any  other  form  of  words  to  the  same  effect,  as  the  case  shall 
happen,  viz. : — 

"Be  it  remembered,  that,  on ,  in  the  year  of  our  Lord -,  at ,  A.  B. 

is  convicted  before  me,  0.  D.,  one  of  his  Majesty's  justices  of  tJie  peace  for  the  

of' ,for  that  he,  the  said  A.  B.,  did  [specifying  the  offence,  and  the  time  and 

place  where  the  same  was  committed,  as  the  case  shaU  he]  ;  and  the  said  A.  B. 
is,  for  his  said  offence,  adjudged  by  me,  the  said  justice,  to  forfeit  and  pay  the  sum 
of .     Given  tmder  my  hand  and  seal  tlie  day  and  year  first  above  mentioned." 

Sect.  57.  "  No  such  conviction  shall  be  quashed  for  want  of  foi-m,  or 
be  removed  or  removable  by  certiorari,  or  by  any  other  writ- or  process 


Form  of  convic- 
tion. 


Conviction  not  to 
be  quashed  for 
want  of  form. 


12.  Recovery 
of  Penalties, 
Actions,  etc. 


Remedy  for  irre- 
gularity causing 
damage. 


JTurors. 


§  XIII. 


Persons  sued 
may  plead  the 
general  issue. 


Costs. 


Actions  to  be 
commenced  with- 
in six  months, 
with  one  month's 
notice. 


whatsoever,  into  any  of  his  Majesty's  Courts  of  record  at  Westminster ; 
and,  where  any  distress  shall  be  made  for  any  penalty  to  be  levied 
by  virtue  of  this  Act,  the  distress  itself  shall  not  be  deemed  to  be  unlaw- 
ful, nor  the  party  maldng  the  same  be  deemed  a  trespasser,  on  accoimt 
of  any  defect  or  want  of  form  in  the  summons,  conviction,  warrant  of 
distress,  or  other  proceedings  relating  thereto ;  nor  shall  such  party  be 
deemed  a  trespasser  ab  initio  on  account  of  any  irregularity  which  shall 
be  afterwards  done  by  him  ;  but  the  person  aggrieved  by  such  m-egu- 
larity  shall  and  may  recover  fuU  satisfaction  for  the  special  damage  (if 
any)  in  an  action  upon  the  case,  first  giving  notice  in  writing  of  the  cause 
of  action  to  the  opposite  party  one  calendar  month  before  the  commence- 
ment of  such  action ;  but  no  plaintiff  shall  recover  in  any  action  for 
such  irregularity,  if  tender  of  sufficient  amends  shall  have  been  made 
before  such  action  brought,  or  if  a  sufficient  sum  of  money  shall  have 
been  paid  into  Court  after  such  action  brought,  by  or  on  behalf  of  the 
party  distraining." 

Sect.  58.  "  If  any  suit  or  action  shall  be  presented  against  any  person 
for  any  thing  done  in  pursuance  of  this  Act,  such  person  may  plead  the 
general  issue,  and  give  this  Act  and  the  special  matter  in  evidence  at  any 
trial  to  be  had  thereupon ;  and,  if  a  verifict  shall  pass  for  the  defendant, 
or  tlie  plaintiff  shall  become  nonsuit,  or  discontinue  his  or  her. action 
after  issue  joined,  or  if  upon  demurrer  or  otherwise  judgment  shall  be 
given  against  the  plaintiff,  the  defendant  shall  recover  double  costs  (a), 
and  have  the  like  remedy  for  the  same  as  any  defendant  hath  by  law  in 
other  cases  ;  and,  though  a  verdict  shall  be  given  for  the  plaintiff  in  any 
such  action,  such  plaintiff  shall  not  have  costs  against  the  defendant,  un- 
less the  judge  before  whom  the  trial  shall  be  shall  certify  his  approbation 
of  the  action,  and  of  the  verdict  obtained  thereupon." 

Sect.  59.  "  All  actions,  suits,  and  prosecutions,  to  be  commenced 
against  any  person  for  any  thing  done  in  pursuance  of  this  Act,  shall  be 
laid  and  tried  in  the  comity  where  the  fact  was  committed,  and  shall  be 
commenced  within  six  calendar  months  after  the  fact  committed,  and  not 
otherwise ;  and  notice  in  writing  of  such  cause  of  action  shall  be 
given  to  the  defendant  or  defendants  one  calendar  month  at  least  before 
the  commencement  of  the  action." 


Not  to  affect  the 
Acts  relating  to 
Quakers  and 
Moravians  (6). 


Not  to  affect 
powers  unre- 
pealed. 


XIII.  Sabttts  ffilauses  in  JTurg  airt. 

By  the  6  Geo.  4,  c.  50,  s.  63,  "  Nothing  herein  contained  shall  be  con- 
strued to  affect  or  alter  any  part  of  an  Act  passed  in  the  seventh  and 
eighth  years  of  the  reign  of  King  William  the  Third,  intituled  '  An  Act 
that  the  solemn  affirmation  and  declaration  of  the  people  called  Quakers 
shall  be  accepted  instead  of  an  oath  in  the  usual  form,'  nor  any  part  of 
an  Act  passed  in  the  twenty-second  year  of  the  reign  of  King  George  the 
Second,  intituled  '  An  Act  for  encouraging  the  people  known  by  the  name 
Unitas  Fratrum,  or  United  Brethren,  to  settle  in  his  Majesty's  colonies 
in  America.'  " 

Sect  64.  "  Nothing  herein  contained  shall  extend  or  be  construed  to 
extend  to  alter,  abridge,  or  affect  any  power  or  authority  wliich  any 
Court  or  judge  now  hath,  or  any  practice  or  form  in  regard  to  trials  by 
jury,  jury  process,  juries,  or  jurors,  except  in  those  cases  only  where  any 
such  power  or  authority,  practice  or  foi-m,  is  repealed  or  altered  by  this 
Act,  or  is  or  shall  be  inconsistent  mth  any  of  the  provisions  thereof,  nor 
to  abridge  or  affect  any  privilege  of  parhament." 


(«)    All  provisions  giving  double 
costs  are  repealed  by  the  5  &  6  Vict. 


c.  97,  s.  2. 
(*)  8m  tit.  "  Oaths,"  post. 
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14.  Forms. 


County  of ,  to  wit. 

~     Ired  of . 


Tu  tiis  churc/iwarchtis  and  overseers  of  the  poor  of  the  precept  for  re- 
parish  [or,  to  the  overseers  of  the  poor  of  the  township']  turning  lists  of 
of .  i"r<""s  (a). 

You  are  hereby  required  to  make  out,  before  the  first  day  of  September  next,  a 
true  list  in  writing  in  the  form  hereunto  annexed,  containing  the  names  of  all  men, 
being  natural-born  subjects  of  the  Queen,  between  the  ages  of  twenty-one  and  sixty, 
residing  within  your  parish  [or  township]  qualified  to  serve  wpon  juries  ;  that  is  to 
say,  of  every  such  man  who  has  in  his  own  name,  or  in  trust  for  him,  a  clear  income 
of  ten  pounds  by  the  year  in  lands  or  tenements,  whether  of  freehold,  copyhold,  or 
customary  tenure,  or  of  ancient  demesne,  situate  in  the  said  county,  or  in  rents 
issuing  out  of  any  such  lands  or  tenements,  or  in  such  lands,  tenements,  and  rents 
taken  together,  in  fee  simple  or  fee  tail,  or  for  his  oivn  life,  or  for  the  life  of  any 
other  person,  and  also  of  every  such  man  who  has  a  clear  income  of  twenty  pounds 
by  the  year  in  lands  or  tenements  situate  in  the  said  county,  held  by  lease  for  the 
absolute  term  of  twenty-one  years,  or  some  longer  term,  or  for  any  term  of  years 
determinable  on  any  life  or  lives,  and  also  of  every  such  man  who  is  a  householder 
in  your  parish  [or  township],  and  is  rated  or  assessed  to  the  poor-rate  or  to  the 
inhabited  house  duty  on  a  value  of  not  less  than  twenty  pounds  [if  in  Middlesex 
thirty  pounds];  and  you  are  required  to  make  out  the  said  list  in  alphabetical  order, 
and  to  write  the  Christian  and  surname  of  every  man  at  full  length,  and  tlie  place 
of  his  abode,  his  title,  quality,  ealling,  or  bunness,  and  the  nature  of  his  qualifica- 
tion, in  the  proper  columns  of  the  forms  hereunto  annexed,  according  to  the  speci- 
mens given  in  such  columns  for  your  guidance. 

And,  if  you  have  not  a  sufjicient  number  of  forms,  you  must  apply  to  me  for  mj>re  ; 
and,  in  order  to  assist  you  in  making  out  the  list,  you  are  to  refer  to  the  poor-rate  ; 
and  you  may,  if  you  think  proper,  apply  to  any  collector  or  assessor  of  taxes, 
or  any  other  officer  who  has  the  custody  of  amy  house  tax,  land  tax,  or  other  tax 
assessment  for  your  parish  [or  township],  and  take  from  tlienee  the  names  of  men 
so  qualified :  A.nd  in  making  such  list  you  are  to  omit  the  natiws  of  all  peers, 
all  judges,  all  clergymen,  all  Moman  Catholic  priests  who  shall  have  duly  taken  and 
subscribed  the  oaths  and  declaration  required  by  lata  ;  all  ministers  of  any  congre- 
gation of  Protestant  dissenters  whose  place  of  meeting  is  duly  registered,  provided 
they  follow  no  secular  occupation  except  that  of  a  sehoohnaster,  and  produce  to  you  a 
certificate  of  some  justice  of  the  peace  of  their  having  taken  the  oaths  and  subscribed 
the  declaration  required  by  law  ;  all  Serjeants  and  barristers  at  law,  all  members  of 
the  Society  of  Doctors  of  Law,  and  all  advocates  of  the  civil  law,  if  actually  prac- 
tising, and  all  attorneys,  solicitors,  and  proctors,  if  actually  practising,  and  having 
taken  out  their  annual  certificates,  and  their  managing  clerks  ;  all  officers  of  the 
Courts  of  law  and  equity,  and  of  tJie  jidmiralty  and  Ecclesiastical  Courts,  if  actually 
exercising  the  duties  of  their  respective  offices  ;  all  coroners,  all  gaolers  and  keepers 
of  houies  of  correction,  and  all  subordinate  officers  of  the  samw  ;  all  members  and 
licentiates  of  the  Royal  College  of  Physicians  in  London,  all  members  of  the  Eoyal 
Colleges  of  Sitrgeons  in  London,  Edinburgh,  and  Dublin,  and  apothecaries  certifi- 
cated by  the  Court  of  Examiners  of  the  Apotliecaries'  Company,  and  all  registered 
pharmaceutical  chemists,  if  actually  practising  as  physicians,  surgeons,  or  apothe- 
caries, or  pharmaceutical  chemists  respectively  ;  all  officers  of  the  navy  and  army 
on  full  pay ;  the  master,  wardens,  and  brethren  of  the  Corporation  of  Trinity 
House  of  Deptford  Strond,  and  their  clerks,  officers,  and  servants;  all  pilots  licensed 
by  the  Trinity  Souse  of  Deptford  Strond,  Kingston-uponSull,  or  Newcastle-upon- 
Tyne,  and  all  masters  of  vessels  in  the  buoy  and  light  service  employed  by  either  of 
those  corporations,  and  all  pilots  licensed  under  any  Act  of  Parliament  or  charter 
for  the  regulation  of  Pilots  ;  all  the  household  servants  of  her  Majesty  ;  all  com- 
missioners of  property  and  income  tax  ;  all  officers  of  the  Post-Office  ;  all  officers  of 
customs  and  excise ;  all  sheriffs'  officers,  high  constables,  and  parish  clerks  ;  all 
officers  of  the  rural  and  metropolitan  police  ;  and  also  all  persons  exempt  by  virtus 
of  any  Act  of  Parliament,  prescription,  charter,  grant,  or  writ. 

And,  when  you  home  made  out  such  list,  you  are  authorised  to  order  a  sufficient 
number  of  copies  thereof  to  be  printed,  the  expense  of  which  printing  will  be  allowed 
you  by  the  parish  [or  township] ;  and  you  are  required,  on  the  three  first  Sundays 
in  September  next,  to  fix  a  copy  of  such  list,  signed  by  you,  on  the  principal  door  of 
every  church,  chapel,  or  other  public  place  of  religious  worship  within  your  parish 


{a)  This  form  is  given  by  the  25  &  26  Vict.  u.  107. 


106 
14.  Forms. 


STurors. 
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[or  township],  and  also  to  sulyom  to  every  such  copy  a  notice  to  thefollmving  effect, 
insei-ting  the  time  and  place,  of  .which  you  shall  be  previously  iiiformed :  "  Take 
notice,  that  all  objections  to  the  foregoitig  list  will  be  heard  by  the  justices  in  petty 

sessions  on  the day  of  September  next,  at  the  hour  of ,  at ;"  and  you 

must  allow  any  inhabitant  of  your  parish  [or  township']  to  inspect  the  original  list, 
or  a  true  copy  of  it,  during  the  first  three  weeks  of  September  next,  gratis  ;  and  you 
are  also  further  required  to  produce  the  said  list  at  such  petty  sessions,  and  there  to 
answer  on  oath  such  questions  as  shall  be  put  to  you  by  her  Majesty' s  justices  of  the 
peace  there  present  touching  the  said  list ;  and  these  several  matters  you  a/re  in  no- 
wise to  omit,  upon  the  peril  that  may  ensiK.    Given  under  my  hand  at in  the 

said  county,  the day  of ,  in  the  year . 

ChrTc  of  the  peace. 

Tlie  form  of  precept  in  Wales  is  to  te  altered  according  to  the  difference  of 
qualification. 


(1).  Form  of  re- 
turn (a). 


(2).  Conviction 
for  offences 
against  the  6 
Geo.  4,  c.  SO. 

(3).  Challenge  to 
the  array,  be- 
cause the  sheriff 
Is  of  kindred  to 
one  of  the  parties 
(h). 


County  of — 
to  wit. 


The  return  of  the  churchwardens  and  overseers  [or,  "  of  the 

overseers  "]  of  the of ,  in  the  hundred  of ,  in  the 

said  county,  of  men  qualified  to  serve  on  juries. 


Parish  or  Township ; 

Christian 

Title, 

Nature 

in  Towns  add  the  Name 

and  Surname  at 

Quality,  Calling, 

of 

of  the  Street. 

full  Length. 

or  Business. 

Qualifloation. 

AU  Saints,  Derby : 

King  Street .... 

Adams,  John  . 

Esquire.     .     . 

Freehold. 

John  Street .... 

Alley,  James  . 

Merchant  .     . 

Copyhold. 

Date  Street     .     .     . 

Bond,  Henry . 

Baker    .     .     . 

Leasehold. 

High  Street.     .     .     . 

Boyd,  George. 

Grocer  .     .     . 

Poor-rate. 

Duke  Street.     .     .     . 

Cole,  Charles . 

Butcher      .     . 

House  Assessment. 

Church  Street  .     .     . 

Cook,  John    . 

TriTikeeper .     . 

"Windows. 

The  Act  gives  the  form  of  conviction,  see  the  56th  section,  ante,  103. 


And  now  at  this  day,  to  wit, ,  came  the  aforesaid  A.,  the  plaintiff,  and  JB., 

the  defendant,  by  their  attornies,  and  the  Jurors  were  impanelled,  and  demanded,  and 
came,  and  thereicpon  the  aforesaid  B.  challengeth  the  array  of  the  panel  aforesaid, 
because  he  said  that  the  panel  was  arrayed  by  one  John  Zouch,  Tonight,  now,  and  at 
the  time  of  making  the  array  aforesaid,  sheriff  of  the  said  county  of  Derby,  which 
said  sheriff  is  a  kinsman  of  the  aforesaid  John  Manners  (the  plaintiff) ;  to  wit,  the 
son  of  George  Zouch,  esquire,  son  of  John  Zouch,  knight,  son  of  John  Zotich,  esquire, 
son  of  William,  Lord  Zouch,  son  of  Alan,  Lord  Zouch,  son  of  William,  Lord  Zoueh, 
son  of  Elimieth,  daughter  of  William,  Lord  Moos,  father  of  William,  Lord  Boos, 
father  of  Thomas,  Lord  Boos,  father  of  Meaner,  mother  of  George  Manners,  knight, 
father  of  Thomas,  Earl  of  Butland;  father  of  the  aforesaid  John  Manners.  And 
this  he  is  ready  to  verify,  whereupon  he  prayeth  judgment,  and  that  the  said  panel 

may  be  quashed.     Which  said  challenge  by ,  and  by ,  triers,  to  this  chosen 

and  sworn,  is  found  true.  And  therefore  let  the  panel  aforesaid  be  quashed  and 
removed,  etc.     (Tri.  per  Pais,  160.) 


(4).  Challenge  -^nd  upon  this  the  said challenges  the  array  of  the  said  panel,  because  he 

because  the  panel  says  that  the  panel  was  arrayed  by  one  J.  8.,  esquire,  late  sheriff  of  the  county  of 

Ule^n"tan°ce'^of     aforesaid,  at  the  nomination  of  the  said ,  and  in  his  favour;  which  said 

the  party.  challenge,  by  triers  thereof  sworn,  is  found  true. 

For  other  forms  of  chaUeng'es,  and  proceedings  thereupon,  see  Tri.  per  Pais, 
139-184;  i  Chit.  C.  L.  Index,  "-Jurors." 


(ff)  The  6  Geo.  4,  c.  50,  gives  this  form. 


[b)  From  Coke's  Entries. 
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Justices  of  the 
peace,  who  are, 
etc. 


gustites  of  t^e  peace* 

J  USTICES  of  the  peace  are  judges  of  record,  appointed  by  the  Queen 
to  be  justices  witliin  certain  limits,  for  the  conservation  of  the  peace, 
and  for  the  execution  of  divers  things  comprehended  within  their  com- 
mission, and  witMn  divers  statutes  committed  to  their  charge.  {Dolt. 
c.  2.) 

Lord  Ooke  says,  iu  4  Inst.  170,  "that  the  whole  Christian  world  hath 
not  the  hke  office  as  justice  of  the  peace,  if  duly  executed." 

The  appellation  "justice"  is  usually  appUed  to  persons  iu  the  com- 
mission of  the  peace  for  counties,  etc. ;  "  magistrate,"  to  persons  exer- 
cising similar  authority  under  charter,  as  m  cities,  boroughs,  etc. 

Ill  the  justices'  commission,  they  are  called  "justices  to  keep  our  peace ;" 
although,  however,  they  are  in  no  part  of  the  commission  called  keepers 
of  the  peace,  yet,  inasmuch  as  by  the  18  Edw.  3,  c.  2,  they  are  expressly 
called  keepers  of  the  peace,  and  the  principal  end  of  then-  office  is  for  tlie 
keeping  of  the  peace,  and  their  usual  description  in  writs  of  certiorari  is 
by  the  name  of  keepers  of  the  peace,  it  hath  been  adjudged  that  in  the 
caption  of  an  iadictment  keepers  of  the  peace  and  justices  of  our  lord  the 
King  is  good,  without  expressly  naming  them  justices  of  the  peace.  (2 
Hawk.  0.  8,  s.  55.) 

The  words  in  the  commission  "  to  keep  our  peace  "  give  the  justices 
the  authority  which  the  conservators  had  at  common  law,  post,  108. 

The  description  of  justices  of  the  peace  by  the  name  of  "justices  of 
our  lady  the  Queen"  to  keep  the  peace  is  good,  without  saying  the  peace 
of  our  lady  the  Queen ;  for  that  is  necessarily  imphed.  (2  Hawk.  c.  8, 
s.  55.)  ■ 

By  the  words  our  peace,  when  the  Queen  dies,  the  surety  of  the  peace 
is  discharged  ;  for,  when  she  is  dead,  it  is  not  her  peace.  (2  Hawk.  c.  8, 
s.  55,  n.     Oromp.  124) 

A  record  or  memorial  made  by  a  justice  of  the  peace  of  things  done  be- 
fore hiwi  judicially  in' the  execution  of  Ms  office,  in  a  matter  over  which 
he  has  jurisdiction  on  the  facts  as  laid  before  him,  shall  be  of  such  credit 
that  it  shall  not  he  gainsaid.  One  man  may  affirm  a  thing,  and  another 
man  deny  it;  but,  if  a  record  once  say  the  word,  no  man  shall  be  re- 
ceived to  aver  or  speak  against  it ;  for,  if  men  should  be  admitted  to  deny 
the  same,  there  would  never  be  any  end  of  controversies.  And,  there- 
fore, to  avoid  all  contention,  while  one  saith  one  thing,  and  another 
saith  another  thing,  the  law  reposeth  itself  wholly  and  solely  in  the  re- 
port of  the  judge.  And  hereof  it  cometh  that  he  cannot  make  a  sub- 
stitute or  deputy  in  his  office,  seeing  that  he  may  not  put  over  the  con- 
fidence that  is  put  in  him.  Great  cause,  therefore,  have  the  justices  to 
take  heed  that  they  abuse  not  this  credit,  either  to  the  oppression  of 
the  subject  by  making  an  untrue  record,  or  the  defrauding  of  the  Queen 
by  suppressing  the  record  that  is  true  and  lawful.  {Lamb.  63-86.) 
Seefurther,  as  to  the  conclusive  qualities  of  a  conviction,  tit.  "  Evidence," 
Vol.  II.j  and,  as  to  the  conclusive  qualities  of  justices'  orders,  see  Id. 
and  tit.  "  Order,"  post. 

Hereof  also  it  cometh  that,  if  a  justice  of  the  peace  certify  to  the 
Qaeen's  Bench  that  any  person  hath  broken  the  peace  in  his  presence, 
upon  this  certificate  such'  person  shall  be  there  fined,  without  allowing 
him  any  traverse  thereto.  {Dalt.  c.  70.)  Bjit  this  practice  is  now  ob- 
solete. 

We  shall,  under  this  title,  confine  oiu-  considerations  for  the  most  part  Division  of  sub- 
to  the  law  relative  to  justices  of  the  peace  out  of  sessions.    As  to  justices   ject. 
of  the  peace  in  sessions,  see  tit.  "  Sessions,"  Vol.  V. 


His  record  shall 
not  be  gainsaid. 


Cannot  make 
deputy. 


His  certificate 
not  traversable. 


108  jrusttcfs  of  fife  '^tuce,  §  I. 

1.   Oonserva-       Herein, — 

Peaoe,  etc.  I-  ^^®  Qffi<'^  of  Conservators  of  the  Peace  at  the  Common 

' Law,  lefore  the  Institution  of  Justices  of  the  Peace,  p. 

108. 

II.  Their  Commission,  and  how  and  ly  whom  appointed,  p.  110. 

III.  Who  may  he  Justices,  p.  114. 

IV.  Qualification  and  Oath  of,  p.  114. 

V.  Oaths  of  Office — Allegiance,  Supremacy,  and  Aljuration, 
etc.,  p.  121. 

VI.  How  Office  of  determined,  p.  123, 

VII.  Their  Jurisdiction  and  Duties,  p.  123. 

1.  The  Local  Limits  of  their  Jurisdiction,  p.  124. 

2.  In  respect  of  their  Description  and  their  acting  in  cases  in 

which  they  are  interested,  p.  132. 

3.  In  respect  of  their  Number,  p.  135. 

4.  In  respect  of  the  Offence  or  Injury  complained  of,  etc., 

p.  135. 

5.  Jurisdiction,  ex  officio,  p.  144. 

VIII.  Sow,  and  in  what  Gases,  punished  criminally,  p.  144. 
IX.   When  a  Mandamus  will  he  granted  against,  p.  150. 

X.  Actions  against,  p.  154. 

1.  When  an  Action  lies  against,  p.  155. 

2.  The  Notice  of  Action,  p.  162. 

3.  The  Limitation  of  Actions,  p.  168. 

4.  Venue,  p.  169. 

5.  Plea  of  General  Issue,  p.  169. 

6.  Tender  of  Amends,  and  Payment  of  Money  into  Court, 

p.  170. 

7.  Damages,  p.  171. 

8.  Costs,  p.  171. 

9.  Defect  in  Plaintiff's  Proofs,  p.  172. 

XI.  Slandering  or  Ahusing,  etc.,  of,  p.  172. 
XII.   Clerks  to.     Fees  of  Justices  and  their  Clerks,  p.  174. 


I.  ^^t  ©tttce  Of  ©onsftbators  of  i^t  i^mtt  at  f^t 
©ommott  Hah),  \itttixt  ^t  JhtBtttutiott  of  JTugtws  of 
f^t  P(ac(. 

Conservators  by        Before  the  iastitution  of  justices  of  the  peac'e,  there  were  conservators 

election.  gf  the  peace  in  every  county  whose  office  (according  to  their  names) 

was  to  conserve  the  King's  peace,  and  to  protect  the  obedient  and  inno- 


§T- 


JTustices  of  fite  ^eace. 
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1.  Conserva- 
tors of  the 
Peace,  etc. 


Lord  Chancellor 
and  justices  of 
Queen's  Bench 


every  Court  of 
record ; 


Justices  of 
peace ; 


cent  subjects  from  force  and  violence.  These  conservators,  by  the  an- 
cient and  common  law,  were,  by  force  of  the  King's  writ,  chosen  by  the 
freeholders  in  the  county  Court,  out  of  the  piincipal  men  in  the  county ; 

after  which  election  so  made  and  returned,  the  King  directed  a  writ  to  

the  party  so  elected,  to  take  upon  him  and  execute  the  oifice  imtil  the 
King  should  order  otherwise.  And  thus  the  coroners  still  continue  to 
be  chosen  in  full  county ;  as  also  the  knights  of  the  shire  for  the  Par- 
liament.    (2  Inst.  558-9.) 

Besides  these  conservators  of  the  peace  properly  so  called,  there  were    Conservators  by 
and  are  other  conservators  of  the  peace  by  virtue  of  certain  ofiioes ;  as    "*''*'  ^'^' 
for  instance — 

1.  The  Lord  Chancellor,  and  every  justice  of  the  Queen's  Bench,  have, 
as  incident  to.  their  offices,  a  general  authority  to  keep  the  peace  through- 
out all  the  realm,  and  to  award  process  for  the  surety  of  the  peace,  and 
to  take  recognizance  for  it.     (2  Hawk.  c.  8,  s.  2.) 

2.  Also,  every  Court  of  record,  as  such,  hath  power  to  keep  the  peace 
within  its  own  precinct.     (2  Haivk.  c.  8,  s.  3.) 

3.  Also,  every  justice  of  the  peace  is  a  conservator  of  the  peace. 
{Grom.  6.) 

4.  Also,  every  sheriff  is  a  principal  conservator  of  the  peace,  and  may   sheriff ; 
without  doubt,  ex  officio,  award  process  of  the  peace,  and  take  surety  for 
it.    And  it  seems  the  better  opinion,  that  the  security  so  taken  by  him 
is  by  the  common  law  looked  on  as  a  recognizance,  or  matter  of  record, 
and  not  as  a  common  obligation.     (2  Hawk.  o.  8,  s.  4.) 

5.  Also,  every  coroner  is  another  principal  conservator  of  the  peace.  Coroners; 
and  may  certainly  bind  any  person  to  the  peace  who  makes  an  affray 
in  his  presence.  But  it  seems  the  better  opinion,  that  he  has  no  autho- 
rity to  grant  process  for  the  peace ;  and  it  seems  clear  that  the  security 
taken  by  him  for  the  keeping  of  the  peace,  (except  only  where  it  is  taken 
by  him  as  judge  of  his  own  Court,  for  an  affray  done  in  such  Court,)  is 
not  to  be  looked  on  as  a  recognizance,  but  as  an  obligation.  (2  Hawk. 
c.  8,  s.  5  ;  see  tit.  "  Coroner,"  Vol.  I.) 

6.  Also,  all  high  and  petit  constables  are  by  the  common  law  con-    Constables ; 
servators  of  the  peace.    (2  Hawk.  c.  8,  s.  6 ;  see  tit.  "  Constable,"  Vol.  I.) 

7.  There  were  also  other  conservators  of  the  peace  by  tenure,  who 
held  lands  of  the  King  by  this'  service,  among  others,  of  being  conserva- 
tors of  the  peace  within  such  a  district.     (2  Hawk.  c.  8,  s.  7.) 

8.  Also  there  were  other  conservators  of  the  peace  by  prescription, 
who  claimed  such  power  from  an  immemorial  usage  in  themselves  and 
their  predecessors  or  ancestors,  or  those  whose  estate  they  had  in  cer- 
tain lands,  which  wholly  depended  upon  such  usage,  both  as  to  its  extent, 
and  the  manner  in  which  it  was  to  be  exercised.     (2  Hawk.  c.  8,  s.  9.) 

Thus  it  is  said  that  a  mayor  of  a  corporation  may  be  a  conservator  of  Mayors, 
the  peace  by  prescription.  (Crom.  6.)  It  is  questioned,  indeed,  by 
some,  whether  any  such  power  can  be  claimed  by  usage ;  yet,  if  the 
power  of  holding  pleas,  and  even  Courts  of  record,  which  are  of  so 
high  a  nature,  and  imply  a  power  of  keeping  the  peace  within  their 
own  precincts,  may  be  claimed  by  usage,  as  it  seems  to  be  certain  that 
they  may,  it  seemeth  that  the  bare  authority  of  keeping  the  peace  in  a 
certain  district  may  as  well  be  claimed  by  such  usage.  (2  Hawk.  a.  8, 
s.  10.) 

But  a  mayor,  alderman,  or  recorder,  merely  as  such,  is  not  at  common 
law  a  justice  or  conservator  of  the  peace,  and  therefore  in  his  corporate 
capacity  ought  not  to  exercise  the  powers  of  fining  or  committing  to 
prison,  but  should  do  such  acts  in  Ms  character  of  a  justice  of  the  peace. 


Conservators  by 
tenure ; 


Conservators  by 
prescription ; 
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2.    Commis- 
sion of  Jus- 
tices, etc. 

Powers  of  con- 
servators. 


Their  duty. 


JTttsttcea  of  f^t  ^eace. 

I  Ld.  Raym.  1030 ;  Jones  v.   Williams, 


§11. 

5  D.  S  R.  GC2  ; 


Observations. 


Conservators  of 
the  peace  ap- 
pointed by  the 
Queen. 


(R.  V.  Laiiglcy. 

•i  B.d  Ores.  762,  S.  G.) 

The  authority  which  such  conservators  of  the  peace,  whether  by  elec- 
tion, or  tenure,  or  prescription,  have  at  common  law  is  the  same  autho- 
rity which  constables  of  a  vill  or  wapentake  have  at  this  day.  (2  Hawk. 
c.  8,  s.  11 ;  Orom.  6.     See  tit.  "  Constable!'  Vol.  I.) 

The  general  diity  of  the  conservators  of  the  peace  by  the  common  law 
is  to  employ  their  own  and  to  command  the  help  of  others,  to  aiTest  and 
pacify  all  such  who  in  their  presence,  and  within  their  jurisdiction  and 
limits,  by  word  or  deed,  shall  go  about  to  break  the  peace.  [Dolt.  c.  1 ; 
see  tit.  "Arrest,"  Vol.  I.) 

If  a  conservator  of  the  peace,  being  required  to  see  the  peace  kept, 
shall  be  negligent  therein,  he  may  be  indicted  and  fined.     (lb.) 

And,  if  the  conservators  of  the  peace  have  committed  or  bound  over 
any  offenders,  they  are  then  to  send  to  or  be  present  at  the  next  sessions 
of  the  peace  or  gaol  delivery,  there  to  object  against  them,     {lb.) 

Thus,  we  have  seen,  that  the  ancient  common  law,  before  the  present 
constitution  of  justices  was  invented,  appointed  peculiar  officers  for  the 
maintenance  of  the  public  peace,  which  is  indeed  the  very  end  and  foun- 
dation of  civil  society.  Of  these,  as  has  been  shewn,  some  had  (and  stiU 
have  virtute  officii)  this  power  annexed  to  other  offices  which  they  hold. 
Others  had  it  merely  by  itself,  and  were  thence  named  custodes  or  con- 
servatores  pads,  either  claiming  that  power  by  prescription,  or  being 
bovmd  to  exercise  it  by  tenure  of  their  lands,  or,  lastly,  being  chosen  by 
the  freeholders  in  fuU  county  Court  before  the  sheriff,  the  writ  for  their 
election  directing  them  to  be  chosen  "  de  probioribus  et  potentioribus 
comitatus  siii  in  custodes  pads."     (Lamb.  15.) 

But,  when  Queen  Isabel,  the  wife  of  Edward  3,  had  contrived  to  depose 
her  husband,  by  a  forced  resignation  of  the  Crown,  and  had  set  up  his 
son  Edward  3  in  his  place,  this,  being  a  tiling  then  without  example  in 
England,  it  was  feared,  would  much  alarm  the  people,  especially  as  the 
old  King  was  living,  though  hurried  about  from  castle  to  castle,  till  at 
last  he  met  with  an  untimely  death.  To  prevent,  therefore,  any  risings 
or  other  disturbance  of  the  peace,  the  new  King  sent  writs  to  all  the 
sheriffs  in  England,  the  form  of  which  is  preserved  by  Thomas  Walsing- 
ham  (Hist.  A.D.  1327),  giving  a  plausible  account  of  the  manner  of  his 
obtaining  the  Crown,  to  wit,  that  it  was  done  ipsiiis  patris  bene  pladto, 
and,  withal,  commanding  each  sheriff  tliat  the  peace  be  kept  throughout 
his  bailiwick,  on  pain  and  peril  of  disinheritance  and  loss  of  life  and 
limb. .  And  in  a  few  weeks  after  the  date  of  these  writs,  it  was  ordained 
in  Parliament,  tliat,  for  the  better  keeping  and  maintenance  of  the  peace 
in  every  county,  good  men  and  lawfiil,  which  were  no  maintainers  of 
evU  or  barretors  in  the  country,  should  be  assigned  to  keep  the  peace. 
(1  Bla.  Com.  851.) 

Tins  brings  us  to  the  consideration  of  the  modern  institution  of  jus- 
tices, as  appointed,  not  by  the  people,  but  by  the  Queen,  tliis  assign- 
ment being  construed  to  be  by  tlie  Queen's  commission.  (4  Edw.  3,  c. 
2 ;  18  Edw.  3,  c.  2,  s.  2.)  Of  that  commission,  therefore,  and  of  the  ap- 
pointment and  qualification  of  justices  under  it,  we  shall  now  treat. 


II.  ^tiK  CowmtSBtott,  attB  toto  aw"  6s  toiiottt  ajppoint^a. 

Three  kinds  of  Justices  of  the  peace,  at  this  day,  are  of  three  sorts : — First,  by  Act  of 

justices  of  peace.   Parliament,  as,  the  Bishop  of  Ely  and  his  successors,  the  Archbishop  of 

York,  and  the  Bishop  of  Durham,  by  the  27  Hen.  8,  c.  24,  ss.  20,  21, 

22. — ^^Secondly,  by  charter  or  grant  made  by  the  Queen  under  the  great 


§11. 
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seal,  as  the  mayors  and  chief  officers  in  divers  corporate  towns  and 
boroughs. — Thirdly,  by  commission. 

We  shall  proceed  to  take  notice  of  the  appointment  and  qualification 

of  justices  by  commission,  the  two  other  kinds  of  appointments  and  quail-    ■ 

fioations  of  justices  depending  on  particular  Acts  of  Parliament  or  char- 
ters. The  charter  usually  expressly  confers  on  the  mayor  and  a  certain 
number  of  the  principal  corporators  a  commission  of  the  peace,  by  virtue 
of  which  those  who  hold  the  offices  from  time  to  time  become  invested  in 
right  of  such  offices  with  the  powers  and  character  of  temporary  magis- 
trates. The  authority  is  permanent  and  in  the  nature  of  a  perpetual 
commission,  the  powers  of  which  ai-e  to  be  exercised  successively  by  the 
different  persons  who  fill  certain  offices  designated  by  the  charter. 
(Weatherhead  v.  Drewry,  11  East,  175.) 

By  Commission.]  — This  commission  was  not  issued  tUL  about  the  year  Appointment  of 
1327,  the  earliest  statute  on  the  subject  to  be  found  in  the  parliamentary  j^fsS.''^  "'""' 
rolls  being  the  1  Edw.  3,  c.  2,  s.  16,  from  which  Act  we  are  to  date  that 
final  alteration  in  our  constitution,  whereby  the  election  of  conservators 
of  the  peace  was  taken  from  the  people,  and  translated  to  the  assignment 
of  the  Queen.  {Lamb.  20.)  By  this  statute,  however,  at  first,  no  other 
power  was  given  but  that  of  keeping  the  peace ;  the  more  honourable 
title  of  justices  even  was  not  conferred,  the  parties  elected  being  stiU 
only  called  conservators,  wardens,  or  keepers  of  the  peace.  But  the 
very  next  year  the  form  of  the  commission  was  enlarged,  and  continued 
still  further  to  be  enlarged,  both  in  that  King's  reign,  and  in  the  reign  of 
almost  every  other  succeeding  prince,  until  the  thirtieth  year  of  the 
reign  of  Queen  Ehzabeth,  when,  by  the  nimiber  of  the  statutes  particu- 
larly given  in  charge  therein  to  the  justices,  many  of  which,  nevertheless, 
had  been  a  good  while  before  repealed,  and  by  much  vain  repetition  and 
other  corruptions  that  had  crept  into  it,  partly  by  the  miswriting  of 
clerks,  and  partly  by  the  untoward  huddUng  of  thmgs  together,  it  was 
become  so  cumbersome  and  foully  blemished,  that  of  necessity  it  ought 
to  be  redressed :  which  imperfections  being  made  known  to  Sir  Charles 
Wrey,  then  lord  chief  justice  of  the  King's  Bench,  he  communicated  the 
same  with  the  other  judges  and  barons,  so  as  by  a  general  conference 
had  amongst  them  the  commission  was  carefully  refined  in  the  Michael- 
mas term,  1590,  and  being  then  also  presented  to  the  Lord  Chancellor, 
he  accepted  thereof,  and  commanded  the  same  to  be  used,  which  con- 
tinues with  very  little  alteration  to  this  day.     [Lamb.  n.  9,  p.  43.) 

This  commission  consists  of  two  parts,  or  two  difierent  assignments.   Which  consists 
By  the  first  assignment,  any  one  or  more  justices  have  not  only  all  the   "' '""  ^^'■^ 
ancient  power  touching  the  peace  which  the  conservators  of  the  peace 
had  at  the  common  law,  but  also  that  whole  authority  which  the  statutes 
have  since  added  thereto.     {Bait.  c.  5,  p.  15.)     The  second  assignment 
defines  their  powers  in  sessions.     (See  tit.  "  Sessions,"  Vol.  V.) 

The  form  of  the  commission  is  as  follows  : — 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire-    Form  of  commia- 
land  Queen,  defender  of  the  Faith,   To  A.  £.,  0.  I).,  etc.  [naming  aU  the  justices    sion. 
of  the  coimty  or  riding],  greeting  {a). 

Know  ye  that  we  have  assigned  you  jointly  and  severally,  and  every  one  of  you,  Jurisdiction  of 

our  justices  to  keep  our  peace  in  our  county  of  W. ;  And  to  keep  and  cause  to  be  justices  out  of 

kept  all  ordinances  and  statutes  for  the  good  of  the  peace,  and  for  preservation  of  sessions. 
the  saine,  and  for  the  quiet  rule  and  government  of  our  people  made,  in  all  and 


(«)  If  any  gentleman  is  afterwards 
added  to  the  number,  which  is 
done  by  appointment  from  the  Lord 
Chancellor,  the  clerk  of  the  peace 


sends  the  commission  to  London  to 
the  proper  oflS.ce,  where  the  name  is 
inserted,  and  the  commission  is  re- 
sealed. 
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In  sessions  (a). 


siiigitlar  lliiir  articles  i»  our  said  counitj  (as  xfell  within  liberties  as  withoutj  ac- 
cording to  the  force,  form,  and  effect  of  the  same;  And  to  chastise  and  ptmish  all 
persons  that  offend  against  the  form  of  those  ordinances  or  statutes,  or  any  one  of 
them,  in  the  aforesaid  county,  as  it  ought  to  he  done  according  to  the  form  of  tliose 
ordinances  and  statutes;  And  to  cause  to  come  before  you,  or  any  of  you,  all  those 
who  to  any  one  or  more  of  our  people,  concerning  their  bodies  or  the  firing  of  their, 
houses,  have  used  threats,  to  find  sufficient  security  for  the  peace,  or  their  good 
behoAjiour  towards  us  and  our  people;  and,  if  they  shall  refuse  to  find  such  secu- 
rity, then  them  in  our  prisons  until  they  shall  find  such  security  to  cause  to  be 
safely  kept. 

We  have  also  assigned  you,  and  every  two  or  more  of  you  (of  whom  any  one  of 
you  the  aforesaid  A.  B.,  C.  J).,  etc.,  we  will  shall  be  one),  our  justices  to  inquire 
the  truth  more  fully,  by  the  oath  of  good  and  lawful  men  of  the  aforesaid  county, 
by  whom  the  truth  of  the  matter  shall  he  the  better  known,  of  all  and  all  manner  of 
felonies,  poisonings,  inchantments,  sorceries,  arts  magic,  trespasses,  forestalling s, 
regratings,  ingrossings,  and  extortions  whatsoever;  And  of  all  and  singular  other 
crimes  and  offences  of  which  the  justices  of  our  peace  may  or  ought  lawfully  to 
inquire,  by  whomsoever  a/nd  after  what  manner  soever  in  the  said  county  done  or 
perpetrated,  or  which  shall  happen  to  be  there  done  or  attempted;  And  also  of  all 
those  who  in  the  aforesaid  counties  in  companies  against  our  peace,  in  disturbance  of 
our  people,  with  armed  force  hare  gone  or  rode,  or  hereafter  shall  presume  to  go  or 
ride;  And  also  of  all  those  who  have  there  lain  in  wait,  or  hereafter  shall  presume 
to  lie  in  wait,  to  maim,  or  cut,  or  kill  our  people;  And  also  of  all  victuallers,  and 
all  and  singular  other  persons,  who  in  the  abuse  of  weights  or  measures,  or  in  selling 
victuals,  against  the  form  of  the  ordinances  and  statutes,  or  any  one  of  them,  there- 
fore made  for  the  common  benefit  of  England  and  our  people  thereof,  have  offended 
or  attempted,  or  hereafter  shall  presume  in  the  said  county  to  offend  or  attempt; 
And  also  of  all  sheriffs,  bailiffs,  stewards,  constables,  keepers  of  gaols,  wnd  other 
officers,  who,  in  the  execution  of  their  offices  about  the  premises  or  any  of  them, 
have  unduly  beha/ved  themselves,  or  hereafter  shall  presume  to  behave  themselves 
unduly,  or  have  been,  or  shall  happen  hereafter  to  be,  careless,  remiss,  or  negligent 
in  our  aforesaid  county ;  And  of  all  and  singular  articles  and  circumstances  and 
all  other  things  whatsoever  that  concern  the  premises  or  any  of  them  by  whomso- 
ever and  after  what  manner  soever  in  our  aforesaid  county  done  or  perpetrated,  or 
which  hereafter  shall  there  happen  to  be  done  or  attempted  in  what  manner  soever; 
And  to  inspect  all  indictments  whatsoever  so  before  you  or  any  of  you  taken,  or  to  be 
taken,  or  before  others,  late  our  justices  of  the  peace  in  the  aforesaid  county,  made  or 
taken,  and  not  yet  determined;  And  to  make  amd  continue  processes  thereupon 
against  all  and  singular  the  persons  so  indicted;  or  who  before  you  hereafter  shall 
happen  to  be  indicted,  until  they  can  be  taken,  surrender  themselves,  or  be  outlawed; 
And  to  liear  and  determine  all  and  singular  t}ie  felonies,  poisonings,  inchantments, 
sorceries,  arts  magic,  trespasses,  forestallings,  regratings,  ingrossings,  extortions, 
unlawful  assemblies,  indictments  afm'csaid,  and  all  and  singular  other  the  premises, 
according  to  the  laws  and  statutes  of  England,  as  in  tJie  like  case  it  has  been  aecus- 
tomed  or  ought  to  be  done;  And  the  sa/me  offenders,  and  every  of  them,  for  their 
offences,  by  fines,  ransoms,  amerciaments,  forfeitures,  amd  other  means,  as  according 
to  the  law  and  custom  of  England  or  form  of  the  ordinances  and  statutes  aforesaid 
it  has  been  accustomed  or  ottght  to  be  done,  to  chastise  and  punish. 

Provided  always,  that,  if  a  case  of  difficulty  upon  the  determination  of  any  of  the 
premises  btfore  you,  or  atiy  two  or  more  of  you,  shall  happen  to  arise,  then  let  judg- 
ment in  nowise  be  given  thereon  before  yoii,  or  any  two  or  more  of  you,  unless  in  the 
presence  of  one  of  our  justices  of  the  one  or  other  bench,  or  of  one  if  our  justices  ap-  . 
pointed  to  hold  the  assizes  in  the  aforesaid  county. 

And  therefore  we  command  you  and  every  of  you,  that,  to  keeping  the  peace,  ordi- 
nances, statutes,  and  all  and  singular  other  the  pre^niscs,  you  diligmitly  apply  your- 
selves; and  that,  at  certain  days  and  places  which  you  or  any  such  two  or  more  of 
you  as  is  aforesaid  shall  appoint  for  these  purposes,  into  the  premises  ye  make  in- 
quiries; and  all  and  singular  the  premises  hear  and  determine,  and  perform  amd 
fulfil  them  in  the  aforesaid  form,  doing  therein  what  to  justice  appertains,  according 
to  the  law  and  cuitom  of  England;  Saving  to  us  the  amerciaments  and  other  things 
to  us  therefrom  belonging. 

And  we  command  by  the  tenor  of  these  presents  our  sheriff  of  W.,  that,  at  certain 


(a)   As  to   the  constructions  put 
upon  this  part  of  the  commission  and 


the  laws,  etc.,  relative  to  the  sessions 
in  general,  see  tit.  '■'Sessions,"  Vol,  V. 
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dm/s  and  places  which  you  or  any  mch  two  or  more  of  you,  as  is  aforesaid,  shall  2.  Oommis- 
make  known  to  him,  he  cause  to  come  before  you,  or  such  two  or  more  of  you  as  sion  of  Jus- 
aforesaid,  so  many  and  such  good  and  lawful  men  of  his  iailiwick  (as  well  within  fieea  etc 

liberties  as  without  J,  by  whom  the  truth  of  the  matter  in  the  premises  shall  be  the  ' 

better  known  and  inquired  into. 

Lastly,  We  have  assigned  to  you,  the  aforesaid  A.  B.,  keeper  of  the  rolls  of  our    Custos  Kotnlo- 
peace  in  our  said  county j  And  therefore  you  shall  cause  to  be  brought  before  you   '''""• 
and  your  said  fellows,  at  the  days  aad  places  aforesaid,  the  writs,  precepts,  pro- 
cesses, and  indictments  aforesaid,  that  they  may  be  inspected,  and  by  a  due  course 
determined  as  is  aforesaid. 

In  witness  whereof  we  have  caused  these  otir  letters  to  be  made  patent.  Witness 
owrself  at  Westminster,  etc. 

This  manner  of  issuing  the  connnission  in  the  Queen's  name,  seems  Justices  appoint- 
to  be  founded  on  the  27  Hen.  8,  c.  24,  s.  2,  which  enacts  that  "no  «*  by  the  Queen, 
person,  of  whatever  estate,  degree,  or  condition  soever  he  be,  shall  have 
any  power  or  authority  1:0  make  any  justices  of  the  peace ;  but  that  they 
shall  be  made  by  letters  patent  under  the  King's  great  seal,  in  the  name 
and  by  authority  of  the  King,  and  his  heirs,  Mngs  of  this  realm,  in  all 
shires,  counties,  comities  palatine,  and  other  places  of  this  reahn,  Wales, 
and  the  Marches  of  the  same,  or  in  any  other  his  dominions,  at  their 
pleasure  and  wills,  in  such  manner  and  form  as  justices  of  the  peace 
be  commonly  made  in  every  shire  of  this  realm ;  any  grants,  usages,  pre- 
scriptions, allowances,  Act  or  Acts  of  Parliament,  or  any  other  thing  or 
things  to  the  contrary  thereof  notwithstanding." 

By  sect.  5.  "  Justices  of  the  peace,  to  be  made  and  assigned  by  the   i„  the  county 
King's  highness  within  the  coimty  palatine  of  Lancaster,  shall  be  made   palatine, 
and  ordained  by  commission  under  the  King's  usual  seal  of  Lancaster,  in 
manner  and  form  as  hath  been  accustomed." 

And  it  is  provided  by  section  6th,  "  That  all  cities,  boroughs,  and 
towns  corporate  within  this  realm,  which  have  liberty,  power,  and  au- 
thority to  have  justices  of  peace,  or  justices  of  gaol  delivery,  shall  stiU 
have  and  enjoy  their  liberties  and  authorities  in  that  behalf,  after  such 
hke  manner  as  they  have  been  accustomed,  without  any  alteration  by 
occasion  of  this  Act." 

Since  this  statute,  it  seems  very  doubtful  whether  the  Queen  can  de- 
legate to  a  subject  the  power  of  appointing  a  justice  of  the  peace.  Thus, 
where  a  charter  provided  that  there  should  be  two  aldermen  in  the 
borough  of  D.,  who  should  act  for  one  year,  by  themselves,  or  their 
deputies ;  that,  on  their  death  or  removal,  other  aldermen  should  be 
elected,  who  should  act  for  the  rest  of  the  year  by  themselves,  or  their 
deputies ;  that,  in  the  absence  of  the  aldermen,  new  aldermen  might  be 
elected  in  their  room;  and  that  the  alderman  for  the  time  being  should 
be  justice  of  the  peace  for  the  borough :  it  was  held,  that  the  deputy  of 
an  alderman  had  not  the  power  of  a  justice  of  the  peace  vested  in  him ; 
and  that,  at  all  events,  if  the  Crown  can  delegate  the  power  of  appoint- 
ing a  justice  in  this  manner,  such  a  delegation  can  only  be  made  in  the 
most  clear  and  express  language,  such  as  "  the  deputy  shall  be  made  a 
justice  of  the  peace,"  and  not  by  implication  merely.  Jones  v.  Williams, 
5  B.  S  B.  654 ;  S  B.  S  0.  762,  S.  0.  And  see  Arnold  v.  Dimsdale, 
%E.SB.  580. 

The  Crown  may  grant  coniinissions  of  the  peace  for  any  particular 
district  in  a  county. 

■  By  the  5  &  6  WiU.  4,  c.  76,  s.  98,  in  aU  boroughs  within  the  meaning  of 
that  Act,  her  Majesty  may,  from  time  to  time,  assign  to  so  many  persons 
as  she  may  think  fit,  a  commission  to  act  as  justices  of  the  peace  in  and 
for  each  borough,  and  in  and  for  each  coim^ty  of  a  city  or  town  in  sched.  A. 
to  that  Act  annexed,  and  in  and  for  such  boroughs  in  sched.  B.  to  which 
her  Majesty,  upon  petition  of  the  council  thereof,  may  be  pleased  to  grant 
such  a  commission.     (See  tit.  "Corporation"  Vol.  I.) 


In  cities, 
borougtis,  etc. 


Doubtful 
whether  the 
Queen  can  de- 
legate the  power 
of  appointing 
justices. 


Must  be  in  the 
most  clear  and 
express  language 


In  a  particular 
district. 

In  boroughs 
within  Municipa 
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4.  Qualifioa-        And,  if  the  counoU  of  any  of  these  boroughs  shall  think  it  requisite 

tion  and  Oath  that  a  salaried  police  magistrate  or  magistrates  should  be  appointed 

of.  within,  such  borough,  they  shall  make  a  bye-law,  appoiutlag  the  salary 

:j-- 7—    to  be  given  to  him  or  them ;   and,  upon  a  copy  of  tlais  bye-law  being 

with  aS'ar^"*''  transmitted  to  the  Secretary  of  State,  her  Majesty  may  appoint  one  or 
more  fit  persons  (accordiug  to  the  number  mentioned  in  the  bye-law), 
being  barristers  of  not  less  than  five  years'  standing,  to  be  police  magis- 
trates and  justices  of  such  borough  (Id.  s.  99) ;  and  the  council  shall 
provide  and  furnish  a  pohce  office  or  offices,  and  pay  the  necessary  ex- 
penses thereof.     {Id.  s.  100.) 


III.  Wi\^f}  itta»  ie  jrusti«». 

Who  may  be  By  the  13  Rich.  2,  s.  1,  c.  7,  and  the  2  Hen.  5,  s.  2,  c.  1,  the  justices 

juatices.  gj^g^]2  ^g  made,  -ndthin  the  counties,  of  the  most  sufficient  knights,  esquires, 

and  gentlemen  of  the  law. 

By  the  1  M.  sess.  2,  c.  8,  s.  2,  no  sheriff  shall  exercise  the  office  of  a 
justice  of  the  peace  during  the  time  that  he  acts  as  sheriff.  And  the 
reason  seems  to  be,  because  he  cannot  act  at  the  same  time  both  as  judge 
and  officer;  for  so  he  would  command  himself  to  execute  his  own  precepts. 
[Dolt.  c.  3.) 

Also,  if  he  be  made  a  coroner,  this,  by  some  opinions,  is  a  discharge  of 
his  authority  of  justice.     (Dalt.  c.  3.) 

But,  by  the  1  Edw.  6,  c.  7,  s.  4,  if  he  be  created  a  duke,  arch- 
bishop, marquis,  earl,  viscount,  baron,  bishop,  knight,  judge,  or  seqeant- 
at-law,  this  taketh  not  away  his  authority  of  a  justice  of  the  peace. 
(Dalt.  c.  3.) 

Also  by  the  5  Geo.  2,  c.  18,  s.  2,  no  proctor  shall  be  a  justice  of  the 
peace  for  any  county,  during  the  time  he  shall  continue  in  the  practice  of 
that  business.  But  by  sect.  4,  this  does  not  extend  to  cities  or  towns, 
coxmties  of  themselves ;  or  to  cities,  towns,  cinque  ports,  or  liberties, 
having  justices  of  the  peace  by  charter,  commission,  or  otherwise. 

By  the  6  &  7  Vict.  c.  73,  s.  33,  no  attorney  or  solicitor  shall  be  capable 
to  continue  or  be  a  justice  of  the  peace  for  any  county  within  that  part  of 
Great  Britain  called  England,  or  the  principality  of  Wales,  during  such 
time  as  he  shall  continue  in  the  business  or  practice  of  an  attorney  or 
solicitor. 

But  by  sect.  34,  it  is  enacted,  that  the  prohibition  last  hereinbefore 
contained  shall  not  extend  or  be  construed  to  extend  to  any  city  or  town 
being  a  county  of  itself,  or  to  any  city,  town,  cinque  port,  or  liberty 
having  justices  of  the  peace  within  their  respective  limits  and  precincts 
by  charter,  commission,  or  otherwise ;  but  that  in  every  such  city,  town, 
liberty,  and  place,  attomies  or  sOHcitors  may  be  capable  of  being  justices 
of  the  peace,  and  in  such  manner  only  as  they  might  have  been  if  tliis 
Act  had  never  been  made,  anything  hereinbefore  contained  to  the  con- 
trary thereof  in  anywise  notwithstanding. 


IV.  ^uaMwttott  ana  ©ati^  of  JTustwes. 

Qualification  as  The  18  Geo.  2,  c.  20,  s.  1,  after  reciting  that  "  By  many  Acts  of  Par- 
regards  estate.  liament  of  late  years  made,  the  power  and  authority  of  justices  of  the 
peace  is  greatly  increased,  whereby  it  is  become  of  the  utmost  conse- 
quence to  the  commonweal  to  provide  against  persons  of  mean  estate 
acting  as  such :  And  whereas  the  laws  now  in  force  are  not  sufficient  for 
that  purpose;"  enacts,  "  That  from  and  after  the  25th  day  of  March, 
1746,  no  person  shall  be  capable  of  being  a  justice  of  the  peace,  or  of  act- 
ing as  such,  for  any  county,  riding,  or  division  witliin  that  part  of  Great 
Britain  called  England,  or  the  principality  of  Wales,  who  shall  not  have, 
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tion and  Oath 
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either  in  law  or  equity,  to  and  for  Ms  own  use  and  benefit,  in  possession, 
a  freehold,  copyhold,  or  customary  estate  for  life,  or  for  some  greater 
estate,  or  an  estate  for  some  long  term  of  years,  determinable  upon  one 

or  more  life  or  Hves,  or  for  a  certain  term  origiually  created  for  twenty-    

one  years  or  more,  in  lands,  tenements,  or  hereditaments,  lying  or  being 
in  that  part  of  Great  Britain  called  England,  or  the  principality  of 
Wales,  of  the  cl^ar  yearly  value  of  ^100,  over  and  above  what  will 
satisfy  and  discharge  all  encumbrances  that  affect  the  same,  and  over 
ani- above  all  rents  and  charges  payable  out  of  or  in  respect  of  the  same; 
or  who  shall  not  be  seised  of,  or  entitled  unto,  in  law  or  equity,  to  and 
for  his  own  use  and  benefit,  the  immediate  reversion  or  remainder  of 
and  in  lands,  tenements,  or  hereditaments,  lying  or  being  as  aforesaid, 
which  are  leased  for  one,  two,  or  three  lives,  or  for  any  term  of  years, 
determinable  upon  the  death  of  one,  two,  or  three  lives,  upon  reserved 
rents,  and  which  are  of  the  clear  yearly  value  of  j6300  ;  and  who  shall 
not,  before  the  said  25th  day  of  March,  or  before  he  takes  upon  himself 
to  act  as  a  justice  of  peace,  after  the  said  25th  day  of  March,  at  some 
general  or  quarter  sessions  for  the  coimty,  riding,  or  division  for  which 
he  does  or  shall  intend  to  act,  first  take  and  subscribe  the  oath  foUow- 
iug,  videlicet : — 

"I,  A.  B.,  do  swear,  that  I  truly  and  bon^  fide  have  such  an  estate,  in  law  or    Oath  as  to  estate, 

equity,  to  and  for  my  otim  use  amd  benefit,  consisting  of ,  [specifying  the 

nature  of  such  estate,  whether  messuage,  land,  rent,  tithe,  office,  henefice,  or 
what  else],  as  doth  qualify  me  to  act  as  a  justice  of  the  peace  for  the  county,  riding, 

or  division  of ,  according  to  the  trtie  intent  and  meaning  of  an  Act  of  Farlia- 

ment  made  in  the  eighteenth  year  of  the  reign  of  his  Majesty  King  George  the 
Second,  intituled,  An  Act  to  amend  and  render  more  effectual  an  Act  passed  ia 
the  fifth  year  of  his  present  Majesty's  reign,  intituled,  An  Act  for  the  further 
quahfication  of  justices  of  the  peace ;  and  that  the  same  [except  where  it  con- 
sists of  an  office,  henefice,  or  ecclesiastical  preferment,  which  it  shall  he  suffi- 
cient to  ascertain  hy  their  known  and  usual  names]  is  lying  or  being,  or  issuing 
out  of  lands,  tenements,  or  hereditaments  being,  within  the  parish,  township,  or 

precinct  of ,  or  in  the  several  parishes,  townships,  or  precincts  of ,  in  the 

county  of ,  or  in  the  several  counties  of ,  [as  the  case  may  he]. 

Which  oath,  so  taken  and  subscribed  as  aforesaid,  shall  be  kept  by  the 
clerk  of  the  peace  of  the  said  county,  riding,  or  division,  for  the  time 
being,  among-  the  records  of  the  sessions  for  the  said  comity,  riding,  or 
division." 

A  sequestration  of  a  living  is  an  encumbrance  within  the  meaning  of 
this  enactment.  (See  Pack  v.  Tarpley,  9  Ad.  &  Ell.  468 ;  1  P.  <*  2>. 
478,  8.  G.)  The  clear  yearly  value  contemplated  by  the  Act  is  plainly 
that  which  comes  into  the  pocket  of  the  owner  of  the  estate  as  such  after 
all  demands  on  it  are  satisfied. 

In  an  action  for  a  penalty  against  a  party  for  acting  as  a  commissioner 
under  a  local  Act  without  being  quaUfied,  where,  by  the  Act,  he  was  re- 
quired to  have  a  qualification  of  ^50  a  year  in  real  property,  or  i£1500  in 
personalty,  or  ^25  in  real  and  JIOOO  personal  property,  "  above  all 
charges  and  encumbrances  whatsoever,"  it  was  held,  that  these  latter 
words  did  not  mean  beyond  payment  of  aU  his  debts,  but  only  applied 
to  specific  charges  on  the  property  in  respect  of  which  he  claimed  to  be 
qualified.     (Bumelow  v.  Lees,  1  O.  d  K.  408.) 

An  estate  of  more  than  jg300  per  annum,  held  in  trust  for  the  wife  of 
A.  B.  for  Ufe,  remainder  to  him  for  life,  with  remainder  to  their  children, 
wiU  -not  give  A.  B.  a  qualification  for  acting  as  a  justice  under  this  sta- 
tute.    ( Woodward  v.  Watts,  %  E.  S  B.  453.) 

Sect.  2.   "  Every  such  clerk  of  the  peace  shall,  upon  demand  for  that   copy  of  oath, 
purpose  made,  forthwith  deliver  a  true  and  attested  copy  of  the  said  oath 
in  writing,  to  any  person  paying  for  the  same  the  svmi  of  2s.  and  no 
more ;  which  being  proved  to  be  a  true  copy  of  such  oath,  to  be  kept 
amongst  the  records  as  aforesaid,  shall  be  admitted  to  be  given  in  evi- 
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dence  upon  any  issue  in  any  action,  suit,  or  information,  to  be  brought 
upon  this  Act." 

Sect.  3.  "  Any  person  who  shall  act  as  a  justice  of  the  peace  for  any 
comity,  riding,  or  division  within  that  part  of  Great  Britain  called 
England,  or  Qie  principaKty  of  Wales,  without  having  taken  and  sub- 
scribed the  said  oath  as  aforesaid,  or  without  being  qualified,  according 
to  the  true  intent  and  meaning  of  this  Act,  shall,  for  every  such  offence, 
forfeit  the  sum  of  ^100;  one  moiety  to  the  use  of  the  poor  of  the  parish 
in  which  he  most  usually  resides,  and  the  other  moiety  to  the  use  of 
such  person  or  persons  who  shall  sue  for  the  same,  to  be  recovered,  to- 
gether with  full  costs  of  suit,  by  action  of  debt,  bUl,  plaint,  or  informa- 
tion, in  any  of  his  Majesty's  Courts  of  Record  at  Westminster,  in  which 
no  essoign,  protection,  wager  of  law,  or  more  than  one  imparlance  shall 
be  allowed ;  and  in  every  such  action,  suit,  or  information,  the  proof  of 
his  quahfication  shall  he  on  such  person  against  whom  the  same  is 
brought." 

It  is,  it  seems,  sufficient,  if  the  defendant  shows  that  he  has  property 
to  the  required  amount ;  and  it  is  not  incumbent  on  him  to  give  any 
evidence  with  a  view  of  showing  that  it  is  not  encumbered.  {Dumelow 
V.  Lees,  10.  SK.  408.) 

The  acts  of  a  justice  of  the  peace  who  has  not  duly  qualified  himself 
are  not  absolutely  void ;  and,  therefore,  persons  seizing  goods  under  a 
warrant  of  distress  signed  by  a  justice  who  has  not  taken  the  oaths  at 
the  general  sessions,  nor  delivered  in  the  certificate  required,  are  not 
trespassers.  (Margate  Pier  Company  v.  George  Hannam,  James  Dyson, 
esquires,  and  two  others,  3  B.  cB  Aid.  266.)  That  was  an  action  of  tres- 
pass for  taking  goods.  Two  questions  were  raised  in  the  case,  the 
second  of  which  was,  whether  the  warrant  of  distress,  signed  by  the  de- 
fendants Hannam  and  Dyson,  was  legal ;  and  that  depended  upon  the 
question,  whether  the  acts  done  by  Dyson,  as  a  justice  for  the  Cinque 
Ports,  were  valid,  he  having  omitted  to  deliver  in  a  certificate,  or  to  take 
the  oath  at  the  general  sessions  in  the  Cinque  Ports,  as  reqiiired  by  the 
Acts  of  PafHament.  Abbott,  C.J.,  dehvered  the  judgment  of  the  Court 
as  follows: — "  This  was  an  action  of  trespass,  brought  for  levying  certain 
poor-rates  for  the  parish  of  St.  John  the  Baptist,  in  the  Isle  of  Thanet. 
There  had  been  three  rates,  all  regularly  made  and  published.  Two  of 
the  three  had  been  duly  allowed  by  two  of  the  justices  of  the  Cinque 
Ports.  The  third  was  allowed  by  the  defendants  Hannam  and  Dyson, 
acting  as  such  justices ;  the  warrants  of  distress  had  been  issued  by  these 
defendants,  and  executed  by  the  other  two  defendants,  one  of  whom  was 
an  overseer  of  the  poor,  and  the  other  a  constable  of  the  parish.  Copies 
of  the  warrants  had  been  demanded,  and  notice  of  the  action  given.  A 
case  was  reserved  at  the  trial  of  the  cause,  upon  two  questions :  first, 
whether  the  plaintifis  were  liable  to  be  rated  for  the  relief  of  the  poor; 
secondly,  whether  the  acts  of  the  defendant  Dyson,  as  a  justice  of  the 
peace  for  the  liberties  of  the  Cinque  Ports,  in  the  matter  in  question, 
were  valid  or  not.  The  case  was  argued  before  us  upon  the  first  question 
at  Serjeants'  Inn  Hall,  and  we  then  gave  our  opinion  in  tlie  afiumative, 
viz.  that  the  plaintifis  were  hable  to  be  rated  for  the  relief  of  the  poor. 
The  second  question  was  spoken  to  at  tlie  same  time,  and  afterwards 
more  fuUy  argued  here  during  the  present  term.  It  arises  in  this 
manner :  by  stat.  51  Geo.  3,  c.  36,  his  Majesty  is  authorized  to  issue  a 
commission,  to  be  directed  to  certain  persons  to  be  therein  named,  con- 
stituting them  to  be  justices  of  the  peace  within  and  throughout  the 
liberties  of  the  Cinque  Ports,  and  investing  them  with  the  same  power 
and  authority  as  belongs  to  any  mayor,  baihff,  or  jurat,  to  exercise 
within  the  liberties  of  the  town  whereof  he  is  mayor,  bailiff,  or  jurat. 
'  And  from  and  after  (these  are  the  words  of  the  statute)  such  commis- 
mission  or  commissions  shall  have  so  issued,  all  persons  and  every 
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person  named  in  any  such  commission  or  commissions  shall  be,  and  they  4.  Qmlifioa- 
and  each  of  them  is  and  are  hereby  declared  to  be,  justices  and  a  justice  tion  and  Oath 
of  the  peace  within  and  throughout  the  liberties  of  the  Cinque  Ports,  and  of. 

invested  with  the  same  power  and  authority  within  and  throughout   '■ 

the  same'  as  belongs  to  any  mayor,  baUiiF,  or  jurat  within  his  port 
or  town.  By  the  third  section  of  this  Act  it  is  provided  and  enacted, 
'  That  no  person  or  persons  to  be  named  in  such  commission  shall  be 
thereby  or  by  this  Act  authorized  to  act  as  a  justice  of  the  peace,  unless 
he  shall  have  such  qualification  as  will  authorize  him  to  act  for  a  county, 
and  unless  he  shall  have  taken  and  subscribed  the  oaths,  and  delivered 
in  at  some  general  sessions,  to  be  holden  in  some  one  of  the  Cinque 
Ports,  the  certificate  respectively  required  to  be  taken  and  subscribed 
and  delivered  in  by  persons  qualifying  themselves  to  act  for  counties.' 
The  defendant  Dyson  had  taken  the  oaths  under  a  writ  of  dedimus 
potestatem,  but  he  had  omitted  to  deliver  a  certificate,  or  take  any  oath 
at  any  general  sessions  in  any  one  of  the  Cinque  Ports ;  and  upon  this 
omission  the  objection  to  the  validity  of  his  acts  as  a  justice  was 
grounded.  We  are  of  opinion  that,  notwithstanding  this  omission,  his 
acts  as  a  justice  in  the  matters  in  question  were  vahd.  An  objection  of 
the  same  nature  may  happen  to  arise  in  some  cases  of  persons  acting  as 
justices  for  counties  at  large ;  and  this  gives  a  general  importance  to  the 
question.  By  the  18  Geo.  2,  c.  20,  it  is  enacted,  '  That  no  person  shall 
be  capable  of  being  a  justice,  or  acting  as  such  for  any  county,  without 
the  qualification  by  estate  therein  mentioned,  and  who  shall  not  take, 
at  some  general  or  quarter  sessions,  the  oath  therein  prescribed.'  And 
by  the  second  section,  '  Any  person  who  shall  act  as  a  justice,  without 
having  taken  the  oath  or  without  being  qualified,  shall  forfeit  ^6100.'  It 
is  obvious,  that,  if  the  act  of  the  justice  issuing  a  warrant  be  invaUd  on 
the  ground  of  such  an  objection  as  the.  present,  all  persons  who  act  in 
the  execution  of  the  warrant  will  act  without  any  authority :  a  constable 
who  arrests,  and  gaoler  who  receives  a  felon,  will  each  be  a  trespasser ; 
resistance  to  them  will  be  lawful;  everjrthing  done  by  either  of  them  wiU 
be  unlawful ;  and  a  constable,,  or  persons  aiding  him,  may,  in  sollie  pos- 
sible instance,  become  amenable  even  to  a  charge  of  murder,  for  acting 
under  an  authority  which  they  reasonably  considered  themselves  bound 
to  obey,  and  of  the  invahdity  whereof  they  are  wholly  ignorant.  An  ex- 
position of  these  statutes  pregnant  with  so  much  inconvenience  ought 
not  to  be  made,  if  they  will  adinit  of  any  other  reasonable  construction. 
'  Acts  of  Parliament,'  says  Lord  Coke, '  are  to  be  so  construed,  as  no  man 
that  is  innocent,  or  free  from  injury  or  wrong,  be  by  a  hteral  construction 
punished  or  endamaged.'  We  think  these  Acts  do  most  reasonably 
admit  of  another  construction.  We  think  the  restraining  clauses  are 
only  prohibitory  upon  the  justice.  By  the  particular  Act  upon  which 
this  question  has  arisen,  Mr.  Dyson,  having  been  named  in  the  commis- 
sion, is  declared  to  be  a  justice,  and  invested  with  power  and  authority 
as  such.  The  proper  effect,  therefore,  as  it  seems  to  us,  of  the  third  sec- 
tion, is  only  to  make  it  imlawful  in  him  to  act  as  such,  but  not  to  make 
his  acts  invahd.  Many  persons,  acting  as  justices  of  the  peace  by  virtue 
of  offices  in  corporations,  have  been  ousted  of  their  offices  from  some 
defect  in  their  election  or  appointment ;  and,  although  all  acts,  properly 
corporate  and  official,  done  by  such  persons  are  void,  yet  acts  done  by 
them  as  justices,  or  in  a  judicial  character,  have  in  no  instance  been 
thought  invalid.  This  distinction  is  well  known.  The  interest  of  the 
public  at  large  requires  that  the  acts  done  should  be  sustained :  sufficient 
effect  is  given  to  the  statutes  by  considering  them  as  penal  upon  the 
party  acting.  No  pecuniary  penalty,  indeed,  is  imposed  by  the  stat.  51 
Geo.  3,  but  a  justice  acting  contrary  to  its  prohibitory  clause  will  subject 
himself,  if  not  to  the  penalty  of  the  18  Geo.  2,  yet  certainly  to  a  prosecu- 
tion by  indictment.  For  these  reasons  we  thmk  there  must  be  a  judg- 
ment of  nonsuit."^  (And  see  B.  v.  Justices  of  Herefordshire,  1  Ohit.  Bep. 
709.) 
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Defendant  to 
specify  lands  not 
contained  in  the 
oath  in  action 
against  him  for 
being  diequalifled 


Plaintiff  may  dis- 
continue such 
action. 


Lands  not  men- 
tioned in  oath 
or  notice  not  al- 
lowed. 


Lands  encum- 
bered. 


Qualification  by 
rent  only. 


Action  discon- 
tinued. 


Only  one  penalty. 


Subsequent 
action  for  prior 
offence. 


jTustiwis  of  fiit  i^mtt,  §  IV. 

The  acts  of  county  justices  in  boroughs  where  they  have  no  concur- 
rent jurisdiction  are,  it  seems,  absolutely  void.  (Talbot  v.  Hubble,  3  8tr. 
11S4.) 

Sect.  4.  "  If  the  defendant,  in  any  such  action,  suit,  or  information, 
shall  intend  to  insist  upon  any  lands,  tenements,  or  hereditaments  not 
contained  ia  such  oath  as  aforesaid,  as  his  qualification  to  act  as  a  jus- 
tice of  peace  in  part,  or  in  the  whole,  at  the  time  of  the  supposed  ofi'enoe 
wherewith  he  is  charged,  he  shall,  at  or  before  the  time  of  his  pleading,  _ 
deUver  to  the  plaintiff  or  informer,  or  his  attorney,  a  notice  in  writing, 
specifying  such  lands,  tenements,  and  hereditaments  (other  than  those 
contained  in  the  said  oath),  and  the  parish,  township,  precinct,  or  place, 
or  parishes,  townships,  precincts,  or  places,  and  the  county  or  counties, 
wherein  the  same  are  respectively  situate,  lying,  or  being  (ofi&ces  and 
benefices  excepted,  which  it  shall  be  sufficient  to  ascertain  by  their 
known  and  usual  names) ;  and,  if  the  plaintifif  or  informer,  in  any  such 
action,  suit,  or  information,  shall  think  fit  thereupon  not  to  proceed  any 
further,  he  may,  with  the  leave  of  the  Court,  discontinue  such  action, 
suit,  or  information,  on  payment  of  such  costs  to  the  defendant  as  the 
Com-t  shall  award." 

Sect.  5.  "  Upon  the  trial  of  the  issue  in  any  action,  suit,  or  information, 
to  be  brought  as  aforesaid,  no  lands,  tenements,  or  hereditaments  which 
are  not  contained  in  such  oath  and  notice  as  aforesaid,  or  one  of  them, 
shall  be  allowed  to  be  insisted  upon  by  the  defendant  as  any  part  of  his 
qualification." 

Sect.  6.  "  Where  the  lands,  tenements,  or  hereditaments  contained  in 
the  said  oath  or  notice  are,  together  with  other  lands,  tenements,  and 
hereditaments  belonging  to  the  person  taking  such  oath,  or  delivering 
such  notice,  liable  to  any  charges,  rents,  or  encumbrances,  within  the 
true  intent  and  meaning  arid  for  the  purposes  of  this  Act,  the  lands, 
tenements,  and  hereditaments  contained  in  the  said  oath  or  notice  shall 
be  deemed  and  taken  to  be  liable  and  chargeable  only  so  far  as  the  other 
lands, tenements,  and  hereditaments  so  jointly  charged  are  not  sufficient 
to  pay,  satisfy,  or  discharge  the  same." 

Sect.  7.  "  Where  the  qualification  reqmred  by  this  Act,  or  any  part 
thereof,  consists  of  rent,  it  shall  be  suflacient  to  specify  in  such  oath  or 
notice  as  aforesaid  so  much  of  the  lands,  tenements,  or  hereditaments 
out  of  which  such  rent  is  issuing,  as  shall  be  of  sufficient  value  to  answer 
such  rent." 

Sect.  8.  "  In  case  the  plaintifif  or  informer  in  any  such  action,  suit,  or 
information  shall  discontinue  the  same,  otherwise  than  aforesaid,  or  be 
nonsuit,  or  judgment  be  otherwise  given  against  him,  then,  and  in  any 
of  the  said  cases,  the  person  against  whom  such  action  shall  have  been 
brought  shall  recover  treble  costs  "(a). 

Sect.  9.  "  Only  one  penalty  of  ^£100  shall  be  recovered  from  the  same 
person  by  virtue  of  this  Act,  or  of  an  Act  made  in  the  fifth  year  of  the 
reign  of  his  present  Majesty,  intituled.  An  Act  for  the  further  qualifica- 
tion of  Justices  of  the  Peace,  iov  the  same  or  any  other  offence  committed 
by  the  same  person,  before  the  bringing  of  the  action,  suit,  or  informa- 
tion, upon  which  one  penalty  of  ^100  shall  have  been  recovered,  and  due 
notice  given  to  the  defendant  of  the  commencement  of  such  action,  suit, 
or  information ;  anjrthing  in  this  or  the  same  Act  to  the  contrary  not- 
withstanding." 

Sect.  10.  "  Where  an  action,  suit,  or  information  shaU  be  brought,  and 
due  notice  given  thereof  as  aforesaid,  no  proceedings  shall  be  had  upon 
any  subsequent  action,  suit,  or  information  against  the  same  person. 


(a)  The  right  to  recover  treble  costs  is  taken  away  by  the  5  &  6  Vict.  c.  97,  s.  2, 
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for  any  offence  conunitted  before  the  time  of  giying  such  notice  as  afore- 
said ;  but  the  Court  where  such  subsequent  action,  suit,  or  information 
shall  be  brought,  may,  upon  the  defendant's  motion,  stay  proceedings 
upon  every  such  subsequent  action,  suit,  or  information,  so  as  such  first 
action,  suit,  or  information  be  prosecuted  without  fraud,  and  with  effect, 
it  being  hereby  declared,  that  no  action,  suit,  or  information  which  shall 
not  be  so  prosecuted  shall  be  deemed  or  construed  to  be  an  action,  suit, 
or  information  within  the  intent  and  meaning  of  this  Act." 

Sect.  11.   "  Every  action,  biU,  plaint,  or  information  given  by  this  or  Limitation  of 
the  said  former  Act,  shall  be  commenced  within  the  space  of  six  calendar   actions, 
months  after  the  fact  upon  which  the  same  is  grounded  shall  have  been 
committed." 

Sect.  12.  "  This  Act,  or  anything  herein  contained,  shall  not  extend,  Places  exceptea; 
or  be  construed  to  extend,  to  any  city  or  town,  being  a  county  of  itself, 
or  to  any  other  city,  town.  Cinque  Port,  or  liberty,  having  justices  of  the 
peace  within  their  respective  limits  and  precincts,  by  charter,  commis- 
sion, or  otherwise ;  3ut  in  every  such  city,  town,  liberty,  and  place, 
such  persons  may  be  capable  to  be  justices  of  the  peace,  and  iu  such 
manner  only,  as  they  might  have  been  if  this  Act  had  never  been  made ; 
anything  hereinbefore  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding." 

Sect.  13.  "  Nothing  in  this  Act,  or  in  an  Act  passed  in  the  fifth  year  of  Persons  excepted 
Ms  present  Majesty's  reign,  intituled.  An  Act  for  the  further  Qualifica- 
tion of  Justices  of  the  Peace,  contained,  shall  extend  to  any  peer  or  lord 
of  Parliament,  or  to  the  lords  or  others  of  his  Majesty's  most  honourable 
Privy  Council,  or  to  the  justices  of  either  bench,  or  to  the  barons  of  the  Peers,  etc.; 
Court  of  Exchequer,  or  to  his  Majesty's  Attorney  or  Sohcitor-General, 
or  to  the  justices  of  great  sessions  for  the  county  palatine  of  Chester  and 
the  several  counties  of  the  prinoipahty  of  Wales  (a),  within  their  re- 
spective jurisdictions,  or  to  the  eldest  son  or  heir  apparent  of  any  peer  or 
lord  of  ParUament,  or  of  any  person  qualified  to  serve  as  a  knight  of  a 
shire  by  the  9  Anne,  c.  5,  anjrthing  herein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding." 

Sect.  14.  "  Nothing  in  this  Act,  or  in  the  said  Act  of  the  fifth  year  of 
the  reign  of  Ms  present  Majesty,  contained,  shall  extend,  or  be  construed 
to  extend,  to  incapacitate  or  exclude  the  officers  of  the  Board  of  Green 
Cloth  from  being  justices  of  the  peace  within  the  verge  of  Ms  Majesty's 
palaces,  or  to  incapacitate  or  exclude  the  commissioners  and  principal 
officers  of  the  navy,  or  the  two  under  secretaries  in  each  of  the  offices  of 
principal  secretary  of  state,  or  the  secretary  of  Chelsea  College,  from 
bemg  justices  of  tiie  peace  in  or  for  such  coimties  or  places  where  they 
usually  have  been  justices  of  the  peace ;  anything  herein  contained  to  the 
contrary  in  anywise  notwithstanding." 

Sect.  15.  "  TMs  Act,  or  anything  herein  contained,  shall  not  extend, 
or  be  construed  to  extend,  to  any  of  the  heads  of  colleges  or  halls  in 
either  of  the  two  universities  of  Oxford  or  Cambridge,  or  to  the  vice- 
chancellor  of  either  of  the  said  universities,  or  to  the  mayor  of  the  city 
of  Oxford,  or  of  the  town  of  Cambridge ;  but  they  may  be  and  act 
as  justices  of  the  peace  of  and  in  the  several  counties  of  Oxford,  Berks, 
and  Cambridge,  and  the  cities  and  towns  within  the  same,  and  execute 
the  office  thereof  as  fully  and  freely  in  all  respects  as  heretofore  they 
have  lawfully  used  to  execute  the  same,  as  if  tMs  Act  had  never  been 
made;  anything  hereinbefore  contained  to  the  contrary  notwithstand- 
ing." 

Justices  appointed  for  boroughs  within  the  Municipal  Corporations 
Act  are  not  required  to  have  any  qualiflcation  by  estate,  nor  need  they 


Eldest  son,  or 
heir  apparent  of 
any  peer,  or  per- 
son qualified  to 
serve  as  M.P. 


Or  officers  of 
Board  of  Green 
Cloth,  etc. 


Heads  of  houses, 
etc. 


Borough  justices 


(a)  The  1  "Will.  4,  c.  70,  abolishes  the  Welsh  judicature. 
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4.  Qualifiea-  be  burgesses  (5  rf  6  Will.  4,  e.  76,  «.  101);  but  they  must  reside  witliin 
tion  and  Oath  the  borough,  or  within  seven  miles  of  it.     {Id.  s.  98.     See  tit.  "  Oor- 
of.  porations,"  Vol.  I.)  , 

Thus  we  see  that  the  early  statutes  had  required  justices  to  be  made 
of  the  most  sufficient  knights,  esquires,  and  gentlemen  of  the  law ;  and, 
their  powers  having  greatly  iucreased,  it  was  necessary,  in  the  eighteenth 
year  of  Geo.  2,  further  to  provide  against  persons  of  mean  estate  acting 
as  such  justices. 

But,  besides  the  property  quaUfications  provided  by  statute,  Dalton  has 
named  personal  qualities  required  of  them  which  no  statute  can  secure, 
and  the  exercise  of  which  in  perfect  combination  would  be  beyond  the 
power  of  the  numerous  persons,  who,  though  named  in  the  commission  of 
the  peace,  have  not  been  trained  in  the  study  and  principles  of  English 
law.  The  importance  of  some  of  these  has,  liowever,  increased  since 
the  legislature  has  increased  the  extent  of  the  ministerial  and  judicial 
duties  of  justices,  both  in  and  out  of  quarter  sessions. 

The  qualities  are  [Dalton,  c.  2)  the  absence  of — 

1.  Fear  of  the  power  of  others,  so  that  they  do  not  justice. 

2.  Of  Favour,  by  which  they  seek  to  please  a  friend. 
,3.  Of  Hatred  or  Malice  against  a  party. 

4.  Of  Govetousness — when  they  receive  reward. 

5.  Of  Perturbation  of  mind — as  anger. 

6.  Of  Ignorance,  or  want  of  understanding  of  what  is  to  be  done. 

7.  Of  Presumption — when  without  law  they  proceed  according  to 

their  own  wills. 

8.  Of  Delay — which  denies  justice. 

9.  Of  Precipitation — when  they  proceed  without  examination  and 

consideration  of  the  fact,  or  hearing  both  parties. 

Justices  becom-  Becoming  disqualified.] — It  has  been  held,  that  a  person  who  has 
ing  disqualified,  qualified  for  the  office  of  a  justice  of  peace,  and  acts  as  such,  must  have 
a  clear  estate  of  ^100  per  annum,  in  law  or  in  equity,  for  his  own  use  in 
possession,  and  he  must  continue  to  possess  it  so  long  as  he  continues  to 
act,  or  he  will  incur  the  penalty ;  and,  secondly,  that  in  an  action  against 
a  person  for  the  penalty  given  by  the  stat.  18  Geo.  2,  c.  20,  for  acting 
as  a  magistrate  without  a  proper  quahfication,  no  notice  of  action  is  neces- 
sary under  the  24  Geo.  2,  c.  44.  ( Wright  v.  Horton,  Holt,  N.  P.  G. 
458.)  This  was  an  action  of  debt  upon  the  stat.  18  Geo.  2,  o.  20, 
brought  against  the  defendant  to  recover  a  penalty  of  afilOO  for  acting  as 
a  justice  of  peace  in  the  county  of  York,  not  being  duly  qualified  by 
law.  It  appeared  that  the  defendant  had  taken  the  benefit  of  an  insol- 
vent Act  in  January,  1814,  subsequent  to  which  time  he  had  repeatedly 
a,cted  as  a  magistrate,  without  acquiring  any  new  qualification.  He  had 
qualified  originally  in  1802.  No  notice  of  this  action  had  been  given  by 
the  plaintiff  to  the  defendant.  For  the  defendant  it  was  contended, 
that  the  plaintifT  was  bound  to  prove  a  notice  of  action  according  to  the 
provisions  of  the  stat.  24  Geo.  2,  c.  44.  The  defendant  had  acted  as  a 
magistrate,  and  was  therefore  entitied  to  the  privileges  and  protection  of 
that  office.  But  Wood,  B.,  ruled,  that  he  was  not  within  the  Act.  The 
question  to  be  tried  is,  was  he  a  magistrate  ?  It  was  then  contended, 
that,  if  they  were  enabled  to  show  when  Mr.  Horton  was  discharged 
from  prison,  and  that  there  was  a  fair  probabihty  that  his  estate  would 
pay  his  debts,  and  leave  a  sufficient  surplus  to  uphold  the  qualification 
of  a  magistrate,  the  present  action  would  not  he.  A  legal  estate  in  land 
was  not  necessary ;  an  estate  in  equity  was  sufficient.  They  therefore 
proposed  to  show,  that  there  would  be  a  surplus  of  ilOO  per  annum  after 
paying  Mr.  Horton's  debts.     Wood,  B. — All  the  defendant's  estate  is 


§v. 


^mtitt»  of  l^e  Peace. 


now  vested  in  the  clerk  of  the  peace.  His  legal  and  equitable  rights  are 
equally  transferable  to  his  creditors.  We  cannot  take  an  account  here, 
and  declare  a  surplus  in  his  favour.  The  defendant  may  ultimately  be 
entitled  to  qualify ;  but,  at  present,  he  has  not  the  title  which  the  Act  of 
Parliament  requires.     Verdict  for  plaintiff. 

It  should  seem  that  the  circumstance  of  the  justice  having  become 
once  disquahfled  wiU  not  prevent  him  acting  as  such  justice  without  a 
new  commission  after  he  has  again  qualified  himself. 
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tton,  ttt. 

Oath  of  Office.] — On  renewing  the  commission  of  the  peace  (which 
generally  happeneth  as  any  person  is  newly  brought  into  the  same) 
there  cometh  a  writ  of  dedimus  potestatetn  directed  out  of  Chancery  to 
some  ancient  justice  (or  other)  to  take  the  oath  of  him  which  is  newly 
inserted,  which  is  usually  in  a  schedule  annexed,  and  to  certify  the  same 
into  that  Court,  at  such  a  day  as  the  writ  commandeth. 

And  power  is  given  to  the  clerk  of  the  peace  of  every  county,  riding, 
or  division  in  England  and  Wales,  to  administer  the  oaths  to  justices,  by 
the  1  Geo.  3,  c.  13,  s.  2,  which  enacts,  "  That  from  and  after  the  passing 
of  this  Act,  no  person  who  hath  already  taken,  or  shall  hereafter  take, 
the  oaths  usually  taken  by  a  justice  of  the  peace,  under  a  writ  or  com- 
mission of  dedimus  potestatem,  issued,  or  which  shall  be  issued,  from  the 
clerk  of  the  Crown,  shall  be  obliged  or  compellable  to  sue  out  or  have 
any  other  dedimus  potestatem  from  the  said  clerk  of  the  Crown,  to 
authorize  any  person  or  persons  therein  to  be  named  to  administer 
again  to  any  such  justice,  on  any  new  commission  of  the  peace  being 
issued  under  the  great  seal  of  Great  Britain,  for  any  county,  city  and 
county,  town  and  county,  riding,  or  division  in  England  or  Wales,  the 
oaths  usually  annexed  to  such  dedimus,  and  taken  by  a  justice  of  the 
peace  ;  but  tJiat  the  clerk  of  the  peace,  or  his  deputy,  of  every  county, 
city  and  county,  town  and  county,  riding,  or  division  in  England  and 
Wales,  for  which  any  such  justice  of  the  peace  hath  already  acted  and 
qualified,  or  hereafter,  before  the  issuing  any  such  new  commission  of 
the  peace,  shall  act  and  qualify  himself  as  before  mentioned,  shall,  on 
every  such  new  commission  of  the  peace  being  issued,  prepare  a  parch- 
ment roU,  with  the  oaths  annexed  to,  and  usually  taken  under,  the  said 
writ,  or  commission  of  dedimus  potestatem,  by  justices  of  the  peace,  in- 
grossed  on  such  roll,  and  shall  administer,  without  fee  or  reward,  the 
oaths  in  such  roll  specified  to  every  such  justice  of  the  peace  within  the 
respective  counties,  cities  and  counties,  towns  and  counties,  ridings,  or 
divisions,  for  which  he  shall  respectively  act,  or  intend  to  act,  and  who 
shall  desire  to  take  such  oaths ;  and  that  every  such  justice  of  the  peace, 
after  the  taking  the  oaths  contained  in  the  said  roll,  shall  subscribe  his 
name  on  the  said  parchment  roU ;  and  the  said  roll,  with  the  oaths  so 
taken  and  subscribed,  shall  be  kept  by  the  respective  clerks  of  the  peace 
of  the  respective  counties,  cities  and  counties,  towns  and  counties,  ridings, 
and  divisions,  in  England  and  Wales,  for  the  time  being,  amongst  the 
records  of  the  sessions  for  the  said  respective  counties,  cities  and 
counties,  towns  and  counties,  ridings,  and  divisions." 

It  is  provided,  also,  that  justices,  who  have  already  taken  the  oaths, 
shall 'not  be  required  to  go  through  that  ceremony  again,  upon  the  is- 
suing of  a  new  commission  during  the  same  reign.  This  is  by  the  7 
Geo.  3,  c.  9,  which  enacts,  "  That  all  persons  who  have  been,  or  shall 
be,  appointed  justices  of  the  peace,  by  any  commission  or  commissions 
granted,  or  to  be  granted,  by  his  present  Majesty,  and  have  taken  and 


Oath  of  office 
necessary. 


Proviso  for  such 
as  have  once 
taken  the  oaths 
under  a  dedimus 
potestfttem. 


Justices  not 
obliged  to  take 
and  subscribe 
oaths  of  said  Act 
more  than  once 
during  a  reign. 
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7  Geo.  3,  c.  9. 


JTttsttcfs  of  tf)$  ^em. 


IT- 


Form  of  oath. 


In  boroughs 
under  Corpora- 
tions Act. 


Oaths  of  allegi. 
ance,  supremacy, 
aud  abjuration. 


Different  oath  for 
Roman  Catholics. 


Declaration  in 
lieu  of  the 
sacramental  test 
abolished. 

9  Geo.  4,  c.  17. 


Imleninity  for 
not  taking  in 
time. 


subscribed,  or  shall  take  and  subscribe,  the  oaths  mentioned  in  the  said 
Act  made  in  the  first  year  of  his  present  Majesty's  reign,  and  all  persons 
who  shall  be  appointed  justices  of  the  peace  by  any  commission  or  com- 
missions, which  shall  be  granted  after  his  Majesty's  demise  by  any  of 
his  successors,  kings  or  queens  of  this  realm,  and  shall  have,  after  the 
issuing  of  the  first  commission,  whereby  such  persons  shall  he  appointed 
justices  of  the  peace,  in  the  reign  of  any  such  king  or  queen,  taken  and 
subscribed  the  said  oaths,  shall  not  be  obUged,  during  the  reign  of  his 
present  Majesty,  or  during  any  future  reign  in  which  such  oaths  shall 
have  been  so  taken  and  subscribed  as  aforesaid,  to  take  and  subscribe 
the  same  oaths,  for  or  by  reason  of  such  persons  being  again  appointed 
justices  of  the  peace  by  any  subsequent  commission  or  conamissions 
wliich  shall  be  granted  during  any  such  reign,  and  shall  not  incur  any 
penalty  or  forfeiture  for  the  not  taking  or  subscribing  the  said  oaths." 

^he  form  of  which  oath  of  oifice  at  this  day  is  as  foUoweth : — 
Ye  shall  swear,  that,  as  justice  of  the  peace  in  the  county  of  W.,  in  all  articles  in 
the  Queen's  commisssion  to^ou  directed,,  you  shall  do  equal  right  to  the  poor  a/nd  to 
the  rich,  after  your  cunning,  wit,  and  power,  and  after  the  laws  and  customs  of  tlu> 
realm,  and  statutes  thereof  made;  And  ye  shall  not  be  of  counsel  of  amy  quarrel 
hanging  before  you;  And  that  ye  hold  your  sessions  after  the  form  of  the  statutes 
thereof  made  ;  And  the  issues,  fines,  and  amerciatnents  that  shall  happen  to  be  made, 
and  all  forfeitures  which  shall  fall  before  you,  ye  shall  cause  to  be  entered  without 
any  concealment  (or  embezzling),  a/nd  truly  send  them  to  the  Queen's  lExcheqwr. 
Ye  shall  not  let  for  gift  or  other  cause,  but  well  and  truly  ye  shall  do  your  office  of 
justice  of  the  peace  in  that  behalf:  And  that  you  take  nothing  for  yov/r  office  of 
justice  of  the  peace  to  be  done,  but  of  the  Queen,  and  fees  accustomed,  and  costs 
limited  by  statute.  And  ye  shall  not  direct,  nor  cause  to  be  directed,  any  warrant 
(by  you  to  be  made)  to  the  parties,  but  ye  shall  direct  them  to  the  bailiff  of  the  said 
county,  or  other  the  Queen's  officers  or  ministers,  or  other  indifferent  persons,  to  do 
execution  thereof.     So  help  you  God. 

This  oath  seems  to  be  founded  on  the  13  Eich.  2,  c.  7,  which  enacts 
that  the  justices  shall  be  sworn  duly,  and  without  favour,  to  keep  and 
put  in  execution  all  the  statutes  and  ordinances  touching  their  offices. 

As  to  the  oath  to  be  taken  by  justices  in  towns  corporate,  and  boroughs 
within  the  Municipal  Corporations  Act,  see  the  5  &  6  Will.  4,  c.  76,  s.  104, 
tit.  "Corporation,"  Vol.  I. 

Oaths  of  Allegiance,  Supremacy,  and  Abjuration,  etc.'] — It  is  necessary 
that  a  justice  of  the  peace  do  also,  witliin  six  months,  take  the  oath  sub- 
stituted by  the  21  &  22  Vict.  o.  48,  for  the  oaths  of  allegiance,  supremacy, 
and  abjuration,  in  one  of  the  courts  at  Westminster,  or  at  the  general  or 
quarter  sessions  of  the  place  where  he  shall  be  or  reside,  as  other  persons 
qualifying  for  offices.  The  statute  (10  Geo.  4,  c.  7)  for  the  relief  of  Roman 
Catholic  subjects  has  substituted  another  oath  in  the  place  of  those  above 
named,  to  be  taken  by  persons  professing  the  Roman  Catholic  rehgion. 
(See  tit.  "Oaths,"  post.) 

In  addition  to  these  oaths,  by  the  statute  of  9  Geo.  4,  c.  17,  the  justice, 
within  six  months  after  his  admission  to  office,  was  required  to  make  and 
subscribe  the  following  declaration : — 

"J,  A.  B.,  do  solemnly  and  sincerely,  in  the  presence  of  God,profess,  testify,  and 
declare,  on  the  true  faith  of  a  Christian,  that  I  will  never  exercise  any  power 
authority,  or  influence  which  I  may  possess  by  virtue  of  the  office  of  justice  of  the 
peace,  to  injure  or  weaken  -the  Protestant  Chwrch,  as  it  is  by  law  established  in 
England,  or  to  disturb  the  said  Church,  or  the  bishops  and  clergy  of  the  said 
Church,  in  the  possession  of  any  rights  or  privileges  to  which  such  Church,  or  the 
said  bishops  or  clergy,  are  or  may  be  entitled." 

But,  by  the  29  Vict.  c.  22,  the  necessity  for  making  or  subscribing  this 
declaration  is  now  abolished. 

N.B. — There  is  a  clause  of  indemnity  in  some  Act  of  Parliament  al- 
.most  every  session,  to  give  further  time  to  justices  to  take  the  oaths, 
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provided  they  take  them  within  the  time  therein  specified,  and  qualify   6.  How  Office 
according  to  the  18  Geo.  2,  c.  20.     But  the  indemnity  does  not  extend  to       of,deter- 
any  person  against  whom  final  judgment  has  been  given ;  nor  to  any  -      mined. 
justice  acting  vidthout  being  duly  qualified.  


VI.  Igoil)  ©fK(e  of,  Drtertttimlf. 

Any  justice  may  be  discharged  from  the  commission  by  writ  under  the 
Great  Seal.  The  Queen  may  determine  the  commission  at  her  pleasure, 
and  that  either  expressed,  as  by  writ  under  the  Great  Seal,  or  by  impli- 
cation, by  maldng  a  new  commission,  and  leaving  out  the  former  justices' 
names.  But  until  notice,  or  publishing  of  the  new  commission,  the  acts 
of  the  former  justices  are  good  in  law.     {Dalt.  c.  3.) 

The  death  or  abdication  of  the  Queen  determines  the  authority  of  all 
the  justices  named  by  her  in  the  commission. 

But  by  the  1  Anne,  st.  1,  c.  8,  s.  2,  no  patent  or  grant  of  any  office  or 
employment  shall  determine  by  the  Queen's  death  or  demise,  but  shall 
continue  in  force  for  six  months  after,  unless  in  the  meantime  made 
void  by  her  successor,  which  is  done  by  a  new  commission;  for  every  new 
commission  supersedes  the  former.     (1  Blaohst.  Oom.  353.) 

But  to  mayors  and  chief  officers  in  corporations,  who  have  the  au- 
thority of  justices  of  the  peace,  or  of  conservators  of  the  peace,  by  grant 
under  the  Queen's  letters  patent  to  them  and  their  successors,  the  au- 
thority remaineth,  notwithstanding  the  Queen's  death  or  demise.  (Dalt. 
c.  3.) 

Neither  can  the  Queen  discharge  these  at  her  pleasure ;  but  yet  such 
grants  and  charters  may,  for  some  great  and  general  defect  or  miscar- 
riage in  the  execution  of  the  powers  therein  granted,  be  repealed,  and 
the  liberties  seized.     (Dalt.  c.  3,  p.  8.) 

Formerly,  it  was  thought,  that,  if  a  man  named  in  any  commission  of 
the  peace  had  afterwards  a  new  dignity  conferred  upon  him,  this  deter- 
mined his  office,  as  he  no  longer  answered  to  the  description  given  in  the 
comjBiission  (1  Bla.  Com.  353) ;  but  it  was  long  ago  enacted,  by  the 
1  Edw.  6,  c.  7,  that,  "  although  any  justice  of  the  peace  be  made  duke, 
archbishop,  marquis,  earl,  viscount,  baron,  bishop,  justice  of  either 
bench,  or  serjeant-at-law,  yet  he  shall  remain  justice,  and  have  authority 
to  execute  the  same."     (Ante,  114.) 

The  warrant  of  a  justice  of  the  peace  remains  in  force  untU.  executed, 
though  the  magistrate  dies.     ("  Warrant,"  Vol.  V.) 
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Justices  for  Counties,  Ridings,  and  Divisions.]  — In  treating  of  the  ju- 
risdiction of  justices  of  the  peace,  as  regards  the  place  where  the  act  or 
offence  was  committed,  it  should  be  premised  that,  as  a  general  rule,  the 
authority  of  justices  of  the  peace,  when  appointed  by  commission  from 
the  Crown,  is  limited  to  the  respective  coimties,  ridings,  and  divisions 
therein  specified ;  and  that  of  magistrates,  in  separate  jurisdictions,  is 
confined  to  their  respective  districts.  It  is  in  no  case  attached  to  ihe 
person,  so  as  to  be  capable  of  being  exercised  elsewhere  than  within 
those  limits.  {Paley  on  Oonv.  16.)  But,  in  some  cases,  a  justice  of  the 
peace  may  act  when  he  is  out  of  the  county,  riding,  or  division ;  and  in 
some  cases  his  power  extends  to  other  counties,  ridings,  and  divisions. 

As  to  the  former  case,  when  he  is  out  of  the  county,  etc. — It  is  said 
that  the  justices  have  no  coercive  or  judicial  power  when  out  of  the 
county ;  and,  therefore,  that  an  order  for  payment  of  labourers'  wages, 
made  by  them  out  of  the  county,  is  not  bindmg.  But  it  is  said  that  re- 
cognizances voluntarily  taken  before  them  in  any  place  are  good,  and  that 
ministerial  acts  may  be  performed  out  of  the  county.  (3  Hawk.  c.  8,  s. 
28 ;  2  Hale,  51.)  These  statements,  however,  of  Hawkins  and  Hale  are 
founded  on  the  case  oi  Helier  v.  Hundred  de  Benhurst  {pro.  Gar.  211), 
and  seem  not  to  be  strictly  supported  by  the  decision  in  that  case.  This 
was  so  considered  recently,  in  tiie  case  of  a  recognizance  directed  by  the 
4  &  5  Vict.  c.  58,  s.  8  (the  Act  regulating  the  trial  of  controverted  elec- 
tions), to  be  entered  into  "  before  one  of  her  Majesty's  justices  of  the 
peace,"  and  which  "  every  justice  of  the  peace  "  was  thereby  empowered 
to  take.  The  necessary  recognizance  in  the  case  of  the  borough  of  Caer- 
narvon having  been  entered  into  in  Middlesex  before  a  justice  for  War- 
wickshire, the  examiner  of  recognizances  appointed  under  the  Act  held, 
after  argument,  that  a  justice  of  the  peace  had  no  authority  to  take  such 
recognizance  beyond  his  jurisdiction ;  and  the  House  of  Commons,  act- 
ing on  this  decision,  refused  to  allow  the  parties  to  correct  the  mistake. 
{Hans.  Pari.  Deh.,  3rd  Ser.,  vol.  59,  p.  1130.) 

And,  although  it  be  generally  true  that  a  justice  of  the  peace  hath  no 
jurisdiction  over  offences  committed  out  of  his  county,  yet  there  are 
cases  where  the  presence  of  an  offender  within  his  county  gives  him  au- 
thority, arising  out  of  the  necessily  of  preserving  the  peace,  to  proceed 
against  such  offender.  Thus,  it  has  been  long  settled  that,  if  a  man  com- 
mit a  felony  in  the  county  of  C,  and  goes  into  the  county  of  W.,  a  justice 
of  the  peace  of  the  latter  county  may  take  his  examination  and  informa- 
tion against  bim  in  that  county,  and  may  commit  him,  and  bind  over 
the  witnesses  to  give  evidence  at  the  trial,  and  in  short  proceed  as  if  the 
offence  had  been  committed  within  his  jurisdiction.  (2  Hale,  5 1 ;  and  under 
sect.  22,  11  &  12  Vict.  c.  42.)  And  he  hath  a  like  authority  with  respect 
to  a  person  residing  or  being  in  his  county,  etc.,  who  is  charged  with  any 
indictable  crime  or  offence  committed  on  the  high  seas,  or  in  any  creek, 
harbour,  haven,  or  other  place  in  which  the  Admiralty  have  or  claim 
jurisdiction,  or  with  any  crime  or  offence  committed  on  land  beyond  the 
seas  for  which  an  indictment  may  be  preferred  in  England  or  Wales, 
ai  &  12  Vict.  c.  42,  s.  2.)  And,  if  the  offence  be  bailable  before  either 
one  or  more  justices,  the  requisite  number  of  justices  may  take  a  valid 
recognizance  for  the  appearance  of  the  person  accused  at  the  next  ses- 
sion of  oyer  and  terminer,  etc.,  there  to  answer  to  such  matters  as  may 
be  objected  against  him.  (1  Ohit.  Ori.  L.  94 ;  R.  v.  Muilman,  Park, 
241.)  And  the  Kke  over  murder  and  manslaughter  committed  by  a 
British  subject  abroad.  (24  &  25  Vict.  c.  100,  s.  9.)  It  seems  deter- 
mined by  the  case  of  R.  v.  Morgan  iOald.  156),  that  justices,  either  of 
the  county  from  which  tenants  fraudulently  remove  goods,  or  of  that  in 
which  they  are  concealed,  may  convict  the  offenders  in  their  respective 
counties.    (See  tit.  "Distress,"  Vol.  I.)   There  are  also  various  Acts  for  the 
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protection  of  the  revenue,  giving  jurisdiction  to  justices,  as  well  of  the 
county  where  the  offence  is  committed,  as  of  that  in  which  the  offender 
resides  or  is  apprehended.  (See  tit.  "  Excise  and  Customs,"  Vol.  II. 
See  also.  In  re  Nunn,  8  B.  <t  O.  644.) 

.  As  regards  justices  for  counties  residing  in  cities  or  places  which  are 
distinct  in  point  of  jurisdiction  from  the  county  at  large,  the  9  Geo.  1, 
c.  7,  s.  3,  provides,  "  for  the  greater  ease  of  justices  of  the  peace  autho- 
rized to  act  for  any  county,' '  that  if  any  such  justice  of  peace  shall  happen 
to  dwell  in  any  city,  or  other  precinct  that  is  a  county  of  itself,  situate 
within  the  county  at  large,  for  which  he  shall  he  appointed  justice  of 
peace,  although  not  witMn  the  same  county,  it  shall  and  may  be  lawful 
for  any  such  justice  of  peace  to  grant  warrants,  take  examinations,  and 
make  orders  for  any  matters,  which  any  one  or  more  justice  or  justices 
of  the  peace  may  act  in,  at  his  own  dwelling-house,  although  such  dwell- 
ing-house be  out  of  the  county  where  he  is  authorized  to  act  as  a  justice 
of  peace,  and  in  some  city  or  other  precinct  adjoining  that  is  a  county 
of  itself;  and  that  all  such  warrants,  orders,  and  other  act  or  acts  of 
any  justice  of  peace,  and  the  act  or  acts  of  any  constable,  tithingman, 
headborough,  overseer  of  the  poor,  surveyor  of  the  highways,  or  other 
officer,  in  obedience  to  any  such  warrant  or  order,  shall  be  as  valid,  good, 
and  effectual  in  the  law,  although  it  happen  to  be  out  of  the  limits  of 
the  proper  precinct  or  authority :  Provided  always,  that  nothing  in  this 
Act  contained  shall  extend  to  give  power  to  the  justices  of  peace  for  the 
counties  at  large  to  hold  their  general  quarter  sessions  of  the  peace  in 
the  cities  or  towns  which  are  counties  of  themselves,  nor  to  empower 
justices  of  peace,  sheriffs,  bailiffs,  constables,  headboroughs,  tithingmen, 
borsholders,  or  any  other  peace  officers  of  the  counties  at  large,  to  act  or 
intermeddle  in  any  matters  or  things  arising  within  cities  or  towns 
which  are  counties  of  themselves,  but  that  all  such  actings  and  doings 
shall  be  of  the  same  force  and  effect  in  law,  and  none  other,  as  if  this 
Act  had  never  been  made. 

By  the  11  &  13  Vict.  c.  42,  s.  5,  it  is  enacted  that,  in  cases  where  a  justice  of  Justices  for  ad- 
the  peace  for  any  county,  riding,  division,  liberty,  city,  borough,  or  place  j°'°'"^ fmone ' 
shall  be  also  justice  of  the  peace  for  a  county,  riding,  division,  liberty,  city,  suchcounty  when 
borough,  or  place  next  adjoining  thereto  or  surrounded  thereby,  it  shall  ^ey  are  within 
and  may  be  lawful  for  such  justice  of  the  peace  to  act  as  such  justice  for  the  '  *  "'  ''' 
one  county,  riding,  division,  hberty,  city,  borough,  or  other  place,  whilst 
he  is  residing  or  happens  to  be  in  the  other  such  county,  riding,  division, 
hberty,  city,  borough,  or  other  place,  in  all  matters  and  things  herein- 
before or  hereafter  in  this  Act  mentioned;  and  that  all  such  acts  of 
such  justice,  and  the  acts  of  any  constable  or  other  officer  in  obedience 
thereto  shall  be  as  vaM,  good,  and  effectual  in  the  law  to  aU  intents 
and  purposes,  as  if  such  justice  at  the  time  he  shall  so  act  as  aforesaid, 
were  in  the  county,  riding,  division,  liberty,  city,  borough,  or  other 
place  for  which  he  shall  so  act;  and  all  constables  and  other  officers 
for  the  county,  rifling,  division,  liberty,  city,  borough,  or  place  for  which 
such  justice  shall  so  act  as  aforesaid,  are  hereby  authorized  and  required 
to  obey  the  warrants,  orders,  directions,  act  or  acts  of  such  justice  which 
in  that  behalf  shall  be  granted,  given,  or  done,  and  to  do  and  perform 
their  several  offices  and  duties  in  respect  thereof,  under  the  pains  and 
penalties  to  which  any  constable  or  other  officer  may  be  liable  for  a 
neglect  of  duty ;  and  any  such  constable  or  other  peace  officer,  or  any 
other  person,  apprehendmg  or  taking  into  custody  any  person  offending 
against  law,  and  whom  he  lawfully  may  and  ought  to  apprehend  or  take 
into  custody,  by  virtue  of  his  office  or  otherwise,  in  any  such  county, 
riding,  division,  liberty,  city,  borough,  or  place,  may  lawfully  take  and 
convey  such  person  so  apprehended  and  taken  as  aforesaid  to  and  before 
any  such  justice  of  the  peace  for  such  county,  riding,  division,  liberty, 
city,  borough,  or  place,  whilst  such  justice  shall  be  in  such  adjoining 
county,  riding,  division,  liberty,  city,  borough  or  place  as  aforesaid ;  and 
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tlie  said  constables  and  other  peace  oificers,  and  all  such  other  persons 
as  aforesaid,  are  hereby  authorized  and  required  in  all  such  cases  so  to 
-  act  in  aU  things  as  if  the  said  justice  of  the  peace  were  within  the  said 
county,  riding,  division,  liberty,  city,  borough,  or  place  for  which  he 
shall  so  act. 

By  sect.  6  it  is  enacted  "  That  it  shall  be  lawful  for  any  justice  or 
justices  of  the  peace  actiag  for  any  county  at  large,  or  for  any  riding  or 
division  of  such  county,  to  act  as  such  at  any  place  within  any  city, 
town,  or  other  precinct,  being  a  county  of  itself,  or  otherwise  having 
exclusive  jurisdiction,  and  situated  within,  surrounded  by,  or  adjoining 
to  any  such  county,  riding,  or  division  respectively ;  and  that  all  and 
every  such  act  and  acts,  matters  and  things,  to  be  so  done  by  such 
justice  or  justices  within  such  city,  town,  or  precinct,  as  justice  or  jus- 
tices for  such  county,  riding,  or  division  respectively,  shall  be  as  valid 
and  effectual  in  lfl,w  as  if  the  same  had  been  done  witliin  such  county, 
riding,  or  division  respectively,  to  all  intents  and  purposes  whatsoever. 
Provided  always  that  nothing  in  this  Act  contained  shall  extend  or  give 
power  to  the  justices  of  the  peace  for  any  county,  riding,  or  division,  not 
being  also  justices  for  such  city,  town,  or  other  precinct,  or  not  having 
authority  as  justices  of  the  peace  therein,  or  any  constable  or  other 
officer  acting  under  them,  to  act  or  intermeddle  in  any  matters  or  things 
arising  within  any  such  city,  town,  or  precinct,  in  any  manner  what- 
soever." 

By  sect.  10,  warrants  issued  by  justices  to  apprehend  any  person 
charged  with  an  indictable  offence  may  be  executed  by  apprehending 
the  offender  in  case  of  fresh  pursuit  at  any  place  in  the  next  adjoining 
county  or  place,  and  within  seven  miles  of  the  border  of  the  county, 
riding,  division,  liberty,  city,  borough,  or  place,  within  which  the  justices 
issuing  the  same  have  jurisdiction  without  having  such  warrants  backed. 
(See  tit.  "  Warrant,"  Vol.  V.) 

By  the  11  &  12  Vict.  c.  43,  s.  6,  it  is  enacted  "That  the  provi- 
sional enactments  above  (of  the  11  &  12  Vict.  o.  42),  whereby  a  justice 
of  the  peace  for  one  county,  riding,  division,  etc.,  may  act  for  the  same 
whilst  residing  or  being  in  any  adjoining  county,  riding,  division,  etc.,  of 
which  he  is  also  a  justice  of  the  peace,  or  whereby  a  justice  of  the  peace 
for  any  county  at  large,  riding,  division,  or  liberty,  may  act  as  such 
within  any  city,  town,  or  precinct  next  adjoining  thereto,  or  surrounded 
thereby,  being  a  county  of  itself,  or  otherwise  having  jurisdiction,  as  are 
apphcable  to  the  provisions  of  this  Act  (to  facilitate  the  performance  of 
the  duties  of  justices  of  the  peace  out  of  sessions  with  respect  to  summary 
convictions  and  orders),  shall  be  deemed  to  be  incorporated  in  this  Act, 
and  to  extend  to  aU  acts  required  of,  or  to  be  performed  by,  justices  of 
the  peace  under  or  by  virtue  of  this  Act." 

By  sect.  35  it  is  enacted,  "  That  nothing  in  this  Act  shall  extend 
or  be  construed  to  extend  to  warrants  or  orders  for  removal  of  any  poor 
person ;  nor  to  complaints  or  orders  with  respect  to  lunatics ;  nor  to  any 
information,  complaint,  or  other  proceeding  under  tlie  statutes  relating 
to  excise,  customs,  stamps,  taxes,  post  office;  nor  to  any  complaints, 
order  or  warrants,  in  matters  of  bastardy,  etc. ;  nor  to  any  proceedings 
under  the  Acts  relating  to  the  labour  of  children  in  mills  or  factories." 

But  by  the  26  &  27  Vict.  c.  77,  it  is  enacted  that  this  35th  section  shall 
not  apply  to  or  control  the  6th  section,  and  such  last-mentioned  section 
is  to  be  construed  as  if  the  35th  section  were  not  and  never  had  been 
contained  in  the  same  Act. 

By  the  2  &  3  Vict.  c.  82,  s.  1,  "  It  shaU  be  lawful  for  any  justice  or 
justices  of  the  peace  acting  for  any  coimty  to  act  as  a  justice  or  justices 
of  the  peace  in  aU  things  whatsoever  concerning  or  in  anywise  relating 
to  any  detached  part  of  any  other  county  which  is  surrounded  in  whole 
or  in  part  by  the  county  for  which  such  justice  or  justices  acts  or  act ; 
and  all  acts  of  such  justice  or  justices  of  the  peace,  and  of  any  con- 
stable or  other  officer  in  obedience  thereto,  shall  be  as  good,  and  all 
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o.ffenders  in  such  detached  part  may  be  committed,  for  trial,  tried,  con- 
victed, and  sentenced,  and  judgment  and  execution  may  be  had  upon 
them,  in  like  manner  as  if  such  detached  part  were  to  all  iutents  and 
purposes  part  of  the  county  for  which  such  justice  or  justices  acts  or 
act ;  and  aU  constables  and  other  officers  of  such  detached  part  are 
hereby  required  to  obey  the  warrants,  orders,  and  acts  of  such  justice  or 
justices,  and  to  perform  their  several  duties  in  respect  thereof,  under  the 
pains  and  penalties  to  which  any  constable  or  other  officer  may  be  liable 
for  a  neglect  of  duty." 

Doubts  having  arisen  whether  these  last  powers  were  apphcable  to 
cases  of  summary  jurisdiction  and  to  acts  merely  ministerial,  it  is  enacted 
by  sect.  7  of  the  11  &  12  Vict.  c.  42,  "  That  all  the  acts  of  any  justice  or 
justices,  and  of  any  constable  or  officer  in  obedience  thereto,  shall  he  as 
good  in  relation  to  any  detached  part  of  any  comity  which  is  surroimded 
in  whole  or  in  part  by  the  county  for  which  such  justice  or  justices  acts 
or  act,  as  if  the  same  were  to  aU  intents  and  purposes  part  of  the  said 
county,  and  aU.  constables  and  other  officers  of  such  detached  part  are 
hereby  required  to  obey  the  warrants,  orders,  and  acts  of  such  justice  or 
justices,  and  to  perform  their  several  duties  in  respect  thereof,  under  the 
pains  and  penalties  to  which  any  constable  or  other  officer  may  be  liable 
for  a  neglect  of  duty."  (See  on  this  head  also  the  7  &  8  Vict.  c.  61,  ss.  1, 
2,  3,  tit.  "  County,"  Vol.  I.) 

The  2  &  3  Vict.  c.  82,  s.  2,  enacts, "  That  the  treasurer  of  every  county  in 
England  and  Wales  shall  keep  an  account  of  all  expenses  occasioned  to 
such  county  by  any  act  of  such  justice  or  justices  of  the  peace  iu  or  with 
respect  to  any  such  detached  part  of  any  other  county,  or  out  of  the 
prosecution,  maintenance,  and  punishment,  conveyance  and  transport, 
of  all  offenders  committed  from  such  detached  part,  and  shall  twice  in 
every  year  send  a  copy  of  such  account  to  the  treasurer  of  the  other 
county  to  which  such  detached  part  belongs ;  and  the  treasurer  of  such 
other  county  shall,  out  of  the  moneys  ia  his  hands  as  treasurer,  pay  the 
same  to  the  order  of  the  treasm-er  sending  the  account,  with  all  reason- 
able charges  of  making  and  sending  the  account ;  and  in  case  any  diffe- 
rence shall  arise  concerning  the  said  account,  and  such  difference  shaU 
not  be  adjusted  by  agreement,  it  shall  be  lawful  for  either  of  the  parties 
to  apply  to  the  justices  of  assize  of  the  last  preceding  circuit  or  of  the 
next  succeeding  circuit,  or  to  one  of  such  justices,  who  shall  by  writing 
under  their  or  his  hands  or  hand  nominate  a  barrister-at-law,  not  having 
any  iaterest  in  the  question,  to  arbitrate  between  the  parties  ;  and  such 
arbitrator  may,  if  he  shall  see  fit,  adjourn  the  hearing  from  time  to  time, 
and  require  all  such  further  iuformation  to  be  affijrded  by  either  of  the 
parties  as  shaU  appear  to  him  necessary,  and  shall  by  his  award  in 
writing  determine  the  matters  iu  difference,  and  his  award  shall  be  final 
and  conclusive  between  the  parties ;  and  such  arbitrator  shall  also  assess 
the  costs  of  the  arbitration,  and  shall  direct  by  whom  and  out  of  what 
fund  the  same  shall  be  paid." 

By  the  Municipal  Corporations  Act  (5  &  6  WiU.  4,  c.  76,  s.  Ill),  in 
every  borough  to  which  the  King  shall  not  grant  a  separate  Court  of 
quarter  sessions,  the  justices  of  the  county  within  which  such  borough 
is  situate  shall  exercise  in  it  the  same  jurisdiction  as  they  may  in  any 
other  part  of  the  county.  It  provides,  "  That  after  the  said  1st  day  of 
May,  1836,  the  justices  assigned  or  hereafter  to  be  assigned  to  keep  the 
peace  in  and  for  the  county  in  which  any  borough  is  situated,  to  which 
his  Majesty  shall  not  have  granted  that  a  separate  Court  of  quarter  ses- 
sions of  the  peace  shall  be  holden  in  and  for  the  same,  shall  exercise  the 
jurisdiction  of  justices  of  the  peace  in  and  for  such  borough  as  fully  as 
by  law  they  and  each  of  them  can  or  ought  to  do  in  and  for  the  said 
county ;  and  no  part  of  any  borough  in  and  for  which  a  separate  Court 
of  quarter  sessions  of  the  peace  shaU  be  holden  shall  be  within  the  juris- 
diction of  the  justices  of  any  county  from  which  such  borough  before  the 


127 

7.  Their  Ju- 
risdiction. 


Expenses,  how 
met. 


In  boroughs  not 
having  a  sepa- 
rate quarter  ses- 
sions. 


In  boroughs 
having  such 
Court,  no  concur- 
rent jurisdiction 
if  exempt  before 
the  Act. 


128 

7.  Their  Ju- 
risdiction. 


Where  borough 
or  other  local 
jurisdiction  has 


In  exclusive  ju- 
risdictions. 


,  Justices  jurisdic- 
tion by  backing 
warrants. 


jru»tt«8  of  v^t  ^tut.  §  VII. 

passing  of  this  Act  was  exempt,  any  law,  statute,  letters  patent,  charter, 
grant,  or  custom  to  the  contrary  notwithstanding." 

Under  sects.  60  and  65  of  this  Act,  it  has  been  decided  that  justices  for 
the  county  may  determine  complaints  against  corporate  officers  refusing 
to  deliver  up  papers,  though  such  officers  reside  within  the  precincts  of 
the  corporation,  and  the  corporation  have  magistrates.  {In  Re  Oates- 
head  (justices),  6  Ad.  <B  Ml.  550,  n.) 

By  the  1  Vict.  c.  78,  s.  30,  all  matters  cognizable  by  virtue  of  any 
local  Acts  of  Parliament  or  otherwise,  by  any  justice,  or  by  the  general 
or  quarter  sessions  of  the  peace  having  jurisdiction  within  any  place 
which,  since  the  passing  of  tiie  5  &  6  Will.  4,  c.  76  (the  Municipal  Cor- 
porations Act),  or  the  6  &  7  WiU.  4,  c.  103  (the  Boundary  Act),  has  ceased 
or  may  cease  to  be  part  of  any  borough  or  the  liberties  thereof,  shall  be 
cognizable  by  the  justices  or  the  general  or  quarter  sessions  of  the 
county,  etc.,  within  which  such  place  is  situate,  in  the  same  manner  and 
subject  to  the  same  provisions  as  if  they  were  within  the  jiuisdiction  of 
the  justices  of  that  borough  or  place,  or  of  the  general  or  quarter  sessions 
of  the  same. 

Justices  of  the  peace  for  the  county  have  concurrent  jurisdiction  in 
such  boroughs  and  towns  corporate  as  are  not  counties  of  themselves, 
(Oromp.  8),  though  they  have  a  magistracy  of  their  own,  imless  the 
charter  by  which  they  are  constituted  imports  an  express  exclusion  of 
the  county  justices,  by  a  non  intromittant  clause  {B.  v.  Sainshury,  4 
T.  R.  451) ;  and  they  have  such  jurisdiction,  though  the  charter  con- 
tains such  clause,  if  the  borough  or  town  corporate. .has  no  separate 
Court  of  quarter  sessions.  (5  &  6  Will.  4,  c.  76,  s.  Ill ;  Were  v.  Glerk 
of  the  Peace  of  Devon,  34  L.  J.,  M.  O.  47.) 

The  warrant  of  a  magistrate  cannot  be  executed  out  of  his  county 
imless  it  be  backed,  that  is,  indorsed,  by  a  justice  of  the  county  in  which 
it  is  to  be  carried  into  execution.     (2  Hale,  116.) 

By  the  24  Geo.  2,  c.  55,  s.  1,  warrants  issued  by  justices  of  counties, 
cities,  towns,  etc.,  against  any  person  who  shall  escape,  go  into,  reside,  or 
be  in  any  other  county,  etc.,  out  of  the  jurisdiction  of  the  justices  granting 
the  warrants,  shall  be  indorsed  by  the  justices  of  the  counties  where 
such  person  shall  escape,  etc.,  upon  proof  upon  oath  of  the  handwriting 
of  the  justices  granting  the  warrant,  and  which  shall  be  sufficient  au- 
thority for  its  execution  in  such  last  county,  etc. ;  and,  if  the  offence  in 
respect  of  which  the  warrant  is  granted  be  bailable  and  the  offender 
wh6n  apprehended  be  willing  to  give  bail  for  his  appearance  at  the 
next  assizes  or  sessions  for  the  county  where  the  offence  was  committed, 
he  may  be  carried  before  the  justice  who  indorsed  the  warrant,  or  some 
justice  of  the  county  where  it  was  indorsed ;  but,  if  the  offender  do  not 
give  bail,  or  the  offence  be  not  bailable,  then  the  offender  shall  be  carried 
before  one  of  the  justices  of  the  county  where  the  offence  was  committed, 
to  be  dealt  with  according  to  law. 

By  the  11  &  12  Vict.  c.  42,  s.  11,  warrants  of  justices  for  apprehending 
any  person  charged  with  an  indictable  offence,  if  such  person  be  not 
found  within  the  jurisdiction  of  such  justices,  or  such  person  escape,  go 
into,  reside,  or  be,  or  be  supposed  or  suspected  to  be,  in  any  place  out 
of  such  jurisdiction,  are  to  have  an  indorsement  according  to  schedule 
K  made  thereon  by  any  justice  for  the  county  or  place  into  which  such 
person  shall  so  escape,  or  go,  or  in  which  he  shall  reside  or  be,  or  be 
supposed  or  suspected  to  be,  upon  proof  alone  on  oath  of  the  handwriting 
of  the  justice  issuing  such  warrant;  and  such  indorsement  is  to  be  suffi- 
cient authority  to  execute  the  same  warrant  in  such  other  county  or 
place,  and  to  carry  the  person  when  apprehended  before  the  justice  who 
issued  the  warrant,  or  some  other  justice  or  justices  in  and  for  the  same 
county  or  of  the  county  where  the  offence  appears  in  such  warrant  to 
have  been  committed.    Provided  that,  if  the  prosecutor  or  witnesses  be 
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in  the  county  or  place  where  such  person  is  apprehended,  then  before   7.  Their  Ju- 
the  justice  who  backed  the  warrant  or  some  otlaer  justice  of  the  same      risdiction. 
county  or  place,  if  the  justice  bacldng  the  warrant  so  direct.  = - 

(Schedule  K.) 

Indorsement  in  backing  a  Warrant. 

r      Whereas  proof  upon  oath  hath  this  day  been  made  before  me,  one 

to  wit,      \  of  her  Majesty' s  justices  of  the  peace  for  the  said  [county]  of 

that  the  name  of  J.  S.,  to  the  within  warrant  subscribed,  is  of  the  hand- 
writing of  the  justice  of  the  peace  within  mentioned :  1  do  therefore  hereby  autho- 
rize W.  T.,  who  bringeth  to  me  this  warrant,  and  all  other  persons  to  whom  this 
warrant  was  originally  directed,  or  by  whom  it  may  lawfully  be  executed,  and  also 
all  constables  and  other  peace  officers  of  the  said  [county]  of  to 

execute  the  samie  within  the  said  last-mentioned  [co\nity\,*  and  to  bring  the  said 
A.  B.,  if  apprehended  within  the  same  [county],  before  me,  or  before  some  other 
justice  or  justices  of  the  peace  ofthesame  county,  to  be  dealt  with  according  to  law. 
Given  under  my  hand,  this  day  of  18     . 

/.  Z. 

It  was  held  {B.  v.  Kynaston,  1  East,  117)  that  a  magistrate  cannot 
exercise  a  discretion  in  this  matter ;  but  he  must  back  the  warrant,  if 
oath  be  duly  made  of  the  handwriting  of  the  justice  who  granted  it. 

By  sect.  12,  in  like  manner,  warrants  against  persons  for  indictable 
offences  issued  in  any  county,  etc.,  city,  borough,  in  England  or  Wales, 
by  any  justice  of  the  peace  or  judge  of  her  Majesty's  Court  of  Queen's 
Bench,  or  justice  of  oyer  and  teiininer  or  gaol  delivery,  if  such  persons 
escape,  go  into,  reside,  or  be,  or  be  supposed  or  suspected  to  be  in,any 
county  or  place  in  Ireland,  are  to  be  indorsed  in  the  same  manner  by 
any  justice  of  the  peace  in  and  for  the  county  or  place  into  which  such 
persons  so  escape,  etc.,  and  warrants  issued  in  Ireland  under  lilse  cir- 
cumstances where  the  persons  so  escape,  etc.,  into  any  county,  etc.,  in 
England,  are  to  be  so  indorsed  by  any  justice  of  the  county  or  place  in 
England  where  the  persons  so  escape,  etc. ;  and  such  indorsements  are 
to  be  suflBoient  authority  for  the  execution  of  the  warrants  in  the  juris- 
diction of  the  justices  so  indorsing,  and  for  bringing  the  persons  appre- 
hended before  justices  of  the  county  where  the  warrants  have  been 
granted. 

By  sect.  13,  warrants  against  persons  under'  like  circumstances  as  in 
the  last  section  granted  in  England,  if  the  persons  escape,  etc.,  into  any 
of  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey,  or  Sark,  are  to  be 
indorsed  in  the  same' manner  by  officers  within  the  district  having  juiis- 
dietion  to  issue  process  in  the  nature  of  warrants,  where  the  persons  so 
escape,  etc. ;  and  process  for  apprehending  persons  issued  in  these 
islands,  if  the  persons  escape,  etc.,  into  England,  is  to  be  indorsed  by 
the  justices  in  the  same  manner  in  and  for  the  county  or  place  where  the 
persons  so  escape,  which  indorsements  are  authority  for  execution  of 
the  process  and  warrants  in  the  jurisdiction  of  the  justices  and  officers 
so  indorsing  the  same. 

By  the  14  &  15  Vict.  c.  55,  s.  18,  the  officers  having  jiuisdiotion  to  issue 
process  in  the  islands  named  in  the  last  section  who  are  to  indorse  war- 
rants are  explained  to  be  the  bailiffs  of  Jersey  and  Guernsey,  or  in  their 
absence  the  lieutenants  baiUffs  of  these  islands  respectively  within  their 
respective  jurisdictions,  the  judge  of  Alderney,  or  in  his  absence  any  jurat 
of  such  island  within  such  island,  and  the  seneschal  of  Sark,  or  in  his 
absence  his  deputy  within  such  island. 

The  11  &  12  Vict.  c.  42,  s.  14,  in  like  manner  provides  for  warrants 
issued  under  the  like  circumstances  in  England  or  Ireland  being  indorsed 

*  The  "words  following  this  asterisk  glish  ■vf  arrants  in  Ireland,  Scotland, 

are  to  be  used  only  where  the  justice  etc.,  or  in  backing  Irish  or  Scotch 

backing  the  warrant  shall  think  fit,  warrants,  etc.,  in  England, 
and  may  be  omitted  in  backing. En- 
voi, m,  K 
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and  executed  ill  Scotland;  and  sect.  15  also  provides  for  wan-ants  against 
persons  issued  by  the  Lord  Justice  General,  Lord  Chief  Justice  Clerk, 
or  any  of  the  lords  cominissioners  of  justiciary,  or  by  any  sheriff  or 
steward  depute  or  substitute,  or  justice  of  the  peace  in  Scotland,  if  the 
persons  named  ui  the  warrants  escape,  etc.,  into  England  or  Ireland, 
iDeing  indorsed  in  Kke  manner  by  justices  of  the  peace  in  and  for  the 
county  or  place  into  wliich  such  persons  so  escape,  etc.,  and  for  the 
execution  of  such  indorsed  warrants  in  the  jurisdiction  of  their  indorse- 
ment.    (See  tit.  "  Warrant,"  Vol.  V.) 

With  respect  to  the  apprehension  of  offenders  who  have  escaped  from 
or  to  the  colonies,  see  tit.  "  Colonies"  Vol.  I. 

By  the  11  &  12  Vict.  c.  43,  s.  3,  the  above  provisions  for  the  backing 
by  indorsement  and  the  execution  of  justices'  warrants  are  extended  to 
their  warrants  issued  for  the  apprehension  or  commitment  of  persons 
for  offences  punishable  on  summary  conviction.  And  sect.  19  of  this 
Act  provides  that,  where  sufficient  distress  shall  not  be  found  within  the 
limits  of  the  jurisdiction  of  the  justice  granting  the  distress  warrant,  the 
same  may  be  indorsed  by  a  justice  of  any  other  county  or  place  autho- 
rizing its  execution  -vvitliin  the  limits  of  his  jurisdiction. 

The  soil  between  high-water  mark  and  low-water  mark  is  part  of  the 
county  (Coot. Dig',  tit.  "Navigation,"  A);  and  justices  have  jurisdiction 
over  acts  done  there  at  all  times  of  the  tide.  (Embleton  v.  Brown,  80  L. 
■J.,  N.  8.,  M.  C.  1.) 

The  exclusion  of  county  justices  from  acting  in  particular  districts 
has  been  always  watched  with  a  jealous  eye ;  and  nothing  but  express 
worcls  are  deemed  capable  of  having  that  effect.  Therefore,  in  the  case 
of  Blanlcey  v.  Winstanley  (3  T.  B.  279)  it  was  adjudged  that  a  charter 
granting  jurisdiction  to  borough  magistrates  over  a  district  not  within 
the  borough  does  not  exclude  the  county  justices  from  having  a  concur- 
rent jurisdiction,  vidthout  express  words  in  the  charter;  and,  though 
such  charter  contain  words  of  reference  to  former  charters  in  which 
exclusive  jurisdiction  is  given  to  the  borough  justices  within  the  borough, 
and  add  that  they  shall  have  jurisdiction  vsdthin  the  new  district  in  tarn 
ample  modo  et  forma,  etc.,  yet,  if  there  be  in  the  latter  charter  a  saving 
clause  of  the  rights  of  the  Crovm  and  of  all  other  persons,  the  borough 
magistrates  have  only  a  concurrent  jurisdiction  with  the  county  justices. 
The  Court,  in  deUveiing  judgment  in  tliis  case,  said,  "  There  are  cases 
in  which  this  Court  has  held  that  a  settled  usage  would  go  a  great  way 
.  to  control  the  words  of  a  charter.  Such  was  the  case  of  Oope  v.  Handley, 
in  which  the  Court  w-ent  much  further  than  is  necessary  in  the  present 
case ;  and  it  is  for  the  sake  of  quieting  corporations,  that  this  Court  has 
always  upheld  long  usage  where  it  was  possible,  though  recent  usage 
woidd  not  perhaps  have  much  weight.     But,  without  having  recourse 

•  to  the  usage  in  this  case,  on  the  words  of  tlie  charter  alone,  we  tliink 
the  county  justices  are  not  excluded,  there  being  no  express  words  for 
that  purpose." 

Where  the  jurisdiction  of  any  justices  is  taken  away,  any  act  of 
theirs  within  the  borough  or  franchise  is  not  only  a  contempt,  but  is 

•  wholly  void.  (Talbot  v.  Hubble,  2  Str.  1154.)  In  that  case  the  ques- 
tion was,  whether,  as  the  city  of  New  Sarum  had  an  exclusive  commis- 
sion of  the  peace,  the  justices  of  the  county  of  Wilts  could,  by  virtue  of 
the  12  Car.  2,  c.  23,  and  the  15  Car.  2,  o.  23,  act  in  excise  matters  witlun 
the  city.  This  case  was  arg^ied  three  times  at  the  bar;  and  this  term 
(T.,  14  Geo.  2),  Lee,  C.J.,  delivered  the  resolution  of  the  Court.  (1.)  That 
the  Crown  might  grant  to  any  city  to  have  justices  of  their  own  within 
themselves,  and  exclude  the  county  justices  from  intermeddling  in  tlie 
ordinary  business  of  a  justice  of  the  peace.  (2.)  That,  in  such  case,  the 
act  of  the  county  justices  would  be  void,  and  not  be  considered  only 
as  a  breach  of  the  franoliise.  (3.)  That  though  the  12  Car.  2  gives 
jurisdiction  in   excise  matters  to  the  justices   of  the  peace  residing 
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near  the  place  where  the  forfeiture  shall  be  made,  or  ofi'ence  comimtted, 
j'et  it  never  was  the  design  of  the  legislature  to  make  any  alteration  in 

.the  respective  jurisdictions  of  the  justices,  but  only  to  vest  the  excise   

jurisdiction  of  justices  of  counties,  cities,  and  places,  with  respect  to 
tlieir  several  local  jurisdictions,  within  such  places.  This  case  is  con- 
firmed by  the  cases  of  Blanhley  v.  Winstanley,  ante,  130,  and  R.  v.  Sains- 
bury,  4  T.  B.  456. 

It  was  decided  in  the  above  case  of  B.  v.  Sainsbury,  that,  where  two 
sets  of  magistrates  have  a  concurrent  jurisdiction,  and  one  appoints  a 
meeting  to  grant  ale  licences,  their  jurisdiction  attaches  so  as  to  exclude 
the  others  from  appointing  a  subsequent  meeting ;  but  they  may  all 
meet  together  on  the  first  day.  But,  if,  after  such  appoiatment,  the 
other  set  of  magistrates  meet  on  a  subsequent  day  and  grant  other 
licences,  their  proceeding  is  illegal,  and  the  subject  of  an  indictment ; 
indeed,  it  is  of  infinite  importance  that  the  proceedings  of  magistrates 
.should  not  only  be  substantially  good,  but  also  that  they  sliould  be  de- 
corous. (See  also  Ex  parte  Kite,  2  D.  d  B.  213 ;  1  B.  d  Cres.  101, 
8.  0.) 

By  the  cases  of  Bates  v.  Winstanley  (4  M.  d  Sel.  429)  and  B.  v. 
Olarhe  (1  D.  d  B.  316),  it  has  been  decided,  that,  where  a  charter 
granted  a  jurisdiction  to  borough  justices  within  a  borough,  in  exclu- 
sion of  the  comity  justices,  and  likewise  gave  them  jurisdiction  over  a 
■place  beyond  the  limits  of  the  borough,  but  not  in  exclusion  of  the  county 
justices,  the  latter  might  assess  such  place  to  the  county -rates ;  and  that 
the  city  of  Bath,  in  which  the  justices  have  a  separate  jurisdiction  for 
some  purposes,  but  not  for  all,  and  commit  felons  to  the  county  gaol 
•for  trial  at  the  assizes,  and  thereby  burthen  the  county,  is  not  a  liberty 
or  franchise  having  a  separate  jurisdiction,  and  is  consequently  liable  to 
.the  Somersetshire  county-rate. 

Justices  of  Boroughs.]  — The  jurisdiction  of  justices  of  boroughs  and   Justices  of  bo- 
corporate  towns  is  limited  to  the  boundaries  of  the  borough  or  corporate.  "^""Si's. 
town. 

By  the  6  &  7  Will.  4,  c.  103  (tit.  "  Corporations"  Vol.  I.)  districts  were 
added  to  several  boroughs,  and  it  seemed  doubtful  whether  the  borough 
justices  could  act  upon  local  Acts  of  Parliament  which  gave  jurisdiction 
in  certain  cases  to  county  justices  witliin  these  districts.  But  by  the  7 
Win.  4  &  1  Vict.  c.  78,  s.  31  (tit.  "  Corporations"  Vol.  I.),  all  the  powers 
possessed  by  the  county  justices  by  virtue  of  such  local  Acts  were  trans- 
ferred to  the  borough  justices.  The  effect,  also,  of  the  Boundary  Act  (9 
Geo.  4,  c.  43)  is  to  transfer  to  the  borough  justices  aU  jurisdiction  which 
tlie  county  justices  before  had  over  places  now  included  witliin  the 
borough  boundaries.  [R.  v.  Justices  of  Gloucester,  6  Nev.  d  Man.  115 ; 
Paley  on  Gonv.,  by  Deacon,  25.) 

And  by  the  13  &  14  Vict.  c.  91,  s.  9,  it  is  enacted  more  generally  tliat 
the  justices  of  every  city  or  borough  shall  have  the  same  jurisdiction 
with  respect  to  all  offences  committed  and  matters  arising  witliin  such 
city  or  borough,  as  the  justices  of  the  county  in  which  such  city  or 
borough  is  situate  now  have  under  or  by  virtue  of  any  local  or  general 
Act  of  Parliament ;  and  such  offences  and  matters  shall  be  cognizable  by 
one  or  more  of  tlie  justices  of  such  city  or  borough  in  the  same  manner 
as  such  offences  and  matters  are  now  cognizable  by  one  or  more  of  the 
justices  of  such  county. 

In  boroughs  witliin  the  Municipal  Corporations  Act,  the  borough  jus- 
tices cannot  act  as  justices  of  the  peace  at  any  Court  of  gaol  delivery,  or 
"general  or  quarter  sessions,  or  in  making  or  levying  any  county-rate,  or 
rate  in  the  nature  of  a  county-rate.  (5  &  6  Will.  4,  c.  76,  s.  101.  See  tit. 
"Corporations,"  Vol.1.) 

By  the  same  Act  (s.  101),  all  summonses  and  warrants  issued  by  the 
justices  of  a  borough  in  any  matter  within  their  jurisdiction  may  be 
served  or  executed  at  any  place  within  the  county  in  which  such 
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borough  is  situate,  or  at  any  place  within  seven  miles  of  such  borough, 
without  being  backed. 

As  to  the  jurisdiction  of  borough  justices  to  commit  to  county  gaols 
and  houses  of  correction,  see  the  4  &  5  WiU.  4,  c.  27,  s.  1,  and  the  5  &  6 
Wm.  4,  c.  38,  tit.  "  Gaol,"  Vol.  II.,  and  R.  v.  Houghton,  5  M.  <&  Selw. 
300,  tit.  "  Commitment,"  Vol.  I. 

So,  where  the  justices  of  a  borough  have  exclusive  jurisdiction  witliin 
the  borough  itself,  and  jurisdiction  concmTent  with  that  of  the  county 
justices  over  certain  places  called  the  Hherties  of  the  borough,  it  has 
been  held  that,  for  an  ofi'ence  committed  within  the  liberties,  they  might 
commit  to  the  county  gaol,  and  cause  the' prisoner  to  be  brought  before 
them  for  trial  at  the  borough  sessions.  This  was  decided  in  R.  v. 
Miisson  (6  B.  S  G.li;  d  B.  S  R.  172,  8.  O.)  and  R.  v.  Amos  (2  B.  d 
Aid.  533).  From  the  latter  case  a  doubt  arises,  whether,  where  a  county 
magistrate  having  concurrent  jurisdiction  has  committed  a  pi-isoner  for 
an  offence  within  the  borough,  the  borough  sessions  have  not  the  same 
power  of  ordering  such  prisoner  to  be  brought  before  them  for  trial. 


Where  a  par- 
ticular descrip- 
tion of  juaticea 
only  should  act, 
*'Next  justice." 


Justice  "  in  or 
near." 


Justices  of  a  di- 
vision. 


"  Any  two  jus- 
tices." 


Quorum. 


"  Court "  does 
not  mean  justices 
out  of  session. 


2.  Theib  Jubisdiotion   as   to  their  Description,   and  as   to   their 
ACTING  IN  Cases  in  the  Result  of  which  they  are  interested. 

As  the  power  vested  in  justices  is  of  a  special  kind,  where  any  matter 
is  referred  to  a  particular  description  of  justices,  the  authority  of  all 
others  should  be  excluded  by  that  express  designation.  (Bait.  o.  27, 
s.  8.)  And,  therefore,  where  a  statute  refers  the  matter  to  the  next  jus- 
tice, no  other  but  the  one  answering  that  description  has  any  authority. 
{Sanders's  case,  1  Saund.  263  ;  2  Keb.  521;  Foley  on  Gonv.  24.) 

If  the  statute  refers  the  matters  to  justices  in  or  near  the  place  where 
it  took  place,  notwithstanding  this  it  seems  that  any  justice  of  the 
county  has  jurisdiction  over  it.  {R.  v.  Jennings,  3  Keb.  383 ;  1  Saund. 
263 ;  Bac.  Ab.,  "  Justices,"  E.  5.) 

So,  if  the  statute  refers  the  matter  to  justices  of  the  division,  stUl  any 
justice  of  the  county  has  jurisdiction  over  it;  for  the  word  is  merely 
directory,  and  not  restrictive  or  quaUiicatory.  {Ashley's  case,  3  Salic. 
258;  Anon.,  12  Mod.  546.)  And  the  same  where  the  statute  refers  the 
matter  to  justices  in  or  near  the  parish  or  division.  {R.  v.  Price,  Cald. 
305 ;  R.  V.  Loxdale,  1  Burr.  447.)  And,  if  the  statute  directs  anything 
to  be  done  "in  the  division  by  magistrates  acting  for  the  division,"  any 
magistrate  of  the  county  present  at  a  meeting  in  the  division  is  compe- 
tent for  that  purpose.     {R.  v.  Price,  Cald.  307.) 

If  a  statute  merely  refers  the  matter  to  "  any  two  justices,"  these 
terms  mean  any  two  justices  having  jurisdiction  by  common  law  or  Act 
of  ParHament,  and  does  not  enable  justices  to  act  out  of  their  jurisilic- 
tion,  either  in  respect  of  its  local  limits  or  otherwise.  {In  re  Peerless, 
1  Q.  B.  143.) 

Many  of  the  earlier  penal  statutes  having  required  that  one  of  the 
justices  empowered  to  act  should  be  of  tlie  quorum,  to  remove  any  dif- 
ficulty on  that  account  in  small  liberties,  it  is  provided  by  the  4  Geo.  4, 
c.  27,  that,  in  aU  cases  where  the  number  of  justices  of  the  peace  for  any 
city,  borough,  town  coi-porate,  francliise,  liberty,  or  other  local  jurisdic- 
tion is  limited,  and  any  one,  two,  or  more  of  them  only  are  of  the  quo- 
rum, all  acts  done  by  any  two  or  more  of  such  justices,  although  neitlier 
of  them  be  of  the  quoinim,  shall  be  vaUd  in  law,  to  all  intents  and  pur- 
poses, as  if  they  had  been  of  the  quoram. 

.  The  term  Court,  when  used  in  a  statute,  does  not  extend  to  justices 
out  of  session ;  and,  where  a  statute  directs  a  penalty  to  be  recovered 
in  any  court  of  record,  this  shall  not  be  intended  of  the  quarter  sessions., 
unless  it  be  specially  named  in  such  statute,  but  only  of  the  Courts 
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of  record  at  Westminster.     {Gregory's  ease,  6  Rep.  19,  20  ;  2  Hale,  29,    7.   Their  Ju- 
30.)  ,  risdiotion. 

And  it  may  be  here  added,  that  it  is  a  general  rule  in  the  construction 
of  statutes,  that,  where  things  of  an  inferior  degree  are  first  mentioned, 
those  of  a  higher  dignity  shall  not  be  included  under  general  subsequent 
words ;  as,  w:here  a  statute  speaks  of  indictments  to  be  taken  before  jus- 
tices' of  the  peace,  or  others  having  power  to  take  indictments,  it  shall  be 
understood  only  of  other  inferior  Courts,  and  not  of  the  Queen's  Bench, 
or  other  Courts  at  Westminster.  (Arohbishop  of  Canterburijs  case,  2 
Bep.  46 ;  2  Hawk.  c.  27,  s.  124.) 

,  All  the  justices  of  each  district  are  equal  in  authority ;  -but,  as  it  Priority  of  au- 
>vould  be  contrary  to  the  public  interest,  as  well  as  indecent,  that  there  """''y- 
should  be  a  contest  between  diffei-ent  justices,  it  is  agreed,  that  the  juris- 
diction in  any  particular  case  attaches  in  the  first  set  of  magistrates, 
duly  authorized,  who  have  possession  and  cognizance  of  the  fact,  to  tlie 
exclusion  of  the  separate  jurisdiction  of  all  others.  So  that  the  acts  of 
any  other,  except  in  conjunction  with  the  first,  are  not  only  void,  but 
such  a  breach  of  the  law  as  subjects  them  to  indictment.  {R.  v.  Sains- 
hury,  4  T.  R.  456  ;  Paley  on  Oonv.,  by  Beacon,  27.) 

,  It  is  clear,  that  magisti-ates  ought  not  to  execute  their  functions  in   Justices  acting 
then-  own  case,  but  cause  the  offenders  to  be  convened  or  carried  before  °™"  ''^^' 

other  justices,  or  desire  the  aid  of  some  other  Justice  being  present. 
[Bait.  0.  173.)  For,  as  in  many  instances  this  were  unjust,  so  it  is 
also  imprudent;  to  wliich  purpose  the  advice  of  Lord  Goke  (1  Inst.  377) 
is  apphcable,  who  (upon  the  occasion  of  mentioning  a  certain  judge, 
who  made  a  settlement  of  his  estate,  which  was  void  in  law,  and  who 
also  brought  an  action  in  his  own  name,  wliich  all  the  other  judges,  of 
his  own  showing  in  the  count,  were  of  opinion  did  not  He)  makes  this 
observation :  that  it  is  not  safe  for  any  man  (be  he  never  so  learned) 
to  be  of  counsel  with  himself  in  liis  own  cause,  but  to  take  advice  of 
other  great  and  learned  men.  And  the  reason  he  gives  is,  for  that  men 
are  generally  more  foolish  in  their  own  concerns  than  in  those  of  other 
people.  (See  also  Beg.  v.  Rand,  35  L.  J.,  M.  0.  157,  and  Wakefield 
Local  Board  of  Health  v.  West  Riding  and  Ghrimsby  Ry.  Co.,  35  L.  J., 
M.  O.  69.) 

•  Every  proceeding  which  bears  this  objection  on  the  face  of  it  is  abso- 
lutely void.     (12  Mod.  674,  688 ;  Balk.  398.) 

;  In  a  case  where  a  justice  of  the  peace  was  also  surveyor  of  the  liigh- 
way,  and,  a  matter  which  concerned  his  office  coming  in  question  at  the 
sessions,  he  joined  in  making  the  order,  and  his  name  was  put  in  the 
caption,  the  order  was  quashed.  So,  it  has  been  determined,  that,  on  an 
appeal  to  the  sessions  against  an  order  of  removal,  those  justices  who 
are  rated  to  the  relief  of  the  poor  in  either  of  the  contending  parishes 
•  have  not  a  right  to  vote.  {R.  v.  YarpoU,  4  T.  R.  71.)  So,  where  the 
order  of  sessions  was  made  upon  an  appeal  against  a  rate,  and  three 
magistrates  who  were  interested  took  a  part  in  the  decision,  it  was  held 
that  the  Court  was  improperly  constituted  and  the  decision  invalid. 
(R.  v.  Paving  Commissioners  of  Cheltenham,  10  L.  J.,  N.  S.,  M.  C.  99; 
and  see  Reg.  v.  Allen,  33  L.  J.,  M.  C,  N.  8.  98 ;  Law  Rep.,  1  Q.  B.  102.) 
And  in  the  case  of  B.  v.  Gudderidge  and  another  (5  B.  S  Ores.  459  ;  8 
B.  S  R.  217 ;  4.  B.  £  B.,  M.  C,  35,  S.  C),  it  was  held,  that  a,  justice 
of  the  peace  who  is  a  rated  inhabitant  of  a  parish  cannot  vote  at  sessions, 
either  upon  the  determination  of  an  appeal  against  the  accounts  of  the 
overseers  of  his  parish,  or  upon  the  propriety  of  granting  a  case  for  the 
opinion  of  the  King's  Bench,  although  he  gave  Ms  vote  against  Ms 
interest.  Where  it  appeared,  that,  of  two  magistrates  by  whom  an  order 
of  removal  was  signed,  one  was  a  churchwarden  of  the  removing  parish, 
the  Court  held  the  order  to  be  bad  upon  this  gi-ound — for  the  same  party 
could  not  be  complahiant,  and  also  adjudicate  upon  the  complaint.     {B^. 
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7.  Thdr  Ju-  v.  Great  Yarmouth,  d  B.  S  C.  646;  Reg.  v.  Recorder  of  Oamb.,  27  L.  J., 
risdiotion.      M.  O.,  N.  8. 160.)    Even  where  no  actual  vote  is  given  by  the  interested 

justice,  his  presence  and  interference  at  the  hearing  of  the  appeal,  by 

remaining  on  the  Bench  and  communicating  with  the  other  justices,, 
vitiated  the  proceedings.  (Reg.  v.  Justices  of  Suffolk,  31  L.  J.,  M.  O., 
N.  8.  171;  Reg.  v.  Jmtices  of  Hertfordshire,  6  Q.  B.  753.) 

By  Holt,  C.J.,  the  Mayor  of  Hereford  was  laid  by  the  heels,  for  sit- 
ting in  judgment  in  a  cause  where  he  himself  was  lessor  of  the  plaintiff 
in  ejectment,  though  he  by  the  charter  was  sole  judge  of  the  Court. 
{Anon.,  1  8alk.  396 ;  Wright  v.  Orump,  2  Ld.  Raym.  766.)  And  there 
are  other  instances  of  justices  having  been  punished  by  attachment, 
and  others  by  criminal  information,  for  acting  as  judges  in  matters 
in  wMoh  they  themselves  were  parties.  (See  R.  v.  Hoseasan,  14  East, 
606.) 

Yet,  in  some  cases,  even  if  the  justice  shall  act  in  his  own  cause,  it 
seemeth  to  be  justifiable  ;  as  when  a  justice  shall  be  assaulted,  or  (in 
the  doing  his  office  especially)  shall  be  abused  to  his  face,  and  no  other 
justice  present  with  him ;  then  it  seems  he  may  commit  such  offender 
until  he  shall  find  sureties  for  the  peace  or  good  behaviour,  as  the  case 
shall  require :  but,  if  any  other  justice  be  present,  it  were  fitting  to  de- 
sire his  aid.     {Dalt,  c.  173 ;  R.  v.  Revel,  1  8tr.  420,  421.) 

The  fact  of  a  justice  being  rated  does  not  exclude  him  from  acting  in 
several  parochial  matters  out  of  quarter  sessions.  For  it  is  enacted  by 
the  16  Geo.  2,  c.  18,  s.  1  (which  seems  to  have  been  made  ia  conse- 
quence of  some  of  the  cases  above  mentioned),  "That  it  shall  and  may 
be  lawful  to  and  for  all  and  every  justice  or  justices  of  the  peace  for  any 
county,  riding,  city,  liberty,  franchise,  borough,  or  town  corporate, 
witliin  thefr  respective  jurisdictions,  to  make,  do,  and  execute  aU  and 
every  act  or  acts,  matter  or  matters,  thing  or  things  appertaining  to  their 
office  as  justice  or  justices  of  the  peace,  so  far  as  the  same  relates  to  the 
laws  for  the  relief,  maintenance,  and  settlement  of  poor  persons ;  for 
passing  and  punishing  vagrants  ;  for  repair  of  the  highways ;  or  to  any 
other  laws  concerning  parochial  taxes,  levies,  or  rates ;  notwithstanding' 
any  such  justice  or  justices  of  the  peace  is  or  are  rated  to  or  charge- 
able with  the  taxes,  levies,  or  rates  within  any  such  parish,  township,  or 
place  affected  by  any  such  act  or  acts  of  such  justice  or  justices  as  afore- 
said." 

But  sect.  3  provides,  "  That  this  Act,  or  anything  therein  contained, 
shall  not  authorize  or  empower  any  justice  or  justices  of  the  peace  for  any 
county  or  riding  at  large  to  act  in  the  determination  of  any  appeal  to 
the  quarter  sessions  for  any  such  county  or  riding,  fi-om  any  order, 
matter,  or  thing  relating  to  any  such  parish,  township,  or  place  where 
such  justice  or  justices  of  the  peace  is  or  are  so  charged,  taxed,  or  charge- 
able as  aforesaid ;  anything  herein  contained  to  the  contrary  in  any  wise 
notwithstanding." 

By  the  5  &  6  Vict.  o.  57,  s.  15,  justices  may  act  at  any  petty,  special, 
or  quarter  sessions  in  matters  in  which  the  board  of  guardians  of  wliich 
he  is  an  esc  officio  member  is  interested. 

And  by  the  30  &  31  Vict.  c.  115,  s.  2,  "  a  justice  of  the  peace  shall  not 
be  incapable  of  acting  as  a  justice  at  any  petty  or  special  or  general  or 
quarter  sessions  on  the  trial  of  an  offence  arising  under  an  Act  to  be  put 
in  execution  by  a  municipal  corporation,  or  a  local  board  of  health,  or  im- 
provement commissioners,  or  trustees,  or  any  other  local  authority,  by 
reason  only  of  his  being,  as  one  of  several  ratepayers,  or  as  one  of 
any  other  class  of  persons-,  Kable  in  common  with  the  others  to  contribute 
to  or  to  be  benefited  by  any  fund  to  the  amount  of  which  the  penalty 
payable  in  respect  of  such  offence  is  directed  to  be  carried,  or  of  which  it 
wiU  form  part,  or  to  contribute  to  any  rate  or  expenses  in  diminution  of 
which  such  penalty  will  go." 

There  are  also  other  enactments  allowing  magistrates  sometimes  to 
act,  although  interested,  and  which  will  be  found  imder  the  proper  titles. 
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3.  Their  Jueisdiction  in  respect  of  their  Number. 

It  is  clear,  that,  whatsoever  any  one  justice  alone  may  do,  the  same 
also  may  lawfully  he  done  hy  any  two  or  more  justices.  {Hattons  case, 
2  Salh.  477 ;  Bait.  c.  6,  s.  8 ;  R.  v.  Weale,  5  Oar.  S  P.  135.) 

But,  when  a  thing  is  appointed  hy  statute  to  he  done  hy  or  hefore  one 
person  certain,  such  thing  cannot  he  done  hy  or  hefore  any  other ;  and 
hy  such  express  designation  of  one,  all  others  are  excluded,  and  their 
proceedings  therein  ai'e  coram  nonjudice.  {Bait,  c.  6  ;  Foster's  case,  11 
Bep.  59,  64.) 

An  authority  given  hy  statute  to  two  cannot  he  executed  hy  one.  (Id., 
4  Bep.  46.) 

But  hy  the  11  &  12  Vict.  c.  43,  s.  29,  one  justice  of  the  peace  may  re- 
ceive the  original  information  or  complaint  in  aU  cases  of  summary  pro- 
ceedings out  of  sessions,  and  grant  a  summons  or  warrant  thereon  to 
compel  the  attendance  of  witnesses  preliminary  to  the  hearing,  even  in 
cases  where  hy  statute  the  information  and  complaint  must  he  heard  and 
determined  by  two  or  more  justices ;  and,  after  the  healing  and  determining, 
one  justice  may  issue  all  warrants  of  distress  or  commitment  thereon. 
(See  the  enactment  and  law,  tit.  "  Conviction,"  Vol.  I.) 

And,  independently  of  this  enactment,  it  has  been  considered  that, 
where  justices  act  ministerially,  it  is  not  necessary,  even  in  cases  where 
two  only  can  have  jurisdiction,  that  they  should  meet  together  to  do  the 
act ;  and  it  is  enacted  hy  sect.  12  of  the  11  &  12  Vict.  c.  43,  that  complaints 
and  informations  for  offences  punishable  upon  summary  conviction  may 
he  heard,  tried,  determined,  and  adjudged  hy  any  one  justice  of  the 
peace  for  the  coimty,  place,  etc.,  where  the  matter  of  such  information 
shall  have  arisen,  if  there  be  no  direction  in  any  Act  of  Parliament  on 
which  the  information  is  framed,  or  in  other  Acts  in  that  behalf,  as  to 
more  than  one  justice  of  the  peace. 

The  warrants  for  apprehending  persons  on  charges  of  indictable  of- 
fences may  now  be  issued  hy  one  or  more  justice  or  justices  of  the  peace 
before  whom  such  charges  are  made,  hy  vu-tue  of  the  11  &  12  Vict.  c.  42 ; 
and  the  like  as  to  warrants  issued  on  informations  for  offences  punish- 
able on  summary  conviction  and  on  complaints  in  respect  of  orders  by 
justices,  under  the  11  &  12  Vict.  o.  43. 

Where  an  Act  of  Parliament  gives  power  to  two  justices  finally  to  hear 
and  determine  any  offence,  or  when  they  are  to  do  any  other  judicial 
act,  as  adjudging  the  settlement  of  a  pauper  (B.  v.  Coin  St.  Aldwins, 
Burr.  8.  O.  136),  allowing  the  indentures  of  a  parish  apprentice  (B.  v. 
Hamstall  Bidware,  3  T.  B.  380),  and  such  like,  it  is  necessary  that  they 
should  he  both  together,  to  hear  the  evidence,  and  to  consult  together, 
at  the  time  when  they  give  judgment.  (Billings  v.  Prinn,  2  Bla.  Bep. 
1017  ;  Battye  v.  Gresley,  8  East,  319  ;  B.  v.  Forrest,  3  T.  B.  38 ;  B.  v. 
Great  Marlow,  2  Fast,  24A;  tit.  "  Conviction,"  Vol.  I.;  11  t^  12  Vict.  a. 
43,  s.  29.) 

4.  Their  Jurisdiotion  in  respect  of  the  Offence  or  Injury   com- 
plained OF,  AND  THEIR  DuTIES  HEREIN. 

To  point  out  the  various  matters  in  which  justices  of  the  peace,  in  or 
out  of  sessions,  have  jurisdiction,  as  also  their  duties,  would  be  to  re- 
peat all  the  matters  already  noticed  in  the  other  parts  of  this  work.  The 
reader,  when  desirous  of  ascertaining  such  jurisdiction  and  duty  in  any 
particular  case,  should  look,  therefore,  at  the  particular  title. 

The  judicial  authority  and  duties  of  justices  of  the  peace,  in  some  in- 
stances, are  of  a  dvil  kind,  as,  where  they  have  to  adjudicate  between 
master  and  servant,  etc.,  or  to  enforce  the  payment  of  rates,  fines,  penal- 
ties, etc, ;  m  others,  they  act  as  criminal  judges,  with  summary  power 
to  detei-mine  the  guUt  or  innocence  of  the  accused,  by  their  own  impres- 
sions of  the  evidence,  and  to  punish  the  offender. 


135 

7.  Their  Ju- 
risdiction. 

When  two  jus- 
tices may  act. 


When  one  may 
act 


When  justices 
should  act  in  the 
presence  of  each 
other. 


Jurisdiction  and 
duties  of,  in 
general. 


136 

7.   Their  Jit~ 
risdiction. 


By  their  commis- 
eion. 


By  statutes". 


^mtm»  of  tift  ^tuce,  §vii. 

The  jmisdiction  of  a  justice  of  the  peace  out  of  sessions  as  such  is  de- 
rived either  from  his  commission,  or,  as  is  most  usual,  from  some  par- 
ticular Act  of  Parliament. 

By  the  first  part  of  the  commission  it  will  be  seen,  ante,  111,  that  any- 
one or  more  justices  have,  as  well  aU  the  ancient  power  touching  the 
peace  which  the  conservators  of  the  peace  had  at  the  common  law,  as 
also  that  whole  authority  wliioh  the  statutes  have  since  added  thereto. 
(Dalt.  0.  5,  p.  15.) 

It  is  certain,  that,  by  virtue  of  the  words  in  their  commission,  "  to 
keep  and  cause  to  be  kept  all  ordinances  and  statutes  for  the  good  of  the 
peace,"  they  may  execute  all  statutes  whatsoever,  made  for  the  better 
keeping  of  the  peace,  and  consequently  those  of  Winchester  and  West- 
minster, and  all  others  concerning  the  peace  made  before  the  reign  of 
Edw.  3,  in  whose  time  (as  hath  been  said)  justices  of  the  peace  were 
first  instituted :  for  all  those  statutes  were  expressly  mentioned  in  the 
ancient  cormnissions  of  the  peace,  and  have  always  been  undoubtedly 
taken  to  be  included  in  these  general  words  of  the  present  commission. 
And  yet  none  of  the  statutes  wlaioh  ordain  the  offiice  of  justices  of  the 
peace  say  anything  concerning  the  execution  of  the  said  former  statutes ; 
so  that  the  power  of  justices  of  the  peace,  in  relation  to  those  statutes, 
seems  entirely  to  depend  on  the  Queen's  commission,  and  yet  hath  al- 
ways been  tmquestionably  allowed.  From  whence  it  appears,  that 
regularly  the  Queen,  by  her  commission,  may  authorize  whom  she 
pleases  to  execute  an  Act  of  Parliament.     (2  Hawk.  c.  8,  s.  28.) 

An  inquisition  of  self-murder,  if  the  body  cannot  be  seen,  and  so  not 
inquired  of  by  the  coroner,  may  be  taken  before  justices  of  the  peace ; 
for  it  is  a  felony,  and  mtliin  the  extent  of  their  commission.   (1  Hale,  414.) 

So  also,  if  a  person  hath  committed  treason,  though  the  justices  have 
no  cognizance  of  it  as  treason,  yet  they  have  cognizance  of  it  as  a  felony, 
and  as  a  breach  of  the  peace ;  and  therefore  a  justice  of  the  peace,  upon" 
information  on  oath,  may  issue  his  warrant  to  take  the  traitor,  and  may 
take  his  examination,  and  commit  lum  to  prison.  (1  Hale,  580.)  See 
further  as  to  the  meaning  of  the  words  "  of  the  peace,"  ante,  107. 

The  commission  assigns  the  justices  to  keep  the  peace,  "  and  for  the 
quiet  government  of  our  people ;"  yet  it  seemeth  that  the  subjects  of  a 
foreign  prince  coming  into  England,  and  living  under  the  protection  of 
our  Queen,  shall  be  subject  to,  and  have  the  benefit  of,  the  laws  in  re- 
spect  of  the  local  allegiance  which  they  owe  to  her.     (1  Hale,  93,  94.) 

Besides  the  statutes  relating  to  the  peace  named  in  the  commission, 
there  are  also  many  other  statutes  which  are  not  specified  in  the  com- 
mission, and  yet  are  committed-  to  the  charge  and  care  of  the  justices 
of  the  peace,  by  the  express  words  of  such  statutes :  and  all  such  sta- 
tutes are  to  them  a  sufficient  warrant  and  commission  of  themselves, 
although  they  be  not  recited  in  the  commission,  and  are  to  be  executed 
by  them  according  as  the  same  statutes  themselves  do  severally  pre-' 
scribe  and  set  dotvn.     (Dalt.  c.  5.  .  See  R.  v.  Lo.alale,  1  Burr.  445.) 

Indeed,  the  far  greater  .part  of  the  labours  of  justices  out  of  sessions 
arises  from  the  duties  imposed  on  them  by  particular  statutes.  How 
much,  therefore,  it  becometh  them  to  be  well  acquainted  -with  the  natm-e 
and  construction  of  statutes  before  acting  thereon.  This  certainly  is  no 
easy  task  at  the  present  day,  especially  considering  the  vast  number  of 
statutes,  and  the  uncertain  wordings  of  most  of  them. 

Forasmuch  as  most  of  the  business  of  a  justice  of  tlie  peace  consisteth 
in  the  execution  of  divers  statutes,  which  cannot  be  sufficiently  abridged, 
but  that  they  -will  come  short  of  the  substance  and  body  thereof 
therefore,  it  shall  be  safest  for  the  justices  to  have  an  eye  to  tlie  statutes 
at  large,  and  thereby  to  take  their  further  and  better  du-eotions  for  their 
whole  proceedings  :  for  (as  Lord  Goke  observeth,  Pilfold's  case,  10  Bep. 
•117  .b.)  abridgments  are  of  good  and  necessary  use  to  serve  as  tables,  but 
not  to  ground  any  opinion,  much  less  to  proceed  judicially,  upon  them 
[Dalt.  c.  173.) 


§  vii: 


JTustfces  of  fl)t  ^tate. 


In  like  manner,  it  is  not  safe  for  them  to  trust  altogether  to  the  care 
and  judgment  of  their  clerks,  in  drawing  warrants  and  other  instru- 
ments ;  much  less  to  the  sldll  of  parish  officers  in  making  copies  of 
orders,  and  the  like  ;  but  rather  it  is  advisable  to  have  good  printed 
forms ;  and,  instead  of  copies  to  be  taken  upon  occasion,  to  make  out 
dupUcates. 

A  justice  of  the  peace,  before  taking  cognizance  of  a  matter  and  acting 
either  ministerially  or  judicially  as  a  justice,  should  be  cautious  in  ascer- 
taining whether  the  case  in  which  he  is  called  upon  to  act  he  within  the 
limits  of  his  jurisdiction ;  whether  it  be  one  over  which  he  has  juris- 
diction, which  he  may  ascertain  from  his  commission,  or  from  the  Act  of 
Parhament  giving  him  jurisdiction  over  it,  as  the  case  may  happen ; 
whether  he  may  act  alone  mthout  the  aid  of  a  fellow-justice ;  whether 
the  case  is  laid  before  him  in  the  hmited  time,  by  a  proper  and  compe- 
tent person,  on  proper  information  on  oath,  or  otherwise. 

The  execution  of  the  powers  confided  to  justices  of  the  peace  in  smn- 
mary  convictions  is  generally  watched  by  J;he  Courts  with  jealousy,  such 
summary  convictions  being  derogatory  to  the  liberty  of  the  subject; 
and  all  powers  given  in  restraint  of  liberty  must  be  strictly  pursued. 
(Per  Our.,  Bracy's  case,  1  Sallt.  349.  And  see  Wilkins  v.  Wright,  2  Or. 
S  M.  201.) 

In  some  cases,  the  justice  has  a  discretionary  duty  to  take  cognizance 
of  the  matter;  in  others,  as  is  most  usual,  the  duty  is  imperative. 

Upon  this  discretionary  power  it  may  be  observed,  that,  where  an  Act 
of  Parhament  gives  power  to  the  justices  of  the  peace  to  take  order  in 
any  matter  aucording  to  their  disoretions,  this  shall  be  understood  accord- 
ing to  the  rules  of  reason,  law,  and  justice,  and  not  by  private  opinion. 
{Book's  ease,  5  Bep.  100.     See  8  Howell's  St.  Tr.  55  [notis).) 

It  has  been  observed  by  Lord  Mansfield,  C.J.,  that  this  discretionary 
power,  when  applied  to  a  Court  of  justice,  means  sound  discretion, 
guided  by  law.  It  must  be  governed  by  rule,  not  by  humour ;  it  must 
not  be  arbitrary,  vague,  and  fanciful,  but  legal  and  regular.  (B.  v. 
Wilkes,  4  Burr.  2539.)  And  Lord  Kenyon  said,  in  the  case  of  Wilson 
y.  Bastall  (4  T.  B.  757),  "  The  discretion  to  be  exercised  by  a  Court 
or  a  judge  is  not  a  wild,  but  a  sound  discretion,  and  to  be  confined  within 
those  limits,  within  which  an  honest  man,  competent  to  discharge  the 
duties  of  his  office,  ought  to  confine  himself." 

It  should-  be  also  here  observed,  that  the  superior  Court  of  Queen's 
Bench  vrfll  never,  or  rather  ought  never  to  interpose  against  magistrates, 
unless  they  have  acted  from  bad  motives  stud.  mala  fide ;  especially  where 
they  are  intrusted  with  an  absolute  discretion.  Where  justices  of  the 
peace  use  due  discretion,  it  would  be  of  very  dangerous  consequences  for 
the  superior  Court  to  interfere.  (See  per  Lord  Mansfield,  C.J.,  B.  v. 
Hann,  3  Burr.  1716.)  Again,  Lord  Mansfield,  C.J.,  has  said,  in  B.  v. 
Young  and  Pitts  (1  Burr.  556),  that,  where  justices  of  the  peace  have 
jurisdiction  to  act  discretionarily,  and  act.  accordingly,  the  Court  of 
Queen's  Bench  has  no  power  or  'Claim  to  review  their  reasons,  by  way 
of  appeal  from  their  judgments,  or  by  way  of  overruling  the  discretion 
intrusted  to  them.  But,  if  it  clearly  appear  that  justices  of  the  peace 
have  been  partially,  mahciously,  or  corruptly  influenced  in  the  exer- 
cise of  this  discretion,  and  have,  consequently,  abused  the  trust  reposed 
in  them,  they  are  hable  to  prosecution  by  indictment  or  information,  or 
even  possibly  by  action,  if  the  malice  be  very  gross  and  injurious. 
But,  if  their  judgment  be  wrong,  yet  their  heart  and  intention  pure, 
they  cannot  be  punished  if  they  act  within  their  jurisdiction.  (See 
post,  144.) 

The  abuse  of  a  discretionary  power  should  be  more  severely  punished 
than  the  abuse  of  a  povfer  which  is  not  discretionary.  [Per  Bijder, 
C.J.,  in  B,  V.  Justices  of  Nottingham,  'Say.  Bep.  216,  217.) 

The  crinoiple,  that,  if  a  justice  entertain  a  reasonable  doubt  of  his 
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7.  Their  Ju-  jimscUction,  the  Court  will  not  compel  him  to  do  an  act  which  may 
risdiotion.      subject  him  to  an  action,  has  been  estabUshed  by  various  cases.    "  How," . 

said  Abbott,  C.J.,  ia  delivering  judgment  (in  the  case  of  R.  v.  Brode- 

rip,  7  B.  S  B.  861;  5  B.  d  O.  239,  S.  C),  "can  we  order  a  magistrate 
to  do  that  which  may  subject  him  to  an  action  ?  If  a  justice  of  the  peace 
criminally  forbears  to  discharge  his  duty,  he  is  amenable  for  his  conduct 
by  information,  as  for  a  public  offence ;  but  that  is  a  very  different  thing 
from  commanding  him  to  do  that  which  may  subject  him  to  an  action." 
(See  further  as  to  this,  post,  150.) 

To  render  more  effective  the  duties  of  justices  by  giving  them  pro- 
tection in  the  performance  thereof  in  such  cases  as  the  above,  and  that 
the  legaUty  of  any  act  to  be  done  by  them  may  be  adjudged  and  the  jus- 
tice enabled  to  perform  it  without  risk  of  any  action  or  proceeding  against 
him,  it  is  enacted  by  sect.  5  of  the  11  &  12  Vict.  c.  44,  that,  where  a  jus-  - 
tice  of  the  peace  shall  refuse  to  do  any  act  relating  to  his  office  as  such 
justice,  it  shall  be  lawful  for  the  party  requiring  such  act  to  be  done  to 
apply  to  her  Majesty's  Court  of  Queen's  Bench  upon  an  affidavit  of  the 
facts  for  a  rule  calling  upon»suoh  justice,  and  also  the  party  to  be 
aifeotedby  such  act,  to  show  cause  why  such  act  should  not  be  done,  and, 
if  after  due  service,  etc.,  the  Court  make  the  rule  absolute,  the  justice  on 
being  served  with  such  rule  absolute  shall  obey  it,  and  no  action,  etc., 
shall  be  commenced  against  him  for  doing  the  act.  In  In  re  Olee  and- 
Osborne,  (21  L.  J.,  M.  G.  112),  it  was  ruled  that  tliis  section  does  not  au- 
thorize the  Queen's  Bench  to  order  justices  to  draw  up  one  joint  con- 
viction instead  of  two  separate  convictions  against  each  of  two  persons 
against  whom  a  joint  information  has  been  laid,  and  heard  and  determined 
by  the  justices,  and  where  the  justices  have  not  held  their  hands. 

Imperative  duty.  In  most  cases,  a  justice  of  the  peace  is  imperatively  called  upon  to 
act ;  and  generally,  where  a  statute  directs  the  doing  of  a  thing  for  the 
sake  of  justice,  or  the  public  good,  the  word  may  is  the  same  as  the  word 
shall,  and  is  imperative  on  the  justice  to  proceed.  (See  B.  v.  Barloiv, 
2  Salk.  609 ;  hut  see  B.  v.  The  Bailiffs  of  Eye,  i  B.  (£  Aid.  271;  where 
the  words  "  it  shall  be  lawful"  were  held  to  give  a  discretionary  power; 
and  see  also  Be  Beauvoir  v.  Welch,  7  B.  SO.  278;  IM.d  By.  81,  8.  O. ; 
and  tit.  "  Statutes,"  Vol.  V.)  In  such  cases,  if  he  refuse  to  act,  and  the 
case  is  clear,  he  may  be  compelled  by  rule.     (See  post,  150.) 

Where  matter  of  -^s  a  general  rule,  where  a  charge  brings  property  or  title  in  question, 
right  in  question,  justices  have  no  jurisdiction  to  decide  upon  it.  (Beg.  v.  Burnaby,  3  Salk. 
217 ;  2  Ld.  Baym.  900  S.  O. ;  B.  v.  Speed,  1  Ld.  Baym.  588 ;  Kinnersley 
V.  Orpe,  2  Dougl.  517.)  Nor  where  the  act  complained  of  has  been  done 
under  a  claim  of  right  fairly  made  and  which  might  exist  in  law.  In 
some  cases  they  are  expressly  excluded  from  interfering  in  such  a  case 
by  the  statute  giving  them  jmisdiction.  As  by  sect.  52  of  the  24  &  25  Vict. 
C.  97  (mahoious  injuries  to  property),  any  damage  and  injmy  to  pubhc 
or  private  property,  charged  as  malicious,  is  subject  to  summary  pun- 
islunent;  but  this  is  not  to  extend  to  a  party  who  acts  under  a  fair 
and  reasonable  supposition  that  he  had-  a  right  to  do  the  act  complained 
of  And  it  is  a  general  rule  that  a  bond  fide  claim  of  a  right  to  do  what 
is  the  subject  of  complaint,  if  this  right  may  be  one  of  a  legal  nature, 
ousts  the  summary  jurisdiction  of  justices  to  proceed  with  the  inquiry 
into  such  complaint.  (Beg.  v.  Gridland,  27  L.  J.,  M.  O.,  N.  8.  28.) 
But  such  a  claim,  though  bona  fide,  if  it  be  in  respect  of\Bome  vague  right 
which  would  be  no  answer  to  an  action  at  law,  does  not  oust  the  sum- 
mary jurisdiction.  (Leatt  V.  Vine,  30  L.  J.,  N.  S.,  M.  0.  207.)  The  jus- 
■tices  themselves  must  decide  tliis  question  of  their  jurisdiction,  and  from 
the  circumstances  of  each  case  determine  whether  the  act  was  done  under 
a  fair  and  reasonable  claun  of  right  or  title  and  of  such  a  right  or  title  as 
is  Imown  to  the  law.  If  they  reject  the  claim,  some  colour  and  evidence  for 
so  doing  must  be  before  them  (B6g.  v.  Nimneley,  27  L.  J.,  N.  S.,  M.  0. 
260) ;  but,  if  the  party  satisfy  them  that  there  is  a  bona  fide  intention 
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to  claim  a  legal  title  or  right,  the  cha,rge  before  them  will  piooeed  no 
further.  (iS.  v.  Wrottesley,  IB.  S  Aid.  648.)  For  the  jurisdiction  is  not 
to  be  ousted  by  a  mere  -fictitious  pretence  of  title  or  right,  such  as  by 
asserting  such"  a  right,  or  proving  that  others  had  asserted  tlae  same 
right  as  well,  or  that  several  others  had  done  the  same  act  and  used  the 
same  colour  of  right  as  that  relied  on.  .  (B.  v.  Bodson  and  others,  9  Ad. 
<B  Ell.  704.)  In  some  cases  the  statute  expressly  empowers  justices  to 
interfere.  In  Ooster  v.  Wilsoti,  3  M.  c0  W.  411,  it  was  held,  that  justices 
have  jurisdiction  under  the  11  Geo.  2,  c.  19,  s.  4,  to  inquire  into,  and 
adjudicate  on,  an  information  for  the  alleged  fraudulent  removal  of  goods 
by  a  tenant,  although  it  appears  that  the  property  in  the  premises  is  dis- 
puted, and  that  the  tenant  had  paid  the  rent  to  one  of  the  claimants. 

In  proceedings  before  justices  of  the  peace  out  of  sessions,  where  they 
are  acting  in  a  ministerial  and  not  in  a  judioial  capacity,  neither  the 
prisoner  on  the  one  hand,  nor  the  prosecutor,  by  whom  the  charge  is 
made,  on  the  other,  has  any  right  to  have  any  legal  adviser  present ;  the 
magistrate  has  a  right  to  exercise  his  own  discretion  in  such  cases,  not 
to  commit  the  party,  unless  he  thinks  there  is  a  prima,  facie  case  made 
out  by  witnesses  whom  he  may  conceive  entitled  to  a  reasonable  degree 
of  credit.  (Oox  v.  Coleridge,  2  D.  d  By.  86  ;  1  B.  cB  Ores.  37,  S.  0.)  If 
the  person  charged  be  really  innocent,  he  would  be  competent,  however 
ignorant,  to  suggest  to  the  magistrate  such  topics  as  he  thought  would 
be  of  advantage  to  him,  in  order  that  the  magistrate  might  sift  the  story 
to  the  bottom ;  and  the  magistrate,  standing  indifferent  between  the  one 
side  and  the  other,  is  the  only  legal  adviser  which  the  party  has  a  right 
to  insist  shall  be  present  at  the  time  of  the  inquiry.  There  are  many 
cases  in  which,  in  the  exercise  of  a  just  discretion,  the  magistrate  would 
give  to  the  party  the  privilege  of  having  a  professional  person  present  on 
his  behalf;  but  that  is  a  privilege  only,  and  not  a  right,  and  the  magis- 
trate is  to  exercise  his  own  discretion  upon  the  subject.  No  person  has 
a  right  to  say,  against  the  will  of  the  magistrate,  "  I  shall  force  myself 
upon  you ;  for  I  have  a  right  to  conduct  the  case  on  the  part  of  the  pri- 
soner, against  whom  the  charge  is  made."  {Per  Gur.,  lb.)  The  justice 
might  forcibly  turn  him  out  of  the  room,  and  exclude  his  presence 
during  the  investigation  of  the  case,  it  being  a  preliminary  investigation 
only.  Thus,  in  the  case  of  B.  v.  Borron,  (3  B.  S  Aid.  432),  it  was  de- 
cided, that,  on  an  application  before  justices  against  a  party  not  in  cus- 
tody, an  attorney  has  no  right  to  be  present,  except  as  a  matter  of  cour- 
tesy; and  again,  in  the  case  of  B.  v.  Justices  of  Staffordshire  (1  Ohit. 
Bep.  217),  where  a  criminal  information  was  moved  for  against  two 
justices,  on  the  ground  of  their  having  deprived  the  defendant  of  legal 
assistance,  by  excluding  his  attorney  from  the  justice-room  (no  corrupt 
motive  being  imputed  to  the  magistrates),  the  Court  of  King's  Bench 
refused  to  interfere ;  and  Bayley,  J.,  said,  it  might  be  a  difierent  thing 
where  counsel  are  employed,  but  an  attorney  at  all  events  has  no  right 
to  be  present.    ■ 

Sect.  19  of  the  11  &  12  Vict.  c.  42,  enacts  that  the  room  or  building  in 
which  a  justice  or  justices  of  the  peace  take  the  examination  and  state- 
ment in  informations  for  indictable  offences  shall  not  be  deemed  an  open 
Court  for  that  purpose,  and  that  it  shall  be  lawful  for  such  justice  or  jus- 
tices in  his  or  their  discretion  to  order  that  no  person  shall  have  access 
to  or  be  or  remain  in  such  room  or  building  without  the  consent  or  per- 
mission of  such  justice  or  justices  if  the  ends  of  justice  will  be  best 
answered  by  so  doing. 

On  the  other  hand,  aU  persons  have  a  right  to  be  present  before  a  jus- 
tice of  the  peace,  wliile  acting  in  a  judioial  character,  as  on  the  hearing 
of  a  conviction  or  the  Mke.  And  in  a  case  where,  on  the  hearing  of  a 
conviction,  a  magistrate  had,  without  any  specific  reason,  caused  a  party 
who  claimed  a  right  to  be  present  to  be  removed  from  the  justice-room, 
where  such  a  proceeding  was  going  on,  it  was  held,  that  he  was  liable  to 
an  action *of  trespass.     (Baubney  v.  Cooper,  10  B.  i£  O.  237.) 
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Tims,  though,  in  taldng  examinations  upon  a  charge  o"f  an  indictable 
offence  it  may  be  essential  to  the  ends  of  public  justice  that  the  exami- 
nation should  be  strictly  private,  yet  the  same  reasons  do  not  hold 
when  a  magistrate  is  acting  judicially ;  the  accused  must  then  make  his 
defence,  as  the  magistrate  has  to  decide  upon  his  guilt,  and  award  the 
punisliment.  In  such  cases,  in  the  language  of  Lord  Kenyan,  in  B.  v. 
Stone  (1  East,  649),  "justice  requires  that  he  should  he  duly  summoned 
and  fully  heard." 

Counsel  and  attorneys  may  now  attend  under  the  provisions  of  the 
12th  sect,  of  the  11  &  12  Vict.  c.  43,  which  enacts  that  the  room  or  place  in 
which  a  justice  or  justices  of  the  peace  shall  sit  to  hear  and  try  any  com- 
plaint or  information  for  oifences  punishable  upon  summary  conviction 
shall  be  deemed  an  open  and  public  Court  to  which  the  public  generally 
may  have  access,  so  far  as  the  same  can  conveniently  contain  them,  and 
the  party  against  whom  such  complaint  is  made  or  information  lai'd 
shall  be  admitted  to  make  his  full  answer  and  defence  thereto,  and  to 
have  the  witnesses  examined  and  cross-examined  by  counsel  or  attorney 
on  his  behaK.  And  every  complainant  or  informant  in  any  such  case 
shall  he  at  Uberty  to  conduct  such  complaint  or  infoiTnation  respectively, 
and  to  have  the  witnesses  examined  and  cross-examined,  by  counsel  or 
attorney  on  his  behalf. 

In  all  cases  where  justices  may  hear  and  determine  out  of  sessions 
(viz.  on  their  own  view,  or  confession,  or  oath  of  witnesses),  the  justices 
ought  to  make  a  record  in  vwiting  under  their  hands  of  all  the  matters 
and  proofs ;  which  record,  notvvdthstanding,  in  many  cases,  they  may 
keep  by  them.  (Dalt.  c.  115.)  Generally  speaking,  all  records  ought 
to  be  on  parchment,  but  there  does  not  appear  to  be  any  positive  law  to 
this  effect ;  and  therefore  they  are  good  if  vmtten  on  paper.  (1  Inst. 
260.     See  tit.  "  Conviction,"  Vol.  I.) 

Where  a  special  authority  is  given  to  justices  out  of  sessions,  it  ought 
to  appear  in  theii-  orders  and  convictions,  etc.,  that  such  authority  was 
exactly  pursued.  {Inter  the  Inhabitants  of  the  Parish  of  Ohittinston,  2 
Salk.  475 ;  R.  v.  York,  5  Burr.  2686 ;  Wilkins  v.  Wright,  2  Cr.  d  M. 
191.     See  tits.  "  Conviction,"  Vol.  I,  "  Order,"  post.) 

The  general  powers  and  duties  of  a  justice  of  the  peace  attending  the 
conviction  of  an  oifender,  and  the  proceedings  connected  therewith,  are 
fully  noticed  under  tit.  "  Conviction,"  Vol.  I.  Justices  should  lodge  the 
conviction  with  the  clerk  of  the  peace  to  be  filed  among  the  records 
of  the  general  quarter  sessions  of  the  peace  (11  &  12  Vict.  c.  43,  s.  14). 

As  to  the  powers  and  duties  of  a  justice  of  the  peace  in  making  an 
order,  see  tit.  "  Order,"  post. 

Where  a  statute  appoints  a  conviction  to  be  on  the  oath  of  one  witness, 
this  ought  not  to  be  by  the  single  oath  of  the  informer ;  for,  if  the  same 
person  shall  he  allowed  to  be  both  prosecutor  and  witness,  it  would  in- 
duce profligate  persons  to  commit  perjury  for  the  sake  of  the  reward. 
{B.  V.  Stone,  2  Ld.  Baym.  1545.  See  fui-ther  tits.  "  Conviction,  Vol.  I., 
"  Evidence,"  Vol.  II.) 

Where  a  statute  directeth  that  a  person  shall  be  convicted  of  an  of- 
fence upon  the  oath  of  one  or  more  witnesses,  and  saith  nothing  of  the 
confession  of  the  par-ty,  yet,  if  the  offender  shall,  before  the  justice,  con- 
fess the  offence,  he  may  be  convicted  upon  such  confession ;  for  confes- 
sion is  stronger  evidence  than  the  oath  of  witnesses.  (Dalt.  109,  163  ; 
B.  V.  Oage,  1  Stra.  546.  See  further  tit.  "  Conviction,"  Vol.  I.)  And,  as 
regards  the  duty  of  magistrates  in  taldng  the  confessions  of  parties, 
see  tit.  "  Sessions,"  Vol.  V. 

A  statute  allowing  a  conviction  on  the  oath  of  o««  tiitness  shall  be  un- 
derstood to  denote  one  witness  or  more.  And  two  witnesses  shall  denote 
two  or  more  witnesses.  , 
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Where,  in  Acts  of  Parliament  directing  justices  to  convict,  etc.,  par- 
ties, the  term. c-redible  witness  is  used,  it  bears  no  precise  or  legal  signifi- 
cation ;  but  the  magistrate  is  to  judge,  like  the  jury  on  a  trial,  how  far 
the  witness  is  suifioiently  to  be  beEeved,  to  warrant  the  conviction, 
etc.  ( Windham  v.  Ghetwynd,  1  Burr.  418 ;  Peaks,  Evid.  124.)  And 
see  further,  as  to  the  credibility  of  witnesses,  tit.  "Evidence,"  Vol.  II. 

In  all  cases  where  justices  may  take  examinations,  or  rather  accusa- 
tion or  proof,  though  the  statute  does  not  expressly  set  down  that  it 
shall  be  upon  oath,  yet  it  shall  be  intended  that  it  shall  be  upon  oath. 
{Dalt.  c.  115.)  And  by  sect.  15  of  the  11  &  12  Vict.  c.  43,  in  cases  of  infor- 
mation for  offences  punishable  on  summary  conviction,  every  witness  at 
the  hearing  tliereof  shall  be  examined  on  oath  or  affirmation,  and  the  jus- 
tice or  justices  before  whom  such  witness  shaH  appear  for  the  pm-pose  of 
being  so  examined  shaH  have  power  to  administer  to  every  such  witness 
the  usual  oath  or  affirmation.  And  by  sect.  17  of  the  11  &  12  Vict.  c.  42, 
in  cases  of  charges  for  indictable  offences  the  justice  or  justices  before 
'whom  any  witness  shall  appear  therein  shall  before  such  witness  is  ex- 
amined administer  to  such  witness  the  usual  oath  or  affirmation  which 
such  justice  or  justices  shall  have  full  power  and  authority  to  do.  See 
further,  as  to  the  power  and  duty  of  a  justice  as  regards  oaths,  tits. 
"Oath,"  post;  "  Sessions,"  Vol.  V.  As  to  the  affirmation  of  Quakers  and 
other  declarations,  etc.,  see  Ih.  and  "Evidence,"-  Vol.  II. 

■    In  oases  of  charges  for  offences  punishable  on  summary  conviction, 
justices'  duties  as  to  issuing  summonses  and  warrants  to  bring  parties 
before  them,  and  as  to  the  mode  of  proceeding  at  the  hearing  of  the    ' 
charge  and  information,  are  regulated  by  the  11  &  12  Vict.  c.  43.     See 
tits.  ".Summons,"  "  Warrant,"  Vol.  V. 

Their  duties  as  to  issuing  process  to  bring  parties  before  them,  and  Depositions, 
the  mode  of  taking  and  signing  the  depositions,  and  of  conducting  the 
hearing  in  informations  for  indictable  offences,  are  regulated  by  the  11  & 
-12  Vict.  c.  42.     See  tit.  "  Sessions,"  Vol.  V. 

Where  by  statute  justices  of  the  peace  have  power  to  hear  and  deter- 
mine an  offence  in  a  summary  way,  it  is  necessarily  imphed  and  sup- 
posed as  a  part  of  natural  justice,  that  the  party  be  first  cited,  and  have 
oppoi-tunity  to  be  heard  and  answer  for  himself.  (1  Hawk.  o.  64,  s.  60  ; 
Bane  v.  Methvsn,  2  Blng.  63  ;  9  Moore,  161,  8.  O. ;  Painter -f.  Liverpool 
Gas  Company,  3  Ad.S  El.  433 ;  R.  v.  Justices  of  Stafford,  IH.SW.  328.) 
And  in  summary  convictions  the  party  ought  to  be  heard,  and  for  that 
purpose  ought  to  be  summoned  in  fact ;  and,  if  the  justice  proceed  against 
a  person  without  summoning  him,  it  might  be  a  misdemeanour  in  liim, 
for  which  an  information  would  He.  (Beg.  v.  Dyer,  1  Salk.  181 ;  B.  v. 
Venahles,  2  Ld.  Baym.  1407 ;  B.  v.  Allington,  2  Str.  678.)  Where  a 
party  appears  without  summons,  it  generally  supersedes  the  necessity  of 
one.  As  to  then-  duty  in  summary  proceediiigs  to  grant  a  stated  case  for 
one  of  the  Courts  at  Westminster  on  appeal,  and  the  time  and  mode  of 
doing  so  under  the  20  &  21  Vict.  c.  43,  see  tit.  "  Conviction,"  Vol.  I. 


Summonses  and 
warrants. 


Under  sect.  27  of  the  11  &  12  Vict.  c.  42,  after  the  completion  of  the  ex- 
amination and  before  the  first  day  of  the  assizes  or  sessions  or  other  first 
sitting  of  the  Court  at  which  any  person  is  to  be  tried,  such  person  may 
require  and  shall  be  entitled  to  have  copies  of  the  depositions  on  wliich 
he  shaU  have  been  committed  or  bailed. 

As  to  the  power  of  a  magistrate  to  apprehend  a  party  without  war- 
rant, see  tit.  "  Arrest,"  Vol.  J. 

As  to  his  power  to  issue  a  search  warrant,  and  as  to  warrants  in 
general,  see  tit.  "  Warrant,"  Vol.  V. 

His  powers  arid  duties  as  to  bailing  the  accused  party,  are  to  be  found 
under  tit.  "  Bail,"  Vol.  I. 


Copies. 
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Bail. 
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As  to  the  powers  and  duties  of  a  justice  of  the  peace  in  taking  recog- 
nizances, see  tit.  "  Becognizanoe,"  Vol.  V.  and  tlie  11  &  12  Vict.  c.  42, 
s.  20. 

As  to  a  justice's  power  to  compel  a  party  to  give  bail  to  appear  as  a 
witness  at  the  assizes,  see  Evans  v.  Rees  (12  Ad.  S  E.  55);  tits.  "Bail,'' 
Vol.  I.,  "  Sessions,"  Vol.  V. 

In  respect  to  granting  a  supersedeas  in  bailable  offences,  Ashhurst, 
J.,  said  tliat  the  legality  of  it  is  very  doubtful;  and  that,  at  any  rate,  it 
cannot  hold  where  the  party  is  convicted  in  the  first  instance  as  a  rogue 
and  vagabond,  and  conunitted  in  execution ;  for  there  he  is  clearly  not 
bailable.  {B.  v.  Brooke,  2  T.  R.  195.)  Where,  indeed,  two  justices 
were  surprised  into  making  an  order  for  the  removal  of  a  pauper,  it  was 
held  that  they  might  issue  an  order  of  supersedeas,  commanding  the 
overseers  to  return  the  former  order  to  be  cancelled,  to  prevent  the 
charge  of  an  appeal.     {Panoras  v.  Bumhald  Parish,  1  8tra.  6.) 

As  to  the  power  of  a  justice  to  amend  his  proceedings,  see  tits. 
"Amendment,"  "  Conviction,"  Vol.  I.,  "  Order,"  post. 

It  is  said  that,  wheresoever  a  justice  of  the  peace  is  empowered,  by 
any  statute,  to  bind  a  person  over,  or  to  cause  him  to  do  a  certain  thing, 
and  such  person  being  in  his  presence  shall  refuse  to  be  bound,  or  to  do 
such  thing,  the  justice  Jnay  commit  him  to  the  gaol,  to  remain  there 
till  he  shall  comply.     (2  Hawk.  c.  16,  s.  2.) 

A  magistrate  has,  it  seems,  a  power  to  commit  a  person  guilty  of  a 
contempt,  by  insulting  him  or  otherwise,  when  acting  in  his  judicial 
capacity,  though  not  so  when  he  is  acting  merely  ministerially.  (See  B. 
V.  Bevel,  1  Stra.  421;  Burdett  v.  Abbott,  14  Bast,  85;  B.  v.  James,  5 
S.  i  Aid.  894 ;  \I).<&  B.  559,  8.  C.)  And  see  furtlier,  as  to  the  form 
of  such  commitment,  tit.  "  Commitment,"  Vol.  I. 

A  justice  may  commit  for  a  manifest  breach  of  the  peace  in  his  view, 
or  for  an  apprehended  breach,  without  warrant  or  information.  So,  also, 
he  may  commit  on  a  complaint  not  in  writing,  though  strictly  it 
.should  be  so.     {Brookshaw  v.  Hopkins,  Lofft,  240,  243.) 

The  words  "in  our  prison,"  in  the  justice's  commission,  mean  the 
Queen's  prison ;  such  prison  is  the  common  gaol  of  the  county.  But,  by 
the  11  &  12  Vict.  c.  42,  s.  25,  and  the  11  &  12  Vict.  c.  43,  ss.  23  &  24, 
the  justices  may  commit  criminals  and  persons  charged  with  small 
offences,  either  to  the  gaol  or  to  the  house  of  correction,  in  their  dis- 
cretion, for  such  offences,  or  for  want  of  sureties.     (See  Bx  parte  Aston, 

13  L.  J.,  N.  8.,  M.  C,  and  tit.  "Oaols,"  Vol.  II.) 

Wlien  a  statute  appoints  icaprisonment,  but  limits  no  time  when,  it 
shall  be  immediately.     [Bonham's  case,  8  Bep.  119.) 

When  a  statute  appoints  imprisonment,  but  Umits  no  time  how  long, 
the  prisoner,  in  such  case,  must  remain  at  tlie  discretion  of  tlie  Court. 
[Dalt.  410.) 

Where  an  offender  shall,  by  a  justice  of  the  peace,  be  committed  to  the 
house  of  correction,  for  an  offence  cognizable  before  liim  out  of  sessions, 
and  the  time  and  manner  of  punishment  is  not  by  law  expressly  limited, 
he  may  commit  him  to  the  house  of  correction,  there  to  be  kept  to  hard 
labour,  until  the  next  general  or  quarter  sessions,  or  until  discharged  by 
diae  eom-se  of  law.     (17  Oeo.  2,  c.  5,  s.  32.) 

As  a  practical  rule,  the  law  favours  liberty  in  the  construction  of  a 
penal  statute ;  and,  where  the  interpretation  is  dubious,  that  sense  must 
be  pm-sued  (aU  other  things  being  equal),  which  is  more  beneficial  to  the 
subject  or  the  party  suffering.  Thus,  where  an  Act  directs  that  the  jus- 
tices shall  commit  an  offender  to  prison  for  twelve  months,  the  justices 
may  not  alter  the  words  and  commit  him  for  a  year;  for,  in  this  respect, 
formerly  twelve  iti0^ths  and  one  year  were  not  the  same.     But  the  13  & 

14  Viot,  c.  21,  has  by  s.  4 enacted  that  in  all  Acts  the  word  "month"  shall 
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be  taken  to  mean  calendar  month,  unless  words  be  added  showing  lunar 
month  to  be  intended.  TMs  distinction  is  thus  gone  between  twelve 
months  and  a  year,  unless  the  statute  using  the  word  month  limits  it  to 
twenty-eight  days.  Yet  it  would  always  be  more  fitting  to  use  the 
words  of  the  statute  which  impose  the  term  of  imprisonment,  when- 
ever justices  are  awarding  the  punishment  under  it. 

The  other  laws  relative  to  the  power  and  duty  of  a  magistrate  in  com- 
mitting a  party  will  be  found  under  tit.  "Commitment,"  Vol.  I. 

Statutes  frequently  empower  justices  of  the  peace  to  give  damages  to  Damages, 
the  injured  party,  as  in  the  case  of  common  assaults  (see  tit.  "Assault," 
Vol.  I.),  or  malicious  and  trifling  injuries  to  property  (see  tit.  "Malicious 
Injuries  to  Property,"  post).  In  each  particular  case,  the  extent  of 
the  injury  is  to  be  ascertained  by  the  justices,  and  compensation  awarded 
only  in  proportion  to  the  injury  proved.  (B.  v.  Harpur,  1  D.  S  JR.  222.) 
Upon  an  indictment  or  other  criminal  prosecution,  no  damages  can  be 
given  to  the  party  grieved ;  but  it  is  every  day's  practice,  in  the  Court 
of  Queen's  Bench,  to  induce  defendants  to  make  satisfaction  to  the 
prosecutors,  by  intimating  an  inclination  on  that  account  to  mitigate  the 
fine  due  to  the  King.     (2  Hawk.  c.  25,  s.  3.) 

Where  a  statute  gives  treble  damages,  the  justices  are  not  to  assess  the   Treble  damages, 
damages,  and  then  treble  them ;  but  the  jury  ought  to  find  the  damages, 
and  then  the  justices  are  to  treble  them.    (Bumpstead's  case,  Oro.  Gar. 
449;  see  also,  Buckle  v.  Bewes,  4.  B.  d  G.  154 ;  %B.SR.l,  8.  0.) 

As  to  mitigating  penalties,  see  tit.  "  Gonviction,"  Vol.  I.  Where  a 
statute  gives  a  discretionary  power  of  mitigating  penalties,  it  is  a  general 
xule  that  there  the  legislature  must  be  taken  to  have  intended  to  have 
placed  the  matter  under  the  jurisdiction  of  tlie  justices  of  the  peace. 
(Beeve  v.  Poole,  4.  B.  S  G.  156.) 

Where  any  complaint  shall  be  made  before  a  justice,  and  a  warrant  or  costs, 
summons  shall  issue  in  consequence  thereon,  the  justice,  upon  hearing 
and  determining  the  matter,  may  award  costs  to  either  party;  and,  if  such 
costs,  in  cases  of  summary  conviction  or  of  orders,  are  awarded  to  be 
paid  by  the  defendant  to  the  prosecutor  or  complainant,  the  sum  so  al- 
lowed shall  be  specified  in  the  conviction  or  order,  and  be  recoverable 
in  the  same  manner  and  under  the  same  warrants  as  the  penalty  or  sum 
of  money  adjudged  to  be  paid ;  and,  if  there  be  no  such  penalty  or  mxm  to 
be  recovered,  then  such  costs  are  to  be  recovered  by  distress. 

If  the  information  or  complaint  is  dismissed,  the  justice  or  justices 
may  order,  in  and  by  the  order  of  dismissal,  costs  to  be  paid  by  the  pro- 
secutor or  complainant  to  the  defendant,  and  recoverable  by  distress. 
(11  &  12  Vict.  c.  43,  s.  18.) 

See  further  tlie  law  as  to  costs,  tit.  "Gosts,"  Vol.  I. 

In  all  cases  where  a  justice  is  required  by  any  Act  of  Parliament  to  Distress  and  sale, 
issue  a  warrant  of  distress  for  the  levying  of  any  penalty  inflicted,  or  any 
sum  of  money  directed  to  be  paid  by  such  Act,  and  also  in  all  cases  in 
which  no  mode  of  raising  the  penalty  or  sum  is  provided,  it  shall  be  law- 
ful for  such  justice  to  grant  a  distress  warrant,  which  may  be  backed 
and  executed  out  of  his  jurisdiction ;  provided  that,  whenever  it  appears 
to  the  justice  to  whom  application  is  made  for  a  distress  warrant,  that 
the  issuing  thereof  would  be  ruinous  to  the  defendant  and  his  family,  or 
that  by  the  confession  of  the  defendant,  there  are  no  goods  whereon  to 
levy,"the  justice  may,  if  he  thinks  fit,  commit  the  defendant  as  if  a  dis- 
tress warrant  had  issued  and  no  goods  had  been  found  whereon  to  levy. 
(11  &  12  Vict.  c.  43,  s.  19 ;  and  see  tit.  "  Warrant,"  Vol.  V.) 

And  justices  issuing  their  warra;nts  of  distress  and  sale  for  penalties 
or  sums  payable  imder  orders  by  them,  according  to  the  form  given  by  the 
11  &  12  Vict.  0.  43,  s.  19,  for  such  warrants  (Schedule  N.,  1,  2),  are  em- 
powered to  direct  the  officer  executing  the  same  to  pay  the  money  arising 
from  the  sale  of  the  goods  to  the  clerk  of  the  justices  of  the  peace  for  the 
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particular  division,  to  be  paid  and  applied  by  him  as  by  law  directed, 
and  to  render  any  overplus  to  the  person  whose  goods  have  been  dis- 
trained, on  demand. 

See  further,  tit.  "Costs,''  Vol.  I.,  tit.  "  Warrant,"  Vol.  V. 

And  in  aU  cases  of  distress  and  sale,  the  overplus  must  be  retm-ned  to 
the  OAvner,  after  the  sum  or  sums  to  be  thereout  deducted  shall  be  satis'- 
fied  and  paid. 

An  Act  inflicting  a  penalty  for  a  second  offence  must  always  be  under- 
stood after  conviction  and  judgment  for  the  first  oifence ;  and  the  second 
ofl'ence  must  be  committed  after  the  first  conviction,  and  judgment  there- 
upon given ;  for  it  doth  not  appear  to  be  an  offence  until  judgment  by 
proceeding  of  law  be  given  against  the  offender.     (2  /rest '468.) 

If,  upon  conviction,  the  offender  is  convicted  in  a  fine  or  forfeiture,  the 
justice  is  required  by  the  3  Geo.  4,  c.  46,  s.  2,  to  certify  the  amount  and 
particulars  of  the  fine  or  foi'feiture  to  the  clerk  of  the  peace.  (See  tit. 
"Fines  and  Forfeitures,"  Vol.  II.) 

If  justices  of  tlie  peace  adjourn  their  proceedings  to  a  day  subsequent 
to  the  repeal  of  an  Act  of  Parliament  under  which  they  act,  their  juris- 
diction win  cease.     (R.  v.  London  Justices,  3  Burr.  1456.) 

The  power  of  justices  to  bind  to  good  behaviour  is  founded  on  the 
stat.  84  Edw.  3,  c.  1,  and  will  be  found  recited,  tit.  "Surety  of  the 
Peace,"  Vol.  V. 

5.   JUBISDIOTION    OF,    EX   OfFIOIO. 

Justices  of  the  peace  are  empowered  to  act  as  comroisssoners  of  as- 
sessed taxes  and  land  tax,  although  not  specially  named  as  such.  (7  &  8 
Geo.  4,  0.  75,  s.  1;  3  &  4  Will.  4,  c.  95;  45  Geo.  3,  o.  48,  s.  3;  and  see 
53  Geo.  3,  e.  95,  s.  31.) 

Justices  of  the  peace  for  the  county  through  wliioh  a  turnpike-road 
passes,  may  act  as  trustees  or  commissioners  of  the  road,  as  if  they  were 
named  as  such  in  the  turnpike  Act  relating  to  the  road.  (3  Geo.  4,  c. 
126,  s.  61 ;  and  see  the  5  Geo.  4,  c.  69,  which  extends  the  former  Act  to 
ridings.)  And  by  the  4  Geo.  4,  c.  95,  s.  34,  without  the  necessity  of 
previously  quali^'ing ;  and  by  the  25  &  26  Vict.  c.  61,  s.  9,  they  are 
members  of  the  highway  board  of  the  district  in  which  they  reside.  See 
tit.  "Highways,"  Vol.  II. 

Justices  of  the  peace  residing  within  parishes  which  have  been  formed 
into  an  union  by  the  poor-law  commissioners  within  the  county  for  which 
they  are  justices,  shall  be  ex  officio  guai'dians  of  the  poor  of  such  rmion ; 
and  they  may,  if  they  tliink  fit,  act  as  members  of  the  board  of  guardians, 
in  addition  to  and  in  hire  manner  as  those  guardians  who  are  elected. 
(4  rf  5  Will.  4,  c.  76,  s.  38.)  And,  where  a  single  parish  is  placed  under 
a  board  of  guardians  by  the  poor-law  commissioners,  every  justice  of 
peace  resident  therein,  and  actmg  for  the  county,  riding,  or  division  in 
wliich  such  parish  is  situated,  shall  be,  and  may  act  as,  an  ex  officio 
member  of  such  board.  {Id.  s.  39.)  But  a  justice  residing  within  a 
poor-law  union  is  only  guardian  ex  officio  under  the  Act  wlule  he  is  act- 
ing as  such  guardian.  (R.  v.  Cant,  1  Oar.  <lc  M.  521.)  See  tit  "  Poor  " 
Vol.  IV.  ' 
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When  Information  or  Indictment  will  lie.] — Where  a  magistrate  acts 
in  his  office  with  a  partial,  malicious,  or  corrupt  motive,  he  is  gmlty  of  a 
misdemeanour,  and  may  be  proceeded  against  by  indictment  or  criminal 
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information  in  the  Queen's  Bench,  wMch  exercises  a  general  supervision 
over  all  justices  of  the  peace.  It  is  most  usual  to  proceed  in  such  a  case 
by  criminal  information,  in  preference  to  an  indictment ;  but  sometimes, 
where  there  has  been  delay  in  tlie  application,  or  a  jury  may  be  more  fit 
to  apply  to  than  the  Court,  then  an  indictment-  should  be  the  form  of 
remedy.  In  the  recent  case  of  R.  v.  Nott  (12  L.  J.,  N.  S.,  M.  O.  143), 
it  was  considered  that  an  indictment  would  lie  against  justices  for  ad- 
ministering unlawful  oaths. 

The  Court  of  Queen's  Bench  wiU  grant  an  information  against  a  justice, 
as  weU  for  refusing  or  criminally  neglecting  to  act  on  any  given  occasion, 
as  for  misconducting  himself  in  his  office. 

The  party  grieved  may  also  apply  to  the  Com-t  of  Chancery  to  put  him 
out  of  tiie  commission.     {Gromp.  7;  Ex  parte  Rook,  2  Atk.  2.) 

Any  specific  fraud  or  mis'conduct  imputed  to  magistrates,  in  proceeding 
notwithstanding  the  issuing  of  a  oertiorari,  may  be  the  ground  for  a  cri- 
minal proceeding  against  them ;  and  Lord  Kenyon  said  he  beheved  there 
were  instances  in  which  a  criminal  information  had  been  granted  against 
magistrates  acting  in  sessions.  (R.  v.  Inhabitants  of  Seton,  7  T.  R.  374. 
And  see  R.  v.  Seaford  J  J.,  1  W.  Bl.  432.) 

Biit  in  R.  V.  Skinner  (T.,  12  Oeo.  3,  Lofft,  55),  on  motion  to  quash  an 

indictment  against- ■  Sldnner,  Esq.,  one  of  his  Majesty's  justices  of 

the  peace  of  the  town  of  Poole,  for  scandalous  words  spoken  by  him  in  -a 
general  sessions  of  the  comity,  in  which  he  said  to  the  grand  jury, 
"  You  have  not  done  your  duty ;  you  have  disobeyed  my  commands ;  you 
are  a  seditious,  scandalous,  corrupt,  and  perjured  jury;"  Lord  Mansfield, 
C.J.,  said,  "  Neither  party,  witness,  counsel,  jury,  or  judge  can  be  put  to 
answer,  civilly  or  criminally,  for  words  spoken  in  office.  If  the  words 
spoken  are  opprobrious  or  irrelevant  to  the  case,  the  Court  will  take 
notice  of  them  as  a  contempt,  and  examine  on  information.  If  anything 
of  mala  mens  is  found  on  such  inquiry,  it  will  be  punished  suitably." 

The  Court  refused  a  criminal  information  against  a  magistrate  for  re- 
tm-nitig,  to  a  writ  of  oertiorari,  a  conviction  of  a  party  in  another  and 
more  formal  shape  than  that  in  which  it  was  first  drawn  up,  and  of 
which  a  copy  had  been  delivered  to  the  party  convicted  by  the  magis- 
trate's clerk,  the  conviction  returned  being  warranted  by  the  facts. 
Lord  Kenyon,  C.J.,  commended  the  magistrates  in  this  case,  and  ob- 
served that  it  was  matter  of  constant  experience  for  magistrates  to  take 
minutes  of  their  proceedings,  without  attending  to  the  precise  form  of 
them  at  the  time  when  they  pronounce  their  judgment,  to  serve  as  me- 
moranda for  them  to  draw  up  a  more  formal  statement  of  them  after- 
wards, to  be  returned  to  the  sessions ;  and  that  it  was  by  no  means  un- 
usual to  draw,  up  the  conviction  in  point  of  form  after  the  penalty  had 
been  levied  under  the  judgment,  nor  was  there  any  legal  objection  to 
this  method,  provided  the  facts  would  warrant  them  in  stating  what  they 
did.     [R.  V.  Barker,  1  East,  186.) 

.  Some  general  rules  as  to  where  an  indictment  or  criminal  information 
vidll  lie  against  a  justice  of  the  peace  may  be  collected  from  the  following 
cases : — 

Justices  will  never  be  punished  criminally  for  a  mere  ^rror  in  judg-    Error  in  judg- 
ment, nor  in  any  case  unless  it  appears  they  have  acted  from  an  oppres-   '"'"  ' 
sive,  dishonest,  or  corrupt  motive,  "under  which  fear  or  favour,  are  in- 
cluded.    {In  re  Fentiman,  4  Nev.  d  M.  120;  R.  v.  Heming,  5  B.  d  Ad. 
606;  2  Ad.  <&  El.  127,  S.  O. ;  R.  v.  Badyer,  12  L.  J.,  N.  8.,  M.  C.  66.) 

In  R.  V.  Younrj  and  Pitts  (1  Burr.  556),  a  motion  was  made  for  an 
information  against  the  defendants,  for  arbitrarily,  obstinately,  and  un- 
reasonably refusing  to  grant  a  licence  to  one  Henry  Day  to  keep  an  inn 
at  Eversley,  Wilts.  Lord  Mansfield,  C.J.,  declared,  "  That  tliis  Court 
has  no  power  or  claim  to  review  the  reasons  of  justices  of  the  peace,  upon 
which  they  form  their  judgments  in  granting  ficences,  by  way  of  appeal 
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inwJiat Oases,  But,  if  it  clearly  appears  that  the  justices  have  been  partially,  maU- 

punished  cri-   ciously,  or  corruptly  influenced  in  the  exercise  of  this  discr  etion,  and 
minally.        have,  consequently,  abused  the  trust  reposed  in  them,  they  are  liable  to 

prosecution  by  indictment  or  information,  or  even  possibly  by  action,  if 

the  malice  be  very  gross  and  injurious.  If  their  judgment  be  wrong, 
yet  their  heabi  and  intention  pure,  God  forbid  that  they  should  be 
punished."  And  he  declared  that  he  should  always  lean  towards  favour- 
ing them,  unless  partiality,  corruption,  or  malice  clearly  appeared.  And 
having  gone  through  all  the  particulars,  both  of  the  charge  and  of  the 
defence,  he  concluded  with  declaring  it  as  his  opinion  that  there  was  not 
sufficient  ground  for  a  criminal  charge  against  these  justices.  Dennison, 
J.,  said,  "  It  must  be  clear  and  apparent  partiality,  or  wilful  mis- 
behaviour, to  induce  the  Court  to  grant  an  information;  not  a  mere  error 
in  judgment."  And,  by  the  Court  unanimously,  the  rule  was  discharged 
with  costs. 

In  the  case  of  M.  v.  Borron  (3  B.  S.  Aid.  433),  it  was  considered  that, 
where  a  criminal  information  is  applied  for  against  a  magistrate,  the 
question  for  the  Court  is  not  whether  the  act  done  be  fovmd,  on  investi- 
gation, to  be  strictly  right  or  not ;  but  whether  it  proceeded  from  an  un- 
just, oppressive,  or  corrupt  motive  (amongst  which  fear  and  favour  are 
generally  included),  or  from  mistake  or  eiTor  only;  and  that,  in  the  latter 
case,  the  Court  will  not  grant  the  rule. 

In  R.  V.  Oox  (2  Burr.  785),  on  showing  cause  why  an  information 
should  not  be  granted  against  the  defendant,  being  a  justice  of  the  peace, 
for  refusing  to  receive  an  information  against  a  baker  for  exercising  liis 
trade  on  a  Sunday,  the  Court  declared  that  they  would  never  grant  an 
information  against  a  justice  for  a  mere  error  in  judgment.  But  in  this 
case  they  were  of  opinion  that  the  justice  had  acted  right  in  refusing ; 
and  they  ordered  the  rule  to  be  discharged  with  costs. 

In  B.  V.  Palmer  and  Baine,  Esquires,  and  others  (2  Burr.  1162),  upon 
showing  cause  why  an  information  should  not  be  granted  against  two  jus- 
tices of  the  peace  and  others  not  justices  for  a  misdemeanoiu-  relating  to  the 
conviction  of  a  poacher  and  the  circumstances  attending  it ;  the  Court 
thought  proper,  on  consideration  of  the  affidavits,  to  discharge  the  rule 
as  to  aU  the  defendants,  with  costs  to  be  paid  to  the  justices,  but  witli- 
out  costs  as  to  the  others.  And  they  were,  upon  tins  occasion,  most 
explicit  in  their  declaration  that,  even  where  a  justice  acts  illegally, 
(wliich,  however,  was  not  the  present  case),  yet,  if  he  has  acted  honestly 
and  candidly,  without  oppression,  malice,  revenge,  or  any  bad  view  or  ill 
intention  whatsoever,  the  Court  will  never  punish  him  in  tliis  extraor- 
dinary mode  by  an  information,  but  leave  the  parties  complaining  to 
their  ordinary  legal  remedy  or  method  of  prosecution,  by  action  or  by 
indictment. 

So,  in  B.  V.  Jackson  and  another  (1  T.  B.  653),  per  Our. — Wherever 
magistrates  act  uprightly,  though  they  may  mistake  the  law,  no  infor- 
mation wiU  be  gi-anted  against  them.  But,  if  they  act  improperly  and 
Imowingly,  information  shaU  be  granted :  as  in  the  case  of  B.  v.  Holland 
and  another  (1  T.  B.  692),  and  in  B.  v.  Filewood  and  another,  for 
granting  an  ale  hcence,  previously  refused  by  other  justices  upon  good 
grounds,  informations  wei'e  granted. 

See  other  cases,  tit.  ''Alehouses,"  Vol.  I.;  B.  v.  Baylis,  3  Burr.  1318; 
B.  V.  Parhyns,  Z  B.  d  Aid.  668. 


Acting  partially 
or  corruptly. 


On  the  otlier  hand,  in  R.  v.  Athay  (2  Burr.  653),  on  showing  cause 
why  a  rule  should  not  be  made  absolute,  for  an  information  against  a 
justice  for  a  misdemeanour  in  refusing  to  grant  a  licence  to  one  Francis 
Simes  (who  had  been  hcensed  for  several  preceding  years)  to  sell  ale,  as 
usual ;  it  appeared  that  one  of  the  grounds  upon  which  this  rule  had 
been  obtained  was,  that  the  only  reason  why  the  licence  was  refused"  him 
was  his  declining  to  pay  a  sum  of  money  (viz.  i5)  which  was  claimed 
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of  liim  upon  a  distinct  and  collateral  account,  and  which  he  denied  to  he  8.  How,  and 
due  from  liim,  the  payment  of  wMch  sum  of  money  was  (as  he  alleged)  inwhat  Oases, 
insisted  upon  by  the  justice,  as  a  condition  precedent  to  his  granting  the  punished  eri- 
man  a  licence.    The  Court  were  unanimous  that  the  allegation  appeared       minally. 

to  be  false  in  fact ;  but,  at  the  same  time,  they  declared  expUoitly  that   

the  justices  have  no  sort  of  authority  to  annex  any  such  conditions  to 
the  grant  of  these  licences. 

In  B.  V.  Williams  and  Davis  (3  Burr.  1317),  an  information  was 
granted  against  the  defendants,  justices  of  the  peace  for  the  borough  of 
Penryn,  for  refusing  to  grant  licences  to  those  alehouse  keepers  who 
voted  against  their  recommendation  of  candidates  for  members  of  Parlia- 
ment for  that  borough.  It  appeared  that  they  had  acted  very  grossly  in 
this  matter,  having  previously  threatened  to  ruin  these  people,  by  not 
granting  tliem  licences,  ia  case  they  should  vote  against  those  candidates 
whose  interests  these  justices  themselves  espoused,  and  having  after- 
wards actually  refused  them  licences  upon  tliis  account  only.  And  Lord 
Mansfield  declared  that  the  Court  granted  this  information  against  the 
justices,  not  for  the  mere  refusal  to  grant  the  licences  (which  they  had  a 
discretion  to  grant  or  refuse,  as  they  should  see  to  be  right  and  proper), 
but  for  the  corrupt  motive  of  such  refusal,  for  their  oppressive  and  unjttst 
refusing  to  grant  them,  because  the  persons '  applying  for  them  would 
hot  give  their  votes  for  members  of  ParUament,  as  the  justices  would 
have  had  them. 

An  information  against  the  justices  of  the  town  of  Nottingham  was 
granted  by  Lord  Hardwiohe,  for  refusing  to  grant  licences  for  twenty 
pubhc-houses,  to  the  occupiers  of  which  licences  had  been  granted  for 
several  preceding  years.  It  appeared  that  the  persons  who  kept  these 
houses  had  voted  at  the  last  election  for  the  town  for  the  candidates  op- 
posed to  those  whose  interests  the  justices  had  espoused.  His  lordship 
said,  "  The  abuse  of  such  a  discretionary  power  ought  to  be  more  se- 
verely punished  than  the  abuse  of  a  power  which  is  not  discretionary. 
It  appears  in  this  case  to  have  been  very  grossly  abused ;  for  it  is  not 
probable  that  the  occupiers  of  twenty  houses  should  have  all  so  miscon- 
ducted themselves  at  the  same  time,  as  to  render  it  improper  to  grant 
them  licences."     {JR.  v.  Justices  of  Nottingham,  Bayers  Rep.  216-17.) 

In  a.  V.  Hann  and  Price,  Justices  of  the  Peace  for  the  Borough  of 
Corfe  Oastle  (3  Burr.  1716),  on  shewing  cause  against  an  information 
which  had  been  prayed  for  against  the  defendants,  for  a  misdemeanour 
in  the  execution  of  their  office,  in  refusing  to  grant  a  Kcence  to  sell  ale 
to  one  Ingram,  an  innkeeper  in  that  borough,  merely  from  a  motive  of  re- 
sentment against  him,  for  having  espoused  an  opposite  interest  in  the 
election  for  members  of  that  borough ;  the  defence  was,  that  they  did 
not  act  from  any  resentment  or  corrupt  motive,  but  solely  because  In- 
gram was  an  improper  person,  and  had  kept  a  disorderly  house,  and  con- 
tinued to  keep  it  after  full  notice  to  the  contrary,  and,  in  particular, 
that  he  encouraged  gaming  and  cockfighting  at  his  house.  Lord  Mans- 
field, C.  J.,  said,  "  The  Court  should  never  interpose  against  magistrates, 
unless  they  have  acted  from  bad  motives  and  maldjide;  especially  in 
such  a  case  as  this,  where  they  are  entrusted  with  an  absolute  discretion ; 
but,  for  that  very  reason,  this  is  the  strongest  case  for  the  interposition 
of  the  Court,  if  it  appear  that  they  have  acted  upon  corrupt  motives. 
If  it  did  appear  clearly  that  this  man  kept  a  disorderly  house,  it  would 
be  a  reason  against  the  Court's  interposing  against'  the  justices.  But 
this  does  not  clearly  appear."  And  he  declared  it  to  be  of  very  dan- 
gerous consequence  to  permit  the  due  discretion  of  the  justices  to  be 
influenced  by  considerations  of  this  kind.  The  Court  made  the  rule 
absolute. 


If  a  justice  of  the  peace  improperly  refuse  to  act,  an  information  wiU   Eefusing  to  act. 
be  granted  against  him.     (See  instances,  tit.  "Alehouse,"  Vol.  J.) 
By  the  1  Geo.  1,  c.  13,  s.  11,  it  was  enacted  that  two  justices  might 
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summon  any  person  to  take  the  oaths  before  them ;  and,  if  they  did  not 
appear,  then,  on  oath  of  serving  such  summons,  the  justices  were  to 
certify  the  same  to  the  quarter  sessions,  where,  if  the  party  so  sum- 
moned did  not  appear  to  take  the  oaths,  he  should  stand  convicted  of 
recusancy.  Tlie  defendants  were  justices  of  the  peace,  and  issued  their 
summons  accordingly;  but  coming  afterwards  to  understand  that  the 
party  was  a  gentleman  of  fashion,  and  not  suspected  to  be  against  the 
government,  lest  a  transaction  of  this  nature  should  be  an  imputation 
upon  liim,  they  refused  to  give  the  prosecutor  his  oath  of  the  service  of 
such  summons,  tliat  the  matter  might  go  no  further.  And  upon  motion 
for  an  information  against  them,  the  Court  declared  that  the  justices 
had  no  discretionary  power  to  refuse  to  put  the  Act  in  execution,  and 
therefore  granted  an  information  against  them.  (R.  v.  Newton  and 
others,  1  Stra.  413). 

But  the  most  usual  way  of  compelling  them  to  execute  their  office  in 
any  case  is  by  applying  to  the  Queen's  Bench  for  a  rule  to  compel  them 
to  act.     (See^osi,  150.) 

In  B.  V.  Justices  of  Lancashire  (1  D.  S  R.  485,  n.),  it  was  made  a  ques- 
tion, but  not  decided,  whether  a  criminal  information  will  lie  against 
justices  for  making  a  false  return  to  a  mandamus,  unless  the  return  is 
corruptly  and  wilfully  false.  (Case  of  the  Surgeons'  Company,  1  Salh. 
374;  2  Hawk.  c.  26,  s.  1.) 

An  information  may  be  obtained  against  a  mayor  for  wilfully  absent- 
ing himself  from  sessions,  which  could  not  be  held  vrithout  his  presence 
[R.  V.  Fox,  1  Stra.  21 ;  2  Hawk.  c.  26,  s.  9  ;  Bac.  Abr.,  "Informations" 
(B),  in  notis)  ;  when  not,  see  B.  v.  Carry  (b-  East,  372) ;  or,  against  two 
justices,  for  neglecting  to  put  an  Act  of  ParHament  in  execution,  from 
favour  and  partiality  to  an  individual  [B.  v.  Newton,  1  Stra.  413) ;  or, 
against  a,  justice,  for  singly  taking  an  examination,  preparatory  to 
making  an  order  of  removal;  and  against  two  others  for  signing  the 
order,  as  if  it  had  been  taken  before  them  aU,  without  either  summoning 
the  party  demanding  security,  or  entering  into  the  merits  of  the  ques- 
tion [B.  v.  Wykes,  Andr.  238-9 ;  2  Stra.  1092,  S.  O.) ;  or,  against  a 
justice,  who,  from  Ulegal  motives,  discharges  a  person  committed  by 
another  under  the  Vagrant  Act  {R.  v.  Brooke,  2  T.  B.  190  ;  2  Hawk. 
c.  26,  s.  9  ;  Bac.  Abr.,  "Informations"  (B),  in  notis) ;  or,  against  a  jus- 
tice, who  improperly  exceeds  his  authority  in  bailing  a  person  accused 
of  felony  (B.  v.  Oliirke,  2  Stra.  1216)  ;  or,  who  from  improper  motives 
refuses  to  bail  a  prisoner.  {R.  v.  Badger,  12  L.  J.,  N.  S.,  M.  O.  60;  tit. 
"Bail,"  Vol.  I.) 

The  Court  wiU  not  grant  a  rule  nisi  for  a  criminal  information  against 
justices  on  the  following  grounds  only,  viz.,  that  tliey  held  a  party  to 
bail  for  perjury  without  any  legal  information  or  evidence,  and  that 
they,  Avithout  legal  evidence,  or  any  opportunity  given  him  to  defend 
himself,  bound  him  over  to  the  sessions,  wliicli  had  no  jurisdiction,  to 
answer  such  charge,  not  binding  over  any  prosecutor ;  that  their  con- 
duct was  in  some  other  respects  irregular,  and  that  the  party  applying 
believes  them  to  have  acted  in  collusion  v.At\\  persons  whom  he  had  in- 
tended prosecuting,  to  deter  liim  from  such  prosecution.  More  distinct 
evidence  is  requisite  that  the  justices  acted  from  corrupt  motives.  (E.v 
parte  Fentiman,  4  Nev.  d  M.  126 ;  Z  Ad.  S  El.  127,  S.  O.)  And  in 
every  case  the  corrapt  and  improper  motives  of  the  justice  must  be  made 
plainly  to  appear  on  the  affidavit  tor  the  information.  Moreover,  the  mis- 
conduct must  be  in  regard  to  his  office  aS  magistrate.  (B.  v.  Arrow- 
smith,  2  Bowl.,  N.  8.  704  ;  E.c parte  Lee,  7  Jur.  441.) 

If  there  be  two  sets  of  magistrates,  as  for  a  county  and  a  borough, 
having  a  co-ordinate  jurisdiction  in  that  borough,  and  one  of  the  two 
sets  appoint  a  meeting  for  granting  alehouse  licences,  and  when  the  day 
arrives  refuse  a  Uceuce  to  an  applicant  for  one,  and  then  the  other  set 
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of  magistrates,  having  subsequently  to  the  prior  appmntment,  but  be- 
fore the  first  licensing  day,  appointed  a  future  day  for  the  same  purpose, 
license  on  that  day  the  person  to  whom  on  a  former  day  a  hcence  had 
been  refused,  it  is  an  indictable  offence.     (R.  v.  Sainshury,  M.  T.  32 

Geo.  3,  4  T.  R.  451.)     And  per  Ashurst,  J. — The  jurisdiction,  of  hold-    

ing  the  meeting  directed  by  the  26  Geo.  2,  attached  in  those  magis- 
trates, who  first  gave  notice  of  the  meeting ;  and  it  was  a  breach  of  the 
law  in  the  other  magistrates  to  attempt  to  wrest  this  jurisdiction  out  of 
their  hands ;  for  what  the  law  says  shall  not  be  done  it  becomes  illegal 
to  do,  and  is  therefore  the  subject-matter  of  an  iudictment,  without  the 
addition  of  any  corrupt  motives.  And,  though  the  want  of  corruption 
may  be  an  answer  to  an  application  for  an  information,  which  is  made 
to  the  extraordinary  jurisdiction  of  the  Court,  yet  it  is  no  answer  to  an 
indictment,  where  the  judges  are  bound  by  the  strict  rule  of  law. 

The  justice  shall  not  be  liable  to  be  punished  both  ways,  that  is,  both  Not  to  be  pun- 
cruninally  and  civilly ;  and,  before  the  Court  will  grant  an  information,  '*'"^''  ''°*  ^''^^• 
they  wOl  require  the  party  to  relinquish  liis  civil  action,  if  any  such  is 
commenced.  And,  even  in  the '  case  of  an  indictment,  and  though  the 
indictment  be  actually  found,  yet  the  Attorney- General  (on  appHoation 
made  to  him)  wiU  grant  a  noli  prosequi  upon  such  indictment,  if  it  ap- 
pear to  him  that  the  prosecutor  is  determined  to  carry  on  a  civil  action 
at  the  same  time.     (R.  v.  Fielding,  2  Burr.  719.) 


Practice,  etc.,  as  to  applying  for  an  Information^ — The  practical  Practice  as  to  ap- 

rules  as  to  the  obtaining  a  criminal  iufor'mation  against  a  party  in  v^p^eior  a  cri- 

general  will  here  apply.     (See  1  Chit.  O.  L.  849  to  873  ;  Tidd's  Prac-  tion  against  a' 

tice,  Qth  edit.)     In  addition  thereto,  the  following  rules  should  be  no-  insure, 
ticed : — 

The  Court  will  not  grant  an  information  at  the  end  of  tfae  term  so   Time  of  motion, 
late  that  cause  cannot  be  shewn  before  the  next,  for  any  misconduct 
alleged  to  have  taken  place  before  its  commencement,  though  they  will 
do  so,  if  the  circumstances  complained  of  arose  within  it.     (R.  v.  Smith, 
7  T.  R.  80  ;  R.  v.  Marshall,  13  East,  322.) 

And  after  the  expiration  of  two  terms,  no  motion  of  this  kind  will  be 
entertained  at  all.  {R.  v.  Harries,  13  East,  270;  Lofft,  273,  394; 
Hand's  Prac.  6.)  But  tliis  rule  only  extends  to  motions  of  this  kind 
against  magistrates  or  other  pubUc  officers.  ( H.  v.  Jollie,  4=  B.  ti  Adol. 
867.) 

Wljere  facts,  tending  to  criminate  a  magistrate,  took  place  twelve 
months  before  the  appUoation  to  the  Court,  they  refused  to  grant  a  cri- 
minal information,  although  the  prosecutor,  in  order  to  excuse  the  delay, 
stated  that  the  facts  had  not  come  to  Ms  knowledge  tiU  a  very  short 
time  before  the  apphcatipn  was  made.  [R.  v.  Bishop,  b  B.  £  Aid.  612. 
And  see  R.  v.  Hartley,  4  B.  S  Adol.  869,  n.  S'ed  vide  R.  v.  Jollie,  Id. 
867.) 

"Wliere  the  application  is  made  by  a  party  who  alleges  himself  to  have   Exculpatory  affi- 
been  illegally  convicted,  or  otherwise  aggrieved  by  the  justice  in  the  way   davit, 
of  his  official  duties,  he  will  be  required  to  make  an  affidavit,  exculpating 
himself  from  the  charge  originally  made  against  liim,  and  which  formed 
the  groimd  of  the  adverse  proceedings.     (R.  v.  Webster,  8  T.  R.  388  ;  2 
Hawh.  a.  36,  s.  9.) 

In  every  criminal  information  against  a  justice  of  the  peace  for  any  Notice  of  motion, 
act  done  by  him  in  his  official  capacity,  it  is  necessary,  previous  to  the 
application  for  it,  to  give  a  notice  of  the  intended  motion  and  of  the 
grounds  for  it,  and  tliis  although  other  misconduct  than  misconduct  in 
his  ministerial  capacity  is  charged  against  him.  {R.  v.  Heming,  5  B. 
S  Adol.  666 ;  2  Nev.  A  M.  477,  8.  O. ;  2  Barnard,  284 ;  Hand's  Prac, 
2.)  It  must  be  served  six  days  prior  to  the  motion  :  if  the  notice  name 
a  day  for  the  motion  which  is  less  than  six  days  distant,  such  defect  is 
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not  aided  by  the  party  forbearing  to  move  within  six  days.  (Ex  parte , 
Fentiman,  4  Nev.  S  M.  126 ;  2  Adol.  S  Ell.  127,  S.  C.)  The  notice 
should  state  the  ground  of  complaint,  and  sliould  be  served  personally,  i 
or  left  at  his  usual  place  of  abode.  [Jones  d.  Griffiths  v.  Marsh,  4  T. 
B.  465 ;  Hand's  Prac.  3.)  And  this  must  be  done  in  sufficient  time 
before  the  motion,  to  enable  him,  if  he  think  proper,  in  the  first  instance 
to  oppose  the  motion  for  the  rule  nisi;  but  he  seldom  avails  himself  of 
this  opportunity,  as  he  can  more  effectually  make  liis  defence  when  the 
affidavit  containing  all  the  circumstances  of  the  charge  is  filed,  on  show- 
ing cause  why  the  rule  should  not  be  made  absolute.  (Hand's  Prac.  3.) 
An  affidavit  of  the  service  must  then  be  made,  in  order  to  induce  the 
Court  to  grant  the  rule  nisi,  in  case  no  opposition  is  made  on  the  part 
of  the  defendant.     (lb.     See  form  of  affidavit,  Hand's  Prac.  87.) 

Wlien  the  Court,  on  the  application  to  make  the  rule  absolute,  tliink 
that  there  is  no  ground  for  permitting  an  information  to  be  filed,  and 
the  only  question  is,  how  the  costs  already  incurred  shall  be  defrayed, 
they  wiU  consider  the  circumstance  of  the  party  accused  being  a  magis- 
trate, and  acting  in  the  discharge  of  his  official  duties,  as  very  material 
to  their  decision.  And,  therefore,  where  the  Court  was  moved  to  grant 
a  criminal  information  against  magistrates  and  several  others,  for  a 
misdemeanour  relating  to  the  conviction  of  a  poacher,  they  discharged 
the  rule,  with  costs  to  be  paid  to  the  magistrates,  and  left  the  others  to 
defray  their  own  expenses.  (R.  v.  Palmer,  2  Burr.  1162 ;  Bac.-Ahr., 
"Informations"  (B),  in  notis :  1  Ghit.  C  i.  876.)  And  in  general, 
whenever  the  charge  is  altogether  groundless,  costs  will  be  dii-ected  to 
be  paid  to  the  magistrate  ;  and  that  not  only  by  the  prosecutor  liimseK, 
but  by  his  attorney  who  joined  in  the  affidavit  for  the  rule,  if  his  mo- 
tives be  proved  to  be  mahcious.  (B.  v.  Fielding,  2  Burr.  654.)  But, 
where  the  justice,  though  cleared  from  all  oppressive  intentions,  appears 
to  have  acted  irregularly,  the  Court,  whUe  they  will  discharge  the  rule, 
will  leave  him  to  pay  his  costs,  as  if  he  were  a  common  defendant.  (B. 
v.  Fielding,  2  Burr.  722 ;  1  Chit.  O.  L.  876.) 

iJ.v.  Harwood  (2  Stra.  1088;  R.  v.  Hann,-3  Burr.  1716,  1786.)  The 
defendant,  being  a  justice  of  the  peace,  was  convicted  on  an  information, 
for  a  conviction  by  him  made  of  an  alehouse  keeper,  who  was  never 
summoned  or  heard.  It  was  moved,  as  of  course,  to  dispense  with  his 
appearance.  This  was  opposed,  unless  there  was  some  reason  given,  or 
affidavit  made.  And  upon  debate,  the  Court  resolved  it  was  not  of 
course;  and  the  defendant  afterwards  appeared  in  person. 


Compelling  jus- 
tices to  act. 


IX.  m  €otnptllins  ^mtite»  to  ^rt. 

Formerly,  the  only  mode  of  compelling  justices  to  discharge  their  duty 
was  by  applying  to  the  Court  of  Queen's  Bench  for  a  writ  of  mandamus 
against  them.  (See  tit.  "  Mandamus,"  post,  as  to  the  nature  of  tliis  writ.) 
Now,  however,  by  the  11  &  12  Vict.  c.  44,  s.  5,  where  justices  refuse  to 
do  any  act  relating  to  the  duties  of  their  office,  the  party  requiring 
the  act  to  be  done  may  apply  to  the  Queen's  Bench  for  a  rule,  calling 
upon  the  justices  and  the  party  to  be  affected  by  the  act  to  show  cause 
why  it  should  not  be  done ;  and  if,  after  due  service  of  the  rule,  good 
cause  is  not  shown  against  it,  the  Court  may  make  it  absolute,  with  or 
without  costs ;  and  the  justices,  upon  being  served  with  the  rule  abso- 
lute, must  obey  it,  and  do  the  act  required ;  but  no  action  or  proceeding 
is  to  be  commenced  or  prosecuted  against  them  for  having  obeyed  the 
rule. 

The  Court  wiU  inquire  into  the  validity  of  an  order  of  justices  before 
compelling  them  under  this  section  to  issue  a  distress  warrant  to  enforce 
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it,  and  will  refuse  a  rule  where  the  order  appears  to  be  invalid.  (Meg.  v. 
Oolling,  17  Q.  B.  816;  21  L.  J.,  M.  O.  73,  S.  0.;  Reg.  v.  Deverell,  3  E. 
S  B.  373 ;  23  L.  J.,  M.  G.  121,  8.  O.;  Reg.  v.  Tyrrell,  15  Q.  B.  249 ; 

Reg.Y.  Wodehouse,  lb.  1037.    Ani  see  B.y.  Justices  of  Buekinghamshire,    

%  D.SR.  689 ;  IB.SO.  485,  S.  O.;  B.  v.  Broderip,  1  B.  <&  R.  861 ; 
hB.&O.  239,  8.  0.) 

There  must  be  a  refusal  on  the  part  of  the  justice  to  act  in  order  to 
induce  the  Court  to  interfere.  Thus,  where  a  magistrate,  upon  a  com- 
plaint regularly  heard  before  him,  gave  his  opinion  against  the  com- 
plainant, but,  at  his  request,  refused  to  adjudicate,  for  the  purpose  of 
enabling  him  to  take  the  opinion  of  the  Court,  the  defendant  objecting, 
and  wishing  the  magistrate  to  adjudicate,  the  Court  held  that  there  had 
been  no  refusal  to  adjudicate  so  as  to  entitle  the  complainant  to  a  rule. 
{Reg.  V.  Paynter,  7  El.  d  Bl.  328;  26  L.  J.,  M.  G.  102,  8.  G.;  Reg.  v. 
Dayman,  lb.  128 ;  1  El.  <6  Bl.  672,  8.  G. ;  Reg.  v.  Brown,  7  El.  S  Bl. 
757 ;  26  L.  J.,  M.  G.  183,  8.  G.) 

Nor  will  the  Court  interfere  where  the  justices  have  acted  or  decided 
on  a  question  of  fact  within  their  jurisdiction  [Reg.  v.  Dunn,  7  El.  d 
Bl.  220;  26  L.  J.,  M.  G.  74,  8.  C.),  although  the  decision  they  have 
come  to  may  be  erroneous.  [Reg.  v.  Blanchard,  15  L.  J.,  M.  O.  Ill ; 
Reg.  V.  Frieston,  5  B.  d  Ad.  597 ;  Reg.  v.  Kesteven,  3  Q.  B.  810 ;  Ex 
parte  Glee,  lL.ctM.2,1;  21  L.  J.,  M.  G.  112,  8.  G.) 

But,  where  the  mistake  in  law  results  in  declining  jurisdiction,  the 
justices  will  be  compelled  to  enter  on  the  inquiry,  though  a  decision 
upon  a  question  of  fact  over  which  they  have  jurisdiction  wiU  not  be 
reviewed.  {R.  v.  Goodrich,  19  Z.  J.,  N.  8.,  M.  G.  240.)  Nor,  formerly, 
would  a  mandamus  be  issued  to  compel  justices  in  quarter  sessions  to 
review  their  decision  in  an  appeal,  as  not  warranted  by  the  evidence  (R. 
V.  Justices  of  Worcestershire,  1  Ghit.  649) ;  or  to  compel  them  to  give 
their  reasons  for  their  judgments,  or  to  make  special  entries  thereof  on 
their  records  [R.  v.  Justices  of  Devon,  1  Ghit.  34) ;  or  to  grant  a  special 
case  (Peat's  case,  6  Mod.  249) ;  but,  where  a  case  had  been  granted,  a 
mandamus  was  issued  to  the  sessions  to  compel  them  to  state  it.  (R.  v. 
Justices  of  Pembrokshire,  2  B.  S  Ad.  391.) 

The  section  does  not  give  the  Court  power  where  a  mandamus  could 
not  be  issued  (Reg.  v.  Justices  of  Bristol,  3  Ef.  d  Bl.  479,  n.) ;  and,  there- 
fore, it  is  stm  useful  to  consider  the  former  oases  relating  to  the  issuing 
of  a  mandamus. 

Where  justices  heard  one  side  in  an  appeal  at  sessions,  and  altogether  When  one  side 
refused  to  hear  the  other,  it  was  said  that  it  was  the  same  as  if  the  case  ™'  ''°='"*- 
had  not  been  heard  at  aU,  and  that  a  mandamus  should  issue  to  them  to 
hear  it.  (R.  v.  Justices  of  Garnarvon,  i  B.  d  Ad.  86.)  Yet,  if  this  de- 
cision he  matter  of  fact  as  to  the  insufaciency  of  the  grounds  stated,  either 
of  appeal  or  of  removal  on  a  preliminary  objection,  and  they  decide  against 
the  party  being  heard  in  consequence,  the  Court  of  Queen's  Bench  will 
not  interfere.  (Reg.  v.  Justices  of  Kesteven,  3  Q.  -B.  810 ;  overruling  Reg. 
V.  Justices  of  Garnarvonshire,  2  Q.  B.  325,  and  Reg.  v.  Justices  of  West 
Riding  of  Yorkshire,  lb.  831.) 

When  their  decision  was  made  subject  to  a  case  for  the  Queen's  Bench,  when  a  case  is 
wMch  they  omitted  to  settle  upon  a  disagreement  on  it  by  counsel,  a  inan-  granted. 
damns  was  granted  to  require  them  to  enter,  continue,  and  hear  the 
appeal,  where  a  certiorari  had  been  sued  out  within  six  months  to  bring 
up  the  case,  on  the  ground  that  their  decision  was  conditional  and  not  an 
absolute  order.  (R.  v.  Justices  of  Suffolk,  1  D.  P.  G.  163.)  Aliter,  if  six 
months  have  elapsed  since  their  decision  and  no  certiorari  sued  out ;  for 
their  decision  has  become  an  absolute  order.  (R.  v.  Justices  of  Staf- 
fordshire, 1  D.  P.  G.  484.) 

Where  they  dismissed  an  appeal,  with  the  option  of  a  case  or  of  an 
application  for  a  mandamus,  the  latter  was  gi-anted  when  four  months 
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9.  OompelUng   had  elapsed  and  no  case  had  been  stated.     [Riy.  v.  Justices  of  Cheshire, 
Justices  to      2  New  Sess.  G.  420 ;  R.  v.  Justices  of  West  Biding  of  Yorkshire,  11  L.  J.,- 
Act.  M.  O.  84;  In  re  Ohorlton  Township.)    But,  where  a  case  was  granted  on 

the  appHcation  of  the  appellant,  when  the  appeal  had  been  dismissed  for 

want  of  due  notice-  of  trial,  which  case  he  abandoned  and  did  not  bring 
up,  the  Court  refused  to  grant  a  mandamus  to  enter  the  same  and  hear 
it.     (B.  V.  Justices  of  West  Biding  of  Yorkshire,  1  Ad.  S  Ell.  606.) 

Two  magistrates  having  at  the  request  of  a  landlord,  under  the  11  Geo. 
2,  c.  19,  s.  16,  proceeded  to  view  a  dweUing-house,  deserted  and  unoccu- 
pied, and,  at  the  second  view,  having  perceived  the  tenant  looking  out 
of  the  window  (when,  however,  he  did  not  pay  the  rent  in  arrear),  re- 
fused to  put  the  landlord  into  possession,  and  it  was  held,  that  a  man- 
damus would  not  lie  to  the  justices  to  compel  them  to  dehver  posses- 
sion.    {Ex parte  Fulder,  8  Dowl.  535.) 

And  a  mandamus  to  justices,  under  the  statute  relating  to  forcible 
entry,  5  Ric.  2,  sess.  1,  c.  1,  was  refused,  there  being  no  instance  in 
which  the  writ  has  gone  under  such  circumstances.  {Ex  parte  Davy, 
6  Jur.  949.) 

"Wliere  a  local  Act  of  Parliament  declared  that  it  should  be  lawful  for 
justices  to  issue  their  warrant  to  levy  a  rate  imposed  by  certain  commis- 
sioners under  that  Act,  upon  a  neglect  or  refusal  to  pay  the  rate,  but  did 
not  contain  any  language  directly  making  it  compulsory  on  them  to 
issue,  the  Court  refused  to  compel  them  by  mandamus  to  issue  a  warrant 
in  the  first  instance  without  any  siunmons.  {B.  v.  Justices  of  Stafford, 
1  H.  <£  W.  328.) 

A  mand'amus  was  held  not  to  lie  to  compel  a  magistrate  to  enforce  a 
conviction  for  the  plaintiff,  where  he  had  returned,  that  the  defendant 
was  convicted  of  the  penalty  before  him,  but  that  the  conviction  was 
invaUd  in  law,  and  there  was  not  an  offence  for  which  the  penalty  was 
payable,  or  could  legally  be  levied.     {B.  v.  Bobinson,  2  Smith,  274.) 

So,  a  mandamus  to  the  justices  in  sessions,  to  allow  an  item  of  charge 
in  the  coroner's  account,  was  refused,  because  the  justices  were  of  opi- 
nion, under  the  cu-cumstances,  that  there  was  no  ground  to  suppose  that' 
the  deceased  had  died  any  other  than  a  natural,  though  a  sudden,  death ; 
and  therefore  that  the  inquisition  had  not  been  duly  taken :  and  the 
Court  of  King's  Bench  saw  no  reason  for  interfering  with  that  judgment. 
{B.  V.  Kent  {Justices),  11  East,  229.) 

So,  where  the  inliabitants  of  a  town,  not  within  a  hundred,  had  incurred 
costs  in  defending  actions  brought  on  the  57  Geo.  3,  c.  13,  s.  38,  for  da- 
mages done  by  riotous  assembUes,  a  mandamus  was  refused  to  compel  two 
justices  of  the  town  to  make  and  levy  a  rate  for  paying  the  costs.  •  {B.  v. 
King's  Lynn  {Justices),  i  D.  d  B.  778 ;  %  B.  d  O.  147,  S.  O.) 

And,  where  the  weavers  presented  a  petition  to  the  justices  at  ses- 
sions, praying  them  to  limit  a  rate  of  wages,  according  to  the  provisions 
of  the  5  Eliz.  c.  4,  s.  15,  and  the  1  Jae.  1,  c.  6,  s.  3,  and  the  justices  heard 
the  petition,  and  coimsel  in  support  of  it,  and,  after  making  inquiry  and 
examining  vritnesses  upon  the  subject,  determined  tliat  they  could  not 
make  any  rate  more  beneficial  to  the  weavers,  the  Coui-t  refused  a 
mandamus  to  the  justices  to  hear  and  determine,  altliough  they  did  not 
examine  the  witnesses  tendered  by  the  petitioners,  or  any  witnesses  upon 
oath  or  in  open  Court.     {B.  v.  Cumberland,  JJ.,  1  AI.  £•  Sel.  190.) 

But,  where  justices  had  refused  to  hear  an  application  of  journey- 
men millers  praying  them  to  make  a  rate  of  wages,  on  the  ground 
that  they  had  no  jurisdiction  over  any  other  wages  than  those  of  ser- 
vants in  husbandry,  the  Com't  of  Queen's  Bench  granted  a  mandamus  to 
the  justices  to  hear  the  appheation.  {B.  v.  Justices  of  Kent,  14  East, 
395.) 

It  is  discretionary  in  justices  whom  they  will  Ucense  to  keep  a  pubUc- 
iouse,  and  a  mandamus  was  held  not  to  he  to  compel  the  justices  to  license 
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a  person ;  and  on  a  conviction  for  selling  ale  without  licence,  the  want  of  9.  Compelling 
such  licence  only  can  come  in  question,  and  not  the  reason  why  it  was      Justices  to 
denied.    (Chiles' s  case,  %  Str.  %Q1.)    Therefore,  even  where  affidavits  were  Act. 

offered  to  be  produced,  of  the  justices  having  declared  that  they  would   

grant  no  licences  to  any  of  the  inhabitants  who  signed  a  petition  to  Par- 
liament for  erecting  a  workhouse  there,  and  that  the  person  on  whose 
behalf  the  motion  was  made  had  been  a  victualler  in  the  town  for  above 
thirty -five  years,  a  mandamus  was  refused.  (Anon.,  1  Barnard,  402 ;  R. 
V.  Young,  1  Burr.  556.) 

And  a  mandamus  was  refused  to  command  justices  to  hear  an  applica- 
tion for  an  ale  licence  which  they  had  refused,  though  it  was  suggested 
that  their  refusal  proceeded  from  a  mistaken  view  of  their  jurisdiction. 
Et  per  Curiam — "  It  being  conceded  that  the  magistrates  have  heard  and 
determined  upon  tliis  application  for  a  hcence,  which  is  a  matter  pecu- 
harly  for  their  consideration,  we  cannot  gi-ant  a  mandamus  to  them  to 
re-hear  what  they  have  already  determined."  (B.  v.  Licensing  Justices 
of  Ward  of  Farringdon  Without,  %  D.  SB,.  Mag.  Oa.  365 ;  i  D.  d  B. 
735,  S.  C. ;  and  see  a  still  later  case,  B.  v.  Surrey  f  Justices),  Id.  435  ;  5 
D.  S  B.  308,  S.  0.) 

And,  when  an  ale  licence  had  been  refused  by  justices  under  a.  mistake 
of  the  law,  a  mandamus  to  them  to  re-hear  the  application  after  the  first 
twenty  days  of  September  was  refused.  (B.  v.  Justices  of  Surrey,  5  D. 
&  R.  308.) 

A  conviction  under  the  stat.  8  Hen.  6,  c.  9,  set  forth  a  complaint 
made  to  two  justices  of  an  entry  into  premises  of  the  complainant, 
an  milawful  ejectment  and  a  forcible  detamer  by  the  defendant,  that  the 
justices  on  personal  view  found  the  defendant  forcibly  detaining  aocord- 
'  ing  to  the  complaint,  and  that  he  was,  therefore,  convicted  by  them  of 
forcible  detainer  by  their  own  view.  The  defendant  gave  a  written  no- 
tice to  the  justices  after  the  conviction,  denying  the  force  and  comjjlainant's 
possession ;  and,  on  an  inquisition  afterwards  had,  the  jury  found  a  seisin 
in  fee  by  the  complainant,  and  an  unlawful  entry,  ejection,  and  forcible 
detainer.  The  justices  indorsed  upon  the  inquisition  a  memorandum  of 
having  re-seized  the  premises,  and  put  the  complainant  into  possession. 
The  conviction,  inquisition,  and  memorandum  having  been  returned  by 
the  justices  to  a  certiorari,  requiring  a  return 'of  the  conviction  and  in- 
quisition, and  all  things  touching  the  same,  the  Court  refused  to  grant  a 
mandamus  to  amend  the  return  by  returning  the  information,  and  by 
returning  on  the  face  of  the  conviction  the  evidence  given  touching  the 
entry,  and  the  facts  touching  the  conduct  of  the  defendant  on  the  view, 
it  not  being  suggested  in  affidavit  that  any  evidence  was  received  by  the 
magistrates  on  the  view.  The  Court  gave  no  opinion  as  to  the  validity 
of  the  conviction.    (R.  v.  Wilson,  1  Ad.  &  E.  627  ■,hN.SM.  164,  8.  G.) 

The  allowance  of  a  poor-rate  by  a  magistrate  is  purely  a  ministerial 
act ;  and,  if  it  be  good  on  the  face  of  it,  they  cannot  inquii'e  into  its  va- 
lidity. Wliere  a  poor-rate  ha.d  been  made  by  the  two  overseers  of  a  parish 
alone,  there  being  also  two  churchwardens  who  had  not  been  sworn  in, 
and  the  magistrates  had  refused  to  allow  it,  as  not  being  made  by  the 
majority  of  the  parish  ofScers,  a  mandamus  to  the  justices  to  allow  the 
rate  was  granted.  Such  rule  was  held  a  rule  absolute  m  the  first  in- 
stance.    (B.  V.  Oodolphin  and  another,  13  L.  J.,  N.  S.,  M.  G.  57.) 

So,  where  a  party  claiming  an  exemption  from  a  highway-rate  allowed 
the  time  hmited  for  appeal  to  expire,  the  justices  were  compelled  by  rale 
to  issue  a  distress-warrant  for  levying  the  amount  of  the  rate.  (Bletch- 
ingdon  v.  Peyton,  6  D.  S  L.  288;  18  L.  J.,  M.  G.  232,  nom.  Beg.  v.  Jus- 
tices of  Oxfordshire.     And  see  Ex  parte  May,  31  L.  J.,  M.  G.  161.) 

But  it  was  held  not  to  lie  to  compel  justices  to  order  prisoners,  committed 
to  gaol  for  trial,  any  other  food  than  bread  and  water,  where  such  pri- 
soners were  able  to  work,  and  had  the  means  of  employment  offered  them. 
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by  which  they  might  earn  their  support,  but  who  refused  to  work.  (E. 
V.  North  Biding  of  Yorkshire,  3  B.  S  B.  510  ;  2  B.  d  O.  286,  S.  O.) 

As  the  13  Geo.  1,  c.  23,  s.  5,  for  settling  "  disputes  between  clothiers 
or  makers  of  woollen  goods,  and  weavers,  or  persons  employed  in  such 
manufactures,"  did  not  relate  to  demands  for  work  done  for  the  clothiers, 
in  teasing,  scribbling,  carding,  and  stubbing  the  wool,  the  Court  refused 
a  mandamus  to  two  justices  to  hear  and  examine  such  demands.  {B.  v. 
Heywood,  IM.k  Set.  624.) 

And  the  Com-t  refused  to  grant  a  mandamus  to  the  sessions  to  hear  an 
original  complaint  toucliiing  the  conduct  of  the  trustees  in  the  erection  of 
a  gate,  after  a  lapse  of  twenty-six  years  from  the  time  when  it  was 
erected ;  leaving  the  party  to  proceed  by  indictment  for  the  nuisance,  or 
by  an  action  of  trespass  if  his  passage  was  obstructed.  (B.  v.  Cambridge- 
shire (Justices),  1  D.  d  B.  325.) 

It  seems  it  will  not  lie  to  inspect  the  books  of  the  quarter  sessions, 
upon  the  application  of  a  private  individual.  (B.  v.  Chester  (Sheriffs),  1 
Chit.  476.  But  see  Herberfv.  Ashburner,  1  Wils.  297.)  See  ante,  tit. 
"  Inspection." 

As  to' when  a  mandamus  will  He  to  compel  a  magistrate  to  produce 
depositions  taken  before  him,  see  tit.  "  Sessions  (Petty),"  Vol.  V. 

If  justices  have  refused  to  hear  an  appeal,  application  for  a  mandamus 
must  be  made  within  the  term  next  after  the  refusal,  in  the  absence  of 
special  circumstances  for  delay.  (B.  v.  Becorder  of  Bichmond,  27  L.  J., 
M.  O.  197.) 

On  motion  against  justices  under  the  11  &  12  Vict.  c.  44,  s.  5,  the 
general  rule  is  tiiat  the  unsuccessful  party  must  pay  the  costs.  [Beg.  v. 
Ingham,  17  Q.  B.  544;  21  L.  J.,  M.  O.  125,  S.  C.) 

Service  of  a  rule  nisi  for  a  mandamus  to  the  sessions,  to  hear  an  appeal  - 
against  the  determination  of  the  petty  sessions,  need  not  be  upon  the 
clerk  of  the  peace ;  it  is  sufficient  if  it  be  served  on  the  justices  whose 
decision  is  complained  against.    (B.  v.  Tucker,  5  B.  S  B.  434 ;  3  B.  S  C. 
544,  S.  C.) 

Leave  may  be  given  to  withdraw  a  return  to  a  mandamus  by  consent. 
(B.  V.  Barker,  3  Burr.  1379.) 

The  Court  will  not  direct  in  what  manner  justices  shall  make  their 
return  to  a  mandamus ;  but,  if  the  return  made  to  it  be  insufficient  to 
raise  the  question  intended  to  be  agitated,  the  Court  wUl,  at  the  instance 
of  the  party  interested,  make  a  rule  giving  the  justices  liberty  to  amend 
in  the  manner  required,  if  they  wish  so  to  do.  [B.  v.  Marriott,  1  B.  S 
E.  166.) 

A  return  to  a  mandamus  to  justices  to  hear  and  determine  a  complaint 
before  them,  "  that  it  was  determined,"  was  allowed.  (B.  v.  Bichardson, 
1  Wils.  21.) 

As  to  a  false  return  by  justices,  see  ante,  148. 


X.  act(Ott»  against 


And  herein — 


1.  When  an  Action  lies,  p.  155. 

2.  Notice  of,  p.  162. 

3.  Limitation  of,  p.  168. 

4.  Venue,  p.  169. 

5.  Plea  of  General  Issue,  p.  169. 

6.  Tender  of  Amends  and  Payment  of  Money  into  Court,  p.  170. 


§  X.  JTustwcs  of  flit  ^eate, 

7.  Damages,  p.  171. 

8.  Costs,  p.  171. 

9.  Defect  in  Plaintiff's  Proofs,  p.  173. 
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1.  When  an  Action  lies. 

It  may  be  laid  down,  as  a  general  rule,  that,  if  a  justice  of  the  peace  in  when  he  acts  ju- 
or  out  of  sessions  has  jurisdiction  over  the  subject-matter  laid  before  him,  diciaily. 
and  acts  judicially/,  he  is  not  liable  to  an  action  for  any  act  done  under 
it,  however  erroneous  the  conclusion  at  which  he  arrives  may  be.  (3 
Hawk.  c.  13,  s.  30;  6  How.  St.  Tr.  1096;  20  lb.  203;  Ackerley  v.  Par- 
kinson, Z  M.  S  8.  425 ;  Bassett  v.  Oodschall,  3  Wils.  121 ;  Griffiths  v. 
Harris,  2  M.  S  W.  335;  Wilkins  v.  Hemsworth,  3  iV.  £«  P.  55;  Garnett 
V.  Ferrand,  6  B.  S  Ores.  611.  And  see  Mills  v.  Oollett,  6  Bing,  85;  3  itf. 
S  P.  242,  8.  O. ;  Picas  v.  Lord  Brougham,  6  O.  d  P.  249 ;  I  M.  S  Bob. 
309,  8.  a.;  Reg.  v.  Bolton,  1  Q.  B.  66.) 

The  broad  rule  is  that,  unless  the  duty  of  the  magistrate  is  simply  and   Liability  of  jus- 
purely  ministerial,  he  cannot  be  made  liable  to  an  action  for  a  mistake   discreUorfs  re- 
iu  doing  or  omitting  to  do  anythiug  in  execution  of  that  duty,  unless  he    quired  to  be  ex- 
can  be  fixed  with  maKce.     Thus,  under  s.  23  of  the  11  &  12  Vict.  o.  42,    e™sed. 
authority  is  given  to  magistrates  to  admit  to  bail  at  their  discretion  per- 
sons accused  of  certain  specific  misdemeanours ;  and,  when  a  magistrate 
had  refused  to  take  security  of  bail  oifered  in  a  charge  for  one  of  those 
misdemeanours,  viz.  for  assaulting  a  peace  officer  in  the  execution  of 
Ins  duty,  the  declaration  in  an  action   against  him  for  such  refusal 
alleged  malice ;  but  the  jury  found  that  he  did  not  act  maliciously ;  and 
it  was  held  that  the  action  would  not  lie  against  the  magistrate  for  so 
refusing  without  proof  of  express  malice,  although  the  sureties  tendered 
were  found  by  the  jury  to  have  been  sufficient.     {Linford  v.  Fitzroy,  18 
L.  J.,  M.  O.  108.)     • 

And  by  sect.  4  of  the  11  &  12  Vict.  c.  44,  it  is  enacted,  "  That  in  all 
cases  where  a  discretionary  power  shall  be  given  to  a  justice  of  the  peace 
by  any  Act  or  Acts  of  Parliament,  no  action  shall  be  brought  against 
such  justice  for  or  by  reason  of  the  manner  in  which  he  shall  have  exer- 
cised his  discretion  in  the  execution  of  any  such  power." 

By  the  same  section  it  is  enacted  that,  where  any  poor-rate  shall  be   i°  f^^  "^At"' 
made,  allowed,  and  published,  and  a  warrant  of  distress  shall  issue   payment  of  poor- 
against  any  person  named  and  rated  therein,  no  action  shall  be  brought   rates, 
against  such  justice  or  justices  who  shall  have  granted  such  warrant,  by 
reason  of  any  irregularity  or  defect  in  the  said  rate,  or  by  reason  of 
such  person  not  being  liable  to  be  rated  therein. 

And  sect.  6  enacts,  that  in  all  cases  where  a  warrant  of  distress  or  For  warrants 
warrant  of  commitment  shall  be  granted  by  a  justice  of  the  peace  upon   "r  orders™n-™^ 
any  conviction  or  order  which  either  before  or  after  the  granting  of  such   armed  on  appeal 
warrant  shall  have  been  or  shall  be  confi.rmed  on  appeal,  no  action  shall 
be  brought  against  such  justice  who  so  granted  such  warrant  for  any- 
tliing  which  may  have  been  done  under  the  same,  by  reason  of  any  de- 
fect in  such  conviction  or  order. 


The  third  section  also  enacts  that,  where  a  conviction  or  order  shall 
be  made  by  one  or  more  justice  or  justices  of  the  peace,  and  a  warrant 
of  distress  or  of  commitment  shaU  be  granted  thereon  by  some  other 
justice  of  the  peace,  bond  fide  and  without  collusion,  no  action  shall  be 
brought  against  the  justice  who  so  granted  such  warrant,  by  reason  of 
any  defect  in  such  conviction  or  order,  or  for  any  want  of  jurisdiction 
in  the  justice  or  justices  who  made  the  same ;  but  the  action,  if  any, 
shall  be  brought  against  the  justice  or  justices  who  made  such  conviction 
or  order. 


For  warrants 
upon  convictions 
or  orders  made 
by  other  justices. 
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For  acts  without 
any,  or  beyond 
their,  jurisdic- 
tion. 


JTttBtiCfS  of  i^t  Tj^tutt,  §  X.' 

By  sect.  1,  it  is  enacted  that  every  action  hereafter  to  be  brought 
against  any  justice  of  the  peace  for  any  act  done  by  him  in  the  execution 
of  his  duty  as  such  justice  with  respect  to  any  matter  within  his  juris- 
diction as  such  justice,  shall  be  an  action  on  the  case  as  for  a  tort,  and 
in  the  declaration  it  shall  be  expressly  alleged  that  such  act  was  done 
maliciously,  and  without  reasonable  and  probable  cause;  and  if,,attlie 
trial  of  any  such  action,  upon  the  general  issue  being  pleaded,  the  plain- 
tiflf  shall  fail  to  prove  such  allegation,  he  shall  be  nonsuit,  or  a  verdict 
shall  be  given  for  the  defendant. 

By  sect.  2,  it  is  enacted  that  for  any  act  done  by  a  justice  of  the  peace 
in  a  matter  of  which  by  law  he  has  not  jurisdiction,  or  in  which  he  shall 
have  exceeded  his  jurisdiction,  any  person  injured  thereby  or  by  any 
act  done  under  any  conviction  or  order  made  or  warrant  issued  by  such 
justice  in  any  such  matter,  may  maintain  an  action  against  such  justice 
in  the  same  form  and  in  the  same  case  as  he  might  have  done  before  the 
passing  of  this  Act,  without  maldng  any  allegation  in  his  declaration 
that  the  act  complained  of  was  done  maliciously  and  without  reasonable 
and  probable  cause.  Provided  nevertheless  that  no  such  action  shall 
be  brought  for  anything  done  under  such  conviction  or  order  until  after 
such  conviction  shall  have  been  quashed  either  upon  appeal  or  upon 
apphcation  to  her  Majesty's  Court  of  Queen's  Bench.  Nor  shaU  any 
such  action  be  brought  for  anything  done  under  such  warrant  which 
shall  have  been  issued  by  such  justice  to  procm-e  the  appearance  of  such 
party,  and  which  shall  have  been  followed  by  a  conviction  or  order  in 
the  same  matter  until  after  such  conviction  or  order  shall  have  been  so 
quashed  as  aforesaid.  And,  if  such  last-mentioned  warrant  shall  not 
have  been  followed  by  any  such  conviction  or  order,  or  if  it  be  a  warrant 
upon  an  information  for  an  alleged  indictable  offence,  nevertheless,  if 
a  summons  were  issued  previously  to  such  warrant,  and  such  summons 
were  served  upon  such  person  either  personally  or  by  leaving  the  same 
for  him  with  some  person  at  his  last  and  most  usual  place  of  abode,  and 
he  did  not  appear  according  to  the  exigency  of  such  summons,  in  such 
case  no-  such  action  shall  be  maintained  against  such  justice  for  any- 
thing done  under  such  warrant. 

When  the  cause  of  action  against  a  justice  is  an  act  done  in  the 
execution  of  his  duty  as  such,  in  a  matter  within  his  jm-isdiction,  as  dis- 
tinguished from  an  act  done  by  liim  in  a  matter  in  which  he  shall  have 
exceeded  his  jurisdiction,  such  as  are  specified  in  the  last  two  sections, 
it  is  necessary  so  to  read  these  sections  together  as  to  put  a  limit  on  the 
second  section,  and  prevent  them  conflicting.  For,  where  an  information 
was  laid  before  a  justice  in  a  matter  within  his  jurisdiction,  and  on  the 
hearing  he  awarded  a  penalty  and  costs,  with  a  power  of  levying  them  by 
distress,  and  so  acted  within  his  jurisdiction,  but  exceeded  it  by  adjudging 
the  person  charged-  to-be  put  in  the  stocks  unless  the  penalty  and  costs 
were  sooner  paid,  this  alternative  in  respect  of  the  costs  was  unautho- 
rized though  warranted  as  to  the  penalty,  and  the  con-viction  quashed 
on  tills  ground.  The  justice  had  Issued  a  warrant  of  distress  under 
which  the  plaintiff's  goods  were  seized.  But  nothing  had  been  done  in 
respect  of  the  stocks.  It  was  held  that  trespass  for  the  distress  would 
not  lie  imder  the  second  section,  as  the  distress,  the  cause  of  action,  was 
not  an  act  done  by  the  justice  in  which  he  had  exceeded  his  jurisdiction, 
but  should  have  been  made  the  cause  of  action  under  s.  1.  Had  the 
act  complained  of  been  the  putting  the  plaintiff  in  the  stocks,  it  would 
have  been  for  an  act  done  in  which  he  had  exceeded  his  jurisdiction, 
and  for  which  trespass  under  s.  2  might  have  been  brought.  (Barton  v. 
Bricknell,  20  L.  J.,  M.  O.  1.) 

In  a  case  where  there  had  been  a  conviction  by  a  justice,  and  default 
made  by  the  person  convicted,  and  a  summons  for  such  default  served 
on  him  was  followed  by  a  warrant  of  commitment,  the  conviction  being 
quashed,  it  was  held  that  the  summons  and  warrant  referred  to  by  this 
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enactment,  sect.  2,  must  be  a  summons  and  warrant  before  conviction, 
and  do  not  apply  to  such  a  summons  and  warrant  after  conviction  as  in 
this  case  issued  for  levying  the  penalties ;  and  that  this  warrant,  to 
arrest  and  biing  a  party  before  a  justice  for  neglecting  to  pay,  was  not 
a  warrant  granted  by  the  justice  to  procure  the  appearance  of  the  party 
with  a  view  to  a  future  conviction  or  order,  or  one  in  respect  of  which 
tliis  section  gave  indemnity  to  the  justice  for  what  he  did  thereunder, 
and  that  an  action  of  trespass  would  lie  therefore  under  sect.  2  for  false 
imprisonment,  as  for  an  act  not  done  witliin  his  jurisdiction.  [Bessell  v. 
Wilson,  22  L.  J.,  M.  0.  95.) 

Where  an  an-est  by  a  railway  oificial  of  a  passenger  for  an  offence 
against  the  provisions  of  a  railway  Act  was  made  witliout  any  warrant 
or  other  autliority,  pursuant  to  power  given  by  the  same  Act  so  to  arrest, 
and  to  convey  the  person  arrested  with  all  convenient  despatch  before 
some  justice  of  the  peace  who  was  thereby  required  to  proceed  imme- 
diately to  conviction  or  acquittal  of  the  offender,  it  was  held  that  under 
s,  16  of  the  11  &  13  Vict.  c.  43,  tlie  justice  before  whom  such  offender  was 
brought  might  in  his  discretion,  if  he  thought  fit,  commit  the  offender 
to  the  house  of  correction  during  an  adjournment  of  the  hearing ;  that 
the  authority  of  this  section  under  which  the  justice  so  acted  was  suf- 
iioient  for  his  protection';  and  that,  as  the  imprisonment  under  the  com- 
mitment was  lawful,  a  verdict  for  defendant  must  be  entered  in  an  action 
against  such  justice  for  unlawful  imprisonment.  (Qelan  v.  Hall,  27  L. 
A.,  M.  O.  78.) 

If  a  justice  has  no  jurisdiction  over  a  matter,  he  would  be  liable  to  an 
action  for  any  act  done  in  pursuance  of  his  orders  or  directions  in  such 
matter,  though  he  acted  judicially.  {Terry  v.  Huntington,  Hardress,  483 ; 
Perlnn  v.  Proctor,  2  Wihon,  384;  Sadgrave  v.  Kirby,  6  Term  Repts.  483; 
West  v.  Small,  3  M.  d  W.  411.) 

For  any  act  in  excess  of  jmisdiction  the  magistrate  wiU  be  liable  to 
an  action.  {Grepps  v.  Burden,  2  Gowp.  640  ;  Davis  v.  Russell,  5  Ring. 
354 ;  Davis  v.  Capper,  10  B.  &  C.  23.) 

It  is  an  unexceptionable  rule  that  a  conviction,  so  long  as  it  remains   No  action  lies  for 
in  force,  is  conclusive  evidence  of  the  facts  therein  stated ;  and  now  by   "°'^  ?°?'  "'"L^"' 
statute,  until  it  has  been  reversed,  no  action  wiU  lie  for  any  alleged  want   versed, 
or  excess  of  jurisdiction.     So,  where  a  fanner's  sheep  were  seized  under 
distress  warrant  on  a  conviction  for  not  performing  statute  duty,  in  an 
action  for  trespass  by  the  farmer,  the  conviction  was  given  in  evidence, 
and,  being  then  unreversed  and  good  on  the  face  of  it,  the  plaintiff  was 
nonsuited,  which  the  Court  refused  to  set  aside  on  the  ground  that  the 
conviction  was  a  sufficient  answer  to  the  action.     [Fawcett  v.  Powles,  7 
B.  d  0.  394  ;  and  see  tit.  "  Conviction,"  Vol.  1.) 

As  by  law  aU  convictions  and  orders  must  first  be  quashed,  before 
action  brought  for  any  act  done  by  a  justice  for  want  of,  or  in  excess  of, 
jurisdiction  under  them,  the  cases  in  which  convictions  are  hable  to  be 
quashed  on  these  grounds  will  afford  instances  of  when  justices  are 
liable  to  actions  for  the  like  reasons. 

Sect.  7  enacts  that  in  all  cases  where  by  tliis  Act  it  is  enacted  that   Remedy  if  action, 
no  action  shall  be  brought  under  particular  circumstances,  if  any  such   J''?"?V'  °'''|?i" 
action  shall  be  brought,  it  shall  be  lawful  for  a  judge  of  the  Coiu-t  in     '  '  "*  ™"^ 
which  the  same  shall  be  brought,  upon  application  of  the  defendant  and 
upon  an  affidavit  of  facts,  to  set  aside  the  proceedings  in  such  action 
with  or  without  costs  as  to  him  shall  seem  meet. 

By  the  20  &  21  Vict.  c.  43,  s.  9,  after  decision  of  the  superior  Court  in 
relation  to  any  case  stated  for  their  opinion  under  that  Act,  the  justice 
or  justices  in  relation  to  whose  determination  tlie  case  has  been  stated, 
or  any  other  justice  or  justices  of  the  peace  exercising  the  same  jurisdic- 
tion, shall  have  the  same  authority  to  enforce  any  conviction  or  order 
which  may  have  been  affirmed,  amended,  or  made  by  such  superior 
Court  as  the  justice  or  justices  who  originally  decided  the  case  would 
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10.  Actions  have  had  to  enforce  his  or  their  detennination  if  the  same  had  not  been 
appealed  against ;  and  no  action  or  proceeding  whatsoever  shall  be  com- 
-  menced  or  had  against  the  justice  or  justices  for  enforcing  such  convic- 
tion or  order  by  reason  of  any  defect  in  the  same  respectively. 

Where  a  summons  for  non-payment  of  a  church-rate  was  heard,  and 
the  parties  summoned  gave  the  justices  notice  that  they  disputed  the 
validity  of  the  rate  so  as  to  oust  the  justices'  summary  jurisdiction,  but 
the  justices  held  such  dispute  not  to  be  hand  fide,  and  issued  a  warrant 
of  distress,  under  which  the  parties'  goods  were  seized,  and  an  action  of 
replevin  was  thereupon  brought  against  the  chui'chwardens  in  the  county 
Coui't  by  the  person  whose  goods  were  so  seized,  who  therein  recovered 
damages  and  costs,  and  he  also  brought  an  action  against  the  justices, 
who  pleaded  specially  this  action  in  the  coimty  Court,  it  was  held 
by  the  Queen's  Bench  that  the  judgment  in  the  county  Court  was  a  bar 
to  the  recovery  of  damages  for  the  seizure.  And  it  was  further  held  by 
the  majority  of  that  Court  that  the  justices  would  not  be  Kable  unless 
they  had  acted  without  reasonable  and  probable  cause  in  determining 
that  the  plaiatiff 's  assertion  was  a  mere  pretence,  and  that  they  did  not 
bond  fide  dispute  the  rate.     {Pease  v.  Ghaytor,  33  L.  J.,  M.  C.  121.) 

A  declaration  setting  out  the  circumstances  above,  and  alleging  that 
the  order  of  justices  for  payment  of  the  rate  had  been  brought  up  by 
certiorari  and  quashed  before  suit,  was  on  demurrer  held  sufficientiy  to 
show  that  the  defendants  had  acted  without  jurisdiction,  and  need  not 
contain  an  allegation  that  the  defendants  acted  maUciously,  and  without 
reasonable  and  probable  cause.    {Ih.,  L.  J.,  M.  O.  121.) 

In  Oelan  v.  Hall,  27  L.  J.,  M.  O.  78,  above  referred  to,  a  point  was 
raised  but  not  determined,  whether  an  action  can  be  maintained  against 
a  justice  of  the  peace  for  wilfully  and  maliciously  and  without  reason- 
able and  probable  cause  convicting  a  person  in  a  penalty  in  a  matter  in 
which  the  justice  has  jurisdiction,  and  which  penalty  is  paid,  but  the 
conviction  afterwards  quashed  on  appeal. 

After  conviction  of  plaintiff  by  justices  in  penalty  and  costs,  or  two 
months'  imprisonment,  he  gave  notice  of  appeal  before  any  conviction 
was  drawn  up.  Afterwards  a  conviction  and  warrant  were  drawn  up, 
with  blanks  left  for  the  amount  of  costs,  and  so  signed  by  the  justices. 
These  blanks  were  filled  in  by  the  justices'  clerk  at  a  later  time.  In  an 
action  by  plaintiff  for  false  imprisonment  it  was  held  that  the  signing  by 
justices  in  blank  was  merely  an  irregularity  and  not  an  excess  of  ju- 
risdiction, and  that  tiie  plaintiff  was  rightly  nonsuited  under  s.  1  of  the 
11  &  12  Vict.  c.  44.     (Bott  V.  Ackroyd,  28  L.  J.,  M.  O.  207.) 

An  appeal  against  a  bastardy  order  to  quarter  sessions  does  not,  until  it 
is  heard,  suspend  the  jurisdiction  Of  a  single  justice,  under  the  7  &  8  Vict. 
0.  101,  s.  3,  to  grant  a  warrant  to  enforce  payment  under  such  order 
against  appellant,  after  one  month  from  the  making  of  it.  And  after 
tlie  appeal,  the  order  being  confirmed  subject  to  a  case,  and  before  its 
decision,  such  warrant  being  granted  by  a  justice  for  enforcing  payment, 
it  was  held  that  s.  2  of  the  11  &  12  Vict.  c.  44,  protected  tiie  justice 
from  an  action  of  trespass  for  the  arrest  under  the  warrant.  [Kendall  v. 
Wilkinson,  24  L.  J.,  M.  G.  89.) 

Three  magistrates,  acting  under  the  5  &  6  WUl.  4,  c.  76,  s.  00,  committed 
the  crier  of  the  borough  of  E.  to  the  county  gaol,  until  he  should  deUver 
up  the  bell,  which  was  stated  in  the  conviction  and  commitment  to  be 
the  property  of  the  council  of  the  borough.  This  conviction  was  after- 
wards quashed  on  appeal :  but  it  was  held,  that  the  magistrates  had  juris- 
diction to  convict;  and,  there  being  nothing  on  the  face  of  the  conviction 
to  make  it  void,  that  trespass  would  not  lie  against  them.  (Baylis  v. 
Strickland,  1  Soott,  N.  B.  540.) 

Seven  borough  magistrates,  including  the  mayor,  assembled  to  ap- 
point overseers.  The  mayor  drew  from  his  pocket  two  blank  forms, 
with  three  seals  ready  attached,  filled  them  up  with  the  names  of  two 
persons  of  liis  own  pohtical  party,  handed  them  to  the  two  magistrates 
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sitting  next  to  himself,  and,  on  their  heiiig  signed,  immediately  de- 
spatched them  by  a  constable  to  be  served.  As  soon  as  the  constable 
had  left  the  room,  the  four  other  magistrates,  who  had  not  observed  the 
mayor's  proceedings,  requested  him  to  nominate  two  other  overseers, 
and,  upon  his  refusing  to  put  the  question,  appointed  them  without  his 
concurrence.  The  mayor  afterwards  caused  a  distress  to  be  levied  on 
plaintiff  for  refusing  to  pay  a  rate  made  by  the  overseers  appointed  by 
the  mayor.  Plaintiff  sued  the  mayor  in  trespass :  the  jury  were  directed 
that  they  might  find  for  plaintiff  if  they  thought  the  mayor's  appoint- 
ment of  overseers  to  be  fraudulent.  The  jmy  having  found  it  not  fraudu- 
lent:— Held,  that  the  action  was  not  maintainable,  the  appointment 
of  the  overseers  being  a  judicial  act,  performed  without  fraud,  at  a  meet- 
ing competent,  in  point  of  jurisdiction,  to  perform  it,  and  the  act  being 
verified  by  a  sufficient  number  of  signatures  to  satisfy  the  statute  regu- 
lating the  mode  of  appointment.  (Penney  v.  Slade,  7  Scott,  285 ;  5 
Bing.  N.  O.  319  ;  1  Am.  539,  S.  O.)   ■ 

By  the  11  &  12  Vict.  c.  42,  s.  21,  for  reasonable  cause  the  justices  may 
defer  the  examination  of  witnesses,  and  the  accused,  in  cases  of  indict- 
able offences,  may  be  remanded  from  time  to  time,  for  such  time  as  by 
such  justices  in  their  discretion  shall  be  deemed  reasonable,  not  exceed- 
ing eight  clear  days ;  and,  if  the  remand  be  for  a  time  not  exceeding 
three  clear  days,  it  shall  be  lawful  for  such  justices  verbally  to  order  the 
.constable,  etc.,  to  keep  such  party  accused  in  his  custody,  and  bring 
him  before  justices  at  the  time  appointed  for  continuing  such  examina- 
tion. 

And  by  sect.  25,  if,  when  all  the  evidence  on  the  part  of  the  prosecu- 
tion against  the  accused  party  shall  have  been  heard  by  the  justices  of 
tlie  peace  present,  it  shall  in  the  opinion  of  such  justices  be  sufficient  to 
put  the  accused  party  upon  his  trial  for  an  indictable  offence,  etc.,  then 
such  justices  shall  by  their  warrant  conmiit  him  to  the  conunon  gaol, 
untU  he  shall  be  thence  delivered  by  due  course  of  law.  But  an  action 
would  stiU  lie  against  a  magistrate  who  commits  a  party  for  trial  without 
a  warrant  in  writing  (Hutchinson  v.  Lowndes,  4,  B.  d  Ad.  118),  or  with- 
out an  accusation  in  cases  of  felony.  (Morgan  v.  Hughes,  2  T.  R.  225.) 
And  trespass  lies  against  a  magistrate  who  commits  a  party,  charged 
with  felony,  for  re-examination  beyond  the  proper  time,  though  without 
any  unproper  motive.  (Davis  v.  Capper,  10  B.  d  G.  28.)  Wliere  a  jus- 
tice, meeting  in  the  street  a  person  who  had  been  taken  into  custody  for 
drunkenness,  said,  "  Take  the  man  back,  I  will  see  him  to-morrow," 
Fatteson,  J.,  ruled  that  he  was  liable  to  an  action  for  false  imprison- 
ment, that  he  should  rather  have  declined  to  hear  the  charge,  or  have 
directed  the  party  to  be  taken  before  some  other  magistrate,  but  he  had 
no  right  to  remand  him  for  twenty-four  hours.  (Edwards  v.  Ferris,  7 
C.  S  P.  542.) 

But,  supposing  the  facts  alleged  before  the  magistrate,  if  true,  would 
give  the  justice  jurisdiction,  his  liability  to  be  sued,  or  his  exemption 
from  such  liability  on  the  ground  of  jurisdiction,  cannot  be  affected  by 
the  truth  or  falsehood  of  those  facts,  or  by  the  sufficiency  or  insufficiency 
of  the  evidence  adduced  for  the  purpose  of  establishing  them.  (Oave  v. 
Mountain,  1  M.  S  Or.  257  ;  1  Scott,  N.  R.  132,  S.  O.)  Therefore,  an 
information  brought  before  a  magistrate,  which  charges  an  offence  within 
his  cognizance,  is  sufficient  to  give  the  magistrate  jurisdiction,  and-  to 
protect  him  from  an  action  for  false  imprisonment,  although  the  informa- 
tion disclose  no  legal  evidence  against  the  alleged  offenders,  and  even 
though  it  purport  to  be  founded  on  inadmissible  hearsay  evidence.  (Ih. ; 
and  see  Pihe  v.  Garter,  10  Moore,  376 ;  3  Bing.  78,  -S.  C) 

And,  if  a  party  make  a  complaint  of  another  to  a  magistrate  in  a 
matter  over  which  he  has  a  general  jurisdiction,  who  thereupon  issues 
liis  warrant,  by  force  of  wliich  an  arrest  is  made,  neither  the  party  com- 
plaining nor  the  rnagistrate  is  liable  in  trespass,  and  the  only  remedy 
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10.  Actions  for  the  party  aggrieved  is  in  case  for  malicious  prosecution  against  the 
against.        party  who  laid  the  complaint.     But,  if  the  matter  were  one  in  which  the 

' magistrate  had  no  jurisdiction  at  all,  then  the  latter  is  a  trespasser. 

{ West  V.  Small,  'i  M.  d  W.  418.) 

In  Sir  Edward  Clere's  case  {Cro.  Eliz.  130),  it  was  said,  "  If  a  man 
be  accused  to  a  justice  of  the  peace,  of  an  offence  for  which  he  causeth 
him  to  be  arrested  by  liis  warrant,  although  the  accusation  be  false,  yet 
he  is  excusable." 

So  in  Lowther  v.  Tiie  Earl  of  Radnor  and  another  (8  East,  113), 
which  was  an  action  of  trespass  brought  against  the  defendants  for 
having,  as  justices,  issued  a  warrant  of  distress  against  the  goods  of  the 
plaintiff,  for  a  cause  which,  upon  the  face  of  the  order,  appeared  to  be 
witliiii  their  jurisdiction.  Upon  the  trial,  in  order  to  prove  the  justices 
to  have  been  trespassers,  other  facts  than  those  stated  before  them  when 
thej"^  made  their  order,  were  proved.  A  verdict  was  found  for  the  plain- 
tiff, subject  to  the  opinion  of  ths  Court  of  King's  Bench.  And  it  was 
held  by  Lord  Ellenborough,  C.J.,  that  the  magistrates  could  not  be  af- 
fected as  trespassers,  if  the  facts  stated  to  them  upon  oath  by  the  com- 
plainant were  such  whereof  they  had  jurisdiction  to  inquire,  and  nothing 
appeared  in  answer  to  contradict  the  first  statement.  And  Lawrence, 
J.,  said,  if  the  magistrates  made  an  order  against  the  evidence  laid  be- 
fore them,  the  party  injured  would  have  another  sort  of  remedy  against 
them.  But  here  it  appears  that  a  certain  complaint  was  made  to  them 
on  oath,  wliich,  as  it  appears  on  the  face  of  the  order,  is  valid  in  law ; 
and  of  this  the  plaintiff  had  due  notice.  If,  then,  he  would  complain  of 
what  was  done  upon  it,  he  ought  to  have  shown  that  the  facts  on 
which  he  now  relies  were  proved  before  the  magistrates.  But  he  cannot 
make  them  trespassers  by  showing  that  the  real  facts  of  the  case  will 
not  support  the  complaint,  unless  such  facts  were  proved  before  them  at 
the  time. 

Where  a  justice  In  Some  cases  a  justice  acts  as  a  judge  of  record,  as  in  case  of  riot, 
acts  as  a  judge  of  giving  possession  of  deserted  premises,  etc. ;  and  then  the  record  is  a  eon- 
"^^"""^  ■  elusive  answer  to  any  action  that  may  be  brought.     Thus,  where,  under 

the  statute  11  Geo.  2,  c.  19,  two  magistrates  had  delivered  possession  of 
premises  as  being  deserted,  when,  in  fact,  the  tenant's  wife  and  family 
continued  there,  and  the  judge  of  assize  awarded  restitution  with  costs, 
the  record  was  held  conclusive  evidence  for  the  justices  in  an  action 
against  them.  (Ashcroft  v.  Bourne,  3  B.  d.  Ad.  084.  And  see  Basten 
V.  Ciirew;  3  B.  d  Ores.  649.)  For  a  record  cannot  be  quashed;  and  the 
awarding  restitution  is  analogous  to  reversing  the  judgment  of  a  Court 
of  record  by  writ  of  error,  in  which  case  the  record  of  the  original  judg- 
ment remains  a  justification  of  all  wliioh  was  done  under  it. 

Where  convic-  Though  a  conviction  be  good  and  valid,  if  the  warrant  of  committal  or 

tion  good,  but  distress  on  it  be  defective,  the  justice  is  liable  for  anything  done  under 
distress  bad.  it  ( Wiekes  v.  Clutterhuck,  10  Moore,  63  ;  2  Bing.  483  ;  Davis  v.  Capper, 

10  B.  d  C.  28;  5  Man.  d  R.  53),  unless  there  be  a  provision  to  that 
effect  in  the  statute  on  wliich  it  is  framed.  So,  he  would  be  liable  to  an 
action  if  the  warrant  of  commitment  substantially  vary  from  the  convic- 
tion, so  that  the  offence  stated  in  the  former,  and  that  described  in  the 
latter,  are,  in  law,  wholly  different  in  their  nature  ;  for  in  such  case,  the 
commitment  has  no  conviction  to  support  it.  {Rogers  v.  Jones,  3  B.  d  O. 
409  ;  h  D.  d  R.  268,  S.  C.)  The  commitment  must,  as  well  as  the  con- 
viction, show  that  tlie  magistrate  has  acted  witliin  the  powers  given  him, 
in  order  that  the  gaoler  or  officer  may  justify  under  it.  As  a  mere  ir- 
regularity in  point  of  form  does  not,  however,  make  void  a  conviction,  so 
neither  does,  at  common  law,  a  variance  not  in  matter  of  substance 
vitiate  a  commitment.  {Massey  v.  Johnson,  12  East,  67.)  An  order 
made  under  the  11  Geo.  2,  c.  19,  s.  4,  for  payment  of  double  value  of  goods 
fraudulently  removed,  being  valid  on  the  face  of  it,  the  warrant  of  com- 
mitment was  holden  sufficient  to  justify  the  magistrate  in  trespass, 
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because  it  referred  to  the  order,  though  it  did  not  show  the  facts  neces- 
sary to  give  jurisdiction.  [Coster  v.  Wilson,  3  M.  S  W.  411.)  A  warrant 
of  commitment  on  a  conviction  must  recite  a  conviction  for  an  offence 
over  which  the  committing  magistrate  had  jurisdiction,  and  the  Court 
will  not  presume  a  conviction  to  be  good  which,  according  to  the  recital, 
shows  a  want  of  jurisdiction.     [R.  v.  King,  13  L.  J.,  M.  G.  43.) 

If  a  conviction  were  quashed,  the  justice  who  ordered  any  act  to  be   Where  convio- 
done  under  it  would  have  been  liable  at  common  law,  just  the  same  as  if  *'°"  quashed, 
the  conviction  had  never  been  made.    The  common  law  in  respect  of  the 
measure  of  Ms  liability,  however,  has  been  altered  by  the  11  &  12  Vict, 
c.  44,  s.  13,  noticed  post,  171,  when  treating  of  the  damages  recoverable 
in  such  a  case. 

If  a  magistrate  commit  a  person  to  prison  in  a  case  in  which  he  has   Damages  re- 
no  jurisdiction,  he  is  liable  for  all  the  circumstances  that  usually  attend   <=°™''ai'ie. 
the  execution  of  a  warrant  of  commitment,  such  as  the  partj^  being  hand- 
cuffed, having  his  hair  cut  short  at  the  prison,  and  his  being  put  in  a 
bath  there ;  but  not  for  any  violence  or  excess  of  the  officers.    (Mason  v. 
Barker,  1  Oar.  <&  Kir.  100.) 

In  the  same  case  it  was  held  that,  where  a  party  is  committed  for  non- 
payment of  a  penalty  in  a  case  where  the  magistrate  has  no  jurisdiction, 
and  after  a  part  payment  of  the  penalty  he  is  discharged,  the  jury  may 
give  that  amount  as  damages  against  the  magistrate. 

A  party  may  sue  a  magistrate  in  an  action  for  money  had  and  received, 
to  recover  back  a  fee  improperly  taken  by  the  magistrate  for  granting  an 
alehouse  licence,  though  such  fee  had  luiiformly  been  taken  for  iifty- 
seven  years  before.  {Morgan  v.  Palmer,  %  B.  S  G.  733;  4  B.  d:  R.  283, 
S.G.) 

The  acts  of  a  justice  who  has  not  duly  quahfied  liimself  are  not  ab-  Action  against 
solutely  void ;  and,  therefore,  persons  seizing  goods  under  a  warrant  of  ^JfjYig'g^'*  "°' 
distress  signed  by  a  justice  who  has  not  taken  the  oaths  at  the  general 
sessions,  nor  dehvered  in  the  certificate  required,  are  not  trespassers. 
(Proprietors  of  Margate  Pier  v.  Hannam  and  others,  8  B.  d-  Aid.  260 ; 
ante,  116.)  And,  from  the  same  case,  it  should  seem  that  no  action  of 
trespass  would  lie  against  a  magistrate  for  any  act  done  by  him  as  such, 
on  tlie  ground  of  his  not  having  duly  qualified  himself;  and  that  he 
would  be  only  liable  to  an  action  for  a  penalty,  or  to  an  information  or 
iiidictment. 

A  single  magistrate  is  not  liable  to  pay  for  the  expenses  incurred  in   Liability  of  a  jus- 
preparing  plans  for  a  county  gaol,  advertised  for  by  the  sessions  of  which   tice  at  sessions 
he  was  one.     (Tuck  v.  Ruggles,  5  Esp.  237,  Mansfield,  C.J.)  gLx  " 

By  an  Act  of  Parliament  for  rebuilding  a  bridge,  justices  of  peace  were  Liability  of,  on 
empowered  to  contract  for  its  erection,  and  the  contractor  was  to  give  a  covenant  for 
sufficient  security  for  the  due  performance  of  his  contract  to  the  clerk  of  trUge!^^  ° 
the'  peace,  and  the  justices  were  empowered  to  appoint  superintending 
justices  at  a  general  quarter  sessions.  The  expenses  of  re-bmlding  the 
bridge  were  to  be  charged  on  the  coimty  rates,  and  all  actions  or  pro- 
ceedings at  law,  to  be  prosecuted  or  defended  in  pursuance  of  tlie  Act, 
were  to  be  brought  in  the  name  of  the  clerk  of  the  peace,  who  shotfld 
be  deemed  the  plaintiff  or  defendant,  and  be  re-imbursed  all  such  ex- 
penses  as  he  should  have  paid  out  of  the  money  arising  by  vh-tue  of  the 
Act.  The  superintending  justices  at  the  general  sessions  covenanted  by 
deed  with  the  plaintiff,  who  undertook  to  re-bmld,  the  bridge,  that  the 
justices,  or  the  treasurer  of  the  county,  should  pay  him  a  certain  sum  by 
instahnents,  until  the  bridge  was  completed.  In  an  action  of  covenant 
brought  against  such  justices  by  the  plaintiff  for  non-payment  of  two  of 
the  instalments,  it  was  held,  that  they  were  not  individually  liable ;  and 
that  his  remedy  was  by  action  against  the  clerk  of  the  peace.  (Allen  v. 
Waldegrave,  3  Moore,  621.) 
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What  Justice 
withiu  the  Act. 


By  sect.  9  of  the  11  &  12  Vict.  c.  44,  no  action  against  any  justice  of  the 
peace,  for  anything  done  by  him  in  the  execution  of  his  office,  shall  be 
commenced  until  one  calendar  month  at  least  after  a  notice  in  writing  of 
such  intended  action  shall  have  been  delivered  to  him  or  left  for  him  at 
his  usual  place  of  abode  by  the  party  intending  to  commence  such  action, 
or  by  liis  attorney  or  agent;  in  which  said  notice  the  cause  of  action,  and 
the  Court  in  which  the  same  is  intended  to  be  brought,  shall  be  olea,rly 
and  explicitly  stated ;  and  upon  the  back  thereof  shall  be  indorsed  the 
name  and  place  of  abode  of  the  party  so  intending  to  sue,  and  also  the 
name  and  place  of  abode  or  of  business  of  the  said  attorney  or  agent,  if 
such  notice  have  been  served  by  such  attorney  or  agent. 

Under  tliis  section  it  has  been  held  that  a  notice  of  action  served 
before  the  quasloing  of  a  warrant  of  commitment,  in  respect  of  which  an 
action  after  it  was  quashed  was  brought  against  the  justices  who  granted 
it,  was  sufficient,  as  the  quashing  of  the  warrant  was  no  part  of  the 
cause  of  action,  and  before  the  warrant  was  quashed  aU  the  requisites  of 
the  notice  of  action  enumerated  in  this  section  might  be  and  were  com- 
phed  with.  Were  this  not  so,  the  party  might  be  deprived  of  his  remedy, 
as,  by  s.  8  of  this  statute,  the  action  must  be  commenced  within  six 
calendar  months  next  after  the  act  complained  of  shall  have  been  com- 
mitted. The  commitment  is  the  act  complained  of,  not  the  quasliing  of 
the  conviction  on  the  application  of  the  party  imprisoned.  (Haylock  v. 
Sparke,  22  L.  J.,  M.  G.  67.) 

By  the  5  &  6  Vict.  c.  97,  s.  4,  reciting  "  that  it  is  expedient  that  the 
law  should  be  uniform  with  respect  to  notice  of  action  in  all  oases  where 
such  notice  of  action  is  required;"  it  is  enacted,  "that  from  and  after 
the  passing  of  this  Act  [10th  of  August,  1842] ,  in  all  cases  w^here  notice 
of  action  is  required,  such  notice  shall  be  given  one  calendar  month  at 
least  before  any  action  shall  be  commenced ;  and  such  notice  of  action 
shall  be  sufficient,  any  Act  or  Acts  to  the  contrary  thereof  notwithstand- 
ing." 

Effect  of,  not  talien  away  hy  another  Statute^] — Another  statute,  regu- 
lating a  notice  of  action,  etc.,  against  a  justice,  etc.,  will  not,  witliout 
express  words,  restrain  the  operation  of  the  above  enactments.  The 
3  Geo.  3,  c.  28  (the  Bum-boat  Act),  wliich  gave  additional  protection  to 
justices,  in  cases  of  actions  brought  against  them  for  anything  done  in 
pursuance  of  that  Act,  but  which  did  not  require  notice  of  action,  was 
held  not  to  deprive  them  of  their  right  to  the  notice  of  action  required  by 
the  24  Geo.  2.  Therefore,  where,  in  an  action  against  a  magistrate  act- 
ing imder  the  2  Geo.  3,  c.  28,  the  plaintiff  proved  service  of  a  notice  not 
perfectly  conformable  with  the  requisites  of  the  24  Geo.  2,  and  was 
thereupon  nonsuited,  it  was  held  that  the  nonsuit  was  right.  [Roqers 
V.  Broderip,  Esq.,  i  D.  S  B.,  M.  G.  123.) 

Justices  and  others  acting  under  the  Highway  Act,  5  &  6  WiU.  4,  c.  50, 
s.  109,  are  entitled  to — 1.  Twenty-one  days'  notice  of  action.  2.  Limi- 
tation of  action  to  three  months.  8.  Costs  as  between  attorney  and 
cUent.  But  the  clause  in  the  latter  Act  giving  twenty-one  days'  notice 
of  action  was  held  not  to  repeal  the  clause  in  the  above  statute  of  24  Geo. 
,  2,  entitling  justices  to  one  calendar  month's  notice.  {Bix  v  Borton  4 
Per.  d  D.  182  ;  12  Ad.  d  Ell.  470,  8.  O.  And  see  now  the  5  &  6  Vict.  c. 
97,  s.  4,  supra.) 

Police  magistrates  (they  being  also  justices)  are  entitled  to  tlie  notices 
and  protections  of  the  2  &  3  Vict.  o.  72,  under  wliich  they  are  appointed, 
ill  the  same  manner  as  other  justices.  (Baseldine  v.  &rove,  1-2  L  J  N 
S.,  M.  G.  10.) 

What  Justice  within  the  Act.]  — In  the  first  place,  as  regards  the  jus- 
tice entitled  to  a  notice  of  action,  according  to  tliis  Act,  it  should  be 
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observed  that  the  party  must  be  actually  a  justice,  and  not  merely  a     10.  Actions 
deputy  justice ;  and,  in  the  latter  case,  he  is  not  entitled  to  notice.   {Jones       against. 

V.  Williams,  3  B.  d  O.  762;  6  D.  cB  B.  654,  8.  G.)     In  that  case  it  was  — 

made  a  question,  but  not  decided,  whether,  since  the  27  Hen.  8,  c.  24,  s. 
2,  the  Crown  can  delegate  to  a  subject  the  power  of  appoiating  a  justice 
of  the  peace. 

Where  a  party  is  not  an  officer  or  person  within  the  meaning  of  the 
21  Jac.  1,  c.  12,  or  a  similar  Act,  though  he  may  have  supposed  he  was 
so,  he  is  not  within  the  protection  of  the  Act ;  and,  therefore,  it  was  held 
that  notice  of  action  for  an  excessive  levy  was  not  necessary  to  be  given 
to  a  sheriff,  under  the  43  Geo.  3,  o.  99,  s.  70,  where  he  had  levied  arrears 
of  taxes  under  the  48  Geo.  3,  c.  141,  no.  5,  part  2,  when  he  had  no  right 
as  sheriff  so  to  act.  (Copland  v.  Powell,  8  Moore,  400 ;  1  Bing.  369, 
8.  G.) 

What  Acts  entitle  a  Justice  to  the  Notice!] — The  words  "shall  do  any-   What  acts  en- 
tlmig  touching  or  concerning  his  office,"  "done  hy  him  in  the  execution  of  title  a  justice  to 
his  office,"  "done  in  pursuance  of  this  Act,"  in  this  and  other  Acts  rela-   "''"'*''  *<^'""'- 
ting  to  justices  and  other  persons,  are  to  be  construed  liberally.     It  has 
been  frequently  observed  by  the  Courts  that  the  notice  wliich  is  directed 
to  be  given  to  justices  and  other  officers,  before  actions  are  brought 
against  them,  woiild  be  of  no  use  to  them  ia  cases  where  they  have  acted 
within  the  strict  line  of  their  duty,  when  they  need  no  protection,  but 
was  only  required  for  the  purpose  of  protecting  them  in  those  cases 
where  they  intended  to  act  within  it,  but  by  mistake  exceeded  it.     (See 
Kenyan,  C.J.,  Oreemvay  v.  Hurd,  4  T.  B.  555;  2  Ghit.  Stat.  947.) 

The  object  of  the  legislatm-e  was  to  protect  justices  accidentally  com- 
mitting an  error  in  the  discharge  of  their  official  duties,  and  to  enable 
them  to  tender  amends  for  the  wrong  done ;  the  statute,  therefore,  sup- 
poses a  wrong  to  have  been  done,  in  consequence  of  some  excess  or  want 
of  authority ;  for,  where  the  justice  has  not  exceeded  his  authority,  the 
enactment  is  useless.  Hence,  if  a  magistrate  act  with  some  colour  of 
reason  and  bond  fide  believes  that  he  is  acting  in  pursuance  of  Ms  lawful 
authority,  he  is  within  the  protection  of  the  statute,  although  he  acts 
erroneously  or  illegally,  or  exceeds  his  jurisdiction.  The  statute  applies, 
unless  the  act  be  wholly  aliene  to  the  jurisdiction,  and  done  diverso 
intuitu.  (See  Haseldine  v.  Orove,  12  L.  J.,  N.  8.,  M.  G.  10  ;  Wedge 
V.  Berkeley,  6  Ad.  <&  Ell.  663 ;  Weller  v.  Toke,  9  East,  364 ;  2  Camp. 
199,  n.,  8.  G.  nom.  Weller  v.  ToUe;  Morgan  v.  Palmer,  2  B.  d  C.  734; 
4.D.  SB.  283,  8.  C. ;  Cook  v.  Leonard,  6  B.  cB  C.  351;  9  D.  S  B.  339,  8. 
C;  Beeohey  v.  8ides,  9  B.  d  C.  809.) 

But  a  justice  is  not  entitled  to  the  protection  of  notice  merely  because 
he  believed,  bond  fide,  that  he  was  acting  in  pursuance  of  the  statute ; 
there  must  be  reasonable  ground  for  the  belief;  if,  indeed,  he  acted  under 
a  reasonable,  though  mistaken,  persuasion,  from  appearances,  that  the 
facts  were  such  as  made  his  proceeding  justifiable  by  the  statute,  he  is 
entitled  to  protection,  though  the  real  facts  were  such  that  the  statute 
clearly  affords  no  justification.  {Cann  v.  Glipperton,  10  Ad.  S  Ell.  582  ; 
and  see  Budd  v.  8aott,  2  Scott,  N.  B.,  631 ;  Lidster  v.  Borrow,  9  Ad.  S 
Ell.  654 ;  Norris  v.  Smith,  10  Ad.  S  Ell.  188.) 

Whether  he  acts  with  such  colour  of  reason  and  bond  fide  are  questions 
for  a  jury.     {Haseldine  v.  Grove,  and  Wedge  v.  Berkeley,  supra.) 

A  magistrate,  sued  for  detaining  goods  on  a  suspicion  of  felony,  is  en- 
titled to  notice  of  action  if  he  proceeded  under  a  bona  fide  belief  that  he 
was  executing  his  duty,  although  it  be  proved  that  he  had  no  reasonable 
ground  of  suspicion,  and,  therefore,  had  no  defence  on  the  merits.  And, 
if  the  plaintiff  seeks  to  maintain  Ms  action  without  having  given  notice, 
it  lies  on  him  to  cause  the  question  of  bona  fides  to  be  put  to  the  jury. 
( Wedge  v.  Berkeley,  Id.) 

Where  a  magistrate  acted  upon  a  subject-matter  of  complaint  over 
which  he  had  autliority,  but  wMch  arose  out  of  Ms  juiisdiction,  he  was 
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10.  Actions     held  entitled  to  notice.     (Prestige  v.  Woodman,  2  B.  S  B.  4:3;  1  B.  d  0. 
against.        13,  8.  O.) 

Where  one  magistrate  committed  the  mother  of  a  hastard  to  custody 

for  not  aflaUating  the  child,  though  the  jurisdiction  was  given  only  to 
two,  yet  it  was  held  he  was  entitled  to  notice  of  action.  ( Weller  v.  Tohe, 
9  East,  364.) 

Where  the  suVject-matter  is  within  the  jurisdiction  of  the  magistrate, 
it  will  be  presumed  that  he  acted  as  such ;  and,  therefore,  the  lord  of  the 
manor,  who  was  also  a  justice  of  the  peace,  was  held  entitled  to  a  month's 
notice  of  action,  for  taking  away  a  gun  in  the  house  of  an  unqualified 
person,  it  being  presumed  that  he  acted  as  a  justice,  and  not  merely  as 
lord  of  the  manor.     (Briggs  v.  Sir  F.  Evelyn,  2  H.  Bla.  114.) 

A  party  maldng  a  distress  for  two  causes,  as  to  one  of  which  he  is 
justified  and  entitled  to  the  notice  of  action,  is,  nevertheless,  liable  in 
trespass  as  to  the  other.     (Lament  v.  Southall,  5  M.  d  W.  41B.) 

When  no  notice  On  the  other  hand,  where  there  is  no  colour  whatever  for  supposing 
necessary.  y^g^j.  ^j^g  ^^^  done  is  authorized,  then  notice  of  action  is  not  necessary ; 

for,  where  an  Act  says  that,  in  the  case  of  an  action  brought  against  any 
person  for  anjrthing  done  in  pursuance  or  in  execution  of  the  Act,  the  de- 
fendant shall  be  entitled  to  certain  privileges,  the  meaning  is,  that  the 
act  done  must  be  of  that  natirre  and  description,  that  the  party  doing  it 
may  reasonably  have  supposed  that  the  Act  gave  him  authority  to  do  it. 
(Per  Bayley,  J.,  m  Oook  v.  Leonard,  Q  B.  d  O.  355-6;  9  B.  S  B.  342. 
And  see  Cann  v.  Clipperton;  Lidster  v.  Borrow;  Budd  v.  Scott,  ante, 
163.) 

The  5  &  6  Will.  4,  c.  59,  for  the  prevention  of  cruelty  to  animals, 
authorized  (s.  9)  any  constable  or  the  owner  of  the  animal  upon  view  or 
information  to  apprehend  the  offender.  But,  where  a  person  who  had  ill- 
treated  a  horse  was  apprehended  by  one  who  was  neither  the  owner  of  the 
horse  nor  a  peace  officer,  the  person  so  apprehending  was  held  not  to  be 
entitled  to  the  notice  of  action  wliich  the  statute  required  to  be  given 
to  persons  sued  for  anything  done  in  pursuance  of  it.  (Hopkins  v.  Oroice, 
4  Ad.  d  El.  774.     See  tit.  "Animals,"  Vol.  I.) 

A  magistrate  is  not  entitled  to  notice  of  action  for  a  trespass  committed 
by  him,  where,  from  the  circumstances,  the  jm-y  think  he  was  not  actmg 
hondjide  under  an  impression  that  what  he  did  was  within  the  scope  of 
his  duty  as  a  magistrate.  (James  v.  Saunders,  4  M.  d  Scott,  316 ;  10 
Eing.  429.)  And,  therefore,  in  a  case  wliere  a  distui-bance  took  place  in 
C.  upon  the  hberationof  a  prisoner,  and  defendant,  a  magistrate,  seized 
plaintiff  because  he  was  going  towards  the  prison,  and  the  plaintiff  was 
not  concerned  in  the  disturbance,  wliich  was  going  on  out  of  sight  of  the 
place  where  he  was  seized  by  defendant,  it  was  held,  tliat  the  defendant 
was  not  entitled  to  notice  of  an  action  of  trespass  brought  against  liim 
by  plaintiff  for  the  assault.     (lb.) 

Where  a  magistrate  illegally  exacted  a  fee  for  granting  an  alehouse 
Hcence,  it  was  held,  that  he  was  liable  to  an  action  to  recover  it  back 
\rithout  notice  of  the  action,  because  the  fee  could  not  have  been  taken 
by  loim  as  a  justice,  colore  officii.  (Morgan  v.  Pahiicr,  2  B.  d  C.  720;  4 
B.  d  B.  283,  S.  O. ;  and  see  Irving  v.  U'lhoii,  4  T.  B.  485;  Oreenway  v. 
Hurd,  Id.  553;  and  tit.  "Gonstrthle,"  Vol.  I.) 

Where  an  action  was  brought  to  recover  a  penalty  for  acting  as  a 
magistrate  without  a  qtiaUfication  (under  the  statute  18  Geo.  2,  c.  20), 
it  was  held,  that  the  defendant  was  not  entitled  to  notice,  the  question 
being  whether  he  ivas  a  magistrate  at  all.  (Per  Wood,  B  Wriqht  v. 
Ilorlon,  Holt's  N.  P.  G.  458 ;  1  Stark.  400,  S.  O.) 

statute  applies  The  statute  applies  only  to  acts  done,  and  not  to  a  mere  nonfeasance, 

a."d  toVotionsZ  ^s  the  non-payment  of  money  due  on  a  contract,  etc.     (See  Blanchard 

assumpsit  sls  vfell  V.  Bramble,  3  M.  d  Sel.  131;  Atkins  v.  Banwell,  3  East  92.) 

as  for  Uyrts.  ' 

It  was  formerly  supposed,  that  the  necessity  for  givuig  notice  of  ac- 


§  X.  jrttstfws  of  fffe  pca«.  165 

tion,  etc.,  only  applied  in  actions  for  torts,  and  did  not  apply  where  the     10.  Actions 
magistrate  or  officer  was  sued  in  assumpsit,  for  money  had  and  received,        af/aliist. 

to  recover  back  money  illegally  obtained.     (See  Parsons  v.  Blanch/,    '- 

Wightw.  24-5 ;  and  Wallace  v.  Smith,  5  Hast,  122.)  But  it  is  now 
clearly  established,  that  the  form'  of  action  is  immaterial,  and  that  a 
notice  of  action  must  be  given  to  a  turnpike  collector,  or  other  officer, 
before  an  action  of  assumpsit  to  recover  back  money  bond  fide,  but  ille- 
gally, received,  can  be  sustained.  ( Waterhouse  v.  Keen,  4  B.  d  O.  211 ; 
6  D.  S  R.  257,  S.  G.  See  the  case  of  Morgan  v.  Palmsr,  ante,  164 ;  2 
Chit.  Stat.  947.) 

But,  where  a  local  Act  directed  that  the  guardians,  etc.,  of  a  parish 
should  be  sued  m  the  name  of  their  vestry  clerk,  and  required  notice  to 
be  given  of  any  action  for  anything  done  in  piu:suance  of  the  Act,  it 
was  held,  that  notice  was  not  necessary  in  an  action  for  work  and  labour 
and  that  the  enactment  only  applied  to  actions  of  tort.  {Fletcher  v. 
Greenwood  or  Oreenwell,  4  Dotol.  166  ;  1  Oale,  34,  S.  G.) 

A  distress  and  replevin,  being  an  action  in  rem,  is  not  witliin  the 
statute.  {Fletcher  v.  WilUns,  6  East,  283;  Milward  v.  Gaffin,  2  Bl. 
Rep.  1330;  Waterhouse  v.  Keen,  Q  D.  S  R.  257  ;  4:  B.  &  G.  211,  S.  G. ; 
but  see  Pearson  v.  Roberts,  Willes,  668 ;  Harper  v.  Garr,  7  T.  R.  270.) 

Form  of  Notioe.l — It  should  be  in  the  form  of  a  notice,  and  not  hie  a   Form  of  notice, 
mere  letter.     Therefore,  a  letter  from  the  plaintiif 's  attorney,  declaring   Mere  letter  not 
that  he  was  instructed  to  take  legal  proceedings,  was  held  bad.     (See   ^""^  ' 
Lewis  V.  Smith,  Holt's  N.  P.  G.  27.     And  see  Norris  v.  Smith,  2  P.  d 
JD.  358  ;■  10  Ad.  d  Ell.  180,  S.  G.  post,  167.) 

It  has  been  held,  before  the  Unifoi-mity  of  Process  Act,  2  WiU.  4,  Describing  pro- 
c.  89,  that  the  notice  should  specify  the  nature  of  the  process  intended 
to  be  sued  out.  {Lovelace  v.  Gurrxj,  7  T.  R.  631.)  It  is  apprehended, 
however,  that  since  that  statute  and  the  Common  Law  Procedure  Act, 
1852,  this  is  no  longer  necessary.  "Where  a  writ  was  sued  and  served  as 
described  in  the  notice  of  action,  but  afterwards  discontmued,  and,  within 
the  time  hinited  by  the  statute,  another  writ,  ejusdem  generis,  was  sued 
out  and  served,  in  which  another  person  was  joined  as  defendant,  it  was 
held,  that  the  notice  given  was  sufficient ;  for  that  the  plaintLfF  was  not 
confined  by  such  notice  to  one  individual  wiit,  but  only  to  such  writ  or 
writs  specified  in  the  notice  as  appUed  to  a  similar  cause  of  action. 
{Jones  V.  Simpson.  1  G.  d  J.  174 ;  1  I'yrwh.  32,  S.  G.) 

It  is  not,  it  seems,  necessary  to  name  all  the  parties  meant  to  be  in-  Parties  to  action, 
eluded  in  the  action,  or  to  express  whether  the  action  is  mtended  to  be 
joint  or  several.  {Bax  v.  Jones,  5  Price,  168 ;  S.  P.  on  Home  Girouit  at 
Maidstone,  A.  JD.  1824 ;  2  Ghit.  Stat.  949 ;  Jones  v.  Simpson,  1  Grom. 
d  J.  174 ;  Agar  v.  Morgan,  2  Price,  126.)  In  a  case  where  the  same 
person  acted  as  a  clerk  to  two  bodies  of  public  officers,  and  a  notice  of 
^.ction,  required  by  the  statute,  was  given  him,  addressed  to  him  as  clerk 
to  the  one  body,  the  cause  of  action  arising  under  the  supposed  authority 
of  the  other  body,  it  was  held,  that  the  notice  was  insufficient.  {Hidcr  v. 
Dorrell,  1  Taunt.  383.) 

The  form  of  action  to  be  brought  need  not  be  specified  in  the  notice.   Form  of  action. 
It  is  sufficient  if  it  state  the  cause  of  action.    {Sahin  v.  Dehurgh,  2  Gamp. 
196  ;  vide  Breese  v.  Jerdein  and  others,  12  Law  J.,  N.  S.,  Q.  B.  234,  in 
which  case  the  question  was  raised  but  not  decided.) 

If,  however,  it  be  stated,  it  has  been  held  that  the  plaintiif  must  de- 
clare accordingly.  And,  therefore,  where  notice  given  was  of  an  action 
on  the  case  for  false  imprisonment  and  assault,  and  the  action  brought 
was  for  trespass  and  false  imprisonment,  it  was  held  that  it  was  not 
sufficient.  {Strickland  v.  Ward,  7  T.  R.  631,  n.  And  see  Rohson  v. 
Spearman,  Z  B.  d  Aid.  493.)  It  should  be  noticed,  however,  that,  in 
the  case  of  Strickland  v.   Ward,  the  notice  did  not  state  the  process 
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at  all,  and,  therefore,  was  defective  on  that  ground,  the  case  having 
been  decided  before  tlie  Uniformity  of  Process  Act,  2  Will.  4,  c.  39 ; 
and  quaere,  whether  the  description  of  the  form  of  action  might  not  be 
rejected  as  surplusage,  the  notice  containing  a  true  description  of  the 
cause  of  action  ?  See  the  observations  of  Lord  Loughborough,  C.J.,  and 
Gould,  J.,  in  Wood  v.  Folliott  (cited  Z  B.  S  P.  552,  ia  the  note),  who 
seem  to  have  been  of  that  opinion.  In  SaUn  v.  Dehurgh  (2  Camp.  198), 
Lord  Ellenborough,  in  allusion  to  the  case  of  Lovelace  v.  Garry,  said, 
"  I  do  not  disapprove  of  anything  laid  down  in  that  case ;  but  I  am  not 
disposed  to  carry  it  further,  lest  actions  of  this  kind  should  be  entirely 
defeated." 

The  notice  must,  according  to  the  words  of  the  Act,  clearly  and  expli- 
citly state  the  cause  of  action.  Even  though  an  Act  merely  require  a 
notice  of  the  intended  action,  without  saying  cause  of  action,  yet  the  no- 
tice must  state  it.    (Towsey  v.  White,  5  B.  S  0. 133  -,7  D.SR.  810,  8.  G.) 

It  should  shew  the  time  and  place  where  the  act  complained  of  was 
done.  {Breese  v.  Jerdein,  12  L.  J.,  N.  S.,  Q.  B.  234;  and  see  Martins 
v.  Upeher,  11  Id.  291.) 

A  notice  in  the  form  of  a  declaration  and  unueoessarily  ample  would 
do,  if  it  express  the  cause  of  action  with  sufficient  clearness.  (Oimbert  v. 
Ooyney,  1  M'Olel.  <B  Y.  469  ;  Brown  v.  Tanner,  Id.;  Breese  v.  Jerdein 
and  others,  12  L.  J.,  N.  8.,  Q.  B.  234.) 

It  is  sufficient,  though  it  state  the  a,ct  complained  of  to  have  been  done 
by  more  parties  than  it  really  was.     {Breese  v.  Jerdein,  supra.) 

And  it  seems  that  the  notice  need  not  specify  or  aUude  to  the  ground 
upon  which  the  magistrate  acted,  but  may  merely  describe  the  trespass 
or  act  complained  of     {R.  v.  Devon  {Justices),  1  M.  S  8el.  412.) 

It  is  sufficient  to  inform  the  defendant  substantially  of  the  ground  of 
complaint.  {Jones  v.  Bird  and  others,  5  S.  li  Aid.  837  ;  1  I).d  R.  497, 
8.  O.)  And  in  that  case  it  was  held,  that  such  notice  is  not  to  be  con- 
strued with  the  same  strictness  as  is  generally  reqiiired  in  pleading, 
provided  there  be  sufficient  cause  of  action  shewn  upon  the  face  of  it, 
suiSciently  expressed  to  apprise  the  party  thereof.  Bt  per  Abbott,  C.J., 
"  I  think  the  notice  is  sufficient,  and  that  it  ought  not  to  be  construed 
with  great  strictness ;  its  object  being  merely  to  inform  the  defendant 
substantially  of  the  ground  of  complaint,  but  not  of  the  mode  or  maimer 
in  which  the  injury  has  been  sustained;"  and  per  Bayley,  J.,  "It  is 
quite  sufficient  if  it  calls  the  attention  of  the  defendants  to  the  general 
nattire  of  the  injury,  so  that  they  may  go  to  the  premises,  and  see  what 
the  ground  of  complaint  is.  If  it  were  otherwise,  it  would  be  necessary, 
in  many  cases,  to  have  a  notice  with  several  counts  in  it." 

A  notice  of  action  against  a  toll  collector,  for  demanding  and  taking  of 
plaintiff  toll  for  and  in  respect  of  certain  things  exempted  from  toll  by  a 
certain  Act,  was  held  too  uncertain,  and  bad.  {Freeman  v.  Line,  2  Ghit. 
R.,  673  ;  8.  P.  Lofft,  58.) 

Where  the  notice  was  of  an  action  of  trespass,  for  seizing  goods  value 
i£2  in  i>laintiff's  dwelling-house,  it  was  held,  tliat  the  plaintiff  could  not 
recover  for  a  larger  sum,  or  anything  for  the  trespass  in  the  dwelling- 
house.     {Stringer  v.  Martyr,  6  Esp.  134.) 

The  notice  must  not  misstate  any  material  fact.  Where,  in  an  action 
against  two  justices  of  the  peace  for  illegally  convicting  the  plaintiff, 
and  issuing  a  warrant  of  distress  against  lus  goods,  and  under  the  same 
entering  his  house  and  taking  his  goods,  the  notice  of  action  stated  the 
warrant  to  have  been  directed  to  A.  B.,  and,  when  produced  at  the  trial, 
it  was  found  to  have  been  directed  to  C.  D.,  corutable  of  H.,  it  was 
held,  that  the  variance  was  fatal,  although  A.  B.  executed  the  warrant, 
and  though  it  might  have  been  unnecessary  to  state  to  whom  the  war- 
rant was  directed.  {Aked  v.  Stocks  and  others,  1  M.  d  P.  346 ;  4  Bing. 
509,  8.  O.     But  qucere,  whether  this  case  would  now  be  followed.) 
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The  notice  must  positively  sliew  that  an  action  will  be  brought,  and     10.  Actions 
not  be  merely  a  conditional  notice.  against. 

Where  trustees  of  a  lighting  and  paving  Act  were  entitled  to  a  certain   — ^ 

number  of  days'  notice  of  action  for  anything  done  in  pursuance  of  the  h'"!' mere) v  con- 
Act,  a  notice  that,  unless  the  name  of  the  party  on  whose  information  ditionai  notice, 
they  had  taken  certain  steps  were  given  up,  proceedings  would  be  taken 
against  them,  was  held  bad,  because  it  was  conditional ;  and  also,  per 
Patteson,  J.,  because  it  should  have  specified  that  the  action  would  be 
commenced  at  the  expiration  of  the  number  of  days  mentioned  in  the 
Act.     {Norris  v.  Smith,  2  Per.  S  Dav.  353  ;  10  Ad.  d  El.  180,  8.  G.) 

Indorsement  on  Notice,  of  Name,  etc.,  of  the  Attorney,  etc.] — It  is  suf- 
ficient to  indorse  the  initial  of  the  Christian  name  of  the  attorney,  with 
his  surname  and  abode  in  words  at  length.  [Mayheiv  v.  Loohe,  7  T<iiml. 
63  ;  2  Marsh.  377,  8.  G.)  And,  where  one  of  the  initials  of  the  attorney 
on  the  record  had  been  omitted  in  the  indorsement  of  the  notice,  his 
name  being  Thomas  Adam  Williams,  and  the  indorsement  being  "  T.  & 
W.  A.  Williams,"  this  was  held  sufficient ;  for  the  Act  is  not  to  be  con- 
strued with  extreme  rigour ;  and  it  does  not  require  all  the  names  of  the 
attorneys  to  be  inserted,  but  merely  the  name,  and,  therefore,  does  not 
seem  to  require  the  Christian  name.  {James  v.  Swift,  i  B.  d  G.  681 ;  6 
D.  <&  B.  625 ;  %  G.<t  P.  237,  S.  G.) 

In  Gooh  V.  Gurry  (Durham  Summer  Assizes,  1789),  Thomson,  B.,held, 
that  the  attorney's  name  and  place  of  abode  being  in  the  hody,  instead  of 
on  the  hack,  of  the  notice,  was  sufficient,  on  the  grounds  of  the  statute 
being,  that  the  justice  might  be  enabled  to  tender  amends  to  the  party 
Or  his  attorney;  and  see  the  case  of  B.  v.  Bigg  (3  P.  Wms.  419),  in 
winch  a  writing  on  the  inside  of  a  bank-note  was  holden  to  be  properly 
described  as  an  indorsement,  even  in  an  indictment  for  forgery.  Sed 
qumre.     (See  Lovelace  v.  Gurry,  7  T.  B.  635.) 

The  attorney  giving  the  notice  may  describe  himself  generally  of  the 
town  in  which  he  resides,  as  of  "  Bolton-in-le-Moor.  (Grooh  v.  Gurry, 
Durham  Summer  Assizes,  1789.)  But  "London,"  "Manchester,"  or 
other  such  large  town,  generally,  would  not  be  sufficient ;  and,  when  the 
attorney  was  described  in  the  notice  as  of  a  place  in  London  which  in 
fact  was  in  Westminster,  it  was  holden  to  be  fatal.  (Stears  v.  Smith,  6 
Esp.  138.)  It  has  been  held,  that  an  attorney's  describing  lihnself  gene- 
rally of  "Birmingham"  would  do  ;  but  qutere,  whether  that  would  now 
suffice,  that  place  having  become  so  large  ?  (See  Osborne  v.  Gough,  3  B. 
S  P.  551.) 

But,  if  the  description  do  not  indicate  the  residence  of  the  attorney,  it 
is  insufficient.  Where  the  indorsement  was  "  given  under  my  hand  at 
Dm-ham,"  without  any  other  notification  of  residence,  it  was  held  to  be 
insufficient  {Lovelace  v.  Gurry,  per  Lawrence,  J.,  citing  Taylor  v,  Fenwick, 
7  T.  B.  635),  being  a  mere  description,  not  of  residence,  but  of  the  place 
of  signature. 

A  notice  of  action  against  a  custom-house  officer  "  for  breaking  the 
plaintiff's  house  in  Cable  Street,  in  the  parish  of  G.,"  was  held  not  to  be 
a  sufficient  description  of  the  plaintiff's  place  of  abode,  witliitt  the  23 
Geo.  3,  c.  70,  s.  30,  and  the  24  Geo.  3,  st.  2,  c.  47,  s.  35 ;  for  the  plaintiff 
may  have  removed  since  the  trespass  was  committed,  or  he  may  have  had 
two  houses,  and  never  resided  in  the  locus  in  quo.  {Williams  v.  Burgess, 
3  Taunt.  127.     And  see  Wood  v.  Folliott,  Z  B.  S  P.  552,  n) 


In  the  case  of  Sahin  v.  Deburgh  (2  Gamp.  196),  the  attorney,  who 
had  indorsed  and  served  the  notice,  was  asked,  on  cross-examination. 
Whether  he  had,  at  the  time,  taken  out  his  certificate  ?  And  he  an- 
swered, that  he  had  ordered  his  clerk  to  take  it  out,  and  had  given  him 
money  for  that  purpose  ;  and  Lord  Ellenborough  held,  that  it  was  suffi- 
cient evidence  of  his  being  qualified  to  act  as  an  attorney.  It  does  not 
appear  in  that  case  that  the  witness  had  indorsed  the  notice,  as  an  at- 
torney, specifically,  or  merely  as  agent ;   and  quaere,  whether,  as  the 
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against. 

Where  plaintiff 
an  infant. 


Service  of  notice. 


Time  for  serving 
it. 


JTttstws  Of  ^t  13  face. 
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Proof  of  service. 
Waiver  of. 


words  of  the  statute  are  "  attorney  or  agent,"  it  is  essential  that  he  should 
actually  be  an  attorney  ? 

Notice  of  action  signed  by  "A.  E.  P.,  solicitor,  acting  on  the  behalf 
and  as  the  prochein  amy  of  the  plaintiff,"  who  was  an  infant,  was  held 
suiSoient,  where  notice  was  required  to  be  given  "  by  the  attorney  or 
agent."  {De  Oondouin  v.  Leiois,  10  Ad.  <&  Ell.  117 ;  S.  O.,  2  Per.  S 
Dav.  283.) 

Service  of  Notice^ — The  statute  directs  the  notice  to  be  delivered  to 
the  justice,  or  left  at  the  usual  place  of  his  abode.  The  service  may  be 
by  tlie  attorney's  clerk ;  it  need  not  be  by  the  attorney's  own  hand. 
(Morgan  v.  Leach,  12  L.  J.,  N.  8.,  M.  G.  4.) 

Time  for  serving  the  Notice.] — The  day  of  delivering  the  notice  and 
that  of  bringing  the  action  must  both  be  excluded.  [Young  v.  Higgon, 
6  Mee.  £  W.  4:9 ;  8  Bowl.  213,  S.  G.)  A  notice,  therefore,  given  on  the 
26tli  of  March,  of  an  action  commenced  on  the  26th  of  April,  is  not 
sufficient.  (lb.  ;  Webb  v.  Fairmaner,  3  M.  £  W.  473  ;  Beg.  v.  Shrop- 
shire (Justices),  8  Ad.  S  Ell.  173  ;  Blwit  v.  Heslop,  8  Ad.  £  Ell.  577. 
And  see  further  tit.  "  Time,"  Vol.  V.) 

The  onus  of  proof  of  service  is,  by  the  12th  section,  imposed  on  the 
plaintiff. 

The  service  of  the  notice  is  a  condition  precedent  to  the  plaintiff's  re- 
covering, and  cannot  be  dispensed  with.  Therefore,  where  a  magistrate 
had  sent  to  the  plaintiff  a  paper  writing,  reciting  the  notice  that  had 
been  served  on  him,  and  tendering  amends  in  respect  of  the  matter  con- 
tained in  such  notice,  proof  of  such  notice  was  stiU  reqmred.  (Martins  v. 
Upcher,  1  Bowl.  N.  S.  555 ;  11  L.  J.,  N.  S.,  Q.  B.,  291,  8.  C.) 


Limitation  of 
actions. 


General  limita- 
tion of  actions 
under  local  and 
personal  Acts. 


Construction  of 
Act. 


3.   The  Limitation  of  Actions. 

By  the  11  &  12  Vict.  c.  44,  s.  8,  it  is  enacted  that  no  action  shall  be 
brought  against  any  justice  of  the  peace  for  anytliing  done  by  him  in  the 
execution  of  his  office,  unless  the  same  be  commenced  witliin  six  calendar 
months  next  after  the  act  complained  of  shall  have  been  committed. 

Some  statutes  allow  of  a  lesser  time  than  the  six  months  for  bringing 
the  action.  Thus  the  1  WiU.  4,  c.  64,  s.  28,  relative  to  the  Hoensing  of 
alehouses,  limits  the  bringing  of  the  action  to  tliree  months ;  and  then 
the  action  must  be  brought  witliin  that  period. 

It  may  be  as  well  in  this  place,  to  notice  the  5  &  6  Vict.  c.  97,  by 
s.  5  of  which,  after  reciting  that,  "  divers  Acts  commonly  called  pubhc, 
local  and  personal,  or  local  and  personal  Acts,  and  divers  other  Acts  of  a 
local  and  personal  nature,  contain  clauses  limiting  the  time  witliin  which 
actions  may  be  brought  for  anything  done  in  pursuance  of  the  said  Acts 
respectively :  and  that  the  periods  of  such  Umitations  vary  very  much, 
and  it  is  expedient  that  there  should  be  one  period  of  limitation  only;" 
enacts,  "  That  from  and  after  the  passing  of  tMs  Act  (10  August, 
1842),  the  period  vrithin  wluch  any  action  may  be  brought  for  anytlung 
done  under  the  autliority  or  in  pursuance  of  any  such  Act  or  Acts  shall 
be  two  years,  or  in  case  of  continuing  damage,  then  within  one  year  after 
such  damage  shall  have  ceased ;  and  that  so  much  of  any  clause,  provi- 
sion, or  enactment  by  wluch  any  other  time  or  period  of  limitation  is  ap-. 
pointed  or  enacted,  shall  be,  and  the  same  is  hereby,  repealed." 

As  to  the  meaning  of  the  words,  "for  anytlung  done,"  see  the  cases, 
ante,  163. 

■   The  six  months  are  to  be  reckoned  exclusive  of  the  day  of  committing 
the  act.     Where  a  party  was,  on  the  14th  of  December,  discharged  from 
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prison  (to  which,  he  had  been  improperly  committed),  and  the  writ  issued     10.  Actions 
on  the  14tli  of  June,  it  was  held  the  action  was  commenced  in  time.        against. 

{Hardy  v.  Ryle,  Q  B.S  G.  603 ;  4  Man.  S  Ry.  295 ;  Pellew  v.  Hundred   

of  Wonford,  Q  B.S  G.  134 ;  4  Man.  d  Ry.  180.     And  see  fm-ther,  tit. 
"Time,"  Vol.  V.) 

In  the  case  of  a  continued  imprisonment,  the  magistrate  is  liable  to 
answer  in  an  action  for  such  part  of  the  imprisonment  as  was  suffered 
under  his  warrant  within  six  calendar  months  before  the  action  com- 
menced against  him.  {Massey  v.  Johnson,  12  East,  67 ;  Piclcersf/ill  v. 
Palmer,  Bull.  N.  P.  24.)  But,  if  the  plaintiif  give  notice  pending  the 
imprisonment,  he  is  bound  to  proceed  within  six  months  after  the  notice ; 
for,  as  to  any  subsequent  cause  of  action,  there  is  no  notice.  ( Weston  v. 
Fournier,  14  East,  491.) 

The  defendant  wrongfully  seized  the  plaintiff's  goods,  under  an  al- 
leged distress  for  church-rate,  and  gave  notice  that,  unless  they  were 
redeemed  within  five  days,  they  would  be  sold.  In  the  meantime,  the 
defendant  removed  the  goods  from  the  plaintiff's  house  into  another 
county,  from  whence  they  were  brought  back,  and,  at  the  expiration  of 
the  five  days,  sold : — Held,  that  the  seizure,  removal,  and  sale  of  the 
goods  were  distinct  acts  of  trespass,  and  that  an  action  brought  within 
three  calendar  months  of  either  was  within  the  time  limited  \)y  the  53 
Geo.  3,  c.  127,  s.  12.  {Gollins  v.  Rose,  7  Bowl.  P.  G.  796;  5  M.  S  Wels. 
194,  8.  G.) 

By  the  Brighton  Improvement  Act,  actions  for  any  injury  done  by 
the  commissioners  under  the  Act  are  to  be  brought  within  six  months 
after  the  thing  done.  The  defendants,  proceeding  under  that  Act  to  dig 
a  sewer,  cracked  the  walls  of  the  plaintiff's  house ;  it  was  held,  that  the 
plaintiff's  right  of  action  was  Umited  to  six  months  after  the  day  on 
which  the  crack  was  occasioned,  and  did  not  continue  for  as  long  a  time 
as  the  crack  continued.  {Lloyd  v.  Wigney,  6  Bing.  489 ;  4^  M.  £  P. 
232,  8.  G.) 

4.  Venue. 

By  the  11  &  12  Vict.  c.  44,  s.  10,  it  is  provided,  that  in  every  such 
action  the  venue  shall  be  laid  in  the  county  where  the  act  complained  of 
was  committed ;  or,  in  actions  in  the  county  Court,  the  action  must  be 
brought  in  the  Court  within  the  district  of  wliich  the  act  complained  of 
was  committed.  Provided  that  no  action  shall  be  brought  in  any  such 
coimty  Court  against  a  justice  of  the  peace  for  anything  done  by  him  in 
the  execution  of  his  otfioe,  if  such  justice  shall  object  thereto.  And,  if, 
witliin  six  days  after  being  served  with  a  summons  in  any  such  action, 
such  justice,  or  his  attorney  or  agent,  shall  give  a  written  notice  to  the 
plaintiff  in  such  action  that  he  objects  to  being  sued  in  such  coimty 
Court  for  such  cause  of  action,  all  proceedings  afterwards  had  in  such 
county  Court  in  any  such  action  shall  be  null  and  void. 

Wliere  the  defendant  committed  his  servant  for  insolent  disobedience, 
it  was  held,  that  the  action  must  be  laid  in  the  proper  county,  as  the 
defendant  had  assumed  to  act  there  as  a  justice,  and  assumed  the  right 
to  commit  as  such.     {Holton  v.  Boldero,  cited  per  Guriam,  5  Bing.  839.) 

5.  Plea  of  General  Issue. 

Also,  by  the  11  &  12  Vict.  c.  44,  s.  10,  it  is  enacted  that,  in  every  such 
action  the  defendant  shall  be  allowed  to  plead  the  general  issue  therein, 
and  to  give  any  special  matter  of  defence,  excuse,  or  justification  in  evi- 
dence imder  such  plea  at  the  trial  of  such  action. 

Under  the  provisions  of  the  like  natiu-e  of  the  repealed  Act,  it  was  held 
that  they  extended  to  actions  of  assumpsit  as  well  as  tort  brought  against 
officers  for  acts  done  in  the  execution  of  their  office    ( Waterhouse  v. 
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10.  Aotions     Keen,  4,  B.  S  0.  200 ;  6  D.  rf-  J?.  257) ;  but  not  to  a  distress  or  action  of 

against.        replevin,  whicli  is  a  proceeding  in  rem  (Fletcher  v.   Wilkins,  6  Uastj 

283,  per  Bayley,  J.) ;  nor  to  actions  for  non-payment  of  money,  pursuant 

to  contract  (Atkins  v.  Banwell,  3  East,  92 ;  Blanahard  v.  Bramble,  3 

ikf.  d  Sel.  131.) 

By  the  5  &  6  Vict.  c.  97,  s.  3,  provisions  in  Acts  called  pubKc,  local 
and  personal,  or  local  and  personal,  permitting  any  party  to  plead  the 
general  issue  only,  and  to  give  special  matter  in  evidence  without 
specially  pleading  the  same,  are  repealed. 

6.   Tender  of  Amends  befoke  Action,  and  Payjient  of  Money  into 
Court  after  Action  Commenced. 

Tender  and  pay-  By  the  11  &  12  Vict.  c.  44,  s.  11,  it  is  enacted,  "  That  in  every  such 
"'^"' o'  money  case,  after  notice  of  action  shall  be  so  given  as  aforesaid,  and  before 
such  action  shall  be  commenced,  such  justice,  to  whom  such  notice  shall 
be  given,  may  tender  to  the  party  complaining,  or  to  his  attorney  or 
agent,  such  simi  of  money  as  he  may  think  fit,  as  amends  for  the  injm-y 
complained  of  in  such  notice ;  and,  after  such  action  shall  have  been 
commenced,  and  at  any  time  before  issue  joined  therein,  such  defendant, 
if  he  have  not  made  such  tender,  or  in  addition  to  such  tender,  shall  be 
at  liberty  to  pay  into  Court  such  sum  of  money  as  he  may  think  fit,  and 
wliich  said  tender  and  payment  of  money  into  Court,  or  either  of  them, 
may  afterwards  be  given  in  evidence  by  the  defendant  at  the  trial,  under 
the  general  issue  aforesaid ;  and,  if  the  jury  at  the  trial  shall  be  of  opin- 
ion that  the  plaintiff  is  not  entitled  to  damages  beyond  the  sum  so  ten- 
dered or  paid  into  Court,  or  beyond  the  sums  so  tendered  and  paid  into 
Court,  then  they  shall  give  a  verdict  for  the  defendant,  and  the  plaintiff 
shall  not  he  at  liberty  to  elect  to  be  nonsuit,  and  the  sum  of  money,  if 
any,  so  paid  into  Court,  or  so  much  thereof  as  shall  be  sufficient  to  pay 
or  satisfy  the  defendant's  costs  in  that  behalf,  shall  thereupon  be  paid 
out  of  Court  to  him,  and  the  residue,  if  any,  shall  be  paid  to  the  plain- 
tiff; or  if,  where  money  is  so  paid  into  Court  in  any  such  action,  the 
plaintiff  shall  elect  to  accept  the  same  in  satisfaction  of  his  damages  in 
the  said  action,  he  may  obtain  from  any  judge  of  the  Coui't  in  which- 
such  action  shall  be  brought,  an  order  that  such  money  shall  be  paid  out 
of  Court  to  him,  and  that  the  defendant  shall  pay  him  his  costs  to  be 
taxed;  and  thereupon  the  said  action  shall  be  determined,  and  such 
order  shall  be  a  bar  to  any  other  action  for  the  same  cause." 

A  justice  having  pleaded  a  tender  of  amends,  the  plaintiff  obtained  a 
rule  for  the  defendant  to  bring  the  money  into  Court,  and  for  the  plain- 
tiff to  take  the  same  upon  discontinuing.  (Laurence  v.  Oox,  Bull.  N. 
P.  24.) 

By  a  local  Act,  6  Geo.  4,  c.  70,  certain  commissioners  were  empowered 
to  cause  any  "  present  or  future  sewers,  ditches,  di-ains,  etc.,  to  be  opened 
enlarged,  altered,  or  cleansed;"  and  it  was  enacted  tliat,  in  case  any 
action  should  be  brought  against  any  person  for  anything  done  in  pur- 
suance of  the  Act,  or  in  relation  to  the  matters  therein  contaiaed,  the 
plaintiff  should  not  recover  in  any  such  action,  if  tender  of  amends 
should  have  been  made  to  him,  etc.,  or  liis  attorney,  by  or  on  behalf  of 
the  defendant,  etc.,  before  such  action  brought ;  and,  in  case  no  such 
tender  should  be  made,  that  it  should  be  lawful  for  the  defendant,  by 
leave  of  the  Com-t,  to  pay  money  into  Court ;  and,  if  the  matter  should 
appear  to  have  been  done  in  pursuance  and  under  the  authority  of  the 
Act,  and  after  sufficient  satisfaction  made  or  tendered  as  aforesaid,  then 
that  the  jiuy  should  find  for  the  defendant.  The  commissioners,  of 
whom  the  defendant  was  one,  appointed  a  committee  to  inspect  a  certain 
ditch,  with  a  view  to  Widening  the  same,  and  to  report  thereon.  The 
committee  having  reported  thereon  in  favour  of  widening  the  ditch,  the 
commissioners  appointed  a  second  committee,  of  whom  the  defendant 
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was  one,  to  confer  with  a  surveyor  respecting  the  work,  with  power  to 
two  of  them  to  act.  The  defendant,  being  afterwards  told  by  the  clerk 
to  the  conunissioners  that  he  might  proceed  without  further  instructions 
from  the  commissioners,  took  .the  plaintiff's  land  for  the  purpose  of 
widening  the  drain,  without  having  given  him  notice  or  obtained  liis 
consent.  The  land  was  taken  for  the  bona  fide  purpose  of  widening  the 
drain.  The  defendant,  before  action,  tendered  ^610  as  amends,  which 
the  plaintiff  refused  to  accept ;  but  no  tender  was  pleaded,  nor  was  the 
amount  paid  into  Court.  The  jury  found  the  trespass,  and  that  the 
damage  amounted  to  £5.  It  was  held,  first,  that,  although  neither  the 
defendant  nor  the  commissioners  were  authorized  to  take  plaintiff's  land 
TOthout  his  consent  in  writing,  yet  the  defendant  was  entitled  to  the 
protection  of  the  Act.  {Jones  v.  Oooday,  9  Mee.  &  W.  736;  1  Bowl.,  N. 
S.  914,  S.  G.) 

It  was  also  held,  in  the  same  case,  that  the  defendant  was  not  bound 
to  plead  the  tender,  or  pay  the  amount  tendered  into  Court. 

Where  the  notice  of  action  given  to  a  justice,  in  pursuance  of  the  Act, 
is  defective  by  omitting  the  place  where  the  act  complained  of  was  done, 
or  the  hke,  a  tender  of  amends  will  not  cure  the  defect.  {Martins  v. 
Upcher,  ante,  168.) 

In  an  action  against  a  magistrate  for  an  assault  and  false  imprison-   Payment  of 
meat,  after  the  general  issue  pleaded,  the  Court  wiU.  permit  the  defendant   courT '" 
to  withdraw  his  plea,  and  pay  money  into  Court  and  plead  de  novo. 
{Deuaynes  v.  Boys,  7  Taunt.  33 ;  2  Marsh.  356,  8.  C.)     And  the  Court 
wiU  permit  this,  though  after  issue  joined  and  notice  of  trial  given. 
{Nestor  v.  Neivoomhe,  A  D.  d  B.  776 ;  3  B.  d  G.  159,  8.  G.) 

7.  Damages. 

By  the  11  &  12  Vict.  c.  44,  s.  13,  it  is  enacted,  "  That,  in  all  cases  Damages, 
where  the  plaintiff  in  any  such  action  shall  be  entitled  to  recover,  and  he 
shall  prove  the  levying  or  payment  of  any  penalty  or  sum  of  money  under 
any  conviction  or  order,  as  parcel  of  the  damages  he  seeks  to  recover,  or 
if  he  prove  that  he  was  imprisoned  under  such  conviction  or  order,  and 
shall  seek  to  recover  damages  for  any  such  imprisonment,  he  shall  not 
be  entitled  to  recover  the  amount  of  such  penalty  or  sum  so  levied  or 
paid,  or  any  sum  beyond  the  sum  of  twopence  as  damages  for  such  im- 
prisonment, or  any  costs  of  suit  whatsoever,  if  it  shall  be  proved  that  he 
was  actually  guilty  of  the  offence  of  which  he  was  so  convicted,  or  that 
he  was  hable  by  law  to  pay  the  sum  he  was  so  ordered  to  pay,  and  (with 
respect  to  such  imprisonment)  that  he  had  undergone  no  greater  punish- 
ment than  that  assigned  by  law  for  the  offence  of  which  he  was  so  con- 
victed, or  for  non-payment  of  the  sum  he  was  so  ordered  to  pay." 

In  Barton  v.  Bricknell  (13  Q.  B.  893  ;  20  L.  J.,  M.  G.  1),  it  was  con- 
tended that  tliis  section,  as  to  the  damages,  did  not  apply  where  the 
action  was  brought  for  seizing  goods,  and  also  that  the  costs  of  quaslaing 
the  conviction  could  be  recovered  as  special  damages ;  but  it  became  un- 
necessary for  the  Court  to  give  an  opinion  upon  either  point. 


8.  Costs. 

By  the  11  &  12  Vict.  c.  44,  s.  14,  it  is  enacted,  "  That,  if  the  plaintiff  Costa. 
in  any  such  action  shall  recover  a  verdict,  or  the  defendant  shall  allow 
judgment  to  pass  against  him  by  default,  such  plaintiff  shall  be  entitled 
to  costs  in  such  manner  as  if  this  Act  had  not  been  passed;  or  if  in  such 
case  it  be  stated  in  the  declaration,  or  in  the  summons  and  particulars  in 
the  county  Court,  if  he  sue  in  that  Couit,  that  the  act  complained  of 
was  done  maliciously,  and  without  reasonable  and  probable  cause,  the 
plamtiff,  if  he  recover  a  verdict  for  any  damages,  or  if  the  defendant 
allow  judgment  to  pass  against  him  by  default,  shall  be  entitled  to  his 
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full  costs  of  suit,  to  be  taxed  as  between  attorney  and  client;  and  iQ_ every 
action  agaiast  a  justice  of  the  peace  for  anything  done  by  him  in  the 
execution  of  liis  office,  the  defendant,  if  he  obtain  judgment  upon  verdict 
or  otherwise,  shall,  in  all  oases,  be  entitled  to  his  full  costs  in  that  be- 
half, to  be  taxed  as  between  attorney  and  client." 

By  the  5  &  6  Vict.  c.  97,  s.  1,  it  is  enacted,  "That  so  much  of  any 
clause,  enactment,  or  provision  in  any  Act  or  Acts  commonly  called 
pubUc,  local  and  personal,  or  local  and  personal,  or  in  any  Act  or  Acts  of 
a  local  or  personal  nature,  whereby  it  is  enacted  or  provided  that 
either  double  or  treble  costs,  or  any  other  than  the  usual  costs  between 
party  and  party,  shall  or  may  be  recovered,  shall  be,  and  the  same  are 
hereby  repealed :  Provided  always,  that,  in  lieu  thereof,  the  usual  costs 
between  party  and  party  shall  and  may  be  recovered,  and  no  more." 


9.  Consequence  of  Defect  in  Plaintiff's  Pkoofs. 

The  11  &  13  Vict.  c.  44,  s.  12,  enacts  that  if,  at  the  trial  of  any  such 
action,  the  plaintiff  shall  not  prove  that  such  action  was  brought  within 
the  time  hereinbefore  limited  in  that  behalf,  or  that  such  notice  as  afore- 
said was  given  one  calendar  month  before  such  action  was  commenced, 
or  if  he  shall  not  prove  the  cause  of  action  stated  in  such  notice,  or  if  he 
shall  not  prove  that  such  cause  of  action  arose  in  the  county  or  place 
laid  as  venue  in  the  margin  of  the  declaration,  or  (when  the  plaintiff 
shall  sue  in  the  county  Court)  within  the  district  for  which  such  Court 
is  holden,  then,  and  in  every  such  case,  such  plaintiff  shall  be  nonsuit,  or 
the  jury  shall  give  a  verdict  for  the  defendant. 


XI.  Slantitrtng  or  atttstttff,  ttt.,  a  jrusttw. 

Slandering  or  A  justice  of  the  peace  is  not  to  be  slandered  or  abused.     The  plaintiff 

abusingaJustioe.  declared  that  he  was  a  justice  of  the  peace ;  and  tliat,  upon  a  colloquium 
of  him  and  the  execution  of  his  office,  the  defendant  said,  "  You  are  a 
rascal,  a  villain,  and  a  liar."  After  verdict  for  the  plaintiff,  it  was 
moved,  in  arrest  of  judgment,  that  these  words  are  not  actionable.  It 
was  urged  for  the  plaintiff  that  there  is  a  great  difference  between  magis- 
trates and  common  tradesmen :  words  of  the  latter  must  affect  them  in 
their  particular  way  of  dealing ;  but  anything  that  tends  to  impeach  the 
credit  of  the  former  is  actionable.  And,  although  an  indictment  might 
not  lie  for  these  words,  as  perhaps  not  tending  to  a  breach  of  the  peace, 
yet,- nevertheless,  they  are  actionable;  for,  in  many  cases,  words  are  ac- 
tionable which  are  not  indictable.  After  consideration,  Pratt,  C.J., 
delivered  the  opinion  of  the  Court,  that,  though  rascal  and  villain  were 
uncertain,  yet,  being  joined  with  liar,  aiid  spoken  of  a  justice  of  tiie  peace, 
they  did  import  a  charge  of  acting  corruptly  and  partially,  and  therefore 
there  ought  to  be  judgment  for  the  plaintiff.  (Aston  v.  Blagrave,  1 
Stra.  617  ;  2  Ld.  Baijm.  1369,  S.  O.) 

Words,  whether  verbal  or  written,  imputing  an  imfitness  or  inability 
to  perform  an  office  or  employment  of  profit,  or  want  of  integrity  in  an 
office  of  honour,  are  actionable.  (Hoio  v.  Prinn,  2  8alh.  695  [a] ;  Anon., 
5  Co.  125 ;  Aston  v.  Blagrave,  2  Ld.  Baym.  1369  ;  1  Stra.  617,  8.  0. ; 
Oromivell's  ease,  4  Co.  12,  b.) 

Indictment  for.  In  B.  V.  Bevel  (1  Stra.  420),  the  defendant  was  indicted  for  saying  of 

Edward  Lawrence,  a  justice  of  the  peace,  in  the  execution  of  his  office, 
"  You  arc  a  rogue  and  a  liar."  It  was  moved,  after  verdict  for  the 
King,  in  arrest  of  judgment,  that,  though  the  justice  might  have  com- 
mitted him  for  the  contempt,  yet  tlie  words  are  not  indictable,  since  it  is 
not  to  be  presumed  they  would  provoke  the  justice  to  a  breach  of  the 


§  XL 


jTustw^s  Of  tfie  ^t&tc. 


peace,  wliich  is  the  reason  why  indictments  have  been  held  to  lie  for 
words.  But,  hy  the  Court,  the  allowing  he  might,  be  committed  shows 
they  were  indictable.  It  is  true,  the  justice  may  make  himself  judge, 
and  punish  him  immediately :  but  still,  if  he  thinks  proper  to  proceed 
less  summarily  by  way  of  indictment,  he  may.  The  true  distinction  is, 
that  where  the  words  are  spoken  in  the  presence  of  the  justice,  there  he 
may  commit ;  but,  where  it  is  behind  lus  back,  the  party  can  only  be 
indicted  for  a  breach  of  the  peace.  Judgment  for  the  King.  (See  B. 
V.  Weltje,  2  Gamp.  142.) 

The  Court  refused  to  grant  a  nile  for  a  criminal  information  for 
words  spoken  of  a  magistrate,  charging  him  with  oppression  in  his 
office,  they  not  being  spoken  at  the  time  he  was  acting  ia  his  office,  and 
not,  therefore,  amounting  to  an  immediate  obstruction  of  the  administra- 
tion of  justice.  {Sx  parte  the  Duke  of  Marlborough,  13  L.  J.,  N.  8., 
M.  O.  105.     And  see  E.  v.  Poooole,  2  Strange,  1157.) 

Nevertheless,  according  to  the  distinction  in  the  aforesaid  case  of 
Aston  V.  Blagrave,  although  an  information  or  indictment  might  not  he, 
yet  it  doth  not  follow  but  that  the  words  were  actionable.  {Kent  v.  Pa- 
cock,  2  Stra.  1168.) 

As  to  the  power  of  a  magistrate  to  commit  a  party  for  abusing  him,  or 
any  other  contempt,  see  tit.  "Sessions,"  Vol.  V.  Such  a  commitment 
must  be  in  writmg.  (Mayhew  v.  Locke,  7  Taunt.  63 ;  2  Marsh.  377, 
8.  O.;  and  see  B.  v.  James,  5  B.  S  Aid.  894;  ID.  d  B.  550,  S.  G.  (See 
a  form  of  commitment,  tit.  "  Commitment,"  Vol.  I.,  and  tit.  "  Warrant," 
Vol.  V. 

Mayhew  v.  Locke  (7  Taunt.  68 ;  2  Marsh,  377,  S.  O.)  was  an  action  of 
trespass  for  an  assault  and  false  imprisonment.  Plea,  general  issue. 
The  defendant  was  a  magistrate ;  and  the  plaintiff,  who  was  a  constable, 
having  been  engaged  till  evening  in  executing  a  warrant  signed  by  the 
defendant,  inquired  of  liim  whether  anything  was  allowed  for  his  ser- 
vice ;  and,  on  being  answered  in  the  negative,  said  to  the  defendant, 
"  If  you  have  any  more  warrants  to  serve,  do  not  send  them  to  me,  for  I 
will  not  serve  them;"  the  defendant  mildly  replied,  "  What  is  that  you 
say,  Mayhew  ?  "  The  plaintiff  repeated,  "  If  you  have  any  more  warrants 
to  serve,  do  not  send  them  to  me,  for  I  will  not  serve  them;  you  may  serve 
them  yourself."  The  defendant  immediately  gave  a  verbal  order  that  the 
plaintiff  should  be  taken  away  to  the  cage,  in  the  town  of  Famham ; 
which  was  done,  and  he  was  confined  until  the  next  morning,  when  he 
was  discharged.  It  was  urged  for  the  defendant  that  he  was  warranted, 
fts  a  magistrate,  in  committing  the  plaintiff  to  prison  for  the  contempt 
in  using  the  disrespectful  language  above  stated.  The  point  was  re- 
served, the  jury  finding  a  verdict  for  the  plaintiff,  with  £5  damages. 
Gibbs,  C.J.,  delivered  the  opinion  of  the  Court  and  said,  "As  to  the 
merits,  without  considering  whether  the  words  spoken  were  or  were  not 
a  sufficient  cause  of  commitment  by  the  magistrate,  we  are  of  oimuon 
that  this  commitment,  which  was  clearly  a  commitment  by  way  of 
punishment,  and  was  made  by  word  of  mouth  only,  -without  warrant  in 
writing,  cannot  be  supported ;  for  it  is  clearly  laid  down  in  2  Hawk.  c. 
10,  s.  3,  and  by  Lord  Hale  (2  Hale,  122),  that  such  a  commitment  by  a 
magistrate  must  be  made  by  warrant  in  loriting."  (See  tit.  "  Oommit- 
ment"  Vol.  I.) 

In  B.  V.  Symonds  (Gas.  Temp.  Hardw.  240),  an  information  was 
moved  for  against  the  defendant,  for  assaulting  and  beating  the  Mayor 
of  Yannouth,  being  a  justice  of  the  peace,  in  the  execution  of  his 
office.  On  shomng  cause,  the  question  was,  whether  the  defendant 
could  justify,  the  mayor  having  struck  Mm  first.  By  Lord  Hard- 
wicke,  C.J.,  he  may  justify  it ;  for,  though  a  magistrate  is  protected 
by  the  law  whilst  he  is  in  the  execution  of  his  office,  yet,  in  this  in- 
stance he  hath  forfeited  that  protection,  by  beginning  a  breach  of  the 
peace  himself. 
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XII.  ©inrfts  to.   Jf'ttn  of  JTttsttws  antr  ti&et'r  ©Iwfts. 

There  can  be  no  doubt  that  justices  of  the  peace,  in  or  out  of  sessions, 
may  employ  clerks  to  assist  them  in  the  execution  of  the  duties  of  their 
office. 

A  clerk  so  employed  has  no  interest  in  his  office.  It  is  merely  an 
office  at  the  pleasure  of  the  magistrates,  and  resembles  that  of  a  vestiy 
clerk.  (Ex  parte  Sandys,  1  Nev.  S  M.  591.  As  to  a  vestry  clerk,  see 
tit.  "  Vestry;'  Vol.  V.) 

By  the  Municipal  Corporations  Act,  5  &  6  Will.  4,  c.  76,  s.  102,  the 
justices  of  the  borough  are  expressly  required  to  appoint  a  clerk,  but 
who  shall  not  be  clerk  of  the  peace,  or  an  alderman  or  councillor,  nor 
be  concerned  in  the  prosecution  of  offenders  committed  by  the  borough 
justices.     (See  tit.  "  Corporation,"  Vol.  I.) 

In  the  oath  of  office,  as  it  is  set  out,  ante,  123,  are  these  words : 
"  And  that  you  take  nothing  for  your  office  of  justice  of  the  peace  to 
be  done,  but  of  the  Queen,  and  fees  accustomed,  and  costs  limited  by 
statute." 

And  by  statute  their  fees  in  many  cases  are  limited  and  ascertained  ; 
as  is  noted  under  the  respective  titles,  where  they  occur  throughout  this 
work. 

And  for  the  rest,  it  is  provided  generally,  by  the  26  Geo.  2,  c.  14,  s. 
1,  "  That  the  justices  of  the  peace  tlu'oughout  that  part  of  Great  Bri- 
tain called  England,  at  their  respective  general  quarter  sessions  of  the 
peace,  to  be  held  next  after  the  24th  day  of  June,  1753,  shall,  and  they 
are  hereby  required  to  make  and  settle  a  table  of  the  fees  which  shall 
be  taken  by  clerks  to  justices  of  the  peace  within  the  county,  city,  or 
other  division  for  which  such  respective  general  quarter  sessions  shall 
be  held ;  and  such  respective  tables  of  fees  being  approved  by  the  jus- 
tices of  the  peace  at  the  next  succeeding  general  quarter  sessions  of  the 
peace  for  such  county,  city,  or  other  division,  with  such  alterations  as 
such  justices  of  the  peace  so  assembled  shaU  think  proper,  shall  be  laid 
before  the  judges  at  the  next  assizes,  or  at  the  great  sessions  for  the 
principaUty  of  Wales  (a),  and  counties  palatine  of  Chester,  Lancaster, 
and  Durham,  for  the  i-espective  county,  city,  or  other  division ;  and 
tlie  said  judges  are  hereby  authorized  and  required  to  ratify  and  confirm 
such  respective  tables  of  fees,  in  such  manner  and  form  as  the  same  shall 
be  made,  settled,  and  approved  of  by  the  said  justices,  or  with  such 
alterations,  additions,  or  abatements  as  to  such  judges  shall  appear  to  be 
just  and  reasonable ;  and  it  sliaU  and  may  be  la-nrfid  for  the  said  justices 
of  the  peace,  in  their  respective  quarter  sessions  assembled,  from  time 
to  time  to  make  any  other  table  of  fees  to  be  taken,  instead  of  the  fees 
contained  in  the  table  which  shall  have  been  ratified  and  confirmed  by 
the  judges  of  assize  ;  and,  after  the  same  shall  have  been  approved  by 
the  justices  of  the  peace  at  the  next  succeeding  general  quarter  sessions, 
ia  manner  as  aforesaid,  to  lay  such  new  table  of  fees  before  the  judges 
at  the  next  assizes,  or  at  the  great  sessions  for  the  principality  of  Wales, 
and  counties  palatine  of  Chester,  Lancaster,  and  Durham,  who  are 
hereby  empowered  and  authorized  to  approve  and  ratify  the  same  in 
manner  as  aforesaid,  if  they  think  fit ;  but  no  table  of  fees  to  be  made 
and  settled  by  the  said  respective  justices  of  peace  shall  be  of  any  vali- 
dity or  effect  whatsoever,  until  the  same  shall  be  ratified  and  confirmed 
by  the  said  judges." 

Wliere  a  table  of  fees  was  made  at  the  Midsummer  sessions,  and  sub- 
mitted to  the  succeeding  Michaelmas  sessions,  but  at  tlie  latter  sessions 


(«)  By  the  1  Wfll.  i,  c.  70,  the  Welsh  judicature  is  abolished. 
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tlie  consideration  of  the  matter  was  adjourned  to  the  following  Epiphany 
sessions,  when  the  table  was  approved,  it  was  held  that  the  directions  of 
the  section  had  not  been  complied  with,  and  that  the  table  was,  there- 
fore, invaUd.  {Bowman  v.  Blijth,  7  El.  S  Bl.  26, 47;  26  L.  J.,  M.  O.  57; 
27  lb.  21,  S.  O.) 

By  sect.  2,  "  If  at  any  time  after  the  space  of  three  calendar  months    Clerks  taking 
from  the  time  that  such  table  of  fees  shall  be  made  and  ratified  as  afore-    °^^^^  '^*°- 
said,  any  clerk  or  clerks  to  any  justice  or  justices  of  the  peace,  or  any 
person  or  persons  acting  as  such,  shall,  under  pretence  of  any  matter  or 
thing  done,  transacted,  or  performed  by  such  justice  or  justices  in  the 
execution  of  his  or  their  office  or  offices,  or  done,  transacted,  or  per- 
formed by  such  person  or  persons  as  clerk  or  clerks  to  such  justice  or 
justices,  demand  or  receive  any  other  or  greater  fee  than  shall  have  been 
ascertained,  ratified,  and  conflirmed  in  manner  as  aforesaid,  such  person 
shall  for  every  such  offence  forfeit  and  pay  £W  to  any  person  who  shall   Penalty, 
sue  for  the  same  by  action  of  debt,  biU,  plaint,  or  information,  in  any 
of  his  Majesty's  Courts  of  record  at  Westminster,  wherein  no  essoign, 
privilege,  protection,  wager  of  law,  or  more  than  one  imparlance  shall 
be  granted  or  allowed." 

If  a  clerk  demands  and  receives  a  fee  for  the  taking  of  recognizances 
as  for  a  principal  and  two  sureties,  there  being  in  fact  only  one  surety,  he 
is  not  guilty  of  an  offence  or  liable  to  a  forfeiture  under  this  section,  if  he 
really  beheved  that  there  were  two  sureties.  {Bowman  v.  Blyth,  7  El.  S 
Bl.  26.) 

Sect.  3.  "All  the  tables  of  fees  which  shall  be  made  and  settled,  and 
ratified  and  confiarmed,  from  time  to  time  as  aforesaid,  shall  be  deposited 
with  the  clerk  of  the  peace  for  the  respective  county,  city,  or  other 
division ;  and  each  of  the  said  clerks  of  the  peace  shall  cause  true  and 
exact  written  or  printed  copies  of  the  said  tables  to  be  placed  and  to  be 
kept  constantly  in  a  conspicuous  part  of  the  room  or  place  where  the 
general  or  quarter  sessions  shall  be  held,  under  pain  of  forfeiting  the 
sum  of  £W  for  each  offence,  to  be  recovered  by  action  of  debt,  biU, 
plaint,  or  information,  in  any  of  Ms  Majesty's  Courts  of  record  at  West- 
minster, wherein  no  essoign,  privilege,  protection,  wager  of  law,  or  more 
than  one  imparlance  shaU  be  granted  or  allowed." 

Sect.  4.  "  All  suits  and  actions  wliich  shall  be  brought  or  commenced 
by  virtue  of  tliis  Act  shall  be  brought  before  the  end  of  three  months 
.after  the  offence  committed,  and  not  otherwise." 

By  the  27  Geo.  2,  c.  16,  s.  4  (after  reciting  the  above  Act),  it  is  enacted,  in  Middlesex. 
"  That  the  table  of  fees  to  be  taken  by  the  clerks  to  justices  of  the  peace 
for  the  county  of  Middlesex,  which  is,  or  shall  from  tune  to  time  be, 
made,  settied,  and  approved  by  the  said  justices  for  the  said  county,  at 
their  general  or  quarter  sessions,  shall  be  laid  before  the  Lord  Chief  Jus- 
tice of  the  King's  Bench,  the  Lord  Chief  Justice  of  the  Common  Pleas, 
and  the  Lord  Chief  Baron  of  the  Exchequer,  or  any  two  of  them,  who 
are  hereby  authorized  and  required  to  ratify  and  confirm  such  table  of 
fees,  in  such  manner  and  form  as  the  same  shall  be  so  made,  settied,  and 
approved  of,  or  with  such  alterations,  additions,  or  abatements  as  to  the 
said  Lord  Chief  Justice  of  the  King's  Bench,  the  Lord  Chief  Justice  of 
the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequer,  or  any 
two  of  them,  shall  appear  to  be  just  and  reasonable ;  and  the  said  justices 
of  the  peace  for  the  said  county  are  hereby  empowered  and  required  to 
make  a  table  of  such  fees  at  their  next  general  or  quarter  sessions  to  be 
held  for  the  said  county,  after  the  24th  day  of  June,  1754,  and  to  approve 
or  alter  the  same  at  the  next  succeeding  general  or  quarter  sessions,  and 
from  time  to  time,  and  in  like  manner,  to  make  and  approve  any  other 
table  of  such  fees." 

This  subject  has  been  further  provided  for  by  the  11  &  12  Vict.  c.  43, 
which  by  s.  30  enacts,  "  That  the  fees  to  which  any  clerk  of  the  peace, 
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clerk  of  the  special  sessions,  or  clerk  of  the  petty  sessions,  or  clerk  to 
any  justice  or  justices  out  of  sessions,  shall  be  entitled  shall  be  ascer- 
tained, appointed  and  regulated  in  manner  foUowiiig  (that  is  to  say) : 
the  justices  of  the  peace  at  their  quarter  sessions  for  the  several  coun- 
ties, ridings,  divisions  of  counties  and  liberties  throughout  England  and 
Wales,  and  the  council  or  other  governing  body  of  every  borough  in 
England  and  Wales,  shall,  from  time  to  time  as  they  shall  see  fit  re- 
spectively, make  tables  of  the  fees  wliich  in  their  opinion  should  be  paid 
to  the  clerks  of  the  peace,  to  the  clerks  of  special  and  petty  sessions,  and 
to  the  clerks  of  the  justices  of  the  peace  within  their  several  jurisdictions, 
and  which  said  tables  respectively,  being  signed  by  the  chainnan  of 
every  such  Court  of  quarter  sessions,  or  by  the  mayor  or  other  head 
officer  of  any  such  boi'ough  respectively,  shall  be  laid  before  her  Majesty's 
principal  Secretary  of  State ;  and  it  shall  be  lawful  for  such  Secretary 
of  State,  if  he  thinks  fit,  to  alter  such  table  or  tables  of  fees,  and  to  sub- 
scribe a  certificate  or  declaration  that  such  fees  are  proper  to  be  de- 
manded and  received  by  the  several  clerks  of  the  peace,  clerks  of  special 
sessions  and  petty  sessions,  and  the  clerks  to  the  several  justices  of  the 
peace  throughout  England  and  Wales ;  and  such  Secretary  of  State 
shall  cause  copies  of  such  table  or  set  of  tables  of  fees  to  be  transmitted' 
to  the  several  clerks  of  the  peace  throughout  England  and  Wales,  to  be 
by  them  distributed  to  the  several  clerks  of  special  sessions  and  petty 
sessions,  and  to  the  clerks  to  tlie  justices  within  their  several  districts 
respectively ;  and  if  after  such  copy  shall  be  received  by  such  clerks  or 
clerk  he  or  they  shall  demand  or  receive  any  other  or  greater  fee  or 
gratuity  for  anj''  business  or  act  transacted  or  done  by  him  as  such  clerk 
than  such  as  is  set  down  in  such  table  or  set  of  tables,  he  shall  forfeit 
for  every  such  demand  or  receipt  the  sum  of  £20,  to  be  recovered  by 
action  of  debt  in  any  of  the  superior  Courts  of  law  at  Westminster,  by 
any  person  who  wiU  sue  for  the  same  :  provided  always,  that  until  such 
table  or  set  of  tables  shaU  be  framed  and  confirmed  and  distributed  as 
aforesaid  it  shall  be  lawful  for  such  clerk  or  clerks  to  demand  and  re- 
ceive such  fees  as  they  are  now  by  any  rule  or  regulation  of  a  court  of 
quarter  sessions  or  otherwise  authorized  to  demand  and  receive." 

Now  by  14  &  18  Vict.  c.  55,  s.  9,  clerks  may  be  paid  by  salaries  in- 
stead of  fees.     (See  tit.  '-Fees,"  Vol.  II.) 

By  the  Municipal  Corporations  Act  (5  &  6  WUl.  4,  c.  76),  "If  the 
council  of  any  borough  shall  think  it  requisite  that  a  salaried  police  ma- 
gistrate or  magistrates  should  be  appointed  witliin  such  borough,  they 
may  make  a  bye-law,  fixing  the  amount  of  salary  he  or  they  are  to  re- 
ceive ;  and,  upon  transmitting  tliis  to  one  of  the  prmcipal  Secretaries  of 
State,  the  King  may  appoint  one  or  more  barristers  (according  to  the 
number  fixed  in  the  bye-law),  of  not  less  than  five  years'  standing,  to  be 
pohce  magistrate  or  magistrates  for  the  borough,  with  a  fixed  salary,  to 
be  paid  out  of  the  borough  fund."  (Sect.  99.)  "  And  upon  any  subse- 
quent vacancy,  no  new  appointment  shall  take  place  until  the  council 
shall  in  like  manner  make  appUcation  to  one  of  the  Secretaries  of  State 
in  that  behalf."     (Ih.) 

Sects.  124  and  125  regulate  the  fees  to  be  taken  by  justices'  clerks  in 
boroughs  within  the  Municipal  Corporations  Act.  (See  tit.  "  Cuqiora- 
tions,"  Vol.  I.) 

Consequences  of        As  to  the  consequences  of  taldng  fees  unproperly,  see  tit.  "Alehouse," 
p'opefly!"'™'       Vol.  I,  Bho  tit.  "Extortion,"  Vol.  II. 
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By  the  10  &  11  Vict,  c.  82,  entitled,  "An  Act  for  the  more  speedy  Trial 
and  Punishment  of  Juvenile  Offenders,"  after  reciting  that,  in  order  in 
certain  cases  to  ensiu-e  the  more  speedy  trial  of  juvenile  offenders,  and  to 
avoid  the  evils  of  their  long  imprisonment  previously  to  trial,  it  is  expe- 
dient to  allow  of  such  offenders  being  proceeded  against  in  a  more 
summary  manner  than  is  now  by  law  provided,  and  to  give  further 
power  to  bail  them,  it  is  enacted,  "  That  every  person  who  shall,  subse- 
quently to  the  passing  of  this  Act,  be  charged  with  having  committed,  or 
having  attempted  to  commit,  or  with  having  been  an  aider,  abettor, 
counsellor,  or  procurer  in  the  commission  of  any  offence  which  now  is, 
or  hereafter  shall  or  may  be,  by  law  deemed  or  declared  to  be  simple 
larceny,  or  pmiishable  as  simple  larceny,  and  whose  age  at  the  period  of 
the  commission  or  attempted  commission  of  such  offence  shall  not,  in  the 
opinion  of  the  justices  before  whom  he  or  she  shall  be  brought  or  appear, 
as  hereinafter  mentioned,  exceed  the  age  of  fourteen  years  (6),  shall, 
upon  conviction  thereof,  upon  his  own  confession  or  upon  proof,  before 
any  two  or  more  justices  of  the  peace  for  any  county,  ridiig,  division, 
borough,  liberty,  or  place,  in  petty  sessions  assembled,  at  the  usual  place 
and  in  open  Covurt,  be  committed  to  the  common  gaol  or  house  of  correc- 
tion within  the  jurisdiction  of  such  justices,  there  to  be  imprisoned,  with 
or  without  hard  labour,  for  any  term  not  exceeding  three  calendar 
months,  or,  in  the  discretion  of  such  justices,  shall  forfeit  and  pay  such 
sum,  not  exceeding  £S,  as  the  said  justices  shall  adjudge,  or,  if  a  male, 
shall  be  once  privately  whipped  (e),  either  instead  of  or  in  addition  to 
such  imprisonment,  or  imprisonment  with  hard  labour ;  and  the  said 
justices  shall  from  time  to  time  axDpoint  some  fit  and  proijer  person,  being 
a  constable,  to  inflict  the  said  punishment  of  whipping,  when  so  ordered 
to  be  inflicted  out  of  prison :  Provided  always,  that  if  such  justices,  upon 
the  hearing  of  any  such  case,  shall  deem  the  offence  not  to  he  proved,  or 
that  it  is  not  expedient  to  iniUct  any  punishment,  they  shall  dismiss  the 
party  charged,  on  finding  surety  or  sureties  for  his  future  good  behaviour, 
or  without  such  sureties,  and  then  make  out  and  deliver  to  the  party 
charged  a  certificate  under  the  hands  of  such  justices,  stating  the  fact  of 
such  dismissal,  and  such  certificate  shall  and  may  be  in  the  form  or  to 
the  effect  set  forth  in  the  schedule  hereto  annexed  in  that  behalf :  Pro- 
vided also  that,  if  such  justices  shall  be  of  opinion,  before  the  person 
charged  shall  have  made  his  or  her  defence,  that  the  charge  is,  from  any 
circumstance,  a  fit  subject  for  prosecution  by  indictment,  or  if  the  person 
charged  shall,  upon  being  called  upon  to  answer  the  charge,  object  to  the 
case  being  summarily  disposed  of  under  the  provisions  of  this  Act,  such 
justices  shall,  instead  of  summarily  adjudicating  thereupon,  deal  with  the 
case  in  all  respects  as  if  this  Act  had  not  been  passed." 

By  the  13  &  14  Vict.  c.  37,  s.  2,  "  one  of  the  justices  before  whom  any 
person  shall  be  charged  and  loroeeeded  against  mider  tliis  Act,  or  the 
hereinbefore  mentioned  Acts  (d),  before  such  person  shall  be  asked 
whetlier  he  or  she  has  any  cause  to  show  why  he  or  she  should  not  be 
convicted,  shall  say  to  the  person  so  charged  these  words,  or  words  to 
the  like  effect,  '  We  shall  have  to  hear  what  you  wish  to  say  in  answer 
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except  that  no  offender  above  four- 
teen is  to  be  whipped. 

(c)  As  to  the  punishment  of  whip- 
ping, see  the  25  Viot.  c.  18,  post. 

{d)  These  Acts  are  the  10  &  11  Viet, 
c.  82,  and  the  11  &  12  Vict.  c.  39,  the 
Irish  Act. 
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to  the  cliarge  against  you ;  but,  if  you  wish  the  charge  to  be  tried  by  a 
jury,  you  must  object  now  to  our  deciding  upon  it  at  once ; '  and,  if  such 
person,  or  a  parent  of  such  person,  shall  then  object,  the  justice  shall 
proceed  with  the  charge  as  if  the  said  Acts  had  not  been  passed." 

By  the  10  &  11  Vict.  c.  82,  s.  2,  "Any  two  or  more  justices  of  the 
peace  for  any  county,  riding,  division,  borough,  liberty,  or  place  in  petty 
sessions  assembled,  and  in  open  Court,  before  whom  any  such  person  as 
aforesaid,  charged  with  any  offence  made  punishable  under  this  Act, 
shall  be  brought  or  appear,  are  hereby  authorized  to  hear  and  determine 
the  case  under  the  provisions  of  this  Act :  Provided  always,  that  any 
magistrate  of  the  police  courts  of  the  metropolis,  sittmg  at  any  such 
police  court,  and  any  stipendiary  magistrate  sitting  in  open  Court, 
having  by  law  the  power  to  do  acts  usually  required  to  be  done  by 
two  or  more  justices  of  the  peace,  shall  and  may,  witliin  their  respec- 
tive jurisdictions,  hear  and  determine  every  charge  under  this  Act,  and 
exercise  all  the  powers  herein  contained,  in  Kke  manner  and  as  fuUy 
and  effectually  as  two  or  more  justices  of  the  peace,  in  petty  sessions  as- 
sembled as  aforesaid,  can  or  may  do  by  virtue  of  the  provisions  in  this 
Act  contained." 

Sect.  3.  "Every  person  who  shall  have  obtained  such  certificate  of 
dismissal  as  aforesaid,  and  every  person  who  shall  have  been  convicted 
under  the  authority  of  this  Act,  shall  be  released  from  all  further  or  other 
proceedings  for  the  same  cause." 

Sect.  4.  "Where  any  person  whose  age  is  alleged  not  to  exceed  four- 
teen years  (a)  shall  be  charged  wdth  any  such  offence  on  the  oath  of  a 
credible  witness  before  any  justice  of  the  peace,  such  justice  may  issue 
his  summons  or  warrant  to  summon  or  to  apprehend  the  person  so 
charged,  to  appear  before  any  two  justices  of  the  peace,  in  petty  sessions 
assembled,  as  aforesaid,  at  a  time  and  place  to  be  named  in  such 
summons  or  warrant." 

Sect.  5.  "  Any  justice  or  justices  of  the  peace,  if  he  or  they  shall  think 
fit,  may  remand  for  further  examination  or  for  trial,  or  suffer  to  go  at 
large  upon  his  or  her  finding  sufficient  surety  or  sureties,  any  such 
person  as  aforesaid  charged  before  him  or  them  with  any  such  offence 
as  aforesaid ;  and  every  such  surety  shall  be  bound  by  recognizance  to 
be  conditioned  for  the  appearance  of  such  person  before  the  same  or 
some  other  justice  or  justices  of  the  peace  for  further  examination,  or  for 
trial  before  two  or  more  justices  of  the  peace  in  petty  sessions  assembled 
as  aforesaid,  or  for  trial  at  some  superior  Court,  as  the  case  may  be ;  and 
every  such  recognizance  may  be  enlarged  from  time  to  time  by  any  such 
justice  or  justices,  to  such  further  time  as  he  or  they  shall  appoint ;  and 
every  such  recognizance  wliich  shall  not  be  enlarged  shall  be  discharged 
without  fee  or  reward,  when  the  party  shall  have  appeared  according  to 
the  condition  tiiereof." 

Sect.  6.  "  Every  fine  imposed  by  any  justices  under  the  authority  of 
this  Act  shall  be  paid  to  the  clerk  to  the  convicting  justices,  and  shall 
be  by  him  paid  over  to  the  use  x>f  the  general  county-rate,  or  rate  in  the 
nature  of  a  general  county -rate,  for  the  county,  riding,  division,  borough, 
liberty,  francliise,  city,  tovm,  or  place,  in  which  the  offence  in  respect  of 
which  such  fine  shall  be  imposed  may  have  been  committed." 

As  to  the  sum.  Sect.  7.  "It  shall  be  lawful  for  any  justice  of  the  peace  by  summons  to 

tendaMe'otwit-     require  the  attendance  of  any  person  as  a  witness  upon  the  hearing  of 
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and  bind  by  recognizance  all  persons  whom  he  may  consider  necessary    Juvenile  Of- 
to  be  examined  touching  the  matter  of  such  charge,  to  attend  at  the  time       fenders. 

and  place  to  be  appointed  by  liim,  and  then  and  there  to  give  evidence ■ 

upon  the  hearing  of  such  charge ;  and,  in  case  any  person  so  summoned 
or  required  or  bound,  as  aforesaid,  shall  neglect  or  refuse  to  attend  in . 
pursuance  of  such  summons  or  recognizance,  then,  upon  proof  being  first 
given  of  such  persons  having  been  duly  summoned,  as  hereinafter  men- 
tioned, or  bound  by  recognizance  as  aforesaid,  it  shaU  be  lawful  for  the 
justices  before  whom  any  such  person  ought  to  have  attended,  to  issue 
their  warrant  to  compel  his  appearance  as  a  witness." 

Sect.  8.  "  Every  summons  issued  under  the  authority  of  this  Act  may   Service  of 
be  served  by  delivering  a  copy  of  the  summons  to  the  party,  or  by  deU-   "ummons. 
vering  a  copy  of  the  summons  to  some  inmate  at  such  party's  usual 
place  of  abode ;  and  every  person  so  required,  by  any  writing  under  the 
hand  or  hands  of  any  justice  or  justices,  to  attend  and  give  evidence  as 
aforesaid,  shall  be  deemed  to  have  been  duly  summoned." 

Sect.  9.  "  The  justices  before  whom  any  person  shall  be  summarily  P"""  of  convic. 
convicted  of  any  such  olfence  as  hereinbefore  mentioned  may  cause  the     *"'■ 
conviction  to  be  drawn  up  in  the  form  of  words  set  forth  in  the  schedule 
to  this  Act  annexed,  or  in  any  other  form  of  words  to  the  same  effect, 
Which  conviction  shall  be  good  and  effectual  to  aU  intents  and  pur- 
poses.'' 

Sect.  10.  "  No  such  conviction  shall  be  quashed  for  want  of  form,  or  No  certiorari,  etc 
be  removed  by  certiorari  or  otherwise  into  any  of  her  Majesty's  superior 
Courts  of  record ;  and  no  warrant  of  commitment  shall  be  held  void  by 
reason  of  any  defect  therein,  provided  it  be  therein  alleged  that  the  party 
has  been  convicted,  and  there  be  a  good  and  valid  conviction  to  sustain 
the  same." 

Sect.  H.  "  The  justices  of  the  peace  before  whom  any  person  shall  be 
convicted  under  the  provisions  of  this  Act  shall  forthwith  thereafter 
transmit  the  conviction  and  recognizances  to  the  clerk  of  the  peace  for 
the  county,  borough,  liberty,  or  place  wherein  the  offence  shall  have 
been  committed,  there  to  be  kept  by  the  proper  ofScer  among  the  records 
of  the  Court  of  general  quarter  sessions  of  the  peace;  [and  the  said 
clerk  of  the  peace  shall  transmit  to  one  of  her  Majesty's  principal  secre- 
taries of  state  a  monthly  return  of  the  names,  offences,  and  punishments, 
tnentioned  in  the  convictions,  vpith  such  other  particulars  as  may  from 
time  to  time  be  required]  [a)." 

13.  "  No  conviction  under  the  authority  of  tliis  Act  shall  be  attended 
with  any  forfeiture ;  but,  whenever  any  person  shall  be  deemed  guilty 
under  the  provisions  of  this  Act,  it  shall  be  lawful  for  the  presiding  jus- 
tices to  order  restitution  of  the  property  in  respect  of  wliich  such  offence 
shall  have  been  committed  to  the  owner  thereof  or  liis  representatives ; 
and,  if  such  property  shall  not  then  be  forthcoming,  the  same  justices, 
whether  they  award  punishment  or  dismiss  the  complaint,  may  inquire 
into  and  ascertain  the  value  thereof  in  money,  and,  if  they  think  proper, 
order  payment  of  such  sum  of  money  to  the  true  owner,  by  the  person  or 
persons  convicted,  either  at  one  time  or  by  instalments  at  such  periods 
as  the  Court  may  deem  reasonable ;  and  the  party  or  parties  so  ordered 
to  pay  shall  be  liable  to  be  sued  for  the  same  as  a  debt  in  any  Court  in 
which  debts  may  be  by  law  recovered,  with  costs  of  suit,  according  to 
the  practice  of  such  Court." 

13.  "  "Whenever  any  justices  of  the  peace  shall  adjudge  any  offender 
to  forfeit  and  pay  a  pecuniary  penalty  under  the  authority  of  this  Act, 


Convictions  to  be 
returned  to  tlie 
quarter  sessions. 


No  forfeiture  up- 
on convictions 
under  Act,  but 
presiding  justices 
may  order  resti- 
tution of  pro- 
perty. 


Recovery  of 
penalties. 


(«)  The  part  of  the  section  within      Vict.  c.  67,  s.  1. 
brackets  is  repealed  by  the  21  &  22 
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and  such  penalty  shall  not  be  forthwith  paid,  it  shaU  be  lawful  for  such 
justices,  if  they  shall  deem  it  expedient,  to  appoint  some  future  day  for 
the  payment  of  such  penalty,  and  to  order  the  ofi'ender  to  be  detained  in 
safe  custody  until  the  day  so  to  be  appointed,  unless  such  offender  shall 
give  security  to  the  satisfaction  of  such  justices  for  his  or  her  appearance 
on  such  day;  and  such  justices  are  hereby  empowered  to  take  such 
security  by  way  of  recognizance  or  otherwise,  at  their  discretion ;  and,  if 
at  the  time  so  appointed  such  penalty  shall  not  be  paid,  it  shall  be  lawful 
for  the  same  or  any  other  justices  of  the  peace,  by  warrant  under  their 
hands  and  seals,  to  commit  the  offender  to  the  common  jail  or  house  of 
correction  mthin  their  jurisdiction,  there  to  remain  for  any  time  not 
exceeding  three  calendar  months,  reckoned  from  the  day  of  such  adjudi- 
cation, such  imprisonment  to  cease  on  payment  of  the  said  penalty." 

14.  "  The  justices  in  petty  sessions  assembled  as  aforesaid,  before 
whom  any  person  shall  be  prosecuted  or  tried  for  any  offence  cognizable 
under  this  Act,  are  hereby  authorized  and  empowered,  at  their  discretion, 
at  the  request  of  the  prosecutor  or  of  any  other  person  who  shall  appear 
on  recognizance  or  summons  to  prosecute  or  give  evidence  against  any 
person  accused  of  any  such  offence,  to  order  payment  to  the  prosecutor 
and  witnesses  for  the  prosecution  of  such  sums  of  money  as  to  the  jus- 
tices shall  seem  reasonable  and  sufficient  to  re-imburse  such  prosecutor 
and  mtnesses  for  the  expenses  they  shall  have  severally  incurred  in 
attending  before  the  examining  magistrate,  and  in  otherwise  carrying  on 
such  prosecution,  and  also  to  compensate  them  for  their  trouble  and  loss 
of  time  therein,  and  to  order  payment  to  the  constables  and  other  peace 
officers  for  the  apprehension  and  detention  of  any  person  or  persons  so 
charged ;  and,  although  no  conviction  shall  actually  take  place,  it  shall 
be  lawful  for  the  said  justices  to  order  all  or  any  of  the  payments  afore- 
said, when  they  shall  be  of  opinion  that  the  parties  or  any  of  them  have 
acted  bond  fide ;  and  the  amount  of  expenses  of  attending  before  the 
examining  magistrate,  and  the  compensation  for  trouble  and  loss  of  time 
therein,  and  the  allowances  to  the  constables  and  other  peace  officers  for 
the  apprehension  and  detention  of  the  offender,  and  the  allowances  to  be 
paid  to  the  prosecutor,  witnesses  and  constables  for  attending  at  the  said 
petty  sessions,  shall  be  ascertained  by  and  certified  under  the  hands  of 
the  justices  in  such  petty  session  assembled  as  aforesaid :  provided 
always,  that  the  amount  of  the  costs,  charges,  and  expenses  attending 
any  such  prosecution,  to  be  allowed  and  paid  as  aforesaid,  shall  not  in 
any  one  case  exceed  the  sum  of  forty  sliillings ;  provided  also,  that  no 
expenses  shaU  be  allowed  to  prosecutors,  witnesses,  and  constables  ex- 
ceeding the  sums  allowed,  according  to  a  scale  of  fees  and  aUowanoes 
authorized  and  settled  by  the  justices  of  the  peace  at  quarter  sessions 
assembled,  according  to  the  statute  in  such  case  made  and  provided  with 
respect  to  preliminary  inquiries  before  justices  of  the  peace  in  cases  of 
felony." 

15.  "  Every  such  order  of  payment  to  any  prosecutor  or  other  person, 
after  the  amount  thereof  shall  have  been  certified  by  the  justices  as  afore- 
said, shall  be  forthwith  made  out  and  delivered  by  the  clerk  of  the  said 
petty  session  unto  such  prosecutor  or  other  person,  upon  such  clerk 
being  paid  for  the  same  the  sum  of  sixpence  for  every  such  person,  and 
no  more,  and,  except  in  cases  hereinafter  provided  for,  shall  be  made- 
upon  the  treasurer  of  the  county,  riding,  or  division  in  which  the  offence 
shall  have  been  committed,  or  shall  be  supposed  to  have  been  committed, 
who  is  hereby  authorized  and  required,  upon  sight  of  every  such  order, 
forthwith  to  pay  to  the  person  named  therein,  or  to  any  other  person 
duly  authorized  to  receive  the  same  on  liis  or  her  behalf,  the  money  in 
such  order  mentioned,  and  shall  be  allowed  the  same  in  his  accounts ; 
provided  always,  that  no  such  order  shall  be  valid,  nor  shaU  such  trea- 
surer pay  any  money  thereon,  unless  it  shaU  have  been  framed  and  pre- 
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sented  in  such  form  and  under  such  regulations  as  the  justices  of  the   Juvenile    Of- 
peace  in  quarter  sessions  assembled  shall  from  time  to  time  direct."  fenders. 

Sect.  16,  reciting  that  offences  cognizable  imder  tliis  Act  maybe  com-  'Payment  of  costs 
mitted  in  Uberties,  franchises,- cities,  towns,  and  places  wliich  do  not  wlth'rapecuo 
contribute  to  the  pajinent  of  any  county-rate,  some  of  which  raise  a  rate  boroughs,  etc. 
in  the  nature  of  a  county-rate,  and  others  have  neither  any  such  rate 
nor  any  fund  applicable  to  similar  purposes,  and  it  is  just  that  such 
liberties,  francliises,  cities,  towns,  and  places  should  be  charged  with  all 
costs,  expenses,  and  compensations  ordered  by  vii-tue  of  this  Act  in 
respect  of  such  offences  as  aforesaid  committed  or  supposed  to  have  been 
committed  therein  respectively,  enacts,  that  "  all  siuns  directed  to  be 
paid  by  virtue  of  this  Act  in  respect  of  such  offences  as  aforesaid  com- 
mitted or  supposed  to  have  been  committed  in  such  liberties,  francliises, 
cities,  towns,  and  places  shall  be  paid  out  of  the  rate  in  the  nature  of  a 
county-rate,  or  out  of  any  fund  applicable  to  similar  purposes,  where 
there  is  such  a  rate  or  fund,  by  the  treasurer  or  other  officer  having  the 
collection  or  disbursement  of  such  rate  or  fund,  and,  where  there  is  no 
such  rate  or  fund  in  such  hberties,  franchises,  cities,  towns,  or  places, 
shall  be  paid  out  of  the  rate  or  fund  for  the  relief  of  the  poor  of  the  parish 
or  township,  district  or  precinct  therein,  where  the  offence  was  committed 
or  supposed  to  have  been  committed,  by  the  overseers  or  other  officers 
having  the  collection  or  disbursement  of  such  last-mentioned  rate  or 
fund ;  and  the  order  of  Court  shall  in  every  such  case  be  dh-ected  to 
such  treasurer,  overseers,  or  other  officers  respectively,  instead  of  the 
treasurer  of  the  county,  riding,  or  division,  as  the  case  may  require." 

Sect.  17.  "  All  actions  and  prosecutions  to  be  commenced  against  any  Proceedings 
person  for  anything  done  in  pursuance  of  this  Act  shall  be  laid  and  tried  ^^j^""*'  ''?^°  tr 
m  the  county  where  the  fact  was  committed,  and  shall  be  commenced  Act. 
within  three  calendar  months  after  the  fact  committed,  and  not  otherwise ; 
and  notice  in  writing  of  such  action  or  prosecution,  and  of  the  cause 
thereof,  shall  be  given  to  the  defendant  one  ca,lendar  month  at  least  be- 
fore the  commencement  of  the  action  or  prosecution ;  and  in  any  such 
action  or  prosecution  the  defendant  may  plead  the  general  issue,  and  give 
tliis  Act  and  the  special  matter  in  evidence,  at  any  ti-ial  to  be  had  there- 
upon ;  and  no  plaintiff  shall  recover  in  any  such  action,  if  tender  of  suf- 
ficient amends  shall  have  been  made  before  such  action  brought,  or  if  a 
sufficient  sum  of  money  shall  have  been  paid  into  Court  after  such  action 
brought  by  or  on  behalf  of  the  defendant ;  and,  if  a  verdict  shall  pass  for 
the  defendant,  or  the  plaintiff  shall  become  nonsuit,  or  discontinue  any 
such  action  or  prosecution  after  issue  joined,  or  if,  upon  demm-rer  or 
otherwise,  judgment  shall  be  given  against  the  plaintiff,  the  defendant 
shall  recover  his  full  costs  as  between  attorney  and  clieijt,  and  have  the 
like  remedy  for  the  same  as  any  defendant  hath  by  law  in  other  oases  ; 
and,  though  a  verdict  shall  be  given  for  the  plaintiff  in  such  action,  the 
plaintiff  shall  not  have  costs  against  the  defendant,  unless  the  judge 
before  whom  the  trial  shall  be  shall  certify  his  approbation  of  the  action 
and  of  the  verdict  obtained  thereupon." 

Sect.  18.  "  Nothing  in  this  Act  contained  shall  extend  to  Scotland  or  Extent  of  Act. 
Ireland." 

By  the  35  Vict.  c.  18,  s.  1,  "Where  the  punisliment  of  wliipping  is   Regulation  as  to 
awarded  for  any  offence  by  order  of  one  or  more  justice  or  justices  made   juv^ie^offen- 
in  exercise  of  his  or  their  power  of  summary  conviction,  or  in  Scotland  ders. 
by  the  Court  of  justiciary,  or  by  any  sheriff  or  magistrate,  the  order, 
sentence,   or  conviction  awarding  such  punishment   shall  specify  the 
number  of  strokes  to  be  inflicted,  and  the  instrument  to  be  used  in  the 
infliction  of  them,  and,  in  the  case  of  an  offender  whose  age  does  not  ex- 
ceed fourteen  years,  the  number  of  strokes  inflicted  shall  not  exceed 
twelve,  and  the  instrument  used  shall  be  a  birch  rod." 
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Sect.  2.-  "  No  offender  shall  be  whipped  more  than  once  for  the  same 
offence ;  and  in  Scotland  no  offender  above  sixteen  years  of  age  shall  be 
whipped  for  theft,  or  for  crime  committed  agaiast  person  or  property." 


to  wit. 


%t^ttivXt  of  dforms  («). 

FoBM    OF    CeETIFICATE    OF   DISMISSAL. 

■  )  We,  of  her  Majesty's  justices  of  the  peace  for  the 

]  county  of  ,  [or  /,  a  magistrate  of  the  police  Court  of 

as  the  case  may  be,]  do  hereby  certify,  that  on  the 
day  of  ,  in  the  year  of  our  Lord  ,  at  , 

in  the  said  county  of  ,  M.  N.  was  brought  before  us,  the  said  justices, 

'or  m«  the  said  magistrate']  charged  with  the  following  offence  [that  is  to  say) 
here  state  briefly  the  particulars  of  the  charge],  and  that  we,  the  said  justices, 
or  I,  the  said  magistrate,']  thereupon  dismissed  the  said  eliarge.     Given  under  our 
hands  [or  my  hand]  this  day  of  . 


FoKM  OF  Conviction. 


■  1  Be  it  remembered,  that  on  tlie 

to  wit.  )  the  year  of  our  Lord  one  thousand  eig 


day  of  ,  in 

t  hundred  and  ,  at 

in  the  county  of  ,  [or  riding,  division,  liberty,  etc., 

as  the  case  may  he],  A.  0.  is  convicted  before  us,  J.  P.  and  Q,.  E.,  two  of  her 
Majesty' s  justices  of  the  peace  for  the  said  county  [or  riding,  etc.],  [or  m£,  S.  T., 
a  magistrate  of  the  police  court  of  as  the  case  may  he],  for  that 

he,  the  said  A.  O.,  did  [specify  the  offence,  and  the  time  and  place  when  and 
where  the  same  was  committed,  as  the  case  may  he,  hut  without  setting  forth 
the  evidence],  and  we,  the  said  J.  P.  and  Q,.  E.,  [or  /,  the  said  S.  T.,]  adjudge 
the  said  A.  O.  for  his  said  offence  to  be  imprisoned  in  the  [or  to 

be  imprisoned  in  the  and  there  kept  to  hard  labour  for  the  space  of 

],  [or  we  [or  I]  adjudge  the  said  A.  0.  for  his  said  offence  to 
forfeit  and  pay  J,   [here  state  the  penalty  actually  imposed], 

and,  in  default  of  immediate  payment  of  the  said  sum,  to  be  imprisoned  in  the 

[or  to  be  imprisoned  in  the  and  there  kept  to  hwrd 

labour]  for  the  space  of  ,  unless  the  said  sum  shall  be  sooner  paid. 

Given  under  our  hands  and  seals  [or  my  hand  and  seal]  the  day  and  year  first 
above  mentioned. 


Appeal  to  quar- 
ter sessions. 


The  24  &  25  Vict.  c.  133,  wliioh  was  passed  for  the  pm-pose  of  amend- 
ing the  law  relating  to  the  drainage  of  land  for  agricultural  purposes, 
after  providing  for  the  assignment  of  new  limits  for  commissions  of 
sewers  (ss.  4-13),  the  duration  of  the  commission  (s.  14),  the  quorum  (s. 
15),  the  general  powers  of  the  commissioners  (ss.  16-33),  liabilities  by 
reason  of  tenure  (ss.  34-37),  rating  powers  (ss.  38,  39),  the  mortgage  of 
rates  (ss.  40,  41),  the  authentication,  effect,  and  service  of  notices  (ss. 
43-46),  provides  as  follows  : — 

Sect,  47.  "  Where  any  order,  requisition,  or  rate  has  been  made  by 
the  commissioners,  or  any  act  done  by  them  without  the  presentment  of 
a  jury  in  pursuance  of  the  powers  of  this  Act,  any  person  aggrieved  by 
such  order,  requisition,  or  rate,  may  appeal  to  the  Court  of  quarter  ses- 


(ff)  Those  are  given  by  the  11  &  12  Vict.  c.  89. 
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sions  against  any  such  order,  requisition,  rate,  or  act,  and  the  Coiu-t  may 
confii-m,  annul,  or  modify  the  same  accordingly ;  but  no  such  appeal 
shall  be  entertained  unless  it  is  made  witliin  four  months  next  after  the 
maldng  of  such  order  or  requisition,  or  the  maldng  such  rate,  or  the 
doing  of  such  act,  nor  unless  ten  days'  notice  in  writing  of  such  appeal 
previously  to  the  quarter  sessions  stating  the  nature  and  grounds  tliereof 
is  served  on  the  commissioners,  nor  unless  the  appellant  within  four 
days  after  the  service  of  such  notice  enter  into  recognizances  with  two 
sufficient  sureties  before  a  justice  of  the  peace  conditioned  duly  to  prose- 
cute such  appeal,  and  to  abide  the  order  of  the  Court  thereon." 

Sect.  48.  "  If  at  any  time  after  such  notice  of  appeal  has  been  given 
and  such  recognizance  has  been  entered  into  as  aforesaid,  it  appears  to 
the  Court  of  quarter  sessions  on  the  apphcation  of  either  party  that  the 
matter  in  question  in  such  appeal  consists  wholly  or  in  part  of  matters 
of  mere  account,  or  of  engineeiing  or  other  scientific  questions,  which 
cannot  be  satisfactorily  tried  by  the  Court,  it  shaU  be  lawful  for  such 
Co'iu't  to  order  that  such  matters,  either  wholly  or  in  part,  be  refen-ed  to 
the  arbitration  of  one  or  more  persons  to  be  appointed  by  the  parties,  or 
in  case  of  disagreement  by  the  Court ;  and  the  award  made  on  such  arbi- 
ti'ation  shall  be  enforceable  by  the  same  i^rocess  as  the  order  of  the 
Court  of  quarter  sessions." 

Sect.  49.  "  The  provisions  of  '  The  Common  Law  Procedure  Act, 
1854,'  relating  to  compulsory  references  shall  be  deemed  to  extend  to 
arbitrations  directed  by  the  Court  of  quarter  sessions,  and  the  word 
'  com-t '  in  the  said  Act  shall  be  deemed  to  include  the  Court  of  quarter 
sessions." 

Sect.  50.  "  Where  any  questions  are  declared  by  this  part  of  this  Act 
to  be  determinable,  at  the  option  of  the  owner,  by  justices  or  by  arbitration, 
the  owner  shall  be  deemed  to  have  declared  his  assent  to  the  determina- 
tion thereof  by  justices,  unless  he  require  the  commissioners  to  refer  the 
same  to  arbitration  by  notice  under  his  hand  served  on  the  commis- 
sioners within  ten  days  after  he  has  received  notice  from  them  of  their 
intention  to  have  such  questions  detenniued;  and,  where  the  justices 
have  cognizance  of  the  case,  the  same  proceedings  shall  be  had  as  are 
required  imder  '  The  Lands  Clauses  Consohdation  Act,  1854 '  in  case 
of  a  question  of  disputed  compensation  authorized  to  be  settled  by  two 
justices ;  and,  where  such  questions  are  referred  to  arbitration,  the  same 
proceedings  shall  be  had  as  required  by  the  said  Act  where  any  question 
of  disputed  compensation  authorized  to  be  settled  by  arbitration  has 
arisen ;  subject  to  this  proviso,  that  the  costs  of  such  arbitration  shall 
be  in  the  discretion  of  the  arbitrators." 

Sect.  51.  "  AH  penalties  and  sums  of  money  directed  to  be  recovered 
in  a  simimary  manner  shaU  be  recovered  befoi'e  two  justices  in  manner 
du-eoted  by  the  Act  passed  in  the  session  holden  in  the  11th  and  12th 
years  of  the  reign  of  her  present  Majesty,  c.  43,  intituled,  '  An  Act  to 
facihtate  the  Performance  of  the  Duties  of  Justices  of  the  Peace  out  of 
Sessions  within  England  and  Wales,  with  respect  to  Summary  Convic- 
tion^  and  Orders,'  and  of  any  Act  amending  the  same." 

Sect.  52  provides  for  the  payment  of  the  cost  of  the  commissioners  out 
of  the  rates. 

Sect.  53  provides  for  the  tender  of  amends. 

Sect.  54  saves  the  rights  of  canal  owners  and  wharfingers. 

Sect.  55  provides  that  the  commissioners  shall  not  divert  any  river  so 
as  to  injure  harbours. 

Sect.  56  gives  canal  commissioners,  etc.,  power  to  alter  sewers. 

Sect.  57  preserves  exemptions  under  local  Acts. 

Sect.  58.  "  No  person  shall,  without  the  consent  of  the  commissioners, 
cause  any  filtliy  or  unwholesome  water,  or  washings  of  manufactories  or 
mines,  or  other  foul  or  poisonous  liquid  to  flow  into  any  watercourse 
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"within  tlie  jurisdiction  of  the  commissioners  of  sewers ;  and  ahy.  person 
offending  against  tliis  enactment  sliall  incur  a  penalty  not  exceeding  fivp 
pounds  and  a  further  penalty  of  forty  sliUlings  for  every  day  during 
which  the  offence  is  continued ;  but  tins  section  shall  not  aj)ply  to  any 
person  having  a  legal  right  to  cause  such  water,  washing,  or  liquid  as 
aforesaid,  to  flow  into  any  existing  watercourse." 

Sect.  59  relates  to  the  powers  of  commissioners  of  sewage  and  drain-, 
age  boards  to  execute  works  in  the  adjoining  area. 

Sect.  60  makes  the  powers  of  the  Act  cumulative. 

Sect.  01  provides  that  the  Act  is  not  to  affect  contracts  between  land- 
lord and  tenant. 

Sect.  62  provides  for  the  alteration  of  local  boundaries. 

Part  2  of  the  Act  (ss.  63-71)  provides  for  the  constitution  of  elective 
drainage  districts  (ss.  63-65),  and  the  formation  and  powers  of  drainage 
boards  (ss.  66-71). 

Part  3  (ss.  72-83)  confers  on  private  owners  powers  of  procuring 
outfalls  for  drainage. 

Sects.  72-75  provide  for  the  maldng  of  the  application  for  an  outfall 
to  the  adjoining  owner,  and  the  proceedings  to  be  taken  in  case  of  his 
assent  thereto. 

Sect.  76.  "  The  adjoining  owner  shall  be  deemed  to  have  dissented 
from  the  application  made  to  him  if  he  fail  to  express  liis  assent  thereto 
vrithin  one  month  after  the  service  of  the  notice  of  appUcation  on  liim  ; 
and  in  the  event  of  such  dissent  there  shall  be  decided,  by  two  or  more 
justices  in  petty  sessions  assembled,  unless  the  adjoining  owner  reqmre 
the  same  within  such  period  of  one  month  to  be  decided  by  arbitration, 
the  questions  following,  that  is  to  say : — 

"  1.  Whether  the  pj-oposed  drains  or  unprovements  in  drains  -will 

cause  any  injury  to  the  adjoining  owner,  or  the  occupier  or  other 

person  interested  in  the  lands. 

"2.  Whether  any  injury  tliat  may  be  caused  is  or  is  not  of  a 

nature  to  admit  of  being  fuUy  compensated  for  by  money. 
And  the  provisions  of  the  first  part  of  tliis  Act  relating  to  the  decision 
of  the  questions  therein  mentioned  shall  apply  to  the  decision  of  the 
questions  mentioned  in  this  section. 

"  The  result  of  any  such  decision  shall  be  as  follows,  that  is  to  say : — 
"  1.  If  the  decision  is  that  no  injury  will  be  caused  to  the  ad- 
joining owner,  to  the  occupier,  or  other  parties  interested  in  the 
lands,  the  appUoant  may  proceed  forthwith  to  make  the  proposed 
drains  or  improvements  in  drains. 

"  2.  If  the  decision  is  that  injury  will  be  caused  to  the  adjoining 
o^^Tier,  occupier,  or  other  parties  interested  in  the  lands,  but  that 
such  injury  is  of  a  nature  to  admit  of  being  fully  compensated  by 
money,  the  justices  or  ax-bitrators  shall  proceed  to  assess  such  com- 
pensation, and  to  apportion  the  same  amongst  the  parties  in  their 
judgment  entitled  thereto,  and,  on  payment  of  the  sum  so  assessed, 
the  applicant  UMiy  proceed  to  make  the  proposed  drains  or  improve- 
ments in  drains. 

"  If  the  decision  is  that  injury  will  be  caused  to  the  adjoining 
owner,  occupier,  or  otlisr  parties  interested  ia  the  lands,  and  that 
such  injury  is  not  of  a  nature  to  admit  of  being  fully  compensated 
by  money,  the  applicant  shall  not  be  entitled  to  make  the  proposed 
draias  or  improvements  in  drains." 
Sect.  77  provides  for  the  application  of  the  compensation  where  any 
owner  is  under  disabUity,  etc. 

Sect.  78.  "The  justices  or  arbitrators,  as  the  case  may  be,  in  the 
event  of  their  approving  of  a  scheme  of  drainage  as  proposed  by  the 
applicant  or  as  modified  by  themselves,  shall  cause  a  map  thereof  to  be 
prepared,  and  shall  certify  under  then-  hands  the  correctness  of  such 
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map  ;  and  it  shall  be  the  duty  of  the  applicant  to  fonvard  the  same  to         Lands 
the  clerk  of  the  peace  of  the  county,  riding,  or  division  of  the  county    Clauses  Con- 
whereiu  the  land  is  situate,  who  shaU  keep  the  same  in  his  office  as  a      solidation 
record  of  the  proceedings  between  the  parties."  Act. 

Sect.  79  gives  power  to  the  applicant  to  keep  the  drains  clear  when    

made ;  and,  if  he  neglects  to  do  so,  the  owner  or  occupier  of  the  lands  in 
wliich  they  are  made  may  clear  them  and  recover  the  expenses  of  so 
doing  in  a  summary  manner  from  the  applicant. 

Sect.  80  gives  power  to  the  owner  to  divert  the  drains ;  and  any  dis- 
pute as  to  the  efficiency  of  drains  so  diverted  is  to  be  decided  by  two  or 
more  justices  assembled  in  petty  sessions. 

Sect.  81.  "  Any  person  who  wilfully  obstructs  any  person  making  any    penalty  for  ob- 
drains  or  improvements  in  drains  m  pursuance  of  part  3  of  this  Act,  and   ?'™<!'i"g  °^  'n- 
any  person  who  wilfully  dams  up,  obstructs,  or  in  any  way  injures  any   ''""'^  ™°^' 
drains  or  improvements  in  drains  so  opened  or  made,  shall  for  each 
offence  incur  a  penalty  not  exceeding  ten  pounds,  to  be  recovered  in  a 
summary  manner." 

By  sect.  82,  the  costs  of  the  adjoining  owner  are  to  be  defrayed  by 
the  applicant. 

Sect.  83  makes  provisions  for  the  construction  of  drains,  wliich  will 
have  the  effect  of  changing  the  natural  outfall,  and  gives  any  person  ob- 
jecting thereto  the  rights  of  an  adjoining  owner  who  has  dissented. 


Mantis  Clauses  Consolitratwn  ^et> 

Thb  8  &  9  Vict.  c.  18,  consolidates  into  one  Act  the  provisions  usually 
inserted  in  Acts  authorizing  the  taking  of  lands  for  undertaldngs  of  a 
public  nature ;  and  such  of  the  sections  as  are  material  for  justices  to 
know  are  here  noticed. 

Sect.  3  is  the  interpretation  clause,  and,  among  other  enactments,  con- 
tains the  following : — 

"The  word  ""justices'  shall  mean  justices  of  the  peace  acting  for  the  "Justices." 
county,  city,  liberty,  ouique  port,  or  place  where  the  matter  requiring 
the  cognizance  of  any  such  justice  shall  arise,  and  who  shall  not  be  in- 
terested in  the  matter ;  and,  where  such  matter  shall  arise  in  respect  of 
lands  being  the  property  of  one  and  the  same  party,  situate  not  wholly  in 
any  one  county,  city,  borough,  liberty,  cinque  port,  or  place,  the  same 
shall  mean  a  justice  acting  for  the  county,  city,  borough,  liberty,  cinque 
port,  or  place,  where  any  part  of  such  lands  shall  be  situate,  and  who 
shall  not  be  interested  in  such  mattter ;  and,  where  any  matter  shall  be 
authorized  or  required  to  be  done  by  two  justices,  the  expression  '  two  "  Two  justices, 
justices  '  shaU  be  understood  to  mean  two  justices  assembled  and  acting 
together." 

Sect.  9  enacts  that  the  amount  of  compensation  for  land  taken  under 
the  Act  shall,  in  the  case  of  parties  under  disabihty,  be  ascertained  by 
two  surveyors  to  be  named  by  the  parties,  or,  if  they  cannot  agree,  by  a 
tliird  surveyor,  to  be  nominated  by  two  justices  on  the  application  of 
either  party  after  notice  to  the  other  party  {a). 

Sect.  17.   "  A  certificate  under  the  hands  of  two  justices,  certifying  a  certificate  of 
that  tlie  whole  of  the  prescribed  sum  has  been  subscribed,  shall  be  two  justices  to  be 
sufficient  evidence  thereof;  and,  on  the  application  of  the  promoters  of  capitaThas  been' 
subscribed. 


[a)  By  the  23  &  24  Vict.  c.  106,  o. 
4,  the  amount  of  the  rent- charge 
where  land  may  be  sold  in  considera- 


tion, of  an  annual  rent-charge  is  to 
be  settled  in  the  maimer  directed  by 
this  section. 
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the  undertaking,  and  the  production  of  such  evidence  as  such  justices 
think  proper  and  sufficient,  such  justices  shall  grant  such  certificate  ac- 
cordingly." 

Sect.  23.  "If  no  agreement  be  come  to  between  the  promoters  of  the 
imdertaking  and  the  owners  of,  or  parties  by  this  Act  enabled  to  sell  and 
convey  or  release,  any  lands  taken  or  required  for  or  injuriously  affected 
by  the  execution  of  the  undertaking,  or  any  interest  in  such  lands,  as  to  the 
value  of  such  lands  or  of  any  interest  thereiu,  or  as  to  the  compensation 
to  be  made  in  respect  thereof,  and  if  iu  any  such  case  the  compensation 
claimed  shall  not  exceed  iifty  pounds,  the  same  shall  be  settled  by  two 
justices." 

An  order  made  under  this  section  is  within  the  11  &  12  Vict.  c.  43,  s. 
1 ;  and  the  complaint  on  which  it  is  founded  must,  therefore,  be  made 
within  six  months  after  the  cause  of  complaint  arose.  {In  re  Edmundson, 
17  Q.  B.  67.)  If  the  order  is  made  without  jurisdiction,  it  may  be  brought 
up  by  certiorari  and  quashed.     [lb.) 

Sect.  24.  "It  shall  be  lawful  for  any  justice,  upon  the  application  of 
either  party  with  respect  to  any  question  of  disputed  compensation  by 
this  or  the  special  Act,  or  any  Act  incorporated  therewith,  authorized  to 
be  settled  by  two  justices,  to  summon  the  other  party  to  appear  before 
two  justices,  at  a  time  and  place  to  be  named  in  the  summons,  and  upon 
the  appearance  of  such  parties,  or  in  the  absence  of  any  of  them  upon 
proof  of  due  service  of  the  summons,  it  shall  be  lawful  for  such  justices 
to  hear  and  determine  such  question,  and  for  that  purpose  to  examine 
such  parties  or  any  of  them,  and  their  vsdtnesses,  upon  oath,  and  the 
costs  of  every  such  inquiry  shall  be  in  the  discretion  of  such  justices,  and 
they  shall  settle  the  amount  thereof." 

Sect.  28.  "  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  shall 
refuse,  or  shall,  for  seven  days  after  request  of  either  party  to  such  arbi- 
tration, neglect  to  appoint  an  umpire,  the  Board  of  Trade,  in  any  case  in 
which  a  railway  company  shall  be  one  party  to  the  arbiti*ation,  and  two 
justices  in  any  other  case,  shall,  on  the  application  of  either  party  to 
such  arbitration,  appoint  an  umpire,  and  the  decision  of  such  imipire  on 
the  matters  on  which  the  arbitrators  shall  differ,  or  which  shall  be  re- 
ferred to  him  under  this  or  the  special  Act,  shall  be  final." 

Sect.  58.  "  The  purchase-money  or  compensation  to  be  paid  for  any 
lands  to  be  purchased  or  taken  by  the  promoters  of  the  undertaking  from 
any  party  who,  by  reason  of  absence  from  the  kingdom,  is  prevented 
from  treating,  or  who  cannot  after  diligent  inquiry  be  found,  or  who 
shall  not  appear  at  the  time  appointed  for  the  inquiry  before  the  jury  as 
hereinbefore  provided  for,  after  due  notice  thereof,  and  the  compensation 
to  be  paid  for  any  permanent  injury  to  such  lands,  shall  be  such  as  shall 
be  determined  by  the  valuation  of  such  able  practical  surveyor  as  two 
justices  shall  nominate  for  that  purpose  as  hereinafter  mentioned." 

Sect.  59.  "  Upon  apphcation  by  the  promoters  of  the  undertaking  to 
two  justices,  and  upon  such  proof  as  shall  be  satisfactory  to  them,  that 
any  such  party  is,  by  reason  of  absence  from  the  kingdom,  prevented 
from  treating,  or  cannot  after  dihgent  inquiry  be  found,  or  that  any  such 
party  failed  to  appear  on  such  inquiry  before  a  jury  as  aforesaid,  after 
due  notice  to  him  for  that  purpose,  such  justices  shall,  by  writing  under 
their  hands,  nominate  an  able  practical  surveyor  for  determining  such 
compensation  as  aforesaid,  and  such  surveyor  shall  determine  the  same 
accordingly,  and  shall  annex  to  Ms  valuation  a  declaration  in  writing 
subscribed  by  him  of  the  con-ectness  thereof." 

The  deed  appointing  the  surveyor  need  not  describe  the  lands  which 
are  to  be  valued,     [Poynder  v.  The  Great  Northern  By.  Go.,  16  Sim.  3.) 

Sect.  60.  "  Before  such  surveyor  shall  enter  upon  the  duty  of  maldng 
such  valuation  as  aforesaid  he  shall,  in  the  presence  of  such  justices,  or 


Purchase-money 
and  compensa- 
tion, how  to  be 
estimated. 
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one  of  them,  make  and  subscribe  the  declaration  following  at  the  foot  of         Lands 
such  nomination  (that  is  to  say), —  Glauses  Oon- 

I,  A.  B.,  do  solemnly  and  sincerely  declare  that  I  will  faithfully,  impartially,  . 

and  honestly,  according  to  the  best  of  my  skill  and  ability,  execute  tJie  duty  of  ' 

making  the  valuation  hereby  referred  to  me. 

Made  and  subscribed  in  the  presence  of  ,  A.  B. 

And,  if  any  surveyor  shall  corruptly  make  such  declaration,  or  having 
made  such  declaration  shall  wOfuUy  act  contrary  thereto,  he  shall  be 
guilty  of  a  misdemeanoiu:." 

Sect.  63.  "In  estimating  the  purchase-money  or  compensation  to  be 
paid  by  the  promoters  of  the  undertaking  in  any  of  the  cases  aforesaid, 
regard  shall  be  had  by  the  justices,  arbitrators,  or  surveyors,  as  the  case 
may  be,  not  only  to  the  value  of  the  land  to  be  purchased  or  taken  by 
the  promoters  of  the  undertaldng  but  also  to  the  damage,  if  any,  to  be 
sustained  by  the  owner  of  the  lands  by  reason  of  the  severing  of  the 
lands  taken  from  the  other  lands  of  such  owner,  or  otherwise  injuriously 
affecting  such  other  lands  by  the  exercise  of  the  powers  of  this  or  the 
special  Act,  or  any  Act  incorporated  therewith." 

Sect.  85.  "  That  if  the  promoters  of  the  undertaking  shall  be  desirous  Promoters  to  be 
of  entering  upon  and  using  any  such  lands  before  an  agreement  shall  have  allowed  to  enter 
been  come  to  or  an  award  made,  or  verdict  given  for  the  purchase-money  purchase,  on'° 
or  compensation  to  be  paid  by  them  in  respect  of  such  lands,  it  shall  be  making  deposit 
lawful  for  the  promoters  of  the  undertaking  to  deposit  in  the  bank  by  rityand'giTing" 
way  of  seomity,  as  hereinafter  mentioned,  either  the  amount  of  pm-chase-  bond, 
money  or  compensation  claimed  by  any  party  interested  in  or  entitled  to 
sell  and  convey  such  lands,  and  who  shall  not  consent  to  such  entry,  or 
such  a  sum  as  shall,  by  a  surveyor  appointed  by  two  justices  (a)  in  the  man- 
ner hereinbefore  provided  in  the  case  of  parties  who  cannot  be  found,  be 
determined  to  be  the  value  of  such  lands,  or  of  the  interest  therein  wliieh 
such  party  is  entitled  to  or  enabled  to  sell  and  convey,  and  also  to  give 
to  such  party  a  bond,  under  the  common  seal  of  the  promoters,  if  they 
be  a  corporation,  or,  if  they  be  not  a  corporation,  under  the  hands  and 
seals  of  the  said  promoters,  or  any  two  of  them,  vrith  two  sufficient  sure- 
ties to  be  approved  of  by  two  justices  in  case  the  parties  differ  (6) ,  in  a  penal 
sum  equal  to  the  sujn  so  to  be  deposited,  conditioned  for  payment  to  such 
party,  or  for  deposit  in  the  bank  for  the  benefit  of  the  parties  interested 
in  such  lands,  as  the  case  may  require,  mider  the  provisions  herein  con- 
tained, of  all  such  purchase-money  or  compensation  as  may  in  manner 
hereinbefore  provided  be  determined  to  be  payable  by  the  promoters  of 
the  undertaking  in  respect  of  the  lands  so  entered  upon,  together  with 
interest  thereon,  at  the  rate  of  five  pounds  per  centum  per  annum,  from 
the  time  of  entering  on  such  lands,  until  such  purchase-money  or  com- 
pensation shall  be  paid  to  such  party  or  deposited  in  the  bank  for  the 
benefit  of  the  parties  interested  in  such  lands  under  the  provisions  herein 
contained;  and,  upon  such  deposit  by  way  of  security  being  made  as 
aforesaid,  and  such  bond  being  delivered  or  tendered  to  such  non-oon- 
sentuag  party  as  aforesaid,  it  shall  be  lawful  for  the  promoters  of  the  un- 
dertaking to  enter  upon  and  use  such  lands,  without  having  first  paid  or 
deposited  the  purchase-money  or  compensation  in  other  cases  required 
to  be  paid  or  deposited  by  them  before  entering  upon  any  lands  to  be 
taken  by  them  under  the  provisions  of  this  or  the  special  Act." 

Sect.  89.  "  If  the  promoters  of  the  undertaking  or  any  of  their  con-    Penalty  on  the 
tractors  shall,  except  as  aforesaid,  wilfully  enter  upon  and  take  possession  promoters  of  the 


(ff)  By  the  30  &  31  Vict.  c.  127,  s. 
36,  the  surveyor,  in  the  case  of  rail- 
way companies,  is  to  he  appointed  by 
the  Board  of  Trade. 


(4)  The  approval  of  the  sureties 
may  be  given  by  the  justices  upon  an 
ex  parte  application.  {Ex  parte  Lang- 
ham,  1  De  G.  ^  S.  486.) 


188 

Lands 
Clauses  Con- 
solidation 
Act. 

tcring  upon  lands 
without  consent 
before  payment 
of  the  purchase- 
money. 


Hattas  ©lattSfs  ©ottsoItSattott  ^ct. 

of  any  lands  which  shall  be  required  to  be  purchased  or  permanently- 
used  for  the  purposes  of  the  special  Act,  without  such  consent  as  afore- 
said, or  without  having  made  such  payment  for  the  benefit  of  the  parties 
interested  in  the  lands,  or  such  deposit  by  way  of  security  as  aforesaid, 
the  promoters  of  the  undertaldiig  shall  forfeit  to  the  party  in  possession 
of  such  lands  the  sum  of  ten  pounds,  over  and  above  the  amount  of  any 
damage  done  to  such  lands  by  reason  of  such  entry  and  taking  possession 
as  aforesaid,  such  penalty  and  damage  respectively  to  be  recovered  be- 
fore two  justices ;  and,  if  tlie  promoters  of  the  uudertaldng  or  their  con- 
tractors shall,  after  conviction  in  such  penalty  as  aforesaid,  continue  in 
unlawful  possession  of  any  such  lands,  the  promoters  of  the  imdertaking 
shall  be  liable  to  forfeit  the  sum  of  twenty-five  pounds  for  every  day  they  or 
their  contractors  shall  so  remain  in  possession  as  aforesaid,  such  penalty 
to  be  recoverable  by  the  party  in  possession  of  such  lands,  with  costs, 
by  action  in  any  of  the  superior  Courts  :  provided  always,  that  nothing 
herein  contained  shall  be  held  to  subject  the  promoters  of  the  under- 
taking to  the  payment  of  any  such  penalties  as  aforesaid,  if  they  shall 
bond  fide  and  without  collusion  have  paid  the  compensation  agreed  or 
awarded  to  be  paid  in  respect  of  the  said  lands  to  any  person  whom  the 
promoters  of  the  undertaking  may  have  reasonably  believed  to  be  entitled 
thereto,  or  shall  have  deposited  the  same  in  the  bank  for  the  benefit  of 
the  parties  interested  in  the  lands,  or  made  such  deposit  by  way  of  se- 
curity in  respect  thereof  as  hereinbefore  mentioned,  although  such  person 
may  not  have  been  legally  entitled  thereto." 

Decision  of  jus-         Sect,  90.  "  On  the  trial  of  any  action  for  any  such  penalty  as  aforesaid 

tices  not  c™"'"-  the  decision  of  the  justices  under  the  pro\'ision  hereinbefore  contained 

right  of  the  pro-  shall  not  be  held  conclusive  as  to  the  right  of  entry  on  any  such  lands  by 

meters.  the  promoters  of  the  imdertaking." 

It  no  committee  Sect.  106.  "  If,  Upon  being  duly  convened  by  the  promoters  of  the  im- 
be  appointed,  the  dertaldng,  no  efiectual  meeting  of  the  parties  entitled  to  such  common- 
termined  by  a  "  able  Or  other  rights  shall  take  place,  or  if,  taldng  place,  such  meeting 
surveyor.  fail  to  appoint  such  committee,  the  amount  of  such  compensation  shall 

be  determined  by  a  surveyor  to  be  appointed  by  two  justices,  as  herein- 
before provided  in  the  case  of  parties  who  cannot  be  found." 


Release  of  part 
of  lands  from 
charge. 


Service  of  notices 
upon  com- 
pany (S). 


Sect.  116.  "  If  part  only  of  the  lands  charged  vidth  any  such  rent- 
service,  rent-charge,  chief  or  other  rent,  payment  or  encumbrance,  be 
required  to  be  taken  for  the  purposes  of  the  special  Act,  the  apportion- 
ment of  any  such  charge  may  be  settled  by  agreement  between  the  party 
entitled  to  such  charge  and  the  owner  of  the  lands  on  the  one  part,  and  the 
promoters  of  the  undertaking  on  the  other  part ;  and,  if  such  apportion- 
ment (a)  be  not  so  settled  by  agreement  the  same  shall  be  settled  by  two 
justices ;  but,  if  the  remaining  part  of  the  lands  so  jointly  subject  be  a 
sufficient  security  for  such  charge,  then,  with  consent  of  the  owner  of 
the  lands  so  jointly  subject,  it  shall  be  lawful  for  the  party  entitled  to 
such  charge  to  release  therefrom  the  lands  required,  on  condition  or  in 
consideration  of  such  other  lands  remaining  exclusively  subject  to  the 
whole  thereof." 

Sect.  134.  "  That  any  summons  or  notice,  or  any  writ  or  other  pro- 
ceeding at  law  or  in  equity,  requiring  to  be  seized  upon  the  promoters 
of  the  imdertaking,  may  be  served  by  the  same  being  left  at  or  trans- 
mitted through  the  post  directed  to  the  principal  ofBce  of  the  promoters 
of  the  undertaking,  or  one  of  the  principal  offices  where  there  shall  be 
more  than  one,  or  being  given  or  transmitted  tlirough  the  post  directed  to 


[a)  A  similar  provision  aa  to  ap- 
portionment of  rent,  where  part  only 
of  the  lands  leased  is  required,  is 
made  by  ss.  119-121. 

(5)  This  section  is  applicable  to  all 


cases  where  a  summons  or  notice  is 
required  for  any  purpose.  {In  re 
South  Yorkshire  Ry.  Co.,  IS  L.J.,Q.  B. 
333.) 
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the  secretary,  or  in  case  there  be  no  secretary,  the  solicitor  of  the  said 
promoters." 

Sect.  136.  "  Every  penalty  or  forfeiture  imposed  by  tliis  or  the  special 
Act,  or  by  any  bye-law  (a)  made  in  pursuance  thereof,  the  recovery  of 
which  is  not  otherwise  provided  for,, may  be  recovered  by  summary  pro- 
ceeding before  two  justices;  and,  on  complaint  being  made  to  any  justice, 
he  shall  issue  a  summons  reciuiring  the  party  complained  against  to 
appear  before  two  justices  at  a  time  and  place  to  be  named  in  such  sum- 
mons ;  and  every  such  summons  shall  be  served  on  the  party  offending, 
either  in  person  or  by  leaving  the  same  with  some  inmate  at  his  usual 
place  of  abode;  and,  upon  the  appearance  of  the  party  complained  against, 
or,  in  his  absence,  after  proof  of  the  due  service  of  such  summons,  it 
shall  be  lawful  for  any  two  justices  to  proceed  to  the  hearing  of  the  com- 
plaint, and  that  although  no  information  in  writing  or  in  print  shall  have 
been  exhibited  before  them ;  and,  upon  proof  of  the  offence,  either  by  the 
confession  of  the  party  complained  against,  or  upon  the  oath  of  one 
credible  witness  or  more,  it  shall  be  lawful  for  such  justices  to  convict 
the  offender,  and  upon  such  conviction  to  adjudge  the  offender  to  pay  the 
penalty  or  forfeiture  incm-red  as  well  as  such  costs  attending  the  con- 
viction as  such  justices  shall  think  fit." 

Sect.  137.  "  If,  forthwith  upon  any  such  adjudication  as  aforesaid,  the 
amount  of  the  penalty  or  forfeiture,  and  of  such  costs  as  aforesaid,  be 
not  paid,  the  amount  of  such  penalty  and  costs  shall  be  levied  by  distress ; 
and  such  justices  or  either  of  them  shall  issue  their  or  his  warrant  of 
distress  accordingly." 

Sect.  138.  "  Where  in  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  any  sum  of  money,  whether  in  the  nature  of  penalty,  costs,  or 
otherwise,  is  dheoted  to  be  levied  by  distress,  such  sum  of  money  shall 
be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  party 
liable  to  pay  the  same ;  and  the  overplus  arising  from  the  sale  of  such 
goods  and  chattels,  after  satisfying  such  sum  of  money  and  the  expenses 
of  the  distress  and  sale,  shaU  be  returned  on  demand  to  the  party  whose 
goods  shall  have  been  distrained." 

Sect.  139.  "  The  justices  by  whom  any  such  penalty  or  forfeiture  shall  Application  of 
be  imposed  may,  where  the  apphoation  thereof  is  not  otherwise  provided  penalties, 
for,  award  not  more  than  one-half  thereof  to  the  informer,  and  shall 
award  the  remainder  to  the  overseers  of  the  poor  of  the  parish  in  wliich 
the  offence  shall  have  been  committed  to  be  apphed  in  aid  of  the  poor's- 
rate  of  such  parish ;  or,  if  the  place  wherein  the  offence  shall  have  been 
committed  shall  be  extra-parochial,  then  such  justices  shall  direct  such 
remainder  to  be  apphed  in  aid  of  the  poor's-rate  of  such  extra-parooliial 
place,  or,  if  there  shall  not  be  any  poor's-rate  therein,  in  aid  of  the  poor's- 
rate  of  any  adjoining  parish  or  district." 

Sect.  140.  "  If  any  such  sum  shall  be  payable  by  the  promoters  of  the 
undertaking,  and  if  sufficient  goods  of  the  said  promoters  cannot  be  foiuid 
whereon  to  levy  the  same,  it  may,  if  the  amount  thereof  do  not  exceed 
twenty  poimds,  be  recovered  by  distress  of  the  goods  of  the  treasurer  of  the 
said  promoters,  and  the  justices  aforesaid,  or  either  of  them,  on  apphoa- 
tion shall  issue  their  or  his  warrant  accordingly ;  but  no  such  distress 
shall  issue  against  the  goods  of  such  treasm-er  unless  seven  days'  previous 
notice  in  writing,  stating  the  amount  so  due,  and  demanding  payment 
thereof,  has  been  given  to  such  treasurer  or  left  at  liis  residence ;  and,  if 
such  treasurer  pay  any  money  under  such  distress  as  aforesaid,  he  may 


Penalties  to  be 
levied  by  dis- 
tress. 


Distress,  how  to 
be  levied. 


Distress  against 
tlie  treasurer. 


(ffi)  A  bye-law  by  which  every 
passenger  on  a  railway,  not  producing 
or  delivering  up  his  ticket  on  leaving 
the  company's  premises,  was  required 
to  pay  his  fare  from  the  place  whence 


the  train  originally  started,  was  held 
not  to  he  a  bye-law  imposing  a 
"  penalty  or  forfeiture."  [Chilton  v. 
The  London  ^-  Croydon  Ry.  Co.,  16  M. 
#  W.  .212.). 
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retain  the  amomit  so  paid  by  lum,  and  all  costs  and  expenses  occasioned 
thereby,  out  of  money  belonging  to  the  promoters  of  the  undertaking 
coming  hito  his  custody  or  control,  or  he  may  sue  them  for  the  same." 

Sect.  141.  "  No  distress  levied  by  virtue  of  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  shaJl  be  deemed  unlavrful,  nor  shall  any 
party  making  the  same  be  deemed  a  trespasser  on  account  of  any 
defect  or  want  of  form  in  the  summons,  conviction,  warrant  of  distress, 
or  other  proceeding  relating  thereto,  nor  shall  such  party  be  deemed  a 
trespasser  ah  initio  on  account  of  any  irregularity  afterwards  committed 
by  him ;  but  all  persons  aggrieved  by  such  defect  or  irregularity  may 
recover  full  satisfaction  for  the  special  damage  in  an  action  upon  the 
case." 

Sect.  142.  "  No  person  shall  be  liable  to  the  payment  of  any  penalty  or 
forfeiture  imposed  by  virtue  of  this  or  the  special  Act,  or  any  Act  incor- 
porated therewith,  for  any  offence  made  cognizable  before  a  justice, 
unless  the  complaint  respecting  such  offence  shall  have  been  made  before 
such  justice  within  six  months  next  after  the  commission  of  such 
offence." 

Sect.  143.  "  It  shall  be  lawful  for  any  justice  to  summon  any  person  to 
appear  before  him  as  a  witness  in  any  matter  in  which  such  justice 
shall  have  jurisdiction  under  the  provisions  of  this  or  the  special  Act  at 
a  time  and  place  mentioned  in  such  simimons,  and  to  administer  to  him 
an  oath  to  testify  the  truth  in  such  matter ;  and,  if  any  person  so  sum- 
moned shall,  vidthout  reasonable  excuse,  refuse  or  neglect  to  appear  at 
the  time  and  place  appointed  for  that  purpose,  having  been  paid  or  ten- 
dered a  reasonable  sum  for  his  expenses,  or  if  any  person  appearing 
shall  refuse  to  be  examined  upon  oath  or  to  give  evidence  before  such 
justices,  every  such  person  shall  forfeit  a  sum  not  exceeding  five  pounds 
for  every  such  offence." 

Sect.  144.  "  The  justices  before  whom  any  person  shall  be  convicted 
of  any  offence  against  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  may  cause  the  conviction  to  be  drawn  up  according  to  the 
form  in  the  schedule  (C.)  to  tliis  Act  annexed." 

Sect.  145.  "  No  proceeding  in  pm'suance  of  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  shall  be  quashed  or  vacated  for  want  of 
form ;  nor  shall  the  same  be  removed  by  certiorari  [a)  or  otherwise  uito 
any  of  the  superior  Courts." 

Sect.  146.  "  If  any  party  shall  feel  aggrieved  by  any  determination  or 
adjudication  of  any  justice  vsdth  respect  to  any  penalty  or  forfeiture  under 
the  provisions  of  this  or  the  special  Act,  or  any  Act  incorporated  there- 
vidth,  such  party  may  appeal  to  the  general  quarter  sessions  for  the 
county  or  place  in  which  the  cause  of  appeal  shall  have  arisen ;  but  no 
such  appeal  shall  be  entertained  unless  it  be  made  within  four  months 
next  after  the  making  of  such  determination  or  adjudication,  nor  unless 
ten  days'  notice  in  writing  of  such  appeal,  stating  the  nature  and  groiuids 
thereof,  be  given  to  the  party  against  whom  the  appeal  shaU  be  brought, 
nor  unless  the  appellant  forthwith  after  such  notice  enter  into  recogniz- 
ances, with  two  sufficient  sureties,  before  a  justice,  conditioned  duly  to 
prosecute  such  appeal,  and  to  abide  the  order  of  the  Court  thereon." 

Sect.  147.  "  At  the  quarter  sessions  for  which  such  notice  shall  be 
given  the  Court  shall  proceed  to  hear  and  determine  the  appeal  in  a 
summary  way,  or  they  may,  if  they  think  fit,  adjoxuii  it  to  the  following 
sessions ;  and  upon  the  hearing  of  such  an  appeal  the  Court  may,  if 


(»)  The  certiorari  may,  however, 
issue,  if  the  proceeding  is  not  within 
the  jurisdiction  given  by  the  Act. 


[Meg.  V.  S.  Wales  R.  Co.,  13  Q.  BS 
13  i.  J.,  Q.  B.  310.) 


§1- 


aanfllora  antt  Emmt 
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they  think  fit,  mitigate  any  penalty  or  forfeiture,  or  they  may  confirm  or 
quash  the  adjudication,  and  order  any  money  paid  by  the  appellant,  or 
levied  by  distress  upon  his  goods,  to  be  returned  to  him,  and  may  also 
order  such  further  satisfaction  to  be  made  to  the  party  injured  as  they 
may  judge  reasonable ;  and  they  may  make  such  order  concerning  the 
costs,  both  of  the  adjudication  and  of  the  appeal,  as  they  may  think  rea- 
sonable." 

Sect.  149.  "  That  any  person  who,  upon  any  examination  upon  oath  Persons  giving 

under  the  provisions  of  this  or  the  special  Act,  or  any  Act  incorporated  '*''*''  e'^Wenoe 

therewith,  shall  wilfuUy  and  comiptly  give  false  evidence,  shaU  be  liable  „f  perjS^.      "^ 
to  the  penalties  of  wilful  and  corrupt  perjury," 


Schedule  (C.) 

Form  of  Conviction, 
to  wit 
Be  it  remembered,  that  on  the  day  of  ,  in  the  year  of  ou/r  Lord  , 

A.  B.  is  convicted  before  us  G.  and  B.,  two  of  her  Majesty's  justices  of  the  peace  for 
the  cownty  of  [here  describe  the  offence  generally  and  the  time  and  place 

when  and  where  committed],   contrary  to  the  [here  name  the  special  Act]. 
Given  under  our  ha/nds  and  seals,  the  day  and  year  first  above-written. 

CD. 


ilantilorti  anti  %tx[mt 

As  to  distress  for  rent,  see  tit.  "Distress  for  Bent,"  Vol  I. 

As  to  removing  goods  to  avoid  a  distress,  see  lb. 

As  to  embezzlement  by  lodgers,  see  tit.  "Larceny,"  post. 


Herein  of- 


1.  The  Recovery  of  Possession  of  Premises  on  Tenants  deserting 
them,  p.  191. 

3.  on  Determination  of  Tenancy,  p.  194. 


I.  H^t  ilecoijag  of  possession  of  premtscs  on  ^Tenants 
iaesfrttng:  ti&em. 

The  11  Geo.  2,  c.  19,  s.  16,  reciting  that  "  landlords  are  often  great  Tenants  desert- 
sufierers  by  tenants  running  away  in  arrear,  and  not  only  suffering  the   !"s  premises, 
demised  premises  to  lie  uncultivated  without    any  distress  thereon,   poss'ession'if  rent 
whereby  their  landlords  or  lessors  might,  be  satisfied  for  the  rent-an-ear,   in  arrear,  etc. 
but  also  refusing  to  dehver  up  the  possession  of  the  demised  premises, 
whereby  the  landlords  are  put  to  the  expense  and  delay  of  recovering  in 
ejectment,"  enacts,  "that,  from  and  after  the  said  24th  day  of  June, 
1738,  if  any  tenant  holding  any  lands,  tenements,  or  hereditaments,  at  a 
rack-rent,  or  where  the  rent  reserved  shall  be  fuU  three-fourths  of  the 
yearly  value  of  the  demised  premises,  who  shall  be  in  arrear  for  one 
year's  rent,  shaU  desert  the  demised  premises,  and  leave  the  same  un- 
cultivated or  unoccupied,  so  as  no  snfflcient  distress  can  be  had  to 
countervail  the  arrears  of  rent,  it  shall  and  may  be  lawful  to  and  for 
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§1. 


Appeal. 


Provisions  ex- 
tended to  half- 
year'a  rent  in 
arrear,  and 
although  no 
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re-entry  is  re- 
served. 


In  metropolitar 
police  district. 


Complaint  on 
oath. 


two  or  more  justices  of  the  peace  of  the  county,  riding,  division,  or  place 
(having  no  interest  ia  the  demised  premises),  at  the  request  (a)  of  the 
lessor  or  landlord,  lessors  or  landlords,  or  his,  her,  or  their  bailiff  or 
receiver,  to  go  upon  and  view  the  same,  and  to  affix,  or  cause  to  be 
affixed,  on  the  most  notorious  part  of  the  premises,  notice  {h)  in  writing 
what  day  (at  the  distance  of  fourteen  days  at  least)  they  will  return  to 
take  a  second  view  thereof ;  and,  if  upon  such  second  view  the  tenant,  or 
some  person  on  his  or  her  behalf,  shall  not  appear  and  pay  the  rent  in 
arrear,  or  there  shall  not  be  sufficient  distress  upon  the  premises,  then 
the  said  justices  may  put  the  landlord  or  landlords,  lessor  or  lessors, 
into  the  possession  of  the  said  demised  premises ;  and  the  lease  thereof 
to  such  tenant,  as  to  any  demise  therein  contained  only,  shall  from 
thenceforth  become  void." 

Sect.  17.  "  Such  proceedings  of  the  said  justices  shall  be  examinable 
in  a  sunmiary  way  by  the  next  justice  or  justices  of  assize  of  the  respec- 
tive counties  in  which  such  lands  or  premises  lie ;  and,  if  they  lie  in  the 
city  of  London  or  county  of  Middlesex,  by  the  judges  of  the  courts  of 
King's  Bench  or  Common  Pleas;  and,  if  in.  the  counties  palatine  of 
Chester,  Lancaster,  or  Durham,  then  before  the  judges  thereof;  [and  if 
in  Wales,  then  before  the  Courts  of  grand  sessions  (c)  respectively;] 
who  are  hereby  respectively  empowered  to  order  restitution  to  be  made 
to  such  tenant,  together  with  his  or  her  expenses  and  costs,  to  be  paid 
by  the  lessor  or  landlord,  lessors  or  landlords,  if  they  shall  see  cause  for 
the  same,  and,  in  case  they  shall  affii'm  the  act  of  the  said  justices,  to 
award  costs  not  exceeding  five  pounds  for  the  frivolous  appeal." 

The  57  Geo.  3,  c.  52,  after  reciting  that  it  is  expedient  for  the  due 
protection  of  the  interest  of  landlords  that  so  much  of  the  11  Geo.  2, 
c.  19,  as  requires  a  tenant  to  be  in  arrear  for  one  year's  rent  should  be 
altered,  and  that  the  provisions  of  the  said  Act  should  be  extended  to 
tenancies  where  no  right  of  entry  in  case  of  non-payment  is  resented  to 
the  landlord,  enacts,  "  That  the  provisions,  powers,  and  remedies  by  the 
said  recited  Act  given  .to  lessors  and  landlords,  in  case  of  any  tenant 
deserting  the  demised  premises,  and  leaving  the  same  uncultivated  or 
unoccupied,  so  as  no  sufficient  distress  can  be  had  to  countervail  the 
arrears  of  rent,  shall  be  extended  to  the  case  of  tenants  holding  any 
lands,  tenements,  or  hereditaments  at  a  rack-rent,  or  where  the  rent 
reserved  shall  be  full  tliree-fourths  of  the  yearly  value  of  the  demised 
premises,  and  who  shall  be  in  arrear  for  one  half-year's  rent  (instead  of 
for  one  year,  as  in  the  said  recited  Act  is  provided  and  enacted),  and 
who  shall  hold  such  lands  and  tenements  or  hereditaments  under  any 
demise  or  agreement,  either  written  or  verbal,  and  although  no  right  or 
power  of  re-entry  be  reserved  or  given  to  the  landlord  in  case  of  non- 
payment of  rent,  who  shaU.  be  in  arrear  for  one  half-year's  rent,  instead 
of  for  one  year,  as  in  the  said  recited  Act  is  provided  and  enacted." 

By  the  21  &  22  Vict.  c.  73,  s.  1,  every  stipendiary  magistrate  appointed 
for  any  city,  tovni,  liberty,  borough,  place,  or  district,  sitting  at  a  pohce 
Court  or  other  place  appointed  in  that  behalf,  shall  have  power  to  do 
alone  any  act,  and  to  exercise  alone  any  jm-isdiction  wliich,  under  any 
law  now  in  force,  or  under  any  law  not  contauiing  an  express  enactment 
to  the  contrary  hereafter  to  be  made,  may  be  done  or  exercised  by  two 
justices  of  the  peace ;  and  all  the  provisions  of  any  Act  of  Parhament 
auxiliary  to  the  jurisdiction  of  such  justices  shall  be  applicable  also  to 
the  jurisdiction  of  such  stipendiary  magistrates. 

It  is  not  necessary  that  any  information  or  complaint  on  oath  should 
be  made,  in  order  to  justify  the  interference  of  magistrates  under  these 
Acts.     (Sasten  v.  Carew,  5  B.  di  R.  558 ;  Z  B.  <&  Ores.  649,  8.  C.) 


g 


See  form  (1),  post, 
b)  See  form  (2),  post. 


[c)  The  Welsh  judicatm-e  is  now 
abolished  by  the  1  WiU.  4,  o.  70. 


§1. 


fLattSlorU  attU  STcnant. 


Justices  ought  to  make  a  record  of  the  whole  proceedings  under  these 
enactments  (a).  In  the  case  of  Basten  v.  Oarew,  in  trespass  against  two 
magistrates  for  giving  plaintiff's  landlord  possession  of  a  farm  as  a  de- 
serted farm,  they  produced  in  evidence  a  record  of  their  proceedings 
under  that  Act,  which  set  forth  all  such  circumstances  as  were  necessary 
to  give  them  jurisdiction,  and  by  wliich  it  appeared  that  they  had  pur- 
sued the  directions  of  the  statute,  and  it  was  held,  that  this  record  was 
conclusive  as  an  answer  to  the  action.  "  It  is  a  general  rule  and  principle 
of  law,"  said  Abbot,  C.J.,  in  dehvering  his  opinion  on  this  case,  "that, 
where  justices  of  the  peace  have  an  authority  given  to  them  by  an  Act 
of  Parliament,  and  they  appear  to  have  acted  within  the  jurisdiction  so 
given,  and  to  have  done  all  that  they  are  required  by  the  Act  to  do  in 
order  to  originate  then-  jurisdiction,  a  conviction,  drawn  up  in  due  form 
and  remaining  in  force,  is  a  protection  in  any  action  brought  against 
them  for  the  act  so  done."  (See  Basten  v.  Carew,  h  B.  d  R.  558;  S  B.  <£ 
0.  649,  S.  O.) 

And  such  a  record  is  equally  conclusive  as  a  protection  to  the  land- 
lord and  the  constable  who  assisted  in  getting  possession,  even  although 
the  judges  of  assize  on  appeal  have  made  an  order  for  restitution  of  the 
fai-m  to  the  tenant.  (Ashoroft  v.  Bourne,  3  B.  d  Adol.  684 ;  Reg.  v. 
Sewell,  8  Q.  B.  161.)  And  see  further,  tit.  "Evidence,"  Vol.  II.,  as  to 
the  record  being  conclusive. 

In  the  case  of  Ex  parte  Pilton,  (1  B.  S  Aid.  369),  where  a  tenant 
ceased  to  reside  on  the  premises  for  several  months,  and  left  them  with- 
out any  furniture  or  sufficient  other  property  to  answer  the  year's  rent,  it 
was  held  that  the  landlord  might  properly  proceed  under  the  11  Geo.  2,  c. 
19,  s.  16,  to  recover  the  possession,  although  he  knew  where  the  tenant 
then  was,  and  although  the  justices  found  a  servant  of  the  tenant  on  the 
premises  when  they  first  went  to  view  the  same. 

Where,  however,  the  tenant's  wife  and  children  remained  on  the  pre- 
mises, it  was  held  that  they  were  not  deserted,  although  there  was  no 
furniture  in  the  house  except  three  or  four  chairs,  which  were  stated  by 
the  wife  to  belong  to  a  neighbour.  {Ashoroft  v.  Bourne,  3  B.  S  Ad. 
684.) 

Wliere  the  magistrates,  from  a  doubt  as  to  their  jurisdiction,  dechned 
to  give  possession,  the  Court  refused  to  compel  them  to  do  so  by  man- 
damus.    {Ex parte  Fulder,  8  Bowl.  535.) 

The  judges  of  assize,  on  appeal  under  the  11  Geo,  2,  c.  19,  s.  17,  against 
an  order  of  two  magistrates  giving  possession  to  a  landlord  under  s.  16, 
made  an  order  for  restitution  of  the  premises  to  the  tenant.  The  order 
of  the  judges  was  not  directed  to  any  person : — Held,  that  a  writ  of  man- 
damtis  could  not  issue  commanding  the  two  justices  to  make  restitution. 
{Reg.  V.  Trail,  12  Ad.  d  Ell.  761 ;  4  Per.  &  D.  325,  8.  G.) 

The  appeal  is  to  the  judges  going  the  circuit,  in  their  individual  capa- 
city, and  not  as  judges  of  assize ;  and,  therefore,  any  order  they  may 
make  should  be  signed  by  the  judges  themselves,  and  not  by  the  clerk  of 
assize.    {Reg.  v.  Sewell,  8  Q.  B.  161.) 
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—  )  The  information  and  request  of  A.  B.,  of ,  genii 

it.   ] daiy  of ,  Ml  the  year  of  ow  Lord  18 — ,  befo 


^- -Aeman,  taken  this    (i.)  information , 

to  wit.   j day  of ,  in  the  year  of  ow  Lord  18 — ,  before  us,  J.  P.  a/nd   or  request  on 

K.   Q,.,  Esqs.,  two  of  her  Majesty's  justices  of  the  peace  for    the  said  county   justices  to  view 

of ,  who  saith  that  one  C.  D.  is  tenamt  of  a  certain  messuage,  dwelling-house,    P^^s^s. 

[lands'],  tenements,  and  premises,  with  the  a/ppwrtenamces,  situate  at ,  iimder  a 

demise  thereof  by  the  said  A .  B.  unto  tlie  said  0.  J),  for years,  \ot  from  year  to 

year],  at  an  an/imal  raeh-reml  of  ■ ;  amd  that  the  said  C.  D.  is  now  in  arrear 

for year's  rent  for  the  said  premises,  and  hath  wholly  desei'ted  the  same,  and 


{a)  See  form  (3),  post,  194. 
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left  the  same  v/noccupied,  and  tliere  is  not  mow  upon  the  said  premises  any  sufficient 
distress  to  cornitervail  tlie  said  a/rrears  of  rent:  the  said  A.  B.  therewpon  requests 
Vii  the  said  justices  (we  having  no  interest  in  the  said  demised  premises)  to  go  upon, 
and  view  the  same,  amd  to  take  such  proceedings  therewpon  in  that  behalf,  according 
to  the  statutes  in  such  case  made  and  provided,  that  he  the  said  A .  B.  may  be  put 
into  possession  of  the  said  premises. 

Taken  before  us,  the  justices  aforesaid,  at ,  o»  the  day  and  year  first  above 


(3.)  Notice  to  be 
affixed  on  pre- 
mises. 


To  CD.,  late  of  \  Take  notice,  that  A.  B.,  of ,  gentlemam,  hath  this  day 

,  labourer.    ]  stated  unto  us,  J.  P.  and  K.  P.,  Esqs.,  two  of  her  Majesty's 

justices  of  the  peace  for  the  county  of ,  that  you,  0.  D.,  are  tenant  to  him,  of 

[etc.,  here  insert  the  substance  of  the  information  and  request,  in  past 

tense  and  second  person,  to  the  words]  possession  of  the  said  premises  ;  and  we, 
as  such  justices  as  aforesaid,  being  willing  to  grant  v/nfo  the  said  A.  B.  such  remedy 
as  by  the  statutes  in  that  behalf  is  provided,  have  lierev/pon  now  come  upon  the 
premises  aforesaid,  and  have  viewed  the  same,  and  we  now  hereby  give  you  notice 

that  we  shall  return  to  the  said  premises  on  ,  to  take  a  second  view  thereof; 

amd,  if,  o»  such  second  view,  you,  or  some  person  on  your  behalf,  do  not  then  appear 
here  and  pay  the  rent  aforesaid,  and  if  there  shall  not  then  be  sufficient  distress 
upon  the  said  premises  to  countervail  the  said  arrears  of  rent,  we  shall  put  the  said 
A .  B.  into  possession  of  the  said  premises,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

Dated  at ,  this day  of ,  a.d. . 


(3.)  Record  of       1  -^^  **  remembered,  that  on  the day  of ,  a.d. ,  at ,  A.B. 

proceedings.  to  wit.   J  of ,  cometh  before  v,s,  J.  P.  amd  K.  P.,  Esqs.,  two.of  Hie  justices  of 

our  lady  the  Queen,  assigned  to  keep  the  peace  in  the  said  county,  amd  also  to  hear 
and  determine  divers  felonies,  trespasses,  and  other  misdemeanours  in  the  said 

cownty  committed,  and  informeth  us  tliat  0.  D.,  of ,  is  tenant  [etc.,  set  forth 

the  information  and  request,  to  the  words]  possession  of  the  said  premises :  And 
we,  as  such  justices  as  aforesaid,  being  willin,g  to  grant  unto  the  said  A.  B.  such 
remedy  as  hy  the  statutes  in  that  behalf  is  provided,  do  now  hereupon  come  upon 
the  premises  aforesaid,  a/nd  hamng  viewed  the  same,  do  noio  hereupon  affix  upon  tlie 
most  notorimis  part  of  the  premises  aforesaid,  a  certain  written  notice,  directed  to 
tlie  said  G.  D.,  wherein  and  whereby  we  give  the  said  C.  D.  notice  that  we  shall 

return  to  the  said  premises  on ,  for  the-puipose  of  viewing  the  same  a  second 

time;  and  that,  if,  on  such  second  view,  the  said  0.  D .,  or  some  person  on  his 
behalf,  do  not  appear  here  and  pay  the  rent  aforesaid,  and  if  there  shall  not  then 
be  sufficient  distress  upon  the  said  premises  to  countervail  the  said  arrears  of  rent, 
we  shall  put  the  said  A.B.  into  possession  of  tlie  said  premises,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided.     And  now,  at  this  day,  to 

wit,  on ,  in  pwsuance  of  the  said  notice,  we,  the  said  justices,  having  returned 

to  the  said  premises,  do  now  view  the  same  a  second  time;  but  the  said  C.  D.  doth 
not,  nor  doth  any  person  on  his  behalf,  attend  here  to  pay  tlie  said  rent,  nor  is  the 
same  as  yet  paid,  nor  is  there  any  distress  upon  the  said  premises  to  countervail  tlie, 
said  arrears  of  rent :  Wherefore,  the  said  several  matters  in  the  information  afore- 
said being  duly  proved  to  us,  and  we  being  satisfied  of  the  truth  thereof,  do  here- 
upon put  the  said  A.  B.  into  possession  of  the  said p-emises,  according  to  tlie  form 
of  the  statute  in  such  case  made  and  provided. 

In  witness  whereof  we  the  said  justices  have  liereunto  set  ou/r  hands  and  seals,  at 
,  this day  of ,  in  the  year  of  our  Lord . 


Wlien  tenant  or 
occupier  of  pre- 
mises "wliere  there 
Is  no  rent,  or 
wliere  tlie  rent 


II.  IJlwotjers  of  ^ossfggfon  on  Urterminatfott  of  STenancg. 

By  tlie  1  &  2  Vict.  c.  74,  s.  1,  after  reciting  that  "  it  is  expedient  to  pro- 
vide for  the  more  speedy  and  eiTeotual  recovery  of  the  possession  of  pre- 
mises unlawfully  held  over  after  the  determination  of  the  tenancy,"  it  is 
enacted  "  that  from  and  after  the  pas,9ing  of  this.  Act,  when  and  so  soon 


§n. 


fLanUlorB  anO  ^mmt 


195 

2.  Recovering 
Possession  on 
Determina- 
tion of 
TenancTj. 

does  not  exceed 
£20  a  year,  re- 
fuses to  give  pos- 
session, ttie  land- 
lord may  give 
him  notice  of  his 
intention  to  pro- 
ceed to  recover 
possession  under 
the  authority  of 
this  Act. 


If  tenant  does 
not  appear,  or 
fails  to  show 
cause  why  he 
does  not  give 
possession,  the 
justices  may 
issue  warrant 
directing  con- 
stables to  give 
landlord  posses- 
sion. 


as  the  term  or  interest  of  the  tenant  of  any  house,  land,  or  other  corporeal 
hereditaments  held  by  him  at  wiU,  or  for  any  term  not  exceeding  seven 
years,  either  without  being  liable  to  the  payment  of  any  rent,  or  at  a  rent 
not  exceeding  the  rate  of  twenty  pounds  a  year,  and  upon  which  no  fine 
shall  have  been  reserved  or  made  payable,  shall  have  ended,  or  shall  have 
been  duly  determined  by  a  legal  notice  to  quit,  or  otherwise ;  and  such 
tenant,  or  (if  such  tenant  do  not  actually  occupy  the  premises,  or  only 
occupy  a  part  thereof)  any  person  by  whom  the  same  or  any  part  thereof 
shall  be  then  actually  occupied,  shall  neglect  or  refuse  to  quit  and  deliver 
up  possession  of  the  premises,  or  of  such  part  thereof  respectively,  it 
shall  be  lawful  for  the  landlord  of  the  said  premises,  or  his  agent,  to 
cause  the  person  so  neglecting  or  refusing  to  quit  and  deliver  up  posses- 
sion to  be  served  (in  the  manner  hereinafter  mentioned)  with  a  written 
notice,  in  the  form  set  forth  in  the  schedule  to  tliis  Act,  signed  by  the 
said  landlord  or  his  agent,  of  his  intention  to  proceed  to  recover  posses- 
sion under  the  authority  and  accoi-ding  to  the  mode  prescribed  in  this 
Act ;  and,  if  the  tenant  or  occupier  shall  not  thereupon  appear  at  the 
time  and  place  appointed,  and  show  to  the  satisfaction  of  the  justices 
hereinafter  mentioned  reasonable  cause  why  possession  should  not  be 
given  under  the  provisions  of  this  Act,  and  shall  still  neglect  or  refuse  to 
dehver  up  possession  of  the  premises,  or  of  such  part  thereof  of  which  he 
is  then  in  possession,  to  the  said  landlord  or  liis  agent,  it  shall  be  lawful 
for  such  landlord  or  agent  to  give  to  such  justices  proof  of  the  holding, 
and  of  the  end  or  other  determination  of  the  tenancy,  with  the  time  or 
manner  thereof;  and,  where  the  title  of  the  landlord  has  accrued  since 
the  letting  of  the  premises,  the  right  by  wliioh  he  claims  the  possession ; 
and,  upon  proof  of  service  of  the  notice,  and  of  the  neglect  or  refusal 
of  the  tenant  or  occupier,  as  the  case  may  be,  it  shall  be  lawful  for  the 
justices  acting  for  the  district,  division,  or  place  witliiii  which  the  said 
premises,  or  any  part  thereof,  shall  be  situate,  in  petty  sessions  assembled, 
or  any  two  of  them,  to  issue  a  warrant  under  their  hands  and  seals  to 
the  constables  and  peace  ofl&cers  of  the  district,  division,  or  place  (a) 
within  wliich  the  said  premises,  or  any  part  thereof,  shaU  be  situate, 
commanding  them,  within  a  period  to  be  therein  named,  not  less  than 
twenty-one  nor  more  than  tliirty  clear  days  from  the  date  of  such 
warrant,  to  enter  (by  force,  if  needful)  into  the  premises,  and  give  pos- 
session of  the  same  to  such  landlord  or  agent :  Provided  always,  that 
entiy  upon  any  such  warrant  shall  not  be  made  on  a  Sunday,  Oood 
Friday,  or  Christmas  Day,  or  at  any  time  except  between  the  hours  of 
nine  in  the  morning  and  four  in  the  afternoon :  Provided  also,  that 
nothing  herein  contained  shall  be  deemed  to  protect  any  pei-son  on 
whose  appUcation  and  to  whom  any  such  warrant  shall  be  granted,  from 
any  action  which  may  be  brought  against  him  by  any  such  tenant  or 
occupier,  for  or  in  respect  of  such  entry  and  talnng  possession,  where 
such  person  had  not  at  the  time  of  granting  the  same  lawful  right  to  the 
possession  of  the  same  premises :  Provided  also,  that  nothing  herein  con- 
tained shall  affect  any  rights  to  which  any  person  may  be  entitled  as 
out-going  tenant  by  the  custom  of  the  country  or  otherwise." 

Sect.  2.  "  That  such  notice  of  application  intended  to  be  made  under  Mode  of  serving 
this  Act  may  be  served,  either  personally,  or  by  leaving  the  same  with  summons, 
some  person  being  in  and  apparently  residing  at  the  place  of  abode  of 
the  persons  so  holding  over  as  aforesaid;  "and  that  the  person  serving 
the  same  shall  read  over  the  same  to  the  person  served,  or  with  whom 
the  same  shall  be  left  as  aforesaid,  and  explain  the  purport  and  intent 
thereof :  Provided  that,  if  the  person  so  holding  over  cannot  be  found, 
and  the  place  of  abode  of  such  person  shall  either  not  be  known,  or  ad- 
mission thereto  cannot  be  obtained  for  serving  such  summons,  the  post- 


(d)  None  but  a  constable  or  peace 
officer  of  the  district,  division,  or  place 


is  justified  in  executing  the  warrant. 
(Jones  V.  Chapman,  14  M.  #  W.  124.) 
o  3 
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ing  up  of  the  said  simunons  on  some  conspicuous  part  of  the  premises  so 
held  over  shall  be  deemed  to  be  good  service  upon  such  person." 

Sect.  3.  "That  in  every  case  in  which  the  person  to  whom  any  such 
warrant  shall  be  granted  had  not,  at  the  time  of  granting  the  same,  law- 
ful right  to  the  possession  of  the  premises,  the  obtaining  of  any  such 
warrant  as  aforesaid  shall  be  deemed  a  trespass  by  liim  agaiust  the 
tenant  or  occupier  of  the  premises,  although  no  entry  shall  be  made  by 
virtue  of  the  warrant ;  and  in  case  any  such  tenant  or  occupier  will 
become  bound  with  two  sureties,  as  hereinafter  provided,  to  be  approved 
of  by  the  said  justices,  in  such  sum  as  to  tliem  shall  seem  reasonable, 
regard  being  had  to  the  value  of  the  premises,  and  to  the  probable  costs 
of  an  action,  to  sue  the  person  to  whom  such  warrant  was  granted,  with 
effect  and  mthout  delay,  and  to  pay  all  the  costs  of  the  proceeding  in 
such  action  in  case  a  verdict  shall  pass  for  the  defendant,  or  the  plaintiff 
shall  discontinue  or  not  prosecute  liis  action,  or  become  nonsuit  therein, 
execution  of  the  warrant  shall  be  delayed  until  judgment  shall  have  been 
given  in  such  action  of  trespass  ;  and,  if,  upon  the  trial  of  such  action  of 
trespass,  a  verdict  shall  pass  for  the  plaintiff,  such  verdict  and  judgment 
thereupon  shall  supersede  the  warrant  so  granted,  and  the  plaintiff'  shall 
be  entitled  to  double  costs  (a)  in  the  said  action  of  trespass." 

Sect.  4.  "  That  every  such  bond  as  hereinbefore  mentioned  shall  be 
made  to  the  said  landlord  or  his  agent  at  the  costs  of  such  landlord  or 
agent,  and  shall  be  approved  of  and  signed  by  the  said  justices ;  and,  if 
the  bond  so  taken  be  forfeited,  or  if,  upon  the  trial  of  the  action  for  secu- 
ling  the  trial  of  which  such  bond  was  given,  the  judge  by  whom  it  shall 
be  tried  shall  not  indorse  upon  the  record  in  Court  that  the  condition  of 
the  bond  hatla  been  fulfilled,  the  party  to  whom  the  bond  shall  have  been 
so  made  may  bring  an  action  and  recover  thereon:  Provided  always, 
that  the  Court  where  such  action  as  last  aforesaid  shall  be  brought  may, 
by  a  rule  of  Court,  give  such  rehef  to  the  parties  upon  such  bond  as  may 
be  agreeable  to  justice ;  and  such  rule  shall  have  the  nature  and  effect  of 
a  defeazance  to  such  bond." 

Sect.  5.  "  That  it  shall  not  be  lawful  to  bring  any  action  or  prosecution 
against  the  said  justices  by  whom  such  warrant  as  aforesaid  shall  have 
been  issued,  or  against  any  constable  or  peace  officer  by  whom  such 
warrant  may  be  executed,  for  issuing  such  warrant  or  executing  the 
same  respectively,  by  reason  that  the  person  on  whose  application  tlie 
same  shall  be  granted  had  not  lawful  right  to  the  possession  of  the  pre- 
mises." 

Sect.  6.  "  That,  where  the  landlord,  at  the  time  of  applying  for  such 
warrant  as  aforesaid,  had  lawful  right  to  the  possession  of  the  premises, 
or  of  the  part  thereof  so  held  over  as  aforesaid,  neither  tlie  said  landlord, 
nor  his  agent,  nor  any  other  person  acting  in  his  behalf,  shall  be  deemed 
to  be  a  trespasser  by  reason  merely  of  any  irregularity  or  informality  in 
the  mode  of  proceeding  for  obtaining  possession  under  the  authority  of 
this  Act ;  but  the  party  aggrieved  may,  if  he  tliink  fit,  bring  an  action  on 
the  case  for  such  irregularity  or  informality,  in  wliich  the  damage  alleged 
to  be  sustained  thereby  shall  be  specially  laid,  and  may  recover  full 
satisfaction  for  such  special  damage,  vnth  costs  of  suit :  Provided  that,  if 
the  special  damage  so  laid  be  not  proved,  the  defendant  shall  be  entitled 
to  a  verdict,  and  that,  if  proved,  but  assessed  by  the  jury  at  any  sum  not 
exceeding  five  shillings,  the  plaintiff'  shall  recover  no  more  costs  than 
damages,  unless  the  judge  before  whom  the  trial  shall  have  been  held 
shall  certify  upon  the  back  of  the  record  that,  in  liis  opinion,  full  costs 
ought  to  be  allowed." 

Sect.  7.  "  That,  in  construing  tliis  Act,  the  word  '  premises '  shall  be 


(a)  The  right  to  double  costs  is  taken  away  by  the  5  &  6  Vict.  o.  97, 


§n. 


3LattI)ilot!J  anlf  ^enmt. 


taken  to  signify  lands,  houses,  or  other  corporeal  hereditaments ;  and 
that  the  word  'person'  shall  be  taken  to  comprehend  a  body  politic,  cor- 
porate, or  collegiate,  as  well  as  an  individual ;  and  that  every  word  im- 
porting the  singular  number  shall,  where  necessary  to  give  full  effect  to 
the  enactments  herein  contained,  be  deemed  to  extend  and  be  applied  to 
several  persons  or  things,  as  well  as  one  perso^i  or  tiling ;  and  that  every 
word  importing  the  masculine  gender  shall,  where  necessary,  extend  and 
be  applied  to  a  female  as  well  as  a  male ;  and  that  the  term  '  landlord ' 
shall  be  understood  as  signifying  the  person  entitled  to  the  immediate 
reversion  of  the  premises,  or,  if  the  property  be  held  in  joint  tenancy, 
coparcenary,  or  tenancy  in  common,  shall  be  understood  as  signifying 
any  one  of  the  persons  entitled  to  such  reversion ;  and  that  the  word 
'agent'  shall  be  taken  to  signify  any  person  usually  employed  by  the 
landlord  in  the  letting  of  the  premises,  or  in  the  collection  of  the  rents 
thereof,  or  specially  authorized  to  act  in  the  particular  matter  by  writing 
under  the  hand  of  such  landlord." 

Sect.  8.  "  That  this  Act  shall  not  extend  to  Scotland  or  Ireland." 

By  the  3  &  4  Vict.  c.  77,  s.  19,  this  Act  is  extended  to  masters  of 
grammar  schools  holding  over ;  by  the  4_&  5  Vict.  c.  38,  s.  18,  to  other 
schoolmasters;  by  the  8  &  9  Vict.  c.  118,  s.  Ill,  to  the  occupiers  of 
allotments  of  gardens  for  the  poor ;  by  the  15  &  16  Vict.  c.  79,  s.  13,  to 
persons  having  encroached  on  lands  to  be  enclosed  (Ohiloote  v.  Youlclen, 
29  L.  J.,  M.  a.  197) ;  by  the  22  Vict.  c.  12,  s.  5,  to  the  occupiers  of  lands 
vested  in  the  Secretary  of  State  for  the  War  Department ;  and  by  the 
23  &  24  Vict.  c.  136,  s.  13,  to  schoolmasters  or  mistresses,  or  other 
officers  or  recipients  of  the  benefit  of  a  charity. 

The  jurisdiction  of  the  justices  is  not  ousted  by  the  tenant  setting  up 
title  in  a  third  person,  if  the  tenancy  and  its  legal  determination  are 
proved  to  their  satisfaction.     (Rees  v.  Davis,  5  C.  B.,  N.  8.  56.) 

In  a  proceeding  to  recover  possession  of  a  house  alleged  to  belong  to  a 
parish  under  the  59  Geo.  3,  c.  12,  s.  24,  the  jurisdiction  of  the  justices  is 
not  ousted  by  a  claim  of  title,  as  the  question  of  title  is  necessarily  in- 
volved in  the  matter  which  the  justices  haVe  to  determine.  (Ex  parte 
Vaughan,  L.  R.,  2  Q.  B.  114;  36  L.  J.,  M.  C  17  ;  1  B.  (B  8.  902.) 

For  the  mode  of  recovering  possession  of  parish  property,  see  tit. 
"Poor"  Vol.  IV. 
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2.  Recovering 
Possession  on 
Determina- 
tion of 
Tenancy. 

Interpretation 
clause. 


Not  to  extend  to 
Scotland  or  Ire- 
land. 


tices  to  recover 
possession. 


Schedule  to  which  the  1  &  2  Vict.  c.  74,  eefeks. 

I [owner  or  agent  to ,  the  owner,  as  the  case  may  be],  do  hereby  give    (i.j  Notice  of 

you  notice  that,  unless  peaceable  possession  of  the  teneinent  [shortly  describing*  it]    owner's  inteniion 

situate  ,  which  was  held  of  me  [or  of  the  said ,  as  the  case  may  be],    to  apply  to  jus- 

under  a  tenancy  from  year  to  year  [or  as  the  case  may  be],  which  expired  [or  was 

determined']  by  notice  to  quit  from  the  said  or  otherwise  [as  the  case  may 

be],  on  the ■  day  of ■,  and  which  tenement  is  now  held  over  and  detained 

from  the  said ,  be  given  to  ■ ■  [the  owner  or  agent]  on  or  before  the  expira- 
tion of  seven  clear  days  from  the  service  of  this  notice,  I, ,  shall  on next, 

the day  of ,  at of  the  clock  of  the  same  day,  at ,  («)  apply  to  her 

Majesty' 3  justices  of  the  peace  acting  for  the  district  of  — - — ■  [being  the  district, 
division,  or  place  in  which  the  said  tenement,  or  any  part  thereof,  is  situate], 
in  petty  sessions  assembled,  to  issue  their  warrant,  directing  the  constables  of  the 
said  district  to  enter  and  take  possession  of  the  said  tenement,  and  to  eject  any 
person  therefrom. 

Bated  this dmi  of . 

{Signed) 
To  Mr.  [Owner  or  Agent.] 


(a)  A  notice  omitting  to  state  the 
■place  at  which  the  application  will  be 


made  is  bad.    {Selany  v.  Fox,  1  0.  B., 
N.  S.  166 ;  26  L.  J.,  C.  F.  5.) 
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(2.)  Conoplaint 
before  two  jua- 
tices. 


The  complaint  of [owner  or  agent,  etc.,  as  the  case  may  be],  made  before 

us,  two  of  her  Majesty' s  justices  of  the  peace  acting  for  the  district  of  —^,  inpetty 
sessions  assembkd,  who  saith  that  the  said ■  did  let  to a  tenement  consist- 
ing of ,  for  ,  unde)-  the  rent  of ,  and  that  the  said  tenancy  expired 

[or  was  determined  by  notice  to  quit,  given  by  the  iaid  ,  as  the  case  may  be] 

on  the day  of ;  and  that,  on  the day  of ,  the  said  did 

serve  on [the  tenant  overbolding]  a  notice  in  writing  of  his  intention  to 

apply  to  recover  possession  of  the  said  tenement  (a  duplicate  of  which  notice  is  hereto 
annexedj,  by  giving,  etc.,  [describing  the  mode  in  which  the  service  was  effected]; 

and  that,  notwithstanding  the  said  notice,  the  said refused  [or  neglected'\  to 

deliver  up  possession  of  the  said  tenement,  and  still  detains  the  same. 

Taken  the day  of ,  before  tis  (Signed) 

{Signed) 

A  duplicate  of  the  notice  of  intention  to  apply  is  to  be  annexed  to  this  com- 
plaint. 


(3.)  Warrant  to 
peace  officers  to 
take  and  give 
possession. 


Whereas  [set  forth  the  complaint],  we,  two  of  her  Majesty's  justices  of  the 

peace,  in  petty  sessions  assembled,  acting  for  the of ,  do  authorize  and 

command  you,  on  any  day  within  days  from  the  date  hereof  [except  on 

Sunday,  Christmas  Bay,  and  Good  Friday,  to  be  added  if  necessary],  between  the 
hours  of  nine  in  thefor&noon  and  four  in  the  afternoon,  to  enter  by  force,  if  need- 
ful, and  with  or  without  the  aid  of [the  owner  or  agent,  as  the  case  may 

be],  or  any  other  person  or  persons  whom  you  may  think  requisite  to  call  to  your 
assistance,  into  and  upon  tlie  said  tenement,  and  to  eject  thereout  any  person,  and  of 

the  said  tenermnt  full  and  peaceable  possession  to  deliver  to  the  said [the  owner 

or  agent~\. 

Given  under  our  hands  and  seals,  this day  of . 

To ,  and  all  other  constables  and  peace  officers  acting  for  the  district 

of . 


Definition  of 
offence. 


Simple  or  com- 
pound. 


BLarcenp* 


As  to  child  stealing,  see  tit. 
to  steal,  see  lb. 


■  Ohildren,''  Vol.  I.;  as  to  inciting  children 


Larceny  is  the  wrongful  taMng  and  carrying  away  of  the  personal 
goods  of  any  one  from  his  possession,  with  a  felonious  intent  to  convert 
them  to  the  use  of  the  offender,  without  the  consent  of  the  owner  (2 
blast's  P.  G.  553  ;  2  Leach,  838) ;  the  word  "  felonious"  showing  that 
there  is  no  colour  of  right  to  excuse  the  act,  and  the  "  intent "  being  to 
deprive  the  owner  permanently  of  his  property.  (Reg.  v.  Thurborn,  1 
Den.  O.  O.  388;  18  L.  J.,  M.  O.  140;  Beg.  v.  Guernsey,  I  F.  S  F.  394; 
B.  V.  Holloway,  18  L.  J.,  M.  C.  60  ;  1  Den.  O.C.  370.) 

It  is  not,  however,  an  essential  ingredient  of  the  offence,  that  the  taking 
should  be  for  a  cause  of  gain  [lucri  causa)  ;  a  fraudulent  taking,  with  in- 
tent whoUy  to  deprive  the  owner  of  his  property,  or  with  intent  to  destroy 
it,  is  sufficient,  if  the  object  be  to  effect  some  supposed  advantage,  either 
to  the  party  committing  the  offence,  or  to  a  third  person.  (R.  v.  Cab- 
bage, B.  S  R.  292 ;  B.  v.  Wilkinson,  Id.  470 ;  R.  v.  Morfit,  Id.  307.) 
But,  if  a  person  from  idle  curiosity,  either  personal  or  political,  opens  a 
letter  addressed  to  another  person,  and  keeps  the  letter,  this  is  no  larceny, 
even  though  a  part  of  his  object  may  be  to  prevent  the  letter  from 
reaching  its  destination.  [Reg.  v.  Godfrey,  S  C.  S  P.  563,  per  Lord 
Abinger.) 

Larceny  is  either  simple  (that  is,  unaccompanied  by  any  other  aggra- 
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Grand  or  petit, 
distinction  be- 
tween, now 
abolished. 


vatiiig  circumstance),  or  compound  (that  is,  when  it  is  accompanied 
by  the  aggravatiag  circumstances  of  taldng  from  the  house  or  person, 
or  both.) 

Larceny  was  formerly  divided  into  grand  larceny  and  petit  larceny ; 
but  this  distraction  is  now  abolished,  and  every  larceny,  whatever  be 
the  value  of  the  property  stolen,  is  of  the  same  nature,  and  subject  to 
the  same  incidents,  in  all  respects,  as  grand  larceny ;  and  every  Court, 
whose  jurisdiction  was  previously  limited  to  petit  larceny,  has  power  to 
try  every  case  of  larceny,  and  all  accessaries  to  such  larceny,  which  is 
punishable  like  simple  larceny.  (24  &  25  Vict.  c.  96,  s.  2,  post,  p.  226, 
re-enacting  the  7  &  8  Geo.  4,  c.  29,  s.  2.) 

By  grand  larceny  was  meant  a  felonious  and  fraudulent  taldng  and 
carrying  away,  by  any  person,  of  the  mere  personal  goods  of  another, 
above  the  value  of  Vid. ;  and  it  was  well  defined  to  be  the  wrongful  taldng 
of  goods  with  intent  to  spoil  the  owner  of  them,  causa  luori.  (1  Hawk. 
c.  33.) 

The  definition  of  larceny  by  the  common  law,  construed  with  that  The  offence  of 
strictness  which  the  law  requires  in  criminal  cases,  was  found  to  be  too  ^^"^f^7^^  °£ 
limited  in  its  operation,  both  with  respect  to  the  description  of  the  tute.°  ^° 
property  taken,  as  also  to  the  mode  of  acquiring  possession,  and  was 
gradually  extended  to  a  variety  of  cases  not  falling  within  the  pi'ecise 
terms  of  the  definition.  These  cases,  in  the  course  of  time,  by  reason  of 
a  more  extended  commerce  and  increasing  population,  had  become  ex- 
tended to  an  inconvenient  number,  and,  being  dispersed  in  many  Acts  of 
Parhament,  had  rendered  the  knowledge  of  this  branch  of  the  law  diffi- 
cult and  uncertain.  To  remedy  this  inconvenience  statutes  were  passed 
consolidating  these  Acts  and  extending  the  protection  of  the  penal  laws 
to  other  cases  of  which  the  ancient  law  of  larceny  took  no  account.  And, 
though  these  statutes  have  been  since  repealed,  the  same  object  has  been 
pursued  in  the  24  &  25  Vict.  c.  96,  passed  for  consolidating  and  amend- 
ing the  statute  law  of  England  and  Ireland  relatiug  to  larceny  and  other 
similar  oifences. 


The  subject  of  larceny  may  be  divided  into  the  following  heads  : — 

I.    Of  Larceny  at  Common  Law,  p.  201. 

1.  The  Taking,  p.  201. 

I7i  general,  p.  201. 

Where  the  Offender  has  a  bare  Charge  of  the  Goods, 
p.  202. 

Where  the  Possession  of  the  Goods  has  been  obtained 
animo  furandi,  p.  204. 

Where  the  Possession  of  the  Goods  has  been  obtained 
bona  fide  without  any  fraudulent  Intention  in  the 
first  instance,  p.  209. 

Where  the  Offender  has  more  than  a  Special  Pro- 
perty, etc.,  p.  212. 

2.  The  Carrying  away,  p.  214. 

3.  The  Goods  taken,  p.  216. 

4.  The  Owner  of  the  Chattels,  p.  217. 

5.  Against  the  Owner's  Consent,  p.  218. 

6.  The  Felonious  Intent,  p.  219. 


Division  of  sub  - 
ject 
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II.  Of  Larceny  extended  hy  Statute,  and  of  Hmheazlemeni 

and  False  Fretences,  p.  225. 

1.  The  Consolidation  of  the  Law  by  the  24  &  25  Viet.  o.  06, 
p.  225. 

(a).  Sect.  1.  Interpretation  Clause,  p.  225. 

(bj.  Sect.  2.  Distinction  between  Orand  and  Petty 
Larceny  abolished,  p.  226. 

(c).  Sect.  3.  Larceny  hy  Bailees,  p.  227. 

(d).  Sect.  4.  Punishment  for  Simple  Larceny,  p.  228. 

(e).  Sects.  5,  6.  Indictments  for  several  Takings, Tp.  228. 

(f ).  Sects.  7-9.  Punishment  for  Larceny  after  a  pre- 
vious Conviction,  etc.,  p.  229. 

(g).  Sects.  10-26.  Larceny  of  Cattle  and  other  Ani- 
mals, p.  230. 

(h).  Sects.  27-30.  Larceny  of  Written  Instruments, 
p.  236. 

(i).  Sects.  Zl-Zl.  Larceny  of  things  attached  to  Larul, 
p.  240. 

(j).  Sects.  38-39.  Larceny  from  Mines,  p.  242. 

(k).  Sects.  40-43.  Larceny  from  the  Person,  etc.,  p.  243. 

(1).   Sects.  44-49.  Threatening  Letters,  etc.,  p.  245. 

(m).  Sects.  50-59.  Burglary,  etc.,  p.  248. 

(n).  Sects.  60,  61.  Larceny  in  the  House,  p.  253. 

(o).  Sect.  62.  Larceny  in  Mamfactories,  p.  254. 

(p).  Sects.  63-66.  Larceny  in  Ships,  etc.,  p.  254. 

(q).  Sects.  67-73.  Larceny  and  Embezzlement  by 
Clerks,  etc.,  p.  256. 

(r).  Sect.  74.  Larceny  by  Tenants  or  Lodgers,  p.  264. 

(s).  Sects.  75-87.  Frauds  by  Agents,  Bankers,  or 
Factors,  p.  265. 

(t).    Cheats  at  Common  Law,  p.  269. 

(u).  Sects.  88-90.  False  Pretences,  p.  274. 

(v).  Sects.  91-98.  Beceiving  Stolen  Ooods,  p.  279. 

(w).  Sects.  98,  99.  Accessories,  p.  284. 

(x).  Sects.  100,  101.  Bestitution  of  Stolen  Property, 
p.  284. 

(y).  Sects.  102-104.  Appreliension  of  Offenders,-^.  287. 

(z).  Sects.  105-123.  Summary  Proceedings,  Venue, 
Costs,  and  General  Matters,  p.  288. 

III.  The  Indictment,  p.  299. 
The  Venue,  p.  299. 

The  Description  of  the  Property  Stolen,  p.  299. 
Name  of  Prosecutor  and  Third  Persons,  p.  301. 
The  Taking,  etc.,  feloniously,  etc.,  p.  304. 

IV.  Forms,  p.  SOJi. 


§1- 


I.  ILauens  at  ©omntott  Hab). 


201 

1.  The 
Taking. 


Larceny  at  common  law  is  defined  {ante,  p.  198,)  to  be  the  wrongful   what. 
taking  and  carrying  away  of  the  personal  goods  of  any  one  from  Ids 
possession,  with  a  felonious  intent  to  convert  them  to  the  use  of  the 
offender,  without  the  consent  of  the  owner. 

The  requisites  of  the  offence  are : — 

1.  The  Taking,  p.  201. 

2.  The  Carrying  away,  p.  214.' 

3.  The  Goods  taken,  p.  216. 

4.  The  Owner  of  the  Goods,  p.  217. 

5.  The  Owner  s  Dissent  from  the  Taking,  p.  218. 

6.  The  felonious  Intent  in  Taking,  p.  219. 


Mxisfc  be  an  actua 
taking  from  the 
possession  of 
owner. 


1.  The  Taking. 

In  general^ — To  constitute  the  crime  of  larceny,  there  must  be  a 
taking  or  severance  of  the  tiling  from  the  actual  or  constructive  posses- 
sion of  the  owner ;  for  all  felony  includes  trespass,  and  every  indictment 
must  have  the  words  feloniously  took  as  well  as  carried  away ;  from 
whence  it  follows,  that,  if  the  party  be  guilty  of  no  trespass  in  taking 
the  goods,  he  cannot  be  guilty  of  felony  in  carrying  them  away  (1 
Haivk.  c.  33,  s.  1) ;  as  in  the  case  of  a  wife  carrying  away  and  convert- 
ing to  her  own  use  the  goods  of  her  husband,  for  husband  and  wife  are 
one  person  in  law,  and  consequently,  there  can  be  no  taking  so  as  to 
constitute  larceny  (I' Hale,  514) ;  and  the  same,  if  the  husband  be  jointly 
interested  with  others  in  the  property  so  taken.  (B.  v.  Willis,  1  Moo. 
a.  G.  375.) 

The  taking,  however,  may  be  by  the  hand  of  another  (2  East's  P.  O. 
555) ;  as,  if  the  thief  procure  a  child  within  the  age  of  discretion  to  steal 
goods  for  him,  it  will  be  the  same  as  if  he  had  taken  them  himself;  and 
the  taldng,  in  such  case,  should  be  charged  to  him.  (1  Hale,  507 ;  1 
Hawk.  c.  33,  s.  8.) 

The  possession  of  the  owner  may  be  either  actual  or  constructive ;  that  Of  actual  and 
is,  he  may  have  the  goods  in  his  manual  possession,  or  they  may  be  in  sgllf '^°'"^  ^° 
the  actual  possession  of  another,  and  at  the  same  time  be  constructively 
in  the  owner's  possession ;  and  they  may  be  his  property  by  virtue  of 
some  contract,  and  yet  not  have  been  reduced  by  him  into  actual  pos- 
session ;  in  which  case  his  possession  is  constructive,  as  by  placing  them 
imder  Ms  servant's  care,  to  be  by  him  managed  for  bim. 

But,  besides  the  actual  and  constructive  possession  in  the  owner,  who 
at  the  same  time  has  the  property  in  him,  there  is  a  possession  distinct 
from  the  actual  property,  although  arising  out  of  an  interest  in  the 
goods,  acquired  by  contract ;  as  in  the  case  of  one  who  has  possession 
of  goods  in  pledge,  or  of  goods  lent,  or  let.  Such  an  one  has  a  pro- 
perty (as  well  as  possession)  concurrent  with  the  absolute  property  of 
the  real  owner,  and  either  defeasible  or  reducible  into  an  absolute  pro- 
perty, according  to  the  terms  agreed  upon  between  him  and  the  actual 
owner. 

Either  of  the  above  kinds  of  possession  will  be  sufficient  to  sustain  an 
indictment  of  larceny  fi-om  the  absolute  owner. 

As  very  nice  questions  frequently  arise,  as  to  what  will  amount  to  a   Division  of  snb-j 
sufficient  taking,  where  the  owner  of  the  chattels  has  dehvered  them  to   J^ot. 
the  party  accused,  or  to  a  thfrd  person,  we  shall  proceed  to  inquire  into 
tlie  subject  in  the  following  order,  vjiz. : — 
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1.  The 

Taking. 


1.  The  taking 
■where  the  of- 
fender has  a  bare 
charge. 


l^arceng.  §  i. 

1.  The  Tahing,  where  the  Owner  has  delivered  the  Chattels  under  a 

bare  Charge,  p.  202. 

2.  The  Tahing,  where  the  Possession  of  the  Goods  has  been  obtained 

animo  furandi,  p.  204. 

3.  The  Talcing,  where  the  Possession  of  the  Goods  has  been  obtained 

bona  fide  without  any  fraudulent  Intention  in  the  first  Instance, 
p.  209. 

4.  The  Taking,  where  the  Offender  has  more  than  a  special  Property 

in  the  Goods,  p.  212. 

1.  The  Taking,  where  the  Offender  has  a  bare  Oharge.]-^Th.e  books 
notioe  cases  in  which,  although  the  manual  custody  be  out  of  the  owner, 
and  delivered  by  him  to  another,  yet  the  possession,  absolute  as  well  as 
constructive,  is  deemed  to  remain  in  him,  and  the  possession  of  the  other 
to  be  no  more  than  a  bare  charge. 

Upon  this  difierence  between  a  possession  and  a  charge,  Lord  Coke 
says :  "  There  is  a  diversity  between  a  possession  and  a  charge ;  for, 
when  I  deliver  goods  to  a  man,  he  hath  the  possession  of  the  goods,  and 
may  have  an  action  of  trespass  if  they  be  taken  or  stolen  out  of  his  pos- 
session. But  my  butler,  or  cook,  that  in  my  house  hath  charge  of  my 
vessels  or  plate,  hath  no  possession  of  them,  nor  shall  have  an  action  of 
trespass  as  the  bailee  shall :  and  therefore,  if  they  steal  the  plate,  etc., 
it  is  larceny ;  and  so  it  is  of  a  shepherd;  for  these  things  be  in  onere  et 
non  in  possessione  promi,  cod,  pastoris,"  etc. 

So,  he  says,  "  If  a  taverner  set  a  piece  of  plate  before  a  man  to  drink 
in  it,  and  he  carry  it  away,  etc.,  it  is  larceny ;  for  it  is  no  bailment,  but 
a  special  use  to  a  special  purpose." 

The  servant  who  keeps  a  key  to  my  chamber  may  be  guilty  of  felony 
in  fraudulently  taking  away  the  goods  therein ;  for  he  hath  only  a  bare 
charge  given  him. 

And,  where  a  person  employed  to  drive  cattle,  sells  them,  it  is  larceny; 
for  he  has  the  custody  merely,  and  not  the  right  to  the  possession  (M.  v. 
M'Namee,  1  Moo.  G.  O.  868) ;  although  the  intention  to  convert  them 
were  not  conceived  untU  after  they  were  delivered  to  him.  [R.  v.  Har- 
vey, %  0.  dt  P.  353 ;  Beg.  v.  Jackson,  2  Mood.  O.  O.  32.) 

So  a  carter  going  away  with  his  master's  cart  was  holden  to  have 
been  guilty  of  felony.     {B.  v.  Bobinson,  2  East's  P.  C.  565.) 

If  A.  ask  B.,  who  is  not  his  servant,  to  put  a  letter  in  the  post,  teUing 
him  that  it  contains  money,  and  B.  break  the  seal  and  abstract  the 
money  before  he  puts  the  letter  in  the  post,  he  is  guilty  of  larceny.  (R. 
V.  Mary  Jones,  1  C.  d  P.  151.) 

So,  if  a  master  deliver  property  into  the  hams  of  a  servant  for  a 
special  purpose,  as  to  leave  it  at  the  house  of  a  friend,  or  to  get  change, 
or  to  deposit  it  with  a  banker,  the  servant  wUl  be  guilty  of  felony  in  ap- 
plying it  to  his  own  use;  for  it  still  remains  in  the  constructive  possession 
of  its  owner.     "(2  Leach,  870  ;  1  Leach,  302.) 

So,  where  a  lady  asked  the  prisoner  to  get  a  railway  ticket  for  her,  and 
handed  liitn  a  sovereign  to  pay  for  it,  which  he  took  intending  to  steal, 
and  instead  of  getting  the  ticket  ran  away :  it  was  held  to  be  larceny. 
(Beg.  V.  Thompson,  L.  S  C.  225 ;  32  L.  J.,  M.  O.  53 ;  post,  205.) 

If  a  banker's  clerk  is  sent  to  the  money  room  to  bring  cash  for  a  par- 
ticular purpose,  and  he  takes  the  opportunity  of  secreting  some  for  his 
own  use  (1  Leach,  344) ;  or  if  a  tradesman  intrust  goods  to  his  servant 
to  deliver  to  his  customer,  and  he  appropriates  them  to  himself  (B.  v. 
Bass,  2  East's  P.  O.  566;  1  Leach,  251;  ValeY.  Bayle,  1  Cowp.  294), 
the  parties  are  respectively  guilty  of  larceny. 

And,  if  several  people  play  together  at  cards,  and  deposit  money  for 
that  purpose,  not  parting  with  then-  property  therein,  and  one  sweep  it 
all  away  and  take  it  to  liimself,  he  will  be  gviUty  of  larceny,  if  the  jury 
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(1  Leaoh,  270 ;   R.  v.  Wil- 
and  see  R.  v.  Rohson,  R. 


1.  r^e 
'Taking. 


find  that  hS  acted  with  a  felonious  design 
liam,  e  O.  £  P.  390  ;  Oald,  295 ;  ^os«,  305 
rfiJ.  413.) 

And,  if  a  bag  of  wheat  be  delivered  to  a  warehouseman  merely  for  safe 
custody,  and  he  take  all  the  wheat  out  of  the  bag,  and  dispose  of  it,  it  is 
larceny.  (R.  v.  Brazier,  R.  d  R.  337 ;  and  see  R.  v.  Spears,  2  Uast, 
P.  G.  568 ;  2  Leach  535,  S.  O.) 

And,  where  a  banker's  clerk  took  notes  from  the  till,  under  colour  of  a 
check  from  a  third  person,  which  check  he  obtained  by  having  entered  a 
fictitious  balance  in  the  books  in  favour  of  that  person,  it  was  held  he 
was  guilty  of  felony ;  the  fraudulent  obtaining  the  check  being  nothing 
more  than  mere  machinery  to  effect  his  purpose.  (R.  v.  Hammon,  4 
Taunt.  Z04.;  R.  d  R.  221;  'i  Leach's  G.  G.  1083,  8.  O.)  So  an  un- 
authorized gift  by  the  servant  of  his  master's  goods  is  as  much  a  felony 
as  if  he  sold  or  pawned  them.     {Reg.  v.  White,  9  G.  d  P.  344.) 

A.,  employed  as  a  clerk  in  the  daytime,  but  not  residing  in  the  house, 
embezzled  a  bill  of  exchange,  which  he  received  from  his  master  in  the 
usual  course  of  business,  with  directions  to  transmit  it  by  the  post  to  a 
correspondent,  and  was  held  guilty  of  larceny.  {R.  v.  Paradioe,  2  East's 
P.  G.  565;  and  see  The  King  v.  Mead,  {Ghelmsford  Summer  Assizes), 
1816 ;  3  Ghit.  G.  L.  917  6,  2nd  edit.) 

So,  if  money  or  a  valuable  security,  as  a  check  drawn  by  the  prose- 
cutor on  a  banier  {Reg.  d  Heath,  2  Moo.  G.  O.  33),  he  given  by  a  master 
to  his  servant  to  carry  to  another,  and  the  servant  apply  it  to  his  own 
use,  he  is  guilty  of  larceny.     {R.  v.  Lavender,  3  Russ.  160.) 

So,  where  B.,  a  clerk  to  the  prosecutors,  managed  thefr  cash  concerns, 
and  took  bOls  to  thefr  bankers  to  discount  whenever  they  wanted  cash, 
and  took  from  his  master's  desk  an  accepted  hiU,  placed  there  by  another 
clerk  who  had  got  it  accepted  by  his  master's  order,  and  got  it  dis- 
counted, and  absconded  with  the  cash;  he  was  held  to  be  guilty  of 
larceny,  though  it  was  objected,  that,  by  the  course  of  business,  he  had  a 
right  to  get  money  for  the  bill,  and,  therefore,  could  not  be  indicted 
legally  for  stealing  the  bill  itseK.  {Chipchase's  case,  2  East's  P.  C.  567 ; 
2  Leach,  699,  S.  G.) 

Where  goods  have  not  been  actually  reduced  into  the  owner's  posses- 
sion, yet,  if  he  has  intrusted  another  to  dehver  them  to  his  servant,  and 
they  are  dehvered  accordingly,  and  the  servant  embezzle  them,  he  may 
be  guilty  of  larceny.  {R.  v.  Spears,  2  East's  P.  O.  568 ;  2  Leach,  825, 
S.  O.;  R.  V.  Abrahat,  2  Leach,  824;  2  East's  P.  G.  569,  S.  G. ;  R.  v. 
Reid,  Dears.  G.  G.  257.) 

On  the  trial  of  an  indictment  for  larceny  as  a  servant,  it  appeared  that 
the  prisoner  lived  in  the  house  of  the  prosecutor,  and  acted  as  the  nurse 
to  her  sick  daughter,  the  prisoner  having  board  and  lodging  and  occa- 
sional presents  for  her  services,  but  no  wages.  While  the  prisoner  was 
so  residing,  the  prosecutor's  wife  gave  the  prisoner  money  to  pay  a  coal 
biU,  which  money  the  prisoner  kept,  and  brought  back  a  forged  receipt 
to  the  coal  biU : — Held,  that  the  prisoner  was  not  the  servant  of  the  pro- 
secutor, but  that  this  was  a  larceny  of  the  money.  {Reg.  v.  Frances 
Smith,  1  Oar.  d  K.  423.) 

These  several  cases  were  aU  founded  upon  the  master  having  an  actual    vvncre  master 
or  legal  possession,  prior  to  the  delivery  to  the  servant.     But  there  are   „^i^°ior%o™es- 
others  in  which  the  master  has  neither  property  nor  possession  in  the   aim  in  the  goods, 
goods,  previously  to  the  receipt  of  them  by  Ms  servant  from  a  thfrd  per- 
son, for  the  purpose  of  dehvering  them  to  him.     And  it  has  been  held, 
that  a  servant  so  receiving  goods,  and  then  embezzling  them,  is  not 
guilty  of  larceny  at  common  law.     (3  East's  P.  G.  568.) 

Therefore,  if  a  shopman  receive  money  from  a  customer  of  his  master, 
and,  instgiSbd  of  putting  it  into  the  till,  secrete  it  {R.  v.  Bull,  2  Leach, 
841,  cit)  ;  or  if  a  banker's  clerk  receive  money  at  the  counter,  and, 
instead  of  putting  it  into  the  proper  drawer,  purloin  it  (  R.  v.  Bazely, 
2  Leaeh,  835) ;  or  receive  a  bond,  for  the  purpose  of  being  deposited  in 
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tlie  bank,  and,  instead  of  depositing  it,  convert  it  to  his  owii  use  {B.  v. 
Waite,  1  Leaoh,  28 ;  3  East's  P.  C.  570) :  in  these  cases,  it  has  been 
holden  that  the  clerk  or  shopman  is  not  guilty  of  larceny  at  common 
law  (a). 

So,  where  the  prosecutor  gave  the  prisoner,  Ms  servant,  a  five-pound 
note  to  get  changed ;  he  got  the  note  changed,  and  made  off  with  the 
change ;  it  was  held  no  larceny  at  common  law  to  steal  the  change,  hut 
an  embezzlement,  and  that  the  conviction  was  wrong.  {B.  v.  SuUens, 
cor.  12  Js.  1826,  MS.  Gar.  O.  L.  319 ;  1  Moo.  O.  O.,  129,  S.  O.  And 
see  B.  V.  Headge,  B.  S  B.  160.) 

So,  where  the  prisoner  received  a  cheque  from  the  prosecutor  to  buy 
exchequer  bUls,  got  them  cashed  in  notes,  and  embezzled  part,  it  was 
held  that  it  was  no  larceny,  for  that  the  prosecutor  never  had  possession 
of  the  notes  but  by  the  hands  of  the  prisoner.  (B.  v.  Walsh,  B.  S  B. 
215.)  In  such  cases  the  servant  or  clerk  ought  to  be  indicted  under  the 
24  &  25  Vict.  c.  96,  s.  68. 

2.  The  Taking,  where  the  Possession  of  the  Goods  has  been  obtained 
animo  furandi^y-^h&ce  the  offender  unlawfully  acquired  the  possession 
of  gobdSitiB"'^  fraud  or  force,  etc.,  with  an  intent  to  steal  them,  the 
owner  still  retaining  his  property  in  them,  such  offender  will  be  guilty 
of  larceny  in  embezzhng  them.  Therefore,  hiring  a  horse  on  pretence 
of  taking  a  journey,  and  immediately  selling  it,  is  larceny ;  because  the 
jury  found  the  defendant  acted  animo  furandi,  in  making  the  contract ; 
and  the  parting  with  the  possession  merely  had  not  changed  the  nature 
of  the  property.  (B.  v.  Pear,  2  East's  P.  O.  685  ;  1  Leach,  212,  S.  O.) 
And  so,  where  a  person  liires  a  post-chaise  for  an  indefinite  period,  and 
converts  it  to  his  own  use,  he  may  be  convicted  of  larceny,  if  his  original 
intent  was  felonious.  (B.  v.  Semple,  1  Leach,  420 ;  2  East's  P.  O. 
691,  S.  G.  And  see  B.  v.  Gharlewood,  1  Leach,  409 ;  2  East's  P.  G. 
689,  8.  G.) 

So,  where  the  prisoner,  intending  to  steal  the  mail-bags  from  a  post- 
office,  procured  them  to  be  let  down  to  him  by  a  string,  from  the  window 
of  the  post-office,  under  pretence  that  he  was  the  mail  guard,  he  was 
held  guHty  of  larceny.  {B.  v.  Pearoe,  2  East's  P.  G.  603.)  And  it  was 
said  in  the  case  of  Beg.  v.  Atkinson,  that  in  Pearoe's  case  the  property 
did  not  pass,  the  postmaster  having  no  property  in  the  mail-bag  to  part 
with.  (2  East's  P.  G.  673,  See  Beg.  v.  Kay,  26  L.  J.,  M.  G.  119;  1 
Dears.  S  B.  G.  O.  231.) 

Where  the  prisoner  was  hired  for  the  special  purpose  of  driving  sheep 
from  one  fair  to  another,  and,  instead  of  doing  so,  drove  tliem,  the  fol- 
lowing morning  after  he  received  them,  a  different  road,  and  sold  them  ; 
the  jury  having  foimd,  that,  at  the  time  he  received  the  sheep,  he  in- 
tended to  convert  them  to  his  own  use,  and  not  drive  them  to  the  speci- 
fied fair,  the  judges  were  imanimously  of  opinion,  that  he  was  rightly 
convicted  of  larceny.  [B.  v.  Stock,  1  Moo.  O.  G.  87.  See  B.  v.  Walsh, 
B.  &  B.  215 ;  B.  v.  Grump,  \  G.  <i  P.  658.) 

Where  the  defendant  offered  to  give  the  prosecutor  gold  for  bank 
notes,  and,  upon  the  prosecutor's  laying  down  some  bank  notes,  for  the 
purpose  of  having  them  changed  for  gold,  the  defendant  took  them  up, 
and  went  away  with  them,  promising  to  return  immediately  with  the 
gold,  but  never,  in  fact,  returned,  and  he  was  indicted  for  stealing  them ; 
Wood,  B.,  left  it  to  the  juiy  to  say,  whether  the  defendant  had  the  ani- 
mus furandi  at  the  time  he  took  the  notes,  and  said  that,  if  they  were 
of  that  opinion,  the  case  clearly  amounted  to  larceny.  {B.  v.  Oliver,  4 
Taunt.  274;  2  Buss.  G.  S  M.  122,  8.  G.;  cited  by  Ourney,for  the  prose- 
cution, in  the  case  of  B.  v.  Walsh,  4  Taunt.  274  ;  2  Leach,  1072 ;  B.  S 
B.  215,  <S.  O.)  And,  in  the  same  case.  Wood,  B.,  said,  "  that  a  parting 
with  the  property  in  goods  could  only  be  effected  by  contract,  which 


(fl)  But  see  this  offence  under  stat.  24  &  25  "Vict.  c.  96,  s.  68,  post,  257. 
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reqtiired  the  assent  of  two  minds ;  but  that  in  this  case  there  was  not         1.  Tlie 
the  assent  of  the  mind,  either  of  the  prosecutor  or  of  the  prisoner;  the    ;     Taking. 

prosecutor  only  meaning  to  part  with  his  notes  on  the  faith  of  having  the   \ 

gold  in  return,  and  the  prisoner  never  meaning  to  barter,  but  to  steal." 
(And  see  Reg.  v.  Bodway,  9  0.  S  P^  784.) 

So,  where  a  lady  gave  a  sovereign  to  the  prisoner,  in  order  that  he 
might  obtain  for  her  a  railway  ticket,  and  he  ran  away  with  the  money, 
and  the  jury  found  that  the  prisoner  had  placed  liimself  near  the  pay 
place  for  the  piu-pose  of  being  intrusted  with  money  to  get  tickets  and  of 
converting  the  money  to  his  own  use,  it  was  held  that  he  was  rightly 
convicted  of  larceny.  {R.  v.  Thompson,  L.  &  G.  225  ;  32  L.  J.,  M.  C.  53.), 

Where  the  prisoner  covered  some  coals  in  a  cart  with  slack,  and  was 
allowed  to  take  the  coals  away,  the  owner  believing  the  load  to  be  slack 
and  not  intending  to  part  with  his  property  in  the  coals,  it  was  held  a 
larceny  of  the  coals.     {R.  v.  Bramley,  L.  <&  O.  21.) 

In  another  case,  where  it  appeared  that  the  prisoners  decoyed  the 
prosecutor  into  a  public-house,  and  there  introduced  the  play  of  cutting 
cards,  and  that  one  of  them  prevailed  upon  the  prosecutor  (who  did  not 
play  on  his  own  account)  to  cut  the  cards  for  liim,  and  then,  under  pre- 
tence that  the  prosecutor  had  cut  the  cards  for  himself,  and  had  lost, 
another  of  them  swept  Ms  money  off  the  table,  and  went  away  with  it; 
it  was  considered  to  be  one  of  those  cases  which  should  be  left  to  the 
jury  to  determine  quo  animo  the  money  was  obtained,  and  which  would 
be  felony  in  case  they  should  find  that  the  money  was  obtained  upon  a 
preconcerted  plan  to  steal  it.  [R.  v.  Horner  and  others,  1  Leach,  270  ; 
Cald.  295.) 

Where  the  defendant  agreed  to  discount  a  bill  for  the  prosecutor,  and 
the  bin  was  given  to  him  for  that  purpose ;  he  told  the  prosecutor,  that, 
if  he  then  sent  a  person  with  him  to  his  lodgings,  he  should  give  him 
the  amount,  deducting  the  discount  and  commission;  a  person  was 
sent  accordingly ;  but,  upon  reacliing  the  lodgings,  the  defendant  left  the 
messenger  there,  and  went  out  on  pretence  of  getting  the  money,  but 
never  returned;  the  judge  left  it  to  the  jury  to  say,  whether  the  de- 
fendant obtained  possession  of  the  biU  mth  intent  to  steal  it,  and 
whether  the  prosecutor  meant  to  part  with  his  property  in  the  bill,  before 
he  should  have  received  the  money  for  it ;  the  jury  being  of  opinion 
in  the  aifirmative  on  the  first  proposition,  and  in  the  negative  on  the 
second,  convicted  the  prisoner ;  and  the  judges  afterwards  held  the  con- 
viction to  be  right.  {B.  v.  Aichles,  2  East's  P.  C.  675  ;  1  Leach,  294, 
8.G.)  --      ---      -  ..  ._:^ 

Where  the  defendant  obtained  from  a  silversmith  two  cream  ewers^, 
that  a  customer  of  the  silversmith,  with  whom  the  defendant  said  he 
lived,  might  select  which  he  liked  best,  and  absconded  with  them,  but 
the  silversmith  did  not  charge  for  either  of  the  ewers,  and  did  not  at  the 
time  of  the  delivery  intend  to  charge  for  either  of  them  until  he  had 
ascertained  which  would  be  chosen,  this  was  holden  by  Bayley,  J.,  to  be 
larceny,  because  the  possession  only,  and  not  the  right  of  property,  had 
been  parted  with  (R.  v.  Davenport,  MS.  1.  Arch.  Peel's  Acts,  5) ;  but,  if 
the  prisoner  had,  in  fact,  been  sent  by  the  customer  to  the  silversmith,  the 
possession  would  have  been  in  the  prisoner,  and  the  subsequent  conver- 
sion would  not  have  been  larceny ;  and  upon  this  ground  in  a  case 
similarly  circumstanced,  but  in  which  there  was  no  evidence  that  the 
prisoner  had  not  actually  been  sent  for  the  goods,  Patteson,  J.,  directed 
an  acquittal ;  for,  non  constat  that  the  prisoner  had  not  been  sent  for  the 
goods  as  she  had  stated,  and  had  delivered  them  to  the  person  who  sent' 
her.     {R.  v.  Savage,  h  C.  S  P.  143.)  ■ 

Prevailing  upon  a  tradesman  to  bring  goods,  proposed  to  be  bought, 
to  a  given  place,  under  pretence  that  the  price  shall  then  be  paid  for 
them,  and  further  prevailing  upon  him  to  leave  them  there  in  the  care 
of  a  third  person,  and  then  getting  them  from  that  person  without  pay- 
ing the  price,  is  a  felonious  taldng,  if,  ah  initio,  the  intention  was  to  get 
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1.  Tlie         the  goods  from  the  tradesman  and  not  pay  for  them.     {B.  v.  Campbell,  1 
Taking.        Moo.  O.  O.  179.) 

In  another  case,  a  person,  by  false  pretences,  induced  a  tradesman  to 

send  by  his  servant  to  a  particular  house,  goods  of  the  value  of  2«.  10^., 
with  change  for  a  crown-piece.  On  the  way  he  met  the  servant,  and  in- 
duced him  to  part  with  the  goods  and  the  change  for  a  crown-piece  wliich 
afterwards  was  found  to  be  bad.  Both  the  tradesman  and  servant  swore 
that  the  latter  had  no  authority  to  part  with  the  goods  or  change  without 
receiving  the  crown-piece  in  payment,  though  the  former  admitted  that 
he  Lutended  to  sell  the  goods,  and  never  expected  them  back  again : — It 
was  held,  that  the  offence  amounted  to  larceny.  (Beg.  v.  Small,  8  0.  (£ 
P.  46.) 

So,  taking  goods  the  prisoner  has  bargained  to  buy,  is  felonious,  if,  by 
the  usage,  the  price  ought  to  be  paid  before  they  are  taken,  and  the 
owner  did  not  consent  to  their  being  taken,  and  the  prisoner,  when  he 
bargained  for  them,  did  not  intend  to  pay  for  them,  but  meant  to  get 
them  into  his  possession  and  dispose  of  them  for  his  own  benefit,  without 
paying  for  them.     {B.  v.  Oilbert,  1  Moo.  O.  C.  185.) 

So,  getting  goods  delivered  into  a  hired  cart,  on  the  express  condition 
that  the  price  shall  be  paid  for  them  before  they  are  taken  from  the  cart, 
and  then  getting  them  from  the  cart  without  paying  the  price,  will  be 
larceny,  if  the  prisoner  never  had  the  intention  to  pay,  but  had  ab  initio 
the  intention  to  defraud.     (B.  v.  Pratt,  1  Moo.  O.  G.  250.) 

And,  where  a  man  ordered  a  pair  of  candlesticks  from  a  silversmith,  to 
be  paid  for  on  delivery,  to  be  sent  to  his  lodgings,  whither  they  were  sent 
accordingly,  with  a  biU  of  parcels,  by  a  servant,  and  the  prisoner,  con- 
triving to  send  the  servant  back  under  some  pretence,  kept  the  goods,  it 
was  holden  larceny.     [Leaoh,  424.) 

And,  if  a  sale  of  goods  is  not  completed,  and  the  pretended  pm-chaser 
absconds  with  them,  and  from  the  first  liis  intention  was  to  defraud,  he 
is  guilty  of  stealing.     [B.  v.  Sharpless,  1  Leaoh,  92.) 

Where  the  owner  of  goods  sends  them  by  a  servant,  to  be  delivered  to 
A.,  and  B.,  pretending  to  be  A.,  obtains  them  from  him  animo  furandi, 
B.  is  guilty  of  larceny;  for  the  servant  has  no  authority  to  part  with 
them  but  to  the  right  person.  {B.  v.  Wilhins,  2  East's  P.  O.  673 ;  1 
Leach,  520,  S.  G.  ;  B.  v.  Longstreeth,  1  Moo.  G.  G.  137.) 

So,  where  the  prosecutor,  intending  to  seU  his  horse,  sent  his  servant 
with  it  to  a  fair,  but  the  servant  had  no  authority  to  seU.  or  deal  with  it 
in  any  way,  and  the  defendants,  by  fraud,  induced  the  servant  to  part 
with  the  possession  of  the  horse,  under  colour  of  an  exchange  for  another, 
intending  aU  the  while  to  steal  it ;  this  was  holden  to  be  larceny.  {Beg. 
V.  Sheppard,  %  G.  &  P.  121.) 

So,  where  the  prisoner,  pretending  to  be  the  servant  of  a  person  who 
had  bought  a  chest  of  tea  deposited  at  the  East  India  Company's  ware- 
house, got  a  request  paper  and  permit  for  the  chest,  and  took  it  away 
with  the  assent  of  a  person  in  the  company's  service  who  had  the 
charge  of  it ;  it  was  held  that  this  was  felony.  {B.  v.  Hench,  B.  S  B. 
163.) 

A.  received  goods  from  B.  (who  was  the  servant  of  C.)  under  colour  of 
a  pretended  sale : — Held,  that  the  fact  of  his  having  received  such 
goods  with  knowledge  that  B.  had  no  authority  to  sell,  and  that  he  was 
in  fact  defrauding  his  master,  was  sufficient  evidence  to  support  an 
indictment  for  larceny  against  A.  jointly  with  B.  (Beg.  v.  Hornby  and 
another,  1  Oar.  S  K.  305.) 

If  there  be  a  plan  to  cheat  a  man  of  his  property  under  colour  of  a  bet, 
and  he  parts  with  the  possession  only,  depositing  liis  money  as  a  stake 
with  one  of  the  confederates,  the  takmg  by  such  confederate  is  felonious. 
(B'.  V.  Bobson,  Gill,  Fewster,  and  Nicholson,  B.  S  B.  413.) 

Where  the  prisoner  went  into  a  shop  and  asked  for  change  for  half-a- 
crown,  and  the  shopman  gave  him  two  shillings  and  sixpence,  and  the 
prisoner  held  out  the  half-crown,  and  the  shopman  just  took  hold  of  it  by 
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the  edge,  but  never  actually  got  it  into  his  custody,  and  the  prisoner  ran 
away  with  the  change  and  the  half-crown ;  upon  an  indictment  for  steal- 
ing the  two  shillings  and  sixpence,  Park,  J.,  held  it  to  be  larceny,  but 
doubted  whether  an  indictment  would  lie  for  stealing  the  half-crown. 
{R.  V.  Williams,  6  G.  S  P.  390.) 

Two  men  went  into  a  shop  and  purchased  goods,  and  gave  a  florin  to 
the  shopkeeper,  who  put  it  into  the  till,  and  put  upon  the  counter  one 
shilling,  one  sixpence,  and  five  pence  for  change.  The  prisoner  took  up 
the  change,  when  the  other  man  said  it  was  not  wanted  and  threw  down 
a  penny.  The  prisoner  then  put  down  one  sixpence  and  six  pence  in 
copper,  and  asked  the  shopkeeper  for  a  shilling.'  She  put  down  a  shilling 
on  the  counter.  The  prisoner  then  said  she  might  as  well  give  him  a 
florin  and  take  it  all.  She  took  the  florin  from  the  till  and  put  it  on  the 
counter,  expecting  that  she  would  receive  two  shillings  of  the  prisoner's 
money  in  return  for  the  florin.  The  prisoner  took  up  the  florin,  and  the 
shopkeeper  was  in  the  act  of  putting  the  money  left  on  the  counter  into 
the  drawer  when  she  saw  she  had  got  only  the  value  of  one  shilling  in 
the  prisoner's  money ;  but  at  that  moment  her  attention  was  distracted 
by  the  other  man,  and  before  she  could  speak  both  men  had  left  the 
shop.  It  was  held  that  the  transaction  was  inchoate  only,  and  that  the 
shopkeeper  had  not  intended  finally  to  part  with  her  property  in  the 
florin  until  she  had  received  full  value  for  it ;  and  that  tbierefore  the 
prisoner  had  been  rightly  convicted  of  larceny.  (Beg.  v.  M'Eale,  37 
L.  J.,  M.  O.  97.) 

So,  where  the  delivery  is  by  way  of  pledge  or  security,  the  property 
in  the  thing  pledged  remains  in  the  owner,  and,  therefore,  larceny  may 
be  committed  of  it,  if  such  delivery  were  obtained  fraudulently  and  with 
intent  to  steal.  Pretending  to  find  a  jewel,  in  wliioh  the  prosecutor  as 
present  at  the  time  was  to  share,  and  inducing  him  to  take  charge  of  it, 
and  to  deposit  with  the  finder  his  watch,  etc.,  imtil  the  latter  should 
redeem  the  jewel,  by  paying  a  certain  sum  of  money,  and  this  done  with 
intent  to  steal  the  watch,  etc.,  was  held  larceny.  {B.  v.  Patch,  3  East's 
P.  O.  678;  1  Leaoh,  238,  8.  O.) 

On  the  other  hand,  if  the  owner  give  his  property  voluntarily,  what- 
ever false  pretence  be  used  to  obtain  it,  no  felony  can  be  committed. 
(1  Hale,  P.  a.  506  ;  B.  v.  Adams,  B.  £  B.  225,  8.  P.) 

Thus,  where,  in  a  case  of  ring-dropping,  the  prisoners  prevailed  on  the 
prosecutor  to  buy  the  share  of  the  other  party,  and  the  prosecutor  was 
prevailed  on  to  part  with  his  money,  intending  to  part  with  it  for  ever, 
and  not  with  the  possession  of  it  only,  Coleridge,  J.,  held  that  this  was 
not  a  larceny.     {Beg.  v.  Wilson,  8  C.  S  P.  111.) 

It  was  the  duty  of  the  prisoner  to  ascertain  the  amount  of  certain  dock 
dues  payable  by  the  prosecutors,  and,  having  received  the  money  from 
their  cash-keeper,  to  pay  the  dues  to  those  who  were  entitled  to  them. 
He  falsely  represented  a  larger  sum  to  be  due  than  was  due,  and,  paying 
over  the  real  amount,  converted  the  difference  to  his  own  use.  This  was 
held  not  to  be  a  larceny.  {B.  v.  Thompson,  L.  &  O.  233 ;  32  L.  J.,  M. 
0.  57.) 

So,  where  the  prisoner  was  sent  by  his  fellow-worlanen  to  get  their 
wages,  and  received  the  money  from  the  employer  done  up  in  separate 
pieces  of  paper,  and  converted  the  money  to  his  own  use,  it  was  held, 
upon  an  indictment  laying  the  property  in  the  employer,  that  the  pri- 
soner could  not  be  convicted,  he  being  the  agent  of  the  workmen.  [B.  v. 
Barnes,  L.  B.,  1  0.  G.  B.  45 ;  35  L.  J.,  M.  G.  304.) 

And,  if  credit  be  given  for  the  property,  for  ever  so  short  a  time,  no   if  credit  given, 
felony  can  be  committed  in  converting  it.     (2  East's  P.  G.  677,  678.)         "<•  ^^^-y- 

Thus,  obtaining  the  delivery  of  a  horse  sold,  on  promise  to  return  im- 
mediately and  pay  for  it,  and  riding  off  and  not  returning,  is  no  felony. 
{B.  V.  Harvey,  1  Leach  467 ;  2  East's  P.  C.  669.) 

So,  where  the  prisoner,  with  a  fraudulent  intent  to  obtain  goods, 
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1.  The         ordered  a  tradesman  to  send  him  a  piece  of  silk,  to  be  paid  for  on  de- 
Taking.        livery,  and,  upon  the  sSk  being  sent  accordingly,  gave  the  servant  who 

.  brought  it  bills  wliich  vrere  mere  fabrications,  and  of  no  value :  it  was 

liolden  not  to  be  larceny,  on  the  ground  that  the  servant  parted  with  the 
property  by  accepting  such  payment  as  was  offered,  though  his  master 
did  not  intend  to  give  the  prisoner  credit.  {Parke's  case,  Old  Bailey, 
January,  1794,  2  Leach,  614;  2  East's  P.  O.  671;  2  Buss.  O.  S  M.  25, 
8.  O.) 

So,  where  the  prisoner  ascertained  that  P.  had  ordered  a  hat  of  B., 
and  he  sent  a  lad  to  B.'s  for  it  in  P.'s  name,  and  obtained  it,  he  was  iu- 
dicted  for  stealing  it.  It  was  objected,  that  he  should  have  been  indicted 
for  obtaining  it  by  false  pretences ;  and  the  judges,  on  a  case  reserved, 
held,  that  the  indictment  was  bad  as  to  the  first  count,  which  stated  it 
to  be  B.'s,  because  B.  had  parted  with  the  ownersliip ;  and,  as  to  the 
second,  which  stated  it  to  be  P.'s,  because  P.  had  never  had  possession. 
{B.  V.  Adams,  B.  &  B.  225 ;  2  Buss.  O.  S  M.  28,  8.  G.) 

So,  writing  a  letter  in  the  name  of  a  third  person,  to  borrow  money, 
which  he  obtains  by  that  fraud,  is  only  a  misdemeanour.  [B.  v.  Atkin- 
son, 2  East's  P.  C.  673.)  And,  where  the  defendant,  in  the  presence  of 
the  prosecutor,  picked  up  a  purse  containing  a  watch-chain  and  two 
seals,  which  the  defendant  and  his  confederate  represented  to  be  gold, 
and  worth  .£18,  and  the  prosecutor  purchased  the  defendant's  share  for 
.£7,  intending  to  part  with  the  property  in  the  money  as  well  as  the  pos- 
session of  it,  Coleridge,  J.,  held,  that  tliis  was  not  larceny.  [Beg.  v. 
Wilson,  %0.d  P.  111.) 

It  makes  no  difference  in  these  cases,  that  the  credit  was  obtained  by 
fraudulently  using  another's  name,  to  whom,  in  truth,  the  credit  was  in- 
tended to  be  given,  if  the  dehvery  of  the  goods  were  made  by  the  owner, 
or  any  other  having  the  disposing  power  .for  that  purpose.  (2  East's 
P.  C.  672.)  Thus,  the  prisoner  went  to  a  tradesman's  house,  and 
said  she  came  from  a  Mrs.  Cook,  a  neighbour,  who  would  be  much 
obliged  if  he  would  let  her  have  half  a  guinea's  worth  of  silver,  and  that 
she  would  send  the  half-guinea  presently.  The  prisoner  obtained  the 
silver  and  never  returned;  and  this  was  holden  no  felony.  This  was,  in 
ti'uth,  a  loan  of  the  silver,  upon  the  faith  that  the  amount  woiild  be  re- 
paid at  another  time.  It  was  money  obtained  on  a  false  pretence.  And 
the  same  determination  has  been  made  in  similar  cases  at  the  Old  Bailey. 
(OoUman's  case,  Old  Bailey,  June,  1785 ;  2  East's  P.  O.  672 ;  2  Buss  C 
<&  M.  297.) 

If  a  pawnbroker's  servant,  who  has  a  general  authority  from  his 
master  to  act  in  his  business,  delivers  up  a  pledge  to  the  pawner,  on 
receiving  a  parcel  from  the  pawner  which  he  supposes  contains  valuables 
he  has  just  seen  in  the  pawner's  possession  in  a  similar  parcel,  the 
receipt  of  the  pledges  by  the  pawner  is  not  larceny ;  for  the  master  parted 
with  the  property  and  ownership  in  the  pledge,  and  not  merely  with  the 
possession.  {B.  v.  Jackson,  1  Moo.  O.  O.  119 ;  and  Car.  C.  L.  281,  8. 
O.  by  the  name  ofB.y.  Malheim) 

So,  if  a  tradesman  sell  goods  to  a  stranger  as  for  ready  money,  and 
send  them  to  him  by  a  servant  who  delivers  them,  and  takes  in  payment 
for  them  biUs  which  prove  to  be  mere  fabrications,  tliis  wiU  be  no  larceny, 
though  the  party  took  lais  lodgings  for  the  express  purpose  of  obtaining 
the  goods  by  fraud,  because  the  owner  parted  with  Ms  property.  (2  Leach, 
614.) 

The  prisoner  having  entered  into  a  contract  with  the  prosecutors  for 
the  purchase  of  some  taUow,  obtained  tlie  delivery  orders  from  the 
prosecutors,  by  paying  over  to  them  a  cheque  for  the  price  of  the  tallow, 
and,  when  the  cheque  was  presented,  there  were  no  assets.  Held  not  to 
be  a  larceny  of  the  deliveiy  orders  by  a  trick,  but  a  lawful  possession  of 
them  by  reason  of  the  credit  given  to  the  prisoner  in  respect  of  the 
cheque.     {Beg.  v.  North,  8  Cox,  433.) 

So,  fi-audulently  winnmg  money  at  gaming,  where  the  injured  party 
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really  intencTecl  to  pay,  is  no  larceny,  though  a  conspiracy  to  defraud 
appear  in  evidence.  (B.  v.  Nicholson,  2  East's  P.  G.  069;  2  Leaeh,  610, 
8.  G.)  

So,  brokers,  bankers,  or  agents,  embezzling  securities  deposited  with 
them  for  security,  or  any  special  purpose,  are  not  guilty  of  larceny  at 
common  law.  (R.  v.  Walsh,  4  Taunt.  258;  2  Leach,  1054;  B.  S  R.  215, 
S.  0.) 

As  to  this  now,  see  the  24  &  25  Vict.  c.  96,  ss.  75,  76,  77. 

In  cases  where  it  is  doubtful  whether  tlie  oifender  is  guilty  of  larceny  or 
fraud  in  obtaining  goods  by  false  pretences,  it  is  safest  to  indict  him  for 
the  latter ;  for,  by  the  24  &  25  Vict.  o.  96,  s.  88,  if  the  proof  amount  to 
larceny,  the  prisoner  may  still  be  convicted  of  the  misdemeanour.  See 
the  section,  post. 

In  aU.  the  above  cases,  the  original  intent  of  the  defendant  in  obtain-   Must  be  an  ori. 
ing  the  chattels  was  felonious ;  and,  if  it  be  not  so,  there  is  no  larceny.   |'»?'  Monious 
Lord  Gohe  draws  a  distinction  between  such  as  gain  possession  animo     **"^' 
furandi,  and  such  as  do  not.     He  says,  "  The  intent  to  steal  must  be 
when  it  comes  to  his  hands  or  possession ;  for,  if  he  hath  the  possession 
of  it  once  lawfully,  though  he  hath  the  animus  furandi  afterwards,  and 
carrieth  it  away,  it  is  no  larceny."  (3  Inst.  47,  107.)     Therefore,  where 
a  house  was  burning,  and  a  neighbour  took  some  of  the  goods  to  save 
them,  but  afterwards  converted  them  to  his  own  use,  it  was  held  no 
felony.     (1  Leach,  411.     And  see  B.  v.  Banks,  B.  S  B.  441.) 

If  the  original  intent  be  wrongful,  though  not  a  felonious  trespass,  a 
subsequent  felonious  appropriation  is  larceny.  [B.  v.  BUey,  22  L.  J., 
M.  G.  48.) 

It  is  peculiarly  the  province  of  the  jury  to  determine  with  what  intent  Felonious  intent, 
any  act  is  done ;  and,  therefore,  though  in  general  he  who  has  a  posses-  ?u™.''"°  '""^  * 
sion  of  anything  on  delivery  by  the  owner  cannot  commit  felony  thereof; 
yet  that  must  be  understood,  first,  whei-e  the  possession  is  absolutely 
changed  by  the  delivery,  which  has  before  been  considered  ;  and,  next, 
which  is  the  present  object  of  inquiiy,  where  such  possession  is  not  ob- 
tained by  fraud,  and  with  a  felonious  intent.  For,  if,  under  all  the  cir- 
cumstances of  the  case,  it  be  foimd  that  a  party  has  taken  goods  from 
tlie  owner,  though  by  liis  delivery,  vidth  an  intent  to  steal  them,  such 
taking  amormts  to  felony.     (2  East's  P.  G.  685.) 

Overtures  wei'e  made  by  a  person  to  the  servant  of  a  pubhcan  to  induce 
him  to  join  in  robbing  his  master's  till.  The  servant  communicated  the 
matter  to  the  master ;  and,  some  weeks  after,  the  servant,  by  the  direction 
of  the  master,  opened  a  coimnunication  with  the  person  who  had  made 
the  overtures,  in  consequence  of  which  he  came  to  the  master's  premises. 
The  master  having  pi-eviously  marked  some  money,  it  was,  by  his  direc- 
tion, placed  upon  the  counter  by  the  servant,  in  order  that  it  might  be 
taken  up  by  the  party  who  had  come  for  the  purpose.  It  was  so  taken 
up  by  him : — Held,  larceny  in  such  party.  (Beg.  v.  Williams,  1  G.  d  K. 
195.) 

3.  The  Talcing,  where  the  Possession  of  the  Goods  has  been  obtained 
bond  fide  without  any  Fraudulent  Intention  in  the  First  Instance.]  — If  the 
party  obtained  possession  of  the  goods  lawfully,  as  upon  a  tnist  for,  or 
on  account  of,  the  owner,  by  wliich  he  acquires  a  special  property  therein, 
he  cannot  at  common  law  be  afterwards  guilty  of  felony  in  converting 
them  to  his  own  use,  unless  by  some  new  and  distinct  act  of  taking,  as, 
by  severing  part  of  the  goods  from  the  rest,  with  intent  to  convert  them 
to  Ills  own  use,  he  thereby  determines  the  privity  of  the  bailment  and  the 
special  property  thereby  conferred  upon  liim.  (1  Hawk.  c.  33,  s.  1 ;  2 
East's  P.  G.  554;  1  Hale,  504)  (a). 


(3.)  Tlie  taking, 
where  the  posses- 
sion of  the  goods 
has  been  obtained 
bon&fide  without 
any  fraudulent 
Intention  in  the 
first  instance. 


(a)  Mr.  Collyer,  in  his  collection  of 
statutea,  observes,  "  This  latter  posi- 

VOL.  III. 


tion  has  been  disputed;   and  much 
stress  has  been  laid  upon  the  unrea- 
p 


210  ILarc«t^  §  I. 

1.  The  Now,  however,  by  the  24  &  25  Vict.  c.  96,  s.  3,  it  is  enacted  that  who- 

Talcing.        soever,  being  a  bailee  of  any  chattel,  money,  or  valuable  secmity,  shall 

fraudulently' take  or  convert  the  same  to  his  own  use  or  the  use  of  any 

person  other  than  the  owner  thereof,  although  he  shall  not  break  bulk  or 
otherwise  determine  the  bailment,  shall  be  guilty  of  larceny,  and  may  be 
convicted  thereof  upon  an  indictment  for  larceny.  As,  however,  there 
is  a  provision  that  this  section  shall  not  extend  to  any  ofi'ence  punish- 
able on  summary  conviction,  and  it  is,  moreover,  doubtful  whether  it  ap- 
plies to  imphed  bailments,  it  is  still  necessaiy  to  consider  the  old  law. 

Thus,  where  the  defendant  saved  some  of  the  prosecutor's  goods  from  a 
fire  which  happened  in  his  house,  and  took  them  home  to  her  own  lodg- 
ings, but  the  next  morning  she  concealed  them,  and  denied  having  them 
in  her  possession :  the  jury  finding  that  she  took  them  originally  merely 
from  a  desfre  of  saving  them  for,  and  returning  them  to,  the  prosecutor, 
and  that  she  had  no  evil  intention  until  afterwards ;  the  judges  held,  that 
it  was  a  mere  breach  of  trust,  and  not  a  felony.  {R.  v.  Leigh,  2  East, 
P.  G.  694.) 

So,  where  a  letter,  directed  to  J.  M.,  St.  Martin's  Lane,  Birmingham, 
inclosmg  a  biU  of  exchange  drawn  in  favour  of  J.  M.,  was  dehvered  to 
the  defendant,  whose  name  was  J.  M.,  and  who  resided  near  St.  Martin's 
Lane,  Birmingham ;  but,  in  truth,  the  letter  was  intended  for  a  person 
of  the  name  of  J.  M.,  who  resided  in  New  HaU  Street ;  and  the  prisoner, 
who,  from  the  contents  of  the  letter,  must  have  known  that  it  was  not 
intended  for  him,  applied  the  bill  of  exchange  to  his  own  use ;  the  judges 
held,  that  it  was  no  larceny ;  because,  at  the  time  when  the  letter  was 
delivered  to  him,  the  defendant  had  not  the  animus  furandi.  {JR.  v. 
Miicklow,  1  Moo.  G.  G.  160.) 

If  A.  lend  B.  a  horse,  and  he  ride  away  with  him,  or  if  I  send  goods 
by  a  carrier,  and  he  carry  them  away,  or  if  any  other  bailee  convert  the 
goods  bailed  to  his  own  use,  it  is  not  larceny  at  common  law ;  because  the 
original  taking  was  bondjide,  and  without  fraud.  (1  Hale,  504 ;  1  Hawls. 
c.  33,  s.  2.) 

So,  if  A.  bond  fide  hire  a  horse  for  a  particular  purpose,  and,  after  that 
purpose  is  accomplished,  sell  the  horse,  it  is  no  larceny  at  common  law ; 
for,  unless  he  had  an  original  felonious  intention,  the  subsequent  with- 

Bonableness  of  making  a  man  guilty  legal  possession,  the  termination  of 
of  a  felony  for  stealing  part  of  that  the  contract  and  the  act  of  conversion 
of  which,  if  he  had  taken  all,  he  being  contemporaneous ;  there  is  not, 
would  be  only  guilty  of  a  misde-  therefore,  a  caption  and  asportation  of 
meanour  :  but  a  man  is  equally  the  goods  of  another,  which  is  essential 
guilty  of  felony  in  taking  the  whole  to  the  offence  of  larceny.  And,  upon 
as  in  taking  a  part,  when  he  has  this  principle,  -ffi.  v.  Madox  (JR.  ^  Z. 
done  any  act  to  determine  the  privity  92,  supra)  was  decided.  The  prisoner 
of  contract.  (See  Brazier's  case,  ante,  was  master  and  owner  of  a  ship,  and 
203.)  The  cause  of  the  distinction  stole  some  of  the  goods  delivered  to 
is  to  be  found  in  the  necessity  of  an  him  to  carry.  It  was  held  not  lar- 
accurate  distinction  between  a  breach  ceny,  because  he  did  not  take  them 
of  trust  and  an  act  of  felony;  and  out  of  their  packages.  But,  if  the 
the  principle  is,  that  felony  cannot  be  package  of  goods  be  first  broken,  the 
committed  by  a  person  having  a  legal  contract  is  determined  by  that  act;  the 
possession  of  goods ;  as,  for  instance,  legal  possession  of  the  carrier  is  at  an 
under  a  contract.  (See  Charlewood's  end ;  and,  although  the  actual  posses- 
case.  Leach,  456,  supra.)  The  contract  sion  is  still  in  lum,  the  property  re- 
must  be  put  an  end  to,  before  felony  vests  in  the  owner,  and  any  subse- 
can  be  committed ;  for,  during  its  ex-  quent  act  of  conversion  is  strictly 
istence,  the  person  having  possession  an  act  committed  upon  the  goods  oj 
under  it  has,  prima,  facie,  a  legal  pos-  another,  and  the  larceny  is  complete, 
session ;  therefore,  although  by  sell-  It  may  be  observed,  that,  in  the 
ing  the  goods  without  breaking,  he,  latter  case,  the  oifence  is  the  same, 
in  isuct,  destroys  the  privity  of  contract,  whether  committed  upon  the  whole 
,  still  that  act  is  executed  in  respect  of  or  upon  part. 
goods  which  are  at  the  time  in  his 
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liQlding  or  disposing  of  the  horse  does  not  constitute  a  new  felonious  1.  The 
taldng.  (R.  v.  Banks,  B.  d  R.  441,  overruliiuj  R.  v.  Tuiutunl,  2  East,  TaMiui 
P.  O.  687.)  1 

So,  if  A.  deliver  to  B.  a  watch  to  be  repaired,  and  B.  sell  it,  it  is  not 
larceny  at  common  law,  because  it  was  delivered  voluntarily,  and  not 
obtained  animo  furandi.  (R.  v.  Leary,  4  0'.  £  P.  241 ;  R.  v.  Thristle 
19  L.  J.,  M.  G.  60.) 

If  a  weaver  who  has  received  sUk  to  work,  and  a  miUer  who  has  com 
to  grind,  take  out  part  thereof,  with  intent  to  steal  it,  it  is  felony.  (1 
Hawk.  c.  33,  s.  56.)  Another  case  is  that  of  the  carrier ;  and  it  is  laid 
down  in  the  books,  that,  if,  wliile  his  contract  is  in  the  course  of  com- 
pleting, he  open  the  pack  and  take  out  a  part  of  the  goods,  he  commits  a 
larceny;  but,  if  he  run  away  with  the  whole,  it  is  a  breach  of  trust,  and 
no  larceny  at  common  law.  So,  of  a  tun  of  wine.  But,  if,  after  arriv- 
ing at  the  place  where  he  should  deliver  his  charge,  he  steal  a  part,  or 
the  whole,  it  is  larceny.     (1  Hale,  504 ;  Staurulf.  25  a.) 

If  the  master  and  owner  of  a  ship  steal  some  of  the  goods  delivered  to 
him  to  carry,  it  is  not  larceny  at  common  law,  unless  he  took  the  goods 
out  of  their  package.  (R.y.  Madox,  B.  S  R.  92.  See  Id.  118.)  So, 
where  a  parcel  was  dehvered  to  .a  porter,  and  he  ran  away  with  it,  and 
in  the  pursuit  it  was  lost,  it  was  left  to  the  jury  to  say  whether  he  opened 
it  and  took  out  the  goods,  or  preserved  it  entire.     (2  East's  P.  O.  697.) 

A  di-over  of  cattle  was  employed  by  a  grazier  in  the  country  to  drive 
eight  oxen  to  London,  and  his  instructions  were  that,  if  he  could  sell 
them  on  the  road,  he  might,  and  those  he  did  not  sell  on  the  road  he 
was  to  take  to  a  particular  salesman  in  Smithfield  market,  who  was  to 
sen  tliem  for  the  grazier.  The  drover  sold  two  on  the  road,  and,  instead 
of  taldng  the  remaining  six  to  the  salesman,  drove  them  himself  to 
Snjithfield  market,  and  sold  them  there,  and  received  the  money,  which 
he  apphed  to  his  own  use.  Littledale  and  Parke  held,  that  he  could  not 
be  convicted  either  of  larceny  at  common  law  or  embezzlement.  (R.  v. 
Ooodhody,  H  O.  S  P.  665.) 

Where  the  prosecutor  sent  forty  bags  of  wheat  to  the  prisoner,  a  ware- 
houseman, for  safe  custody,  until  they  should  be  sold  by  the  prosecutor, 
and  the  prisoner's  servant,  by  direction  of  tlie  prisoner,  emptied  four  of 
the  bags,  and  mixed  their  contents  with  other  inferior  wheat,  and  part  of 
the  mixture  was  disposed  of  by  the  prisoner,  and  the  remainder  was 
placed  in  the  prosecutor's  bags,  which  had  thus  been  emptied,  and  there 
was  no  severing  of  any  part  of  the  wheat  in  any  one  bag,  with  intent  to 
embezzle  that  part  only  which  was  so  severed,  it  was  held  that  the  pri- 
soner was  guilty  of  larceny  in  taking  the  wheat  out  of  the  bag.  (R.  v. 
Brazier,  B.  <&  B.  387 ;  ante,  2(13.     And  see  B.  v.  Madox,  R.  S  R.  92.) 

So,  where  A.,  the  owner  of  a  boat,  was  employed  by  B.,  the  captain 
of  a  ship,  to  carry  a  number  of  staves  ashore  in  liis  boat,  and  B.'s  men 
were  put  in  tlie  boat,  but  were  under  the  control  of  A.,  who  did  not 
deliver  all  the  staves,  but  carried  one  to  the  house  of  his  mother,  it 
was  held  by  Patteson,  J.,  that  this  amounted  to  a  bailment  to  A.,  so  as 
to  excuse  him  of  the  larceny  if  he  had  not  delivered  any  of  the  staves, 
but  that  the  separation  of  one  stave  with  intent  to  convert  it  to  Iris  own 
use  was  a  breaking  of  bulk,  and  so  amounted  to  larceny.  (B.  v.  Hoivdl, 
8  0.  d  P.  325.)  So,  where  a  person,  not  being  the  servant  of  the 
prosecutor,  received  from  him  a  parcel  containing  notes  to  take  to  a, 
coach-office,  and  on  the  way  he  abstracted  the  notes,  and  applied  them 
to  his  own  use,  he  was  holden  guilty  of  larceny.  {Beij.  v.  Jenkins,  9  G. 
&  P.  38.) 

If  he  who  is  employed  to  carry  goods  for  hire  appropriate  them  to 
his  own  use  vsdthout  breaking  bulk,  it  is  no  larceny  at  common  law, 
even  though  he  be  not  a  common  carrier,  but  be  employed  in  the  parti- 
cular instance  only.  {B.  v.  Fletcher,  i  G.  d  P.  545 ;  B.  v.  Pratley,  5 
G.  S  P.  533.) 

But,  where  property,  which  the  prosecutors  had  bought,  was  weighed 
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er has  more  than 
a  special  property 
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out  in  the  presence  of  their  clerk,  and  delivered  to  their  carter's  servant 
to  cart,  who  let  other  persons  take  away  the  cart  and  dispose  of  the 
property  for  his  benefit,  jointly  with  that  of  the  other  persons,  it  was 
held,  that  the  carter's  servant  was  giulty  of  larceny  at  common  law. 
(R.  V.  Harding,  R.  S  R.  125.  And  see  2  East's  P.  O.  568-574,  695- 
698.) 

Where  the  bailment  has  been  determined  according  to  the  intention 
of  the  parties,  as  if  a  earner  take  the  whole  package  to  the  place  ap- 
pointed, and  deliver  them  or  lay  them  down,  if  he  afterwards  take  them, 
he  will  be  guilty  of  larceny,  because  all  special  property  in  the  goods  is 
ended.     (1  Hale,  P.  O.  504 ;  3  Inst.  107.) 

A.,  a  bailee  of  B.'s  mare,  took  her  to  a  livery  stable,  and  paid  B.  a 
balance  due  to  him,  and  B.  ordered  the  stable-keeper  not  to  let  A.  have 
the  mare  again.  A.  subsequently  obtained  her  by  a  false  story,  and  sold 
her.  It  was  held  that  there  was  evidence  that,  after  the  bailment  was 
ended,  a  change  of  possession  had  taken  place,  and  that  the  stable-keeper 
had  become  B.'s  agent,  and  that  A.  was  rightly  convicted  of  larceny. 
(R.  V.  Stear,  18  L.  J.,  M.  O.  30.) 

Where  the  prisoner  was  entrusted  with  a  parcel  of  clothes,  and  was 
to  sell  each  article  at  a  price  fixed  by  his  employer,  and  to  bring  back 
the  money  and  any  unsold  clothes,  and  he  pawned  some  and  afterwards 
fraudulently  appropriated  the  residue,  it  was  held  that  there  was  but 
one  baiLnent,  which  was  determined  by  the  unlawful  pawning,  and  that 
the  subsequent  appropriation  was  larceny.  {R.  v.  Pryser,  20  L.  J.,  II. 
O.  386.) 

As  to  how  far  a  man  may  be  guilty  of  stealing  his  own  goods  in  the 
hands  of  a  bailee,  see  post,  213. 

4.  The  Talcing,  where  the  Defendant  has  more  than  a  special  Property 
in  the  Goods.l — A  man  cannot,  in  general,  be  guilty  of  larceny  in  steal- 
ing his  own  goods.  Upon  this  principle,  one  joint  tenant  or  tenant  in 
common  of  a  personal  chattel  cannot  commit  larceny  of  it  (1  Hale,  P. 
C.  513),  unless  where  the  property  is  in  the  sole  charge  of  one  of  the 
parties.     {See  Reg.  y.  Webster,  post.) 

And  a  prisoner  was  acquitted  of  larceny,  upon  its  appearing  that 
he  could  not  othermse  get  the  goods  than  by  delivery  of  them  by  the 
owner's  wife.     (Harrisons  case.  Leach,  47  ;  2  East's  P.  C.  559.) 

But,  in  another  case,  it  was  held  that,  if  a  man  and  the  owner's 
wife  jointly  take  away  the  husband's  goods,  it  may  be  larceny  in  the 
man,  though  he  was  acting  jointly  -with  the  wife.  (R.  v.  Tolfree,  1  Moo. 
O.  C.  243.  But  see  R.  v.  Clark,  1  Moo.  C.  G.  376,  n.)  There  is  such 
a  unity  of  interest  between  husband  and  w-ife,  that  ordinarily  the  wife 
cannot  steal  the  goods  of  the  husband,  nor  can  an  indifferent  person 
steal  the  goods  of  the  husband  by  the  dehvery  of  the  vnie ;  and,  if  the 
wife  deUver  the  goods  of  the  husband  to  an  indifferent  person,  for  that 
person  to  convert  them  to  liis  own  use,  this  is  no  larceny ;  but,  if  the 
person  to  whom  the  goods  are  delivered  by  tlie  wife  be  an  adulterer,  it  is 
otherwise ;  and  an  adulterer  can  be  properly  convicted  of  stealing  the 
husband's  goods,  though  they  be  deUvered  to  liim  by  the  wife.  (Reg.  v. 
Tollett,  1  Cor.  <&  M.  112,  Coleridge)  And  in  the  same  case  it  was  held  that, 
on  the  gi-ound  that  if  a  wife  elope  with  an  adulterer  who  takes  her  clothes 
with  them,  the  taking  is  a  larceny,  it  is  as  much  a  larceny  to  steal  her 
clothes,  which  are  her  husband's  property,  as  it  would  be  to  steal  any- 
thing else  that  is  his  property.  (Ih.  But  see  Reg.  v.  Fitch,  post,  213.) 
So,  if,  on  the  trial  of  a  man  for  larceny,  the  jui-y  are  satisfied  that  he 
took  any  of  the  prosecutor's  goods,  there  then  being  a  criminal  intention, 
or  there  having  been  a  criminal  act  between  the  prisoner  and  the  prose^ 
outer's  wife,  the  jury  ought  to  convict,  even  though  the  goods  were 
delivered  to  the  prisoner  by  the  prosecutor's  wife ;  but,  if  the  jmy  should 
think  that  the  prisoner  took  away  the  goods  merely  to  get  the  wife  away 
from  her  husband,  as  a  friend  only,  and  -ndtliout  any  reference  to  any 
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connection  between  the  prisoner  and  the  wife,  either  actual  or  intended,         };  ^''* 
they  ought  to  acquit.     (lb.)  lalnng. 

But  in  a  more  recent  case,  the  prisoner  agreed  with  the  wife  of  a 
man  that  she  should  leave  her  husband  and  live  in  adultery  vnth  him; 
he  then  left  the  house,  the  husband  leaving  next,  and  the  wife  then  went 
after  the  prisoner.  They  were  followed  and  found  in  company  together 
on  the  road,  and  the  prisoner  was  carrying  a  bandbox  containing  wear- 
ing apparel  of  the  woman:  and  it  was  held  that  a  conviction  could  not  be 
supported  on  an  indictment  charging  the  prisoner  with  stealing  the  wear- 
ing appaj-el,  laying  it  as  the  property  of  the  husband.  [Reg.  v.  Fitch,  26 
L.  J.,  M.  O.  169.) 

And  an  adulterer  cannot  be  convicted  of  stealing  the  goods  of  the  hus- 
band brought  by  the  wife  alone  to  his  lodgings,  and  placed  by  her  in 
the  room  in  which  the  adultery  is  afterwards  committed,  merely  upon 
e\'idenoe  of  their  being  found  there ;  but  it  seems  it  would  be  otherwise, 
if  the  goods  could  be  traced  in  any  way  to  his  personal  possession. 
{Reg.  V.  Rosenberg,  X  G.  S  Kirw.  233 ;  per  Lord  Denman,  C.  J.,  and 
Parke,  B.) 

AVhere  the  prisoner,  watcliing  his  opportunity  when  the  prosecutor 
was  absent,  took  away  prosecutor's  wife,  and  several  boxes  containing 
property  of  the  prosecutor,  and  the  prisoner  and  the  wife  were  found 
living  together  in  adultery,  and  the  property  was  all  in  then-  lodgings,  it 
was  held  that  the  prisoner  was  indictable  for  steahng  the  property  of  the 
prosecutor,  because  he  took  the  property  under  such  circumstances  that 
the  assent  of  the  husband  to  the  taking  could  not  be  presumed.  [Reg. 
V.  Berry,  28  L.  J.,  M.  O.  70.) 

If  a  servant  carries  off  his  master's  box  by  direction  of  his  master's 
wife  and  takes  it  away  with  her,  intending  to  carry  on  an  adulterous 
intercourse,  the  servant  may  be  indicted  for  stealing  the  box.  {Reg.  v. 
Mutters,  34  L.  J.,  M.  C.  54.) 

Under  certain  circumstances,  indeed,  a  man  may  commit  felony  of  his   A  man  stealing 
own  goods  ;  as,  if  A.  bail  goods  to  B.,  and  afterwards,  aninio  furandi,   Ws  own  goods, 
steal  the  goods  from  B.,  vnih.  design  to  charge  him  for  the  value  of  them, 
tins  is  felony.     {Staunf.  26 ;  1  Hale,  518 ;  2  Uast's  P.  G.  558.) 

So,  where  A.,  having  delivered  money  to  his  servant  to  carry  to  a 
certain  place,  disguised  himself  and  robbed  the  servant  on  the  road, 
with  intent  to  charge  the  hundred,  this  was  held  robbery  in  A.  (2  East's 
P.  O.  558.) 

If  a' man  steal  his  own  goods  from  his  own  bailee,  though  he  has  no 
intent  to  charge  the  bailee,  but  his  intent  is  to  defraud  the  King,  yet,  if 
the  bailee  had  an  interest  in  the  possession,  and  could  have  withheld  it 
fi-om  the  owner,  the  taking  is  a  larceny.  {R.  v.  Wilkinson,  R.  £  R. 
470.)  And,  if  a  part  0T^'ner  of  property  steal  it  from  the  person  in  whose 
custody  it  is,  and  who  is  responsible  for  its  safety,  he  is  guilty  of  larceny. 
{R.  V.  Bramley,  R.  A  R.  478.) 

H.  was  sole  manager  of  the  business  of  an  industrial  society  of  which 
he  was  a  partner,  and  was  responsible  for  aU  moneys  coming  into  liis 
possession.  He  was  likewise  in  possession  of  the  shop.  The  prisoner 
was  also  a  partner.  The  prisoner  fraudulently  took  money  from  the 
tin.  Held  that  the  prisoner  might  be  convicted  of  stealing  the  money 
on  an  indictment  laying  the  property  in  H.  alone.  {Reg.  v.  Webster,  31 
L.  J.,  M.  G.  17 ;  1  Leigh  S  Gave,  77.  See  also  Reg.  v.  Burgess,  32  L. 
J.,  M.  G.  185  ;  1  Leigh  &  Gave,  299.) 

A  wife  may  be  guilty  of  larceny  by  stealing  the  goods  of  a  stranger ; 
but  not,  as  we  have  seen,  ante,  212,  by  steaUng  her  husband's  goods  from 
his  own  possession ;  because  in  law  they  are  considered  but  as  one  per- 
son, and  she  has  a  kind  of  interest  in  his  goods.  On  which  account, 
not  even  a  stranger  can  commit  larceny  of  such,  by  the  delivery  of  the 
wife,  although  he  knew  they  were  the  husband's  goods  (1  Hawk.  c. 
33,  s.  33 ;  2  East's  P.  G.  558),  unless  he  take  them  after  adultery,  or 
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2.  Tlie  Garry-   tmless  tlie  goods  are  taken  with  the  intent  that  the  -wife  shall  elope  and 
inq  Away,      live  in  adultery  -ndth  tlie  stranger.    {Reg.  v.  Tollett,  1  G.  S  M.  112 ;  .and 

■ see  ante,  212,  21:3.) 

But  a  wife  may  steal  the  goods  of  her  husband  Vhich  have  been  bailed 
or  delivered  to  another  person ;  for  the  latter  has  a  temporary  special 
property  in  them.  (1  Hale,  513.)  The  wife  cannot  commit  larceny  in 
the  company  of  her  husband ;  for  it  is  deemed  his  coercion,  and  not  her 
own  voluntary  act.  Yet,  if  she  do  it  in  liis  absence,  and  by  his  mere 
command,  she  is  then  punishable  as  if  she  were  sole.  (1  Hale,  45  ; 
Staunf.  26  ;  R.  v.  Morris,  R.  &  R.  270  ;  R.  v.  Rohson,  L.  S  G.  93.)  If 
a  woman  .insist  that  she  is  the  vidfe  of  the  man  in  whose  company  the 
felony  was  committed,  she  may  be  indicted  by  her -husband's  name  and 
her  own,  with  an  alias  and  the  addition  of  spinster ;  and  it  will  he  upon 
her  to  prove  her  coverture ;  and,  if  she  fail  in  doing  so,  she  may  be  found 
guilty.     (2  Easts  P.  G.  559.) 


2.   The  Camiying  Away. 


There  must  be  a 
carrying  away. 


I^east  removal 
from  the  spot  is 
sufficient. 


To  constitute  larceny,  there  must  be  a  carrying  away,  as  well  as. a 
taking.  The  least  removing  of  the  thing  taken  from  the  place  where  it 
was  before  is  sufficient  for  this  purpose,  though  it  be  not  quite  carried 
off.  And  upon  this  ground,  the  guest,  who,  having  taken  ofl'  the  sheets 
from  his  bed,  with  an  intent  to  steal  them,  carried  them  into  the  hall, 
and  was  apprehended  before  he  could, get  out  of  the  house,  was  adjudged 
guilty  of  larceny.  So  also  was  he  who,  having  taken  a  horse  in  a  close, 
^vith  an  intent  to  steal  liim,  was  apprehended  before  he  could  get  him 
out  of  the  close.  And  such  was  the  case  of  him  who,  intending  to  steal 
plate,  took  it  out  of  the  trunk  wherein  it  was,  and  laid  it  on  the  floor, 
but  was  surprised  before  he  could  remove  it  any  further,  fl  Hau-li.  c. 
33,  s.  28  ;  2  East's  P.  G.  555.)  Or  if  a  servant,  animo  furandi,  take  his 
master's  hay  from  his  stable,  and  put  it  into  his  master's  waggon.  {Reg. 
V.  Gruncell,  Q  G.  d  P.  3B5.) 

H.  C.  was  indicted  for  stealing  a  quantity  of  currants,  wHch  were 
packed  in  the  fore  part  of  a  waggon.  The  prisoner  had  laid  hold  of 
this  parcel  of  currants,  and  had  got  near  the  tail  of  the  waggon  with 
them,  when  he  was  apprehended  ;  the  parcel  was  afterwards  found  near 
the  middle  of  the  waggon.  On  tliis  case  being  referred  to  the  twelve 
judges,  they  were  unanimously  of  opinion,  that,  as  the  prisoner  had 
removed  the  property  from  the  spot  where  it  was  originally  placed,  with 
intent  to  steal,  it  was  a  talcing  and  carrying  away.  (Goslett's  case  {Old 
Bailey,  Feb.  1T82),  1  Leach,  236 ;  2  East's  P.  G.  556,  8.  G.) 

So,  if  the  prisoner,  intending  to  steal  a  cask  of  wine,  remove  it  from 
the  head  to  the  tail  of  the  waggon  in  which  it  is  placed,  and  be  detected 
before  he  can  effect  his  pui'pose  of  carrying  it  off,  it  is  a  sufficient  aspor- 
tation to  constitute  larceny.     {R.  v.  Walsh,  1  Moo.  G.  G.  14.) 

And  the  same,  where  the  defendant  drew  a  book  from  the  inside 
pocket  of  the  prosecutor's  coat  about  an  inch  above  the  top  of  the  pocket; 
but,  wliilst  the  book  was  still  about  the  person  of  the  prosecutor,  the 
latter  suddenly  put  up  his  hand,  upon  which  the  defendant  let  the  book 
drop,  and  it  fell  into  the  prosecutor's  pocket.  {R.  v.  'I'hompson,  1  Moo. 
G.  G.  78.) 

So,  where  the  prisoner,  sitting  on  the  box  of  a  coach,  lifted  a  bag  from 
the  bottom  of  tlie  boot,  on  which  it  rested,  and,  before  he  could  draw  tlie 
bag  from  the  boot,  he  was  interrupted,  it  was  held  a  sufficient  asporta- 
tion. {R.  V.  Walsh,  supra.)  To  snatch  a  diamond  from  a  lady's  ear, 
which  is  instantly  dropped  among  the  curls  of  her  hair,  is  larceny.  {R. 
V.  Lapier,  1  Leach,  320  ;  2  East's  P.  G.  557.) 

Mere  change  of         On  the  other  hand,  a  mere  change  of  position  of  the  goods  will  not 

iiositionnotsuffi-   suffice  to  make  out  a  carrying  away.     Where  W.  C.  was  indicted  {Ox^ 
ciont.  ^ 
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2.  The  Carry- 
ing Away. 


ford. Lent  Assizes,  1781,  and  Easter  Term,  1781)  for  stealing  a  wrapper 
and  some  pieces  of  linen  cloth,  and  it  appeared  that  the  linen  was 
packed  up  in  the  wrapper  in  the  common  form  of  a  long  square,  wliich 
was  laid  length-way  in  a  waggon,  and  that  the  prisoner  set  up  the  wrapper 
on  one  end  in  the  waggon  for  the  greater  convenience  of  taldng  the  linen 
out,  and  cut  the  wrapper  all  the  way  down  for  that  purpose,  but  was 
apprehended  before  he  had  taken  anything ;  all  the  judges  agreed,  that 
this  was  no  larceny,  although  his  intention  to  steal  was  manifest.  For 
a  carrying  away,  in  order  to  constitute  felony,  must  be  a  removal  of  the 
goods  from  the  place  where  they  were ;  and  the  felon  must,  for  the  in- 
stant at  least,  have  the  entire  and  absolute  possession  of  them.  {R.  v. 
Cherry,  2  East's  P.  C.  556.) 

So,  where  one  had  his  keys  tied  to  the  strings  of  his  purse  in  his  pocket, 
which  E.  W.  attempted  to  take  from  him,  and  was  detected  with  the 
purse  in  her  hand ;  but  the  strings  of  the  purse  stiU  hung  to  the  owner's 
pocket  by  means  of  the  keys ;  tins  was  ruled  to  be  no  asportation :  the 
purse  could  not  be  said  to  be  carried  away,  for  it  still  remained  fastened 
to  the  place  where  it  was  before.  ( Wilkinson's  ease,  1  Hale,  508 ;  2 
East's  P.  C.  556 ;  1  Leach,  321,  n.,  S.  C.) 

So,  in  another  case,  where  A.  had  his  purse  tied  to  his  girdle,  and  B. 
attempted  to  rob  him ;  in  the  struggle  the  girdle  broke,  and  the  purse 
fell  to  the  ground :  B.  not  having  previously  taken  hold  of  it,  or  picked 
it  up  afterwards,  it  was  ruled  to  be  no  taking.     (1  Hale,  533.) 

Upon  an  indictment  for  robbery,  the  prisoner  was  found  to  have 
stopped  the  prosecutor  as  he  was  carrying  a  feather  bed  on  his  shoulders, 
and  told  him  to  lay  it  down  or  he  would  shoot  liim ;  on  which  the  pro- 
secutor laid  the  bed  on  the  ground ;  but  the  prisoner  was  apprehended 
before  he  could  take  it  up  so  as  to  remove  it  from  the  spot  where  it  lay : 
the  judges  were  of  opinion  that  the  offence  was  not  complete.  {Far- 
reU's  case,  1  Leach,  322  n. ;  2  East's  P.  C.  557,  8.  C. ;  2  Buss.  C.  d 
M.  63.) 

Where  the  prisoner,  by  means  of  a  pipe  and  stopcock,  turned  off  the 
gas  belonging  to  a  company  before  it  came  into  the  meter,  and  so  con- 
sumed the  gas,  it  was  held  that  there  was  a  sufficient  severance  of  the 
,gas  in  the  entrance  pipe  to  constitute  an  asportavit.  (Beg.  v.  White,  1 
Eears.  S  B.  C.  C.  203.) 

Where  a  letter-carrier  did  not  deliver  a  letter  sorted  to  him  for  de- 
livery, nor  return  it  in  his  pouch  with  the  other  undelivered  letters  upon 
his  return  to  the  office,  as  it  was  his  duty  to  do,  but  kept  it  in  his 
pocket,  the  jury  foimd  he  had  detained  the  letter  with  intent  to  steal 
it,  and  it  was  held  that  there  was  a  sufficient  taking.  {B.  v.  Poynton, 
L.  &  C.  247.) 

If  the  thief  once  take  possession  of  the  thing,  the  offence  is  complete,   offence  com- 
though  he  afterwards  return  it.    As  if  a  robber,  finding  little  in  a  purse  piete,  though  de- 
wliioli  he  had  taken  from  the  o'^vner,  restore  it  to  him  again,  or  let  it  fall  ^"rj  "retim'the 
■  in  struggling,  and  never  take  it  up  again,  having  once  had  possession  of  thing, 
it.     (1  Hale,  533  ;  3  Inst.  69 ;  2  East's  P.  C.  557,)     Or,  as  in  Peat's 
case,  where  the  thief,  who  had  robbed  Mr.  D.  of  his  purse,  returned  it 
again,  saying,  if  you  value  your  purse  take  it  back  again,  and  give  me 
the  contents  ;  but,  before  Mr.  D.  could  do  this,  his  servant  secured  the 
robber:   it  was  ruled,  the"  offence  was  complete  by  the  first  taking. 
[Peat's  case,  2  East's  P.  C.  557 ;  and  see  Lapier's  case,  ante,  214.) 

Where  it  is  one  continuing  transaction,  though  there  be  several  dis-  Where  distinct 
tinct  asportations  in  law  by  several  persons,  yet  all  may  be  indicted  as  ^^°j^''°™  ^^ 
principals  who  concur  in  the  felony  before  the  final  carrying  away  of 
the  goods  from  the  virtual  custody  of  the  owner  (2  East's  P.  C.  557) ; 
and,  if  several  persons  act  in  concert  to  steal  a  man's  goods,  and  he  is 
induced  by  fraud  to  trust  one  of  them,  in  the  presence  of  the  otliers, 
with  the  possession  of  the  goods,  and  another  of  them  entice  him  away, 
that  the  man  who  has  his  goods  may  carry  them  off,  all  are  guilty  of 
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3.  The  Goods  felony :  tlie  receipt  by  one  is  a  felonious  taldng  by  aU,  (R.  v.  Standletj 
Taken.        and  another,  R.  &  R.  305.)     And,  where  property,  which  the  prosecu- 

tors  had  bought,  was  weighed  out  in  the  ]Dresenoe  of  their  clerk,  and 

delivered  to  their  carter's  servant  to  cart,  who  let  other  persons  take 
away  the  cart  and  dispose  of  the  property  for  his  benefit  jointly  with 
that  of  the  other  persons,  it  was  held,  that  the  carter's  servant,  as  well 
as  the  other  persons,  were  guilty  of  larceny  at  common  law.  [R.  v. 
Harding,  R.  <&  R.  125.) 


At  common  law, 
the  property 
must  be  personal, 
and  of  value. 


Chattels  real. 


The  goods  must 
be  the  subject  of 
property. 


The  goods  must 
be  of  some  vlUue. 


Choses  in  action. 


Domestic  ani- 
mals, birds,  etc. 


Produce  of. 


3.   The  Goods  Taken. 

The  property  taken  must,  to  constitute  larceny  at  common  law,  be 
personal  property,  and  of  some  intrinsic  valiie,  though  it  need  not  be  of 
the  value  of  some  coin  known  to  the  law.  {Reg.  v.  Morris,  9  Gar.  A  P. 
349.)  It  is  not  necessary  now  to  state  the  value  or  price  iu  the  indict- 
ment where  it  is  not  of  the  essence  of  the  offence.  See  the  14  &  15  Vict, 
c.  100,  s.  24,  post. 

Therefore,  things  real,  or  which  savour  of  the  realty,  cannot  be  the 
subject  of  larceny  at  common  law ;  and  so  strict  was  the  rule  in  this  re- 
spect, that  a  larceny  could  not  be  committed  even  of  title  deeds  (1  Hale, 
510  ;  1  Hawh.  c.  33,  s.  35  ;  R.  v.  Westbeer,  2  Stra.  1137)  ;  or  any  other 
charter  or  right  concerning  the  realty  (R.  v.  Westbeer,  1  Leach,  12  ;  R. 
V.  Walker,  1  Moo.  O.  G.  155)  ;  or  even  of  the  box  in  which  they  were 
kept.  (1  Hale,  510 ;  3  Inst.  109.)  Lands,  tenements,  and  hereditaments 
(either  corporeal  or  incorporeal),  cannot  in  their  natm-e  be  taken  and 
carried  away.  And  the  same  rule  applies  to  things  that  adhere  to  the 
freehold,  as  corn,  grass,  trees,  or  the  lilte.  (4  Bla.  Gom.  232.)  It  is 
always  a  felony  at  common  law,  if  the  owner  or  a  stranger  sever  the 
chattels  from  the  freehold,  and  the  thief  afterwards  come  and  steal  them ; 
or,  if  the  thief  sever  them  at  one  time,  and  afterwards,  at  another  time, 
come  and  steal  them.     (3  Inst.  109  ;  1  Hale,  510.) 

The  goods,  to  constitute  larceny  at  common  law,  must  be  the  subject 
of  property ;  therefore  it  is  not  felony  at  common  law  to  steal  a  dead 
corpse ;  but  it  is  a  high  misdemeanour  to  disinter  a  body  to  dissect  it,  or  to 
sell  it  for  gain.  See  tit.  "Bodies,  Dead,"  Vol.  I.  As  to  waifs,  treasure 
trove,  and  wreck,  s&%post,  218. 

Also  the  goods,  to  constitute  a  larceny  at  common  law,  must  be  of 
some  worth  in  themselves,  and  not  derive  their  whole  value  from  the 
relation  they  bear  to  some  other  tiling,  which  cannot  be  stolen ;  as  paper 
or  parclmient,  on  which  are  written  assurances  concerning  lands,  or  ob- 
ligations, or  covenants,  or  other  securities  for  a  debt  or  other  chose  in 
action.  (1  Hau-k,  c.  33,  s.  85.)  But  stealing  roUs  of  parchment  will  be 
larceny  according  to  the  value  of  the  parchment,  though  they  are  the 
records  of  a  Court  of  justice,  unless  they  concern  the  realty.  {R.  v. 
Walker,  1  Moo.  G.  G.  155.) 

Deeds,  bonds,  bUls,  notes,  securities,  etc.,  being  mere  choses  in  action, 
and  other  choses  in  action,  are  not  the  subject  of  larceny  at  common  law; 
for  they  are  of  no  intrinsic  value.     (1  Hawk.  c.  33,  s.  35.) 

Domestic  animals  of  intrinsic  value,  as  horses,  oxen,  sheep,  and  the 
like,  may  be  the  subjects  of  larceny  at  common  law.  Domestic  birds 
also,  of  intrinsic  value,  as  ducks,  hens,  geese,  tm-keys,  peacocks,  etc., 
may  be  the  subjects  of  larceny  at  common  law ;  so  may  their  eggs,  or 
young  ones.     (1  Hale,  511;  1  Hawk.  c.  33,  s.  43.) 

It  being  felony  to  steal  the  animals  themselves,  it  is  also  felony  to 
steal  the  product  of  any  of  them,  though  taken  from  the  living  animals. 
Thus,  milking  cows  at  pastm-e,  and  stealing  the  milk,  was  holden  to  be 
felony  by  aU  the  judges,  on  a  case  reserved  by  Serjeant  Leigh,  who  sat 
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for  Mr.  J.  Bathurst  on  tlie  Oxford  Circuit  about  1769.     (2  East's  P  0    ^-  The  Oivner. 

617.)  

So,  pulling  wool  from  the  backs  of  sheep  is  felony.  But  in  this  and 
in  the  foimer  instance  it  must  be  understood  tliat  the  fact  is  done  fraudu- 
lently and  feloniously,  and  not  merely  for  wantonness  of  froHc ;  which 
must  be  collected  fi'om  concurrent  circumstances,  such  as  the  quantity 
taken,  the  use  to  which  it  is  applied,  the  behaviour  of  the  party,  etc. 
(B.  V.  Martin,  2  East's  P.  0.  618  ;  1  Leaoh,  171,  8.  G.) 

But  larceny  cannot  be  committed  of  such  animals  in  which  there  is  Animals /erie 
no  property,  as  of  beasts  that  are/ers  naturm  and  unreclaimed ;  such  as  ««'•"■'^• 
deer,  hares,  and  conies  in  a  forest,  chase,  or  warren ;  fish  iti  an  open 
river  or  pond ;  old  pigeons  out  of  the  house ;  or  wild  fowls  at  their 
natural  liberty ;  or  rooks  (see  Hannain  v.  Mockett,  2  £.  d  Ores.  934 ; 
4  D.  d-  B.  518,  8.  G.) ;  although  any  person  may  have  an  exclusive 
right,  ratione  loot  aut  privilegii,  to  take  them,  if  he  can,  in  those  places. 

But,  if  they  be  dead,  reclaimed  and  known  to  be  so,  or  confined,  and 
may  serve  for  food,  it  is  otherwise,  even  at  common  law.  For  of  deer  so 
inclosed  in  a  park,  which  may  be  taken  at  pleasure  ;  fish  iu  a  trunli:  or 
net,  or,  as  it  should  seem,  m  any  other  uiclosed  place  wluch  is  private 
property,  and  where  they  may  be  taken  at  the  pleasure  of  the  owner  at 
any  time;  pheasants  or  partridges  in  a  mew;  young  pigeons,  or  old  ones 
when  shut  up ;  young  hawks  in  a  nest,  and  even  old  ones,  or  falcons,'re- 
claimed  and  known  by  the  party  to  be  so  ;  larceny  may  be  committed. 
The  same  as  to  peacocks  ;  so  of  swans  marked  and  pinioned,  or  swans 
unmarked,  if  tame,  kept  in  a  mote,  pond,  or  private  river ;  but,  if  they 
range  out  of  the  royalty,  it  is  no  felony  to  take  them,  though  iparked, 
because  it  cannot  be  known  that  they  belong  to  any  person.  (B.  v. 
Bough,  2  East's  P.  G.  607 ;  3  Inst.  109,  110  ;  4  Bla.  Gom.  235,  236 ;  1 
Hale,  510,  511 ;  1  Hawk.  o.  88,  s.  36 ;  Hal.  8um.  67,  68.) 

J.  R.  being  convicted  on  an  indictment  for  stealing  a  pheasant,  value 
40«.,  of  the  goods  and  chattels  of  H.  S.,  all  the  judges  on  a  second  con- 
ference in  Easter  Term,  1779,  after  much  debate  and  difference  of  opinion, 
agreed  that  the  conviction  was  bad  ;  for,  in  cases  of  larceny  of  animals 
fera  natures,  the  indictment  must  show  that  they  were  either  dead,  tame, 
or  confined ;  otherwise  they  must  be  presumed  to  be  in  their  original 
state ;  and  that  it  is  not  suificient  to  add,  "  of  the  goods  and  chattels  of 
such  a  one."     (B.  v.  Bough,  2  East's  P.  O.  607.) 

Nor  can  larceny  be  committed  of  the  eggs  of  animals  feres  natures, 
(lb.) 

A  stock  of  bees  may,  it  seems,  be  the  subject  of  larceny.  (Tibbs  v. 
Smith,  T.  Baym.) 

But  there  are  some  animals,  which,  though  they  may  be  reclaimed.  Animals  of  a  base 
yet  are  considered  of  so  base  a  nature  that  no  larceny  can  be  committed  nature, 
of  them ;  such  as  bears,  foxes,  monkeys,  cats,  ferrets,  and  the  like, 
which  are  kept  for  whim  and  pleasm-e.  (1  Hale,  512  ;  4  Bla.  Gom. 
235.)  And  the  same  rule  applied  to  dogs,  unless,  perhaps,  those  wliich 
the  law  recognizes  as  valuable,  such  as  a  mastiff,  hound,  spaniel,  and 
tumbler.     [Wright  v.  Bamscot,  1  Saund.  83.) 

In  B.  V.  Searing  (B.  S  B.  350),  it  was  held  that  ferrets,  though  tame 
and  saleable,  cannot  be  the  subject  of  larceny.  But  now  as  to  the 
various  kinds  of  property  which  may  be  the  subjects  of  larceny,  see  the 
24  &  25  Vict.  c.  96,  ss.  10-39,  ^os«. 

4.  The  Owner. 

The  goods  taken,  to  constitute  larceny,  must  be  the  property  of  another  Tlie  owner, 
person,  and  not  of  the  party  taking  them.     Therefore  a  joint  tenant  or 
wife  cannot  be  guilty  of  larceny  in  taking  away  the  goods  of  the  co-tenant 
or  husband.     This  rule  has  been  ah-eady  noticed,  ante,  312. 

As  to  how  far  a  man  may  steal  his  own  goods,  see  ante,  213. 

As  to  how  far  bailees  are  liable,  see  ante,  209. 
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Though  the  o-rnier  he  unknown,  provided  there  he  a  property,  it  is 
larceny  to  steal  it ;  and  the  indictment  wiU  lie  for  stealing  the  goods  of 
a  person  unkno-vra.  (1  Hale,  512  ;  see  post,  §  III.)  As  to  stealing  a 
sliroud,  see  "Bodies,  Dead,"  Vol.  1.) 

And  see  further,  as  to  who  may  be  considered  as  the  owner,  and  the 
mode  of  describing  liim  in  the  indictment,  post,  §  III. 

If  one  stealeth  another  man's  goods,  and  afterwards  another  stealeth 
the  same  from  liim,  the  owner  may  charge  the  first  or  second  felon  at 
his  choice.      (Dalt.  c.  162.) 

T.  J.  was  indicted  for  stealing  five  pheasants  restrained  of  their  natui-al 
liberty,  the  property  of  A.  Fountain.  It  appeared  on  the  evidence,  that 
Fountain  was  an  alehouse-keeper,  and  not  a  qiiaMed  person  to  keep  or 
to  shoot  game  ;  and  that  he  bred  these  pheasants  for  sale.  And  it  was 
objected,  on  behalf  of  the  prisoner,  that  F.,  not  being  a  qualified  person, 
could  have  no  property  in  the  pheasants,  nor  any  legal  possession  suffi- 
cient to  support  the  indictment  ;  that  by  the  several  statutes  relating 
to  the  game  laws,  unqualified  persons  were  forbidden,  under  certain 
penalties,  to  have  pheasants  in  their  possession ;  and  that,  by  one  of 
those  statutes,  authority  was  given  to  a  justice  of  the  peace  to  take  away 
from  such  person  any  pheasant  he  might  have  in  his  possession.  But 
Qrose,  J.,  held,  that  it  was  sufficiently  legal  possession  for  the  purposes 
of  the  indictment ;  and  the  prisoner  was  convicted.  (Buckingham  Lent 
Assizes,  1809,  R.  v.  Jones,  cor.  Orose,  J.  MS.  [K).  But  see  %  O.d  P. 
042.) 

An  alien,  whose  sovereign  is  in  amity  with  the  Crown  of  England, 
residing  here,  and  receiving  the  protection  of  the  law,  oweth  a  local 
allegiance  to  the  CroTm  during  the  time  of  his  residence  ;  and,  if,  during 
that  time,  he  committeth  an  offence,  he  shall  be  liable  to  be  punished 
for  the  same,  even  as  a  natural  bom  subject.  For  his  person  and  per- 
sonal estate  are  as  much  under  the  protection  of  the  law  as  the  natural- 
born  subject's ;  and,  if  he  is  injured  in  either,  he  hath  the  same  remedy 
at  law  for  such  injury.     (Fost.  185.)   • 

So  also  an  alien,  whose  sovereign  is  at  enmity  with  us,  living  here 
under  the  Queen's  protection,  committing  offences,  may  be  proceeded 
against  in  like  manner;  for  he  oweth  a  temporary  local  allegiance, 
founded  on  that  share  of  protection  he  receiveth.  (Fost.  185.  See  tit. 
"  Aliens,"  Vol.  1.) 

It  is  generally  said,  that  larceny  cannot  be  committed  of  that  wherein 
none  have  any  determinate  property,  as  of  treasure-trove,  waifs,  etc., 
tiU  seized.  The  same  was  said  of  wreck ;  but  now  the  legislature  has, 
by  the  24  &  25  Vict.  c.  96,  ss.  64,  65,  66,  post,  protected  the  owners  of  pro- 
perty in  this  state.  And  indeed  there  seems  to  be  some  incorrectness 
in  the  generality  of  the  position  with  respect  to  the  other  things  men- 
tioned. As  to  waifs,  treasure-trove,  etc.,  the  lord  has  no  determinate 
property  in  them,  till  seizure ;  but  the  true  owner,  though  unknown, 
who  has  lost  or  been  robbed  of  the  things  themselves,  has  still  a  property 
in  them.     (1  Hawk.  c.  33,  s.  38  ;  1  Hale,  510;  2  East's  P.  0.  606.) 

Where,  indeed,  the  circumstances  of  the  case  furnish  a  presumption 
of  an  intended  dereliction  of  such  property  on  the  part  of  the  owner, 
there  no  larceny  can  be  committed  before  seizure  by  the  lord,  because 
the  taking  is  not  invito  domino.  See  tit.  "  Estray,"  Vol.  II.  See  fur- 
ther, as  to  stealing  property  found,  post,  221. 

5.  Against  Owner's  Consent. 

The  taking  must  be  against  the  will  of  the  owner. 

The  piimary  inquiry  to  be  made  is,  whether  the  taking  were  invito 
domino,  i.  e.  without  the  will  or  approbation  of  the  owner ;  for  this  is  of 
ilie  very  essence  of  larceny  and  its  kindred  offence,  robbery.     And 
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therefore,  where  one  S.  coiisph'ed  with  M'D.  and  other  persons  to  pro- 
cure two  others,  ignorant  of  the  design,  to  roh  him  on  the  highway,  in 
order  to  procure  to  themselves  the  reward  given  hy  Act  of  Parliament 
for  apprehending  rohbers  on  the  liighway ;  and  he  accordingly  went,  in 
jiursuance  of  such  agreement,  to  the  place  appointed,  where  the  supposed 
robbery  was  effected;  the  case  was  holden  not  to  amount  to  felony. 
(R.  V.  M' Daniel  and  others,  Old  Bailey,  1755,  Fast.  121 ;  2  Fast's  P. 
C.  065,  8.  0.) 

Yet,  in  another  case,  one  N.,  having  been  informed  that  one  of  the 
early  stage-coaches  had  been  frequently  robbed  near  the  town  by  a 
single  highwayman,  resolved  to  use  his  endeavours  to  apprehend  him  ; 
for  which  purpose  he  put  a  little  money  and  a  pistol  into  his  pocket, 
and  attended  the  coach  in  a  post-chaise,  till  the  highwayman  approached 
the  carriages,  and,  presenting  a  weapon,  demanded  the  money  of  the 
passengers.  N.  gave  him  his  money;  and  then,  jumping  out  of  the 
chaise,  with  his  pistol  in  his  hand,  with  the  assistance  of  some  others, 
took  the  highwajnnan.  This  was  ruled  clearly  to  be  robbery ;  and  the 
felon  was  convicted.  For  this  case  differed  widely  from  the  former ; 
there  was  no  previous  concert  with  the  highwayman,  directly  or  through 
the  medium  of  others,  that  the  robbery  should  be  effected,  or  anything 
to  lessen  the  danger  of  the  attempt.  {Norderis  case.  Old  Bailey,  1754 ; 
Fost.  129  ;  2  Fast's  P.  O.  666.) 

Where  a  servant,  being  sohcited  to  become  an  accompUce  in  robbing 
his  master's  house,  informed  his  master  of  it,  and  the  master  thereupon 
told  him  to  carry  on  the  affair,  consented  to  his  openuig  the  door  leading 
to  the  premises,  and  to  his  being  with  the  robbers  during  the  robbery, 
and  also  marked  his  property,  and  laid  it  in  a  place  where  the  robbers 
were  expected  to  come ;  it  was  holden,  that  this  conduct  of  the  master 
was  no  defence  to  an  indictment  against  the  robbers.  {B.  v.  Egginton,  2 
B.  &  P.  508 ;  2  East's  P.  0.  666 ;  2  Leaoh,  913.) 

If  the  goods  be  taken  with  the  consent  or  privity  of  the  wife,  no  larceny 
will  be  committed.     (1  Leaoh,  47.     See  ayite,  212.) 

6.  The  Felonious  Intent. 

The  taking  and  carrying  away  must,  to  constitute  larceny,  be  with  a 
felonious  intent  entertained  at  the  time  of  the  taking. 

Felony  is  always  accompanied  with  an  evil  intention,  and,  therefore, 
shall  not  be  imputed  to  a  mere  mistake  or  misanimadversion ;  as,  where 
persons  break  open  a  door  in  order  to  execute  a  warrant  which  will  not 
justify  such  a  proceeding;  for  in  such  case  there  is  no /eZoraiow*  intention. 
(1  Hawk.  a.  25,  s.  3.) 

For  it  is  the  mind  that  maies  the  taking  of  another's  goods  to  be 
felony,  or  a  bare  trespass  only ;  but,  because  the  variety  of  circumstances 
is  so  great,  and  the  complication  thereof  so  mingled,  that  it  is  impossible 
to  prescribe  all  the  circumstances  evidencing  a  felonious  intent  or  the 
contrary,  the  same  must  be  left  to  the  due  and  attentive  consideration 
of  the  judge  and  jury;  wherein  the  best  rule  is,  in  doubtful  matters, 
rather  to  incline  to  acquittal  than  conviction.  Only,  in  general,  it  may 
be  observed,  that  the  ordinary  discovery  of  a  felonious  intent  is,  the 
party  doing  it  secretly,  or,  being  charged  with  the  goods,  denying  it. 
(1  Hale,  509  ;  ante,  209  ;  post,  224.) 

And,  if  goods  be  taken  on  claim  of  right  or  property  in  them,  it  vrill  Claim  of  right, 
be  no  felony ;  at  the  same  time,  it  is  matter  of  evidence  whether  they 
were  hand  fide  so  taken,  or  whether  they  were  not  taken  from  the  person 
actually  possessing  them,  with  a  tliievish  and  felonious  intent.  And, 
therefore,  obtaining  possession  of  goods  by  a  fraudulent  claim,  of  right, 
or  by  a  fraudulent  pretence  of  law,  and  then  running  away  with  them, 
would  be  a  felony.  (1  Hale,  507;  1  Hawk.  c.  33,  s.  15  ;  Farr's  case, 
■Kel.  43.) 
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6.  Tlie  Felo-     .  In  a  recent  case  the  prisoner  had  set  wires,  in  which  game  was  caught. 
nious  Intent.   The  prosecutor,  a  game-keeper,  took  them  away,  for  the  use  of  the  lord 

■ of  the  manor,  while  the  prisoner  was  absent.     The  prisoner  demanded 

his  wii-es  and  game,  TOth  menaces,  and,  under  the  influence  of  fear,  the 
prosecutor  gave  them  up.  The  jury  found  that  the  prisoner  acted  undei: 
a  bond  fide  impression  that  the  game  and  wires  were  his  property,  and 
that  he  merely,  by  some  degree  of  violence,  gamed  possession  of  what 
he  considered  his  own.  It  was  held  no  robbery,  there  being  no  animus 
furandi.     {B.  v.  Hall,  B  O.  S  P.  409.) 

If  a  man  take  a  letter,  supposing  it  belongs  to  himself,  and,  on  finding 
it  does  not,  appropriates  to  himself  any  property  it  contains,  this  wiU  not 
amount  to  larceny,  there  being  no  animus  furandi  when  he  first  received 
the  letter.  {B.  v.  Muohlow,  1  Moo.  G.  G.  160 ;  and  see  Beg.  v.  Godfrey, 
8  G.  S  P.  563  ;  ante,  210.) 
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And  it  may  be  that  the  taking  is  no  more  than  a  trespass.  As,  where 
a  man  takes  another's  goods  openly  before  him,  or  before  other  persons, 
otherwise  than  by  apparent  robbery ;  or,  having  possessed  himself  of 
them,  avows  the  fact  before  he  is  questioned.  (1  Hale,  509 ;  2  Bast's 
P.  G.  661.) 

The  prisoners  enter  another's  stable  at  night,  and  take  out  his  horses, 
and  ride  them  thirty -two  miles,  and  leave  them  at  an  inn,  and  are  after- 
wards found  pm'suing  their  journey  on  foot.  On  a  finding  by  the  jury 
that  the  prisoners  took  the  horses  merely  with  intent  to  ride,  and  after- 
wards leave  them,  and  not  to  return  or  make  any  further  use  of  them,  it 
was  held  trespass  and  not  larceny.  {R.  v.  Philips  d  Strong,  2  East's  P. 
G.  662.)  So,  where  a  person  stole  certain  articles,  and  also  took  a  horse, 
not  with  an  intent  to  steal  it,  but  only  to  get  off  more  conveniently  with 
the  other  property,  this  was  held  not  to  be  a  stealing  of  the  horse.  (B. 
■V.  Grump,  I  G.d  P.  658.) 

Where  the  prosecutor  met  the  prisoner,  whom  he  knew  to  be  a 
poacher,  and  seized  him,  and  the  prisoner,  being  rescued,  seized  the  gim 
of  the  prosecutor,  and  ran  away  with  it,  and  subsequently  was  heard  to 
say  that  he  would  sell  it,  and  the  gun  was  never  afterwards  heard  of, 
Vaiighan,  B.,  upon  an  indictment  for  stealing  the  gun,  told  the  jury  that 
it  would  not  be  a  felony  if  the  prisoner  took  the  gun  under  an  impression 
at  the  time  that  it  might  be  used  so  as  to  endanger  his  life,  and  not 
with  an  intention  of  disposing  of  it,  although  he  afterwards  might  have 
determined  to  dispose  of  it ;  and  the  jury,  being  of  opinion  that  he  had 
no  intention  of  disposing  of  the  gun  at  the  time  he  took  it,  acquitted 
the  prisoner.     (B.  v.  HoUoway,  5  G.  d  P.  524.) 

Clandestinely  taldng  away  articles,  to  induce  the  owner  (a  girl)  to 
fetch  them,  and  thereby  to  give  the  prisoner  an  opportunity  to  solicit 
her  to  commit  fornication  with  him,  is  not  felonious.  (B.  v.  Dickenson, 
B.  S  B.  420.) 

It  depends  also  on  circumstances  what  offence  it  is  to  force  a  man  in 
the  possession  of  goods  to  seU  them ;  if  the  defendant  takes  them,  and 
throws  down  more  than  their  value,  it  will  be  evidence  that  it  was  only 
trespass ;  if  less  were  offered,  it  would  probably  be  regarded  as  felony. 
(Burrows  v.  Wright,  1  East's  Bep.  615,  C16.) 

And  it  seems  that  the  taking  may  be  only  a  trespass,  where  the  ori- 
ginal assault  was  felonious.  Thus,  if  a  man  searches  the  pockets  of 
another  for  money,  and  finds  none,  and  afterwards  throws  the  saddle 
from  liis  horse  on  the  ground,  and  scatters  bread  from  lus  packages,  he 
win  not  be  guilty  of  robbery  (2  East's  P.  G.  662) ;  though  he  might  cer- 
tainly have  been  indicted  for  feloniously  assaulting  with  intent  to  steal, 
for  that  offence  was  complete; 

A  talcing  by  mere  acciden't,-or  in  joke,  or  mistaking  another's  property 
for  one's  own,  is  neither  ItegaUy  nor  morally  a  crime.  (1  Male,  507, 
509.) 

It  is  said  by  Lord  Hale,  if  one  man  take  another  man's  com  or  hay, 
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ancV mingle  it  with  liis  otoi  heap  or  cock,  or  take  another  man's  cloth,    0.  The  Felo- 
and  embroider  it  with  silk  or  gold,  such  other  person  may  re-take  the    nious  Intent. 

whole  heap  of  com,  or  cock  of  hay,  or  garment  and  embroidery  also ;    

and  this  re-taking  is  no  felony,  nor  so  much  as  a  trespass.     (1  Hale, 
513.) 

If  a  person  drop  any  chattel,  and  another  iind  it,  and  take  it  away  Finding, 
with  the  intention  of  appropriating  it  to  his  own  use,  and  only  restore  it 
because  a  reward  is  offered,  he  is  guilty  of  larceny. 

The  only  cases  in  which  a  party  finding  a  chattel  of  another  can  be 
justified  in  appropriating  it  to  his  own  use,  are,  where  the  owner 
cannot  be  found,  or  where  it  may  be  fairly  said  that  the  owner  has 
abandoned  it. 

If  a  person  find  the  chattel  of  another,  and  do  not  immediately  bring 
it  to  the  owner,  in  the  hope  that,  By  bridging  it  on  the  next  day,  he  may 
receive  a  present  for  so  doing :  whether  this  is  a  larceny — quiere  ?  {Beg. 
V.  Peters,  1  Oar.  d  Kirw.  245  ;  per  Rolfe,  B.) 

Where  a  boy  found  a  cheque  which  had  been  lost,  and  the  prisoner  got 
it  from  him  and  kept  it,  in  hopes  of  getting  a  reward ;  but,  the  owner  not 
offering  a  sufficiently  large  reward,  he  refused  to  deliver  it  either  to  the 
owner  or  to  the  boy :  held,  that  the  prisoner  was  not  guilty  of  larceny. 
{Reg.  V.  Gardner,  32  L.  J.,  M.  G.  35.) 

It  is  laid  down,  that,  if  a  party  lose  his  goods,  and  another  find  them, 
though  he  convert  them,  animo  furandi,  to  his  own  use,  yet  it  is  no  lar- 
ceny, for  the  first  taldng  was  lawfid.  (3  Inst.  108 ;  1  Hawk.  o.  33,  s.  2 ; 
2  Russ.  100.) 

But,  where  a  servant,  indicted  for  stealing  baiik-notes,  the  property  of 
her  master,  in  his  dwelling-house,  set  up  as  her  defence  that  she  found 
them  in  the  passage,  and,  not  knowing  to  whom  they  belonged,  kept 
them  to  see  if  they  were  advertised,  Parke,  J.,  held,  that  she  ought  to 
have  inquired  of  her  master  whether  they  were  his  or  not ;  and  that,  not 
having  done  so,  but  having  taken  them  away  from  the  house,  she  was 
guilty  of  stealing  them.     {Reg.  v.  Kerr,  %  G.  S  P.  177.) 

On  an  indictment  for  stealmg  a  i;lO  note,  the  jury  found  that  the  pro- 
secutor had  dropped  the  note  in  the  prisoner's  shop ;  that  the  prisoner 
had  found  it  there ;  that  the  prisoner,  at  the  time  he  picked  it  up,  did 
not  know,  nor  had  he  reasonable  means  of  knowing,  who  the  owner  was ; 
that  he  afterwards  acquired  knowledge  of  who  the  owner  was,  and  after 
that  he  converted  the  note  to  his  own  use ;  that  the  prisoner  intended, 
when  he  picked  up  the  note,  to  take  it  to  his  own  use,  and  to  deprive  the 
owner  of  it,  whoever  that  owner  might  be ;  and  that  the  prisoner  believed, 
at  the  time  he  picked  up  the  note,  that  the  owner  could  be  found.  It  was 
held  that  the  prisoner  was  guilty  of  larceny.  {Reg.  v.  Moore,  30  L.  J., 
M.  G.  77.) 

Where  a  purchaser  left  his  purse  by  mistake  on  the  prisoner's  market 
stall,  it  was  held  that  the  purse  was  not  lost  property,  although  the  pri- 
soner did  not  know  whose  it  was ;  and  that,  therefore,  the  further  ques- 
tion, whether  the  prisoner  made  proper  endeavours  to  find  the  o^vner,  did 
not  arise.     {Reg.  v.  West,  24  L.  J.,  M.  G.  4.) 

Although  a  person  finding  property,  the  ownership  of  which  has  not 
been  abandoned,  may  not  convert  it  to  his  own  use,  at  any  rate,  not 
without  some  endeavour  to  discover  the  owner,  and  although  ignorance 
of  the  law  will  excuse  none,  yet,  where  an  ignorant  person  found  a  .£5 
note,  and  appropriated  it,  the  Court  directed  the  jury  to  consider  the 
state  of  the  finder's  mind,  and  ruled  that,  if  the  jury  thought  the  person 
really  believed  the  note  to  be  her  own  by  right  of  finding,  the  jury  should 
not  bring  in  a  verdict  of  guilty  on  an  indictment  for  a  larceny  of  the 
note.     {Reg.  v.  Reed,  1  Gar.  i  M.  306.) 

A.  picked  up  the  purse  of  B.,  wliich  contained  money,  on  a  turnpike- 
road,  along  which  B.  had  previously  travelled  by  coach ;  A.  converted 
the  pm'se  and  its  contents  to  his  own  use : — Held,  no  larceny,  and  that 
A.  was  liable  civilly,  but  not  criminally.     If  there  had  been  any  mark  on 
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nious  Intent,  been  otherwise.  [Retj.  v.  W.  Mole,  1  Gar.  dt  K.  417 ;  Reg.  v.  Chnstiqiher, 
28  L.  J.,  M.  C.  35.) 

Where  a  person  on  whom  stolen  property  is  found,  gives  to  those  who 
find  hini  in  possession  of  it  a  reasonable  account  of  how  he  came  by  it, 
it  is  iuoumbent  on  the  prosecutor,  on  the  tiial,  to  show  that  that  account 
is  untrue.  Aliter,  if  that  account  be  unreasonable  or  improbable  on  the 
face  of  it.  Where  a  piece  of  wood,  which  had  been  stolen,  had  been 
found  by  a  constable  in  the  possession  of  the  prisoner  five  days  after  it 
was  lost,  who  said  that  he  had  bought  it  of  N.,  who  lived  about  two  miles 
off,  it  was  held,  that  it  was  incumbent  on  the  prosecutor  to  negative  this 
explanation.  (Reg.  v.  C'roivhurst,  1  Car.  d  K.  370.  See  also  R.  v. 
Smith,  %  C.  S  K.  207;  and  R.  v.  Harmer,  2  Cox,  O.  G.  487.) 

Where,  however,  a  prisoner  was  convicted  of  stealing  some  articles  of 
dress,  and  it  was  shown  that  he  was  in  possession  of  the  property  recently 
after  it  had  been  stolen ;  that  he  sold  it  openly  in  a  public-house,  and,  on 
his  arrest,  stated  to  the  constable  that  C.  and  D.  brought  the  things  to 
his  house,  and  that  W.,  who  was  at  liis  house,  would  say  that  that  was 
true ;  and  0.,  D.,  and  W.,  were  persons  Imown  to  the  constable,  and  might 
have  been  produced  as  witnesses,  but  were  not  called,  it  was  held,  that  the 
conviction  was  good,  and  that  it  was  not  incumbent  upon  the  prosecution 
to  call  the  persons  to  disprove  the  prisoner's  statement.  [R.  v.  Wilson, 
26  L.  J.,  M.  C.  45.)  But  the  decision  of  the  Court  turned  on  whether 
the  whole  evidence  in  the  case  was  sufficient  to  justify  the  conviction ; 
and  it  is  apprehended  that  the  account  given  by  the  prisoner  must  be  of 
such  a  character  as  to  rebut  the  case  for  the  prosecution ;  and  that, 
where  the  other  facts  in  the  case  are  such  as  to  show  that  the  account 
given  by  the  prisoner  is  presumably  false,  it  wiU  not  be  necessary  for  the 
prosecution  any  further  to  disprove  the  prisoner's  statement. 

It  is  laid  down  tliat,  if  A.  finds  the  pui'se  of  B.  in  the  highway,  and 
takes  it  and  carries  it  away,  and  hath  aU  the  circumstances  that  may 
prove  it  to  be  done  animo  furandi,  as  denyiug  it  or  secreting  it,  yet  it  is 
not  felony.     (1  Hale,  506.) 

But  it  is  observed  by  Mr.  Russell,  that  the  doctrine  of  a  taking  by  find- 
ing must  be  admitted  -wdth  great  limitation,  and  must  be  understood  to 
apply  only  where  the  finder  really  believes  the  goods  to  have  been  lost  by 
the  owner,  and  does  not  colour  a  felonious  taking  imder  such  a  pretence. 
(2  Russ.  C.  S  M.  100 ;  1  HaU,  506.) 

It  wiU  not  avail,  therefore,  that  a  man's  goods  be  in  u  place  iu  wliich 
ordinarily  and  lawfully  they  are  or  may  be  placed,  if  a  person  take  tliem 
animo  furandi.     (1  Hale,  506.) 

But,  even  if  the  place  where  the  goods  are  found  is  not  one  in  wliich 
ordinarily  they  would  be  deposited,  circumstances  may  show  the  taking 
to  have  been  felonious.     (1  Hale,  506.) 

Thus,  where  a  man  hid  a  pui-se  of  money  in  lus  corn-mow,  and  his 
servant,  finduig  it,  took  part;  if,  by  ch'cumstances,  it  can  appear  he 
knew  Ms  master  laid  it  there,  it  is  felony ;  but  then  the  circumstances 
must  be  pregnant,  otherwise  it  may  be  reasonably  interpreted  to  be  a 
bare  finding,  because  the  purse  was  deposited  in  so  unusual  a  place.  (2 
East's  P.  C.  664;  2  Hale,  507.) 

But,  where  a  gentleman  left  a  trunk  in  a  haclmey-coach,  and  the 
coachman  took  and  converted  it  to  lus  own  use,  it  was  held  felony ;  for 
he  must  have  known  where  he  took  up  the  gentleman  and  his  trunk,  and 
where  he  set  him  down ;  and,  therefore,  he  ought  to  have  restored  it  to 
him.  (R.  V.  Lamhe,  2  East's  P.  G.  664;  2  Russ.  G.  S  M.  101 ;  and  R. 
v.  Wynne,  1  Leaeh,  413  ;  2  East's  P.  G.  664,  8.  G.) 

See  a  curious  case  of  conversion,  with  a  felonious  intent,  of  a  large 
sum  of  money  found  in  a  bureau  which  had  been  deUvered  to  a  carpenter 
for  the  purpose  of  being  repaired,  and  where  he  was  considered  guilty  of 
larceny.     (8  Ves.  405 ;  2  Leach,  952.) 

But,  where  a  person  purchased  at  an  auction  a  bureau,  in  which  he 
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afterwards  discovered,  iii  a  secret  drawer,  a  purse  of  money,  wliicli  he 
appropriated  to  his  own  use ;  it  was  held,  that  if  he  had  express  notice 
that  the  bureau  only,  and  not  its  contents,  if  any,  was  sold  to  him,  or  if 
he  had  no  reason  to  believe  tliat  anything  more  than  the  bureau  itself  was 
sold,  the  abstraction  of  the  money  was  a  felonious  taking,  and  he  was 
guilty  of  larceny ;  but  that,  if  he  had  reasonable  ground  for  beheving 
that  he  bought  the  bureau  with  its  contents,  if  any,  he  had  a  colourable 
right  to  the  property,  and  it  was  no  larceny.  {Merry  v.  Oreen,  1  M.  S 
W.  623.) 

In  every  case  in  which  there  is  any  mark  upon  the  property  by  which 
the  owner  may  be  traced,  and  the  finder,  instead  of  restoring  the  pro- 
perty, converts  it  to  his  own  use,  such  conversion  wid  amount  to  larceny. 
{M.  V.  James,  2  Suss.  102 ;  B.  v.  Jones,  Id.  And  see  Sec/,  v.  Preston,  2 
Den.  O.  O.  353.) 

If  a  man's  horse  be  upon  a  conmion  where  he  has  a  right  to  put  him, 
and  another  take  the  horse  with  intent  to  steal  it,  it  is  no  finding,  but  a 
felony.  (1  Hale,  50fi.)  So,  also,  if  the  horse  stray  into  a  neighbour's 
ground  or  common,  it  is  felony  in  him  that  so  takes  him.  (Id.  2  East's 
P.  a.  664.) 

If  A.'s  sheep  stray  into  B.'s  flock,  and  B.  drives  it  along  with  his  flock, 
and  by  bare  mistake  shears  it,  this  taldng  is  not  a  felony ;  but,  if  he 
knew  it  to  be  another's,  and  marks  it  mth  his  mark,  this  is  an  evidence 
of  felony.     (1  Hale,  507.)     See  further,  as  to  waifs,  etc.,  ante,  218. 

But,  nevertheless,  doing  it  openly  and  avowedly  doth  not  excuse  from 
felony.  As,  where  a  man  came  to  Smithfield  market  to  sell  a  horse,  and 
a  jockey  coming  thither  to  buy  a  horse,  the  owner  dehvered  his  horse 
to  the  jockey  to  ride  up  and  do-mi  the  market  to  try  his  paces ;  but, 
instead  of  that,  the  jockey  rode  away  with  the  horse :  this  was  adjudged 
felony.  {Kel.  82.)  So,  where  a  person  came  into  a  sempstress's  shop, 
and  cheapened  goods,  and  ran  away  with  the  goods  out  of  the  shop, 
openly,  in  her  sight,  this  was  adjudged  to  be  felony.  [Ohiser's  case,  T. 
Baym.  276.)  So,  where  a  nian  comes  into  a  house,  by  colour  of  a  writ 
of  execution,  and  carries  away  the  goods ;  or  sues  out  a  replevin  to  get 
another  man's  horse,  and  then  runs  away  with  him ;  this  is  a  felony 
under  colour  of  law.     {Bealey  v.  ISampson,  2  Vent.  94;  Kel.  83.) 

Returning  the  thing  taken  generally  evinces  that  the  party,  when  he 
took  it,  had  no  intention  to  deprive  the  owner  of  it,  or  to  convert  it  to  his 
own  use.  Returning  the  goods,  however,  can  be  considered  merely  as 
evidence  of  the  defendant's  intentions  when  he  took  them;  for,  if  it 
appear  that  he  took  them  originally  with  the  intent  of  depriving  tlie 
owner  of  them,  and  of  appropriating  them  to  liis  own  use,  his  afterwards 
returning  them  wiU  not  purge  the  offence.  (See  1  Hawk.  c.  34,  s.  2;  i 
Hale,  533;  ante,  218.) 

The  prisoner  took  plate  out  of  a  chest,  and  pledged  it  for  a  smn  which 
he  was  unable  to  pay.  The  jury  found  him  guilty  of  steahng  the  plate, 
but  recommended  him  to  mercy,  on  the  ground  that  he  intended  ulti- 
mately to  return  the  property;  but  they  did  not  say  that,  at  the  time  he 
took  the  property,  he  had  any  such  intention  :  held,  that  the  finding  of 
the  jury  and  their  recommendation  were  not  inconsistent,  and  that  the 
conviction  must  be  affirmed.  (Beg.  v.  Trebilcock,  27  L.  J.,  M.  G.  103. 
And  see  B.  v.  Wright,  Old  Bailey,  1828,  Oar.  O.  L.  278.) 

It  is  laid  down  by  several  writers,  that  it  is  no  felony  for  one  reduced  stealing  through 
to  extreme  necessity  to  take  so  much  of  another's  victuals  as  will  save  necessity, 
him  from  starving.  But  this  can  never  be  admitted  as  a  legal  defence 
in  a  country  like  this,  where  such  humane  laws  prevail  for  the  care  and 
maiiitenanee  of  the  poor.  Even  if  the  'case  existed  in  fact,  it  would  in 
truth  be  but  httle  excuse  that  the  party  preferred  tliis  method  of  satisfy- 
ing his  necessity,  rather  than  apply  to  the  persons  charged  with  carrying 
those  laws  into  execution,  because,  perhaps,  of  some  trouble  or  apprehen- 
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sion  of  reproof.  Yet,  still,  in  apportioning  the  punishment,  the  Couit 
will  have  a  tender  regard  to  cases  of  real  necessity,  which  may  and  dp 
sometimes  exist  under  the  best  regulated  governments.  A  false  sense  of 
shame  has  sometimes  tempted  persons,  otherwise  weU  disposed,  to  the 
commission  of  these  ofi'enoes.  Sometimes,  it  is  to  be  feared,  they  have 
been  driven  to  it  by  the  cruel  and  unfeehng  conduct  of  others,  who  are, 
in  such  instances,  more  just  objects  of  severity  than  the  unhappy  suf- 
ferers.    (2  East's  P.  O.  699 ;  1  Hawk.  c.  23,  s.  33.) 

The  felonious  quality  consists  in  the  intention  of  the  prisoner  to  defraud 
the  owner,  and  to  apply  the  tiling  stolen  to  his  own  benefit  or  use.  (See 
2  Stark,  on  Evidenae,  827.)  The  intent  need  not  be  luari  causa.  "Wliere 
a  servant  clandestinely  took  his  master's  com,  though  to  give  it  to  his 
master's  horses,  he  was  held  guilty  of  larceny ;  the  servant,  in  some 
degree,  being  lilcely  to  diminish  liis  labour  thereby.  {R.  v.  Morfit,  R.  d 
R.  307.  And  see  R.  v.  Van  Murgen,  R.  S  R.  118.)  And  it  seems  to  be 
now  held  that  would  be  so,  even  if  the  intent  of  obtaining  a  private 
benefit  be  negatived.  [Reg.  v.  Oruncell,  ^  O.  d  P.  3()5;  Reg.  v.  Hand- 
ley,  10.  (t  Mar.  547 ;  Reg.  v.  Privett,  1  Den.  O.  O.  193;  2  O.  S  K.  114.) 
The  secreting  and  destroying  of  a  post-letter,  in  the  hope  of  suppressing 
inquiries  supposed  by  the  defendant  to  be  made  in.  it  respecting  her  cha- 
racter, was  held  to  be  larceny.  {Reg.  v.  Jones,  1  Den.  C.  0.  188;  2  G.£ 
K.  236.) 

"With  respect  to  the  above  cases  of  stealing  com,  it  is  now  provided  by 
the  26  &  27  Vict.  c.  103,  s.  1,  that  any  servant  taking  from  his  master's 
possession  any  corn,  etc.,  contrary  to  his  master's  orders,  for  the  purpose 
of  giving  the  same  to  his  master's  horses,  or  other  animals,  shall  not,  by 
reason  thereof,  be  deemed  guilty  of  or  be  proceeded  against  for  felony, 
etc.     He  is,  however,  liable  to  be  punished  for  the  misdemeanour. 

Where  A.,  to  screen  his  accomplice,  who  was  indicted  for  horse-steal- 
ing, broke  into  the  prosecutor's  stable,  and  took  away  the  horse,  wliich 
he  backed  into  a  coal-pit  and  kUled ;  it  being  objected  at  the  trial  that 
this  was  not  larceny,  because  the  taking  was  not  with  an  intention  to 
convert  the  horse  to  the  use  of  the  taker,  animo  furandi  et  lucri  causa; 
seven  of  the  judges  held,  that  it  was  larceny,  and  six  of  that  majority 
expressed  their  opinion  that,  to  constitute  larceny,  if  the  taking  were 
fraudulent,  and  with  intent  whoUy  to  deprive  the  owner  of  the  proper-ty, 
it  was  not  essential  that  it  should  be  lucri  causa ;  hut  some  of  this  ma- 
jority thought  that  the  object  of  the  prisoner  might  be  deemed  a  benefit, 
and  the  taldng  lucri  causa.     (R.  v.  Cabbage,  R.  A  R.  292.) 

It  is  sufficient  if  the  prisoner  intend  to  appropriate  the  value  of  the 
chattel,  and  not  the  chattel  itseK,  to  his  own  use ;  as  where  the  owner  of 
goods  steals  them  from  liis  own  servant  or  bailee,  in  order  to  charge  liim 
with  the  amount,  ante,  213. 

The  intention  must  exist  at  the  time  of  the  taking,  and  no  subsequent 
felonious  intention  will  render  the  previous  taking  felonious ;  as,  where 
goods  are  removed  by  the  prisoner  during  a  fire,  vntlx  intent  to  preserve 
them  for  the  owner,  and  he  afterwards  detemiiue  to  appropriate  them  to 
his  own  use  (2  East's  P.  G.  694) ;  or,  where  a  bailment  is  procured 
without  any  felonious  intent  on  the  part  of  the  bailee,  and  he  aftei-wards, 
and  before  the  detennination  of  the  baihnent,  converts  the  property,  this 
is  not  larceny  at  common  law.  [East's  P.  O.  694;  R.  v.  Banks,  R.  S  R. 
441.    And  see  ante,  209.) 

In  all  cases  of  larceny,  the  questions,  whether  the  defendant  took  the 
goods  Imowingly  or  by  mistake  ;  whether  he  took  them  bond  fide  under 
a  claim  of  right,  or  otherwise ;  and  whether  he  took  them  with  an  intent 
to  return  them  to  the  owner,  or  to  deprive  the  owner  of  them  altogether, 
and  to  appropriate  or  convert  them  to  his  own  use,  are  questions  entirely 
for  the  consideration  of  the  jmy,  to  be  determined  by  them  upon  a  view 
of  the  particular  facts  of  the  case.  (1  Leaoh,  422 ;  2  East's  P.  O.  685 ; 
1  Hale,  504;  ante,  209.) 
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Possession  of  stolen  property  recently  after  its  loss,  if  unexplained,  is  (a)  InUrpre- 
presiunptive  evidence  that  the  party  in  possession  stole  it;  but,  after  a  tation  of  the 
lapse  of  sixteen  months  from  the  loss,  a  person  will  not  be  called  upon        Statute. 

to  account  for  the  manner  in  which  the  property  came  into  his  posses-    

sion.     {B.  V. ,  %  O.S  P.  459 ;  R.  v.  Stimpson,  2  O.  d  P.  415.     And 

see  as  to  returning  the  goods,  ante,  223.) 

Such  presimiption  will,  however,  vary  according  to  the  nature  of  the 
property  stolen,  and  whether  it  be  or  be  not  likely  to  pass  readily  from 
hand  to  hand  (B.  v.  Partridge,  7  O.  S  P.  551 ;  B.  v.  Hewlett,  2  Buss,  on 
Crimes,  728,  3rd  edit.) ;  or  of  which  the  accused  would  be  likely,  from  his 
situation  in  life  or  vocation,  to  become  innocently  possessed.  (B.  v. 
Oookin,  2  Lew.  O.  O.  235,  n. ;  2  Buss,  on  Crimes,  123,  124,  Zrd  edit.) 

Where  there  was  no  evidence  to  show  when  the  goods  were  missed,  or 
how  long  they  had  been  in  the  prisoner's  possession,  it  was  held  that  the 
question  of  larceny  was  properly  left  to  the  jury.  {R.  v.  KnicjU,  L.  d  C. 
578.) 

The  circumstances  attending  recent  possession  may,  however,  be  of  a 
character  to  rebut  the  presumption  that  the  prisoner  is  the  thief,  and 
may  support  the  presimiption  that  he  received  them  knowing  them  to 
have  been  stolen.     (See  R.  v.  Langmead,  L.  S  G.  437.) 


II.  Harcws,  ttt.,  fig  Statute. 

The  offence  of  larceny  at  common  law  has,  from  time  to  time,  been 
considered  by  the  legislature  to  be  of  too  confined  a  description  for  the 
protection  of  property  and  the  punishment  of  offenders :  consequently, 
statutes  have  been  passed,  extending  the  offence  to  different  persons  and 
kinds  of  property,  not  coming  within  the  strict  definition  of  the  offence 
at  common  law,  and  also  imposing  heavier  punishments  ia  aggravated 
cases  of  larceny,  as  regards  the  stealing  from  the  person  and  from  par- 
ticular places. 

The  statutes  and  parts  of  statutes  relating  to  larceny  and  other  similar 
offences  having  been  repealed  by  the  7  &  8  Geo.  4,  c.  27,  the  statute  7  & 
8  Geo.  4,  c.  29  was  passed,  consolidating  the  laws  relating  to  those 
offences.  This  statute  was  followed  by  several  others,  wliich  by  the  24 
&  25  Vict.  c.  95,  have  been  wholly  or  in  part  repealed ;  and  almost  the 
whole  statute  law  with  regard  to  larceny  is  now  to  be  found  in  the  24  & 
25  Vict.  c.  96,  which  is  entitled  "An  Act  to  consolidate  and  amend  the 
statute  law  of  England  and  Ireland  relating  to  larceny  and  other  similar 
offences,''  and  came  into  operation  on  the  1st  of  November,  1861. 

We  shall  proceed  to  consider  the  law  imder  this  statute,  taking  the   Modeofconsider- 
several  sections  in  the  order  in  which  they  stand  in  the  statute.  ""S  the  sabject. 

{a)  Inteepretaiion  or  the  Statute. 

By  the  24  &  25  Vict  c.  96,  s.  1,  in  the  interpretation  of  this  Act,  "  the  t.u"™"'™^,'''. 
term  '  document  of  title  to  goods '  shall  include  any  bill  of  lading,  India 
warrant,  dock  warrant,  warehouse-keeper's  certificate,  warrant  or  order 
for  the  delivery  or  transfer  of  any  goods  or  valuable  thing,  bought  and 
sold  note,  or  any  other  document  used  in  the  ordinary  com-se  of  business 
as  proof  of  the  possession  or  control  of  goods,  or  authorizing  or  pur- 
porting to  authorize,  either  by  indorsement  or  by  delivery,  the  possessor 
of  such  document  to  transfer  Or  receive  any  goods  thereby  represented  or 
therein  mentioned  or  referred  to." 

"  The  term  '  document  of  title  to  lands  '  shall  include  any  deed,  map,   "  Document  of 
paper,  or  parchment,  written  or  printed,  or  partly  written  and  partly  ''"^ '°  lands." 
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printed,  being  or  containing  evidence  of  the  title  or  any  part  of  the  title 
to  any  real  estate,  or  to  any  interest  in  or  out  of  any  real  estate." 

"  The  term  '  trustee '  shall  mean  a  trustee  on  some  express  trust, 
created  by  some  deed,  wUl,  or  instrument  in  writing,  and  shall  include 
the  heir  or  personal  representative  of  any  such  trustee,  and  any  other 
person  upon  or  to  whom  the  duty  of  such  trust  shall  have  devolved  or 
come,  and  also  an  executor  or  administrator  and  an  official  manager, 
assignee,  liquidator,  or  other  like  officer,  acting  imder  any  present  or 
future  Act  relating  to  joint-stock  companies,  bankruptcy,  or  insolvency." 

"The  term  'valuable  security'  shall  include  any  order,  exchequer 
acquittance,  or  other  security  whatsoever  entitling  or  evidencing  the 
title  of  any  person  or  body  corporate  to  any  share  or  interest  in  any 
pubhc  stock  or  fund,  whether  of  the  United  Kingdom  or  of  Great  Britain 
or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund  of  any  body  cor- 
porate, company,  or  society,  whether  within  the  United  Kingdom  or  in 
any  foreign  state  or  country,  or  to  any  deposit  in  any  bank,  and  shall 
also  include  any  debenture  deed,  bond,  bill,  note,  warrant,  order,  or  other 
security  -svhatsoever  for  money  or  for  payment  of  money,  whether  of  the 
United  Kingdom  or  of  Great  Britain  or  of  Ireland  or  of  any  foreign 
state,  and  any  document  of  title  to  lands  or  goods  as  hereinbefore  de- 
fined." 

It  will  be  observed  that  by  this  clause  the  term  "  valuable  security  " 
includes  all  the  matters  contained  under  the  previous  definitions  of 
"  document  of  title  to  goods  "  and  "  document  of  title  to  lands." 

"  The  term  '  property '  shall  include  every  description  of  real  and  per- 
sonal property,  money,  debts,  and  legacies,  and  all  deeds  and  instruments 
relating  to  or  evidencing  the  title  or  right  to  any  property,  or  giving  a 
right  to  recover  or  receive  any  money  or  goods,  and  shaU  also  include, 
not  only  such  property  as  shall  have  been  originally  in  the  possession 
or  under  the  control  of  any  party,  hut  also  any  property  into  or  for 
which  the  same  may  have  been  converted  or  exchanged,  and  anythuig 
acquired  by  such  conversion  or  exchange,  whether  immediately  or  other- 
wise." 

"  For  the  purposes  of  this  Act  the  night  shall  be  deemed  to  commence 
at  nine  of  the  clock  in  the  evening  of  each  day,  and  to  conclude  at  six  of 
the  clock  in  the  morning  of  the  next  succeeding  day." 

As  to  the  constructions  which  these  several  clauses  have  received,  see 
post,  under  the  remarks  upon  the  sections  of  which  these  clauses  are  ex- 
planatory. 

By  Lord  Brougham's  Act,  13  &  14  Vict.  c.  21,  s.  4,  "  In  aU  Acts, 
words  importing  the  masculine  gender  shall  be  deemed  and  taken  to 
include  females,  and  the  singular  to  include  the  plural  and  the  plm'al 
the  singular,  unless  the  contrary  as  to  gender  and  munber  is  expressly 
provided ;  and  the  word  '  month  '  to  mean  calendar  month,  unless  words 
be  added  showing  lunar  month  to  be  intended ;  and  '  cotmty '  shall  be 
held  to  mean  also  county  of  a  town  or  of  a  city,  imless  such  extended 
meaning  is  expressly  excluded  by  words ;  and  tlie  word  '  land '  shall 
include  messuages,  tenements  and  hereditaments,  houses  and  buildings 
of  any  tenure,  unless  there  are  words  to  exclude  houses  and  buildings,  or 
to  restrict  the  meanhig  to  tenements  of  some  particular  tenure  ;  and  the 
words  '  oath,'  '  swear,'  and  '  affidavit,'  shall  include  afiirmation,  declara- 
tion, affirming  and  declaring,  in  the  case  of  persons  by  law  allowed  to 
declare  or  affirm  instead  of  swearing." 

[b)  Distinction  between  Grand  and  Petit  Laeoeny  Abolished. 

By  the  24  &  25  Vict.  c.  96,  s.  2,  "  Every  larceny,  whatever  be  the 
value  of  the  property  stolen,  shall  be  deemed  to  be  of  the  same  nature, 
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and  shall  be  subject  to  the  same  incidents  in  all  respects,  as  grand     (o)  Larceny 
larceny  was  before  the  31st  of  June,  1827 ;  and  every  Court  whose      hy  Bailees. 

power  as  to  the  trial  of  larceny  was  before  that  time  linuted  to  petty 

larceny  shall  have  power  to  try  every  case  of  larceny  the  punishment  of 
which  cannot  exceed  the  punishment  hereinafter  mentioned  for  simple 
larceny,  and  also  to  try  all  accessories  to  such  larceny." 

(o)   Laeoeny  by  Bailees. 

By  the  24  &  25  Vict.  c.  96,  s.  3,  "  Whosoever,  being  a  baUee  of  any  Fraudulent  bailee 
chattel,  money,  or  valuable  security,  shall  fraudulently  take  or  convert  the  e^i'ty  "'  larceny, 
same  to  his  own  use,  or  the  use  of  any  person  other  than  the  owner 
thereof,  although  he  shall  not  break  bulk  or  otherwise  determine  the 
bailment,  shall  be  guilty  of  larceny,  and  may  be  convicted  thereof  upon 
an  indictment  for  larceny ;  but  this  section  shall  not  extend  to  any  of- 
fence pimishable  on  summary  conviction." 

As  to  the  meaning  of  the  words,  "  valuable  seciirity,"  see  sect.  1,  ante, 
226,  and  the  cases  on  s.  21,  post,  236. 

The  proviso  prevents  the  appUoation  of  the  clause  to  cases  of  persons   summary  con- 
employed  in  silk,  woollen,  or  other  manufactures,  who  dispose  of  goods   viotions. 
entrusted  to  them,  and  wlao  are  Uable  to  be  summarily  convicted  under 
sundry  statutes. 

The  object  of  this  clause  is  to  provide  for  those  cases  where  the  pos-   possession  in  the 
session  passed  from  the  real  owner  but  not  the  property.     In  order  to   prisoner, 
bring  a  case  within  this  section,  it  must  be  shown  that  there  was  such  a 
delivery  of  the  goods,  etc.,  as  to  vest  the  possession  of  them  for  the  time 
in  the  prisoner,  and  also  that  at  the  expiration  of  that  time  the  goods, 
etc.,  were  to  be  restored  or  to  be  delivered  to  some  one  else. 

A  carrier  who  receives  money  to  procure  goods,  obtains  and  duly  who  is  a  bailee? 
delivers  the  goods,  but  fraudulently  retains  the  money,  is  within  this 
section.  (R.  v.  Wells,  1  F.  d  F.  109.)  So  one  who  takes  a  watch  from 
the  pocket  of  a  tipsy  man  with  his  consent  is  a  bailee  of  the  watch.  {S. 
V.  Beeves,  5  Jur.  N.  8.  716.)  The  bailment  intended  is  a  deposit  of 
something  to  be  specifically  returned ;  and  therefore  one  who  receives 
money  vidth  no  obligation  to  return  the  identical  coins  received  is  not  a 
bailee  within  the  section.  (Meg.  v.  Hassall,  1  Leigh  S  Oave,  C.  C.  58 ; 
Beg.  V.  Garratt,  2  F.  S  F.li;  Beg.  v.  Hoare,  I  F.  £  F.  647.) 

"Where  the  prosecutor  gave  the  prisoner  8s.  6d.  to  pay  for  half  a  ton  of 
coals,  and  to  bring  them  home  to  the  prosecutor  in  the  prisoner's  own 
cart,  and  the  prisoner  pjirohased  the  coals  and  loaded  them  into  his  cart, 
but  afterwards  abstracted  a  portion  of  them  fraudulently,  it  was  held  that 
the  prisoner  was  guilty  of  larceny  as  a  bailee,  some  of  the  judges  thinking 
that,  the  coal  being  purchased  with  money  given  by  the  prosecutor  for 
that  purpose,  the  property  vested  in  the  prosecutor,  others  thinking  that 
there  ought  to  be  evidence  o;f  a  specific  appropriation  of  the  coals  to  the 
prosecutor ;  and  all  the  Court  agreed  that  there  was  such  evidence.  [Beg. 
V.  Bimkall,  33  L.  J.,  M.  C.  75.) 

Where  the  prisoner  was  employed  to  take  coals  in  his  cart,  and  deliver 
specified  quantities  to  certain  persons,  and  he  fraiidulently  appropriated 
a  part  of  the  coals,  he  was  held  to  be  rightly  convicted  of  larceny  as  a 
bailee.     (Beg.  v.  Bavies,  10  Gox,  G.  O.  239.) 

The  trustee  of  a  friendly  society  is  not  the  bailee  of  the  money  of  the   Trustee  of  a 
society  handed  to  him  to  deposit  in  the  bank.     (Beg.  v.  Loose,  Bell,  0.   ^^^^^^J^^^^^ 
O.  259.) 

It  was  held  in  Reg.  v.  Dunmore,  8  Cox,  G.  G.  440,  that  a  married  Married  woman 
woman  could  not  be  convicted  under  this  section  because  she  could  not  ™^y  ^^  *  ''*"°® 
be  a  bailee  ;  but  iu  a  later  case  it  was  thought  by  Pollock,  C.B.,  and 
Martin,  B.,  that,  although  she  could  not  enter  into  a  contract  of  bailment, 
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yet  she  might  become  a  bailee  within  the  meaning  of  the  above-men- 
tioned statute,  by  licence.  {Eeg.  v.  Eohson,  31  L.  J.,  M.  0.  23 ;  Leigh 
d  Oave,  C.  G.  93.) 

"Where  all  control  over  the  chattel  is  parted  with,  the  prisoner  cannot 
be  convicted,  although  he  has  obtained  possession  of  the  chattel  by 
fraud.     {Reg.  v.  Hunt,  8  Cox  G.  G.  495.) 

Where  the  prosecutor,  being  drunk,  saw  the  prisoner  take  his  watch 
out  of  his  pocket,  and  took  no  steps  to  prevent  the  prisoner  doing  so, 
believing  that  the  prisoner  was  acting  as  his  friend,  it  was  objected  that 
there  was  no  trespass  and  consequently  no  larceny ;  but  Growder,  J., 
said,  "  This  evidence  would  not  support  a  charge  of  larceny  at  common 
law ;  but  the  evidence  discloses  a  bailment  sufficient  to  bring  the  case 
within  the  24  &  25  Vict.  c.  96,  s.  3,  if  the  jury  are  satisfied  on  the  facts." 
(Reg.  V.  Reeves,  5  Jur.  716.) 


(d)  Punishments  foe  Simple  Laboeny. 

It  will  be  observed  that  ss.  4,  7,  8,  and  9,  relate  only  to  the  punish- 
ment of  simple  larceny,  or  any  offence  made  punishable  like  simple 
larceny  by  the  Act.  The  punishment  to  be  awarded  for  particular 
offences  under  the  Act  will  be  found  in  the  sections  relating  to  those 
particular  offences.  As  to  hard  laboiu'  and  solitary  confinement,  see 
ss.  118,  119,  jjost. 

Pttnishment  for  ^y  the  24  &  25  Vict.  c.  96,  s.  4,  "Whosoever  shall  be  convicted  of 
simple  larceny.  simple  larceny,  or  of  any  felony  hereby  made  punishable  like  simple  lar- 
ceny, shall  (except  in  the  cases  hereinafter  otherwise  provided  for)  be 
liable  at  the  discretion  of  the  Court  to  be  kept  in  penal  servitude  for  the 
term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years  with  or  without  hard  labour,  and  with  or  without  sohtary  confine- 
ment, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping." 

But  now  by  the  27  &  28  Vict.  c.  47,  no  person  can  be  sentenced  to 
penal  servitude  for  a  less  period  than  five  years,  or  for  a  less  period  than 
seven  years  after  a  previous  conviction  for  felony.  See^ost,  tit.  "  Penal 
Servitude." 

For  the  punishment  for  larceny  after  a  previous  conviction,  see  ss.  7, 
8,  ^,post,  229. 


Three  larcenies 
-within  six 
months  may  be 
charged  in  one 
indictment. 


(e)  Indictments  job  Sevekal  Takings. 

By  the  24  &  25  Vict.  c.  96,  s.  5,  "  It  shall  be  -lawful  to  insert  several 
counts  in  the  same  iadictment  against  the  same  person  for  any  number 
of  distinct  acts  of  stealing,  not  exceeding  three,  which  may  have  been 
committed  by  him  against  the  same  person  within  the  space  of  six  months 
from  the  first  to  the  last  of  such  acts,  and  to  proceed  thereon  for  all 
or  any  of  them." 

Before  the  passing  of  the  Act,  it  was  no  objection  in  point  of  law  that 
an  indictment  contained  separate  counts  charging  distinct  felonies  of  the 
same  degree,  and  committed  by  the  same  offender.  (2  Hale,  173 ;  1  GUt. 
G.  L.  253 ;  O'Gonnell  v.  R.,  11  Gl.  d  F.  155 ;  Reg.  v.  Heywood,  L.  S  0. 
451.)  It  was,  in  truth,  a  matter  for  the  discretion  of  the  Court;  and,  if 
the  Court  thought  the  prisoner  would  be  embarrassed  by  the  counts,  the 
•  Court  would  either  quash  the  indictment,  or  compel  the  counsel  for  the 

prosecution  to  elect.  {R.  v.  Young,  3  T.  R.  106;  2  East's  P.  G.  515.)  It 
seems  that,  where  three  acts  of  larceny  are  charged  in  separate  counts, 
there  may  also  be  three  counts  for  receiving.  (Reg.  v.  Heywood  LAG 
451.     Sees.  92,i)0«i.) 

;Where  a  single  By  s.  6,  "  If,  upon  the  trial  of  any  indictment  for  larceny,  it  shall 

l^MTcr^^*^'   a.ppear  that  the  property  alleged  in  such  indictment  to  have  been  stolen 
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at  one  time  was  taken  at  diiferent  times,  the  prosecutor  shall  not,  by- 
reason  thereof,  be  required  to  elect  upon  which  taldng  he  will  proceed, 
unless  it  shall  appear  that  there  were  more  than  three  takings,  or  that 
more  than  the  space  of  six  months  elapsed  between  the  first  and  the  last 
of  such  takings ;  and,  in  either  of  such  last-mentioned  cases,  the  prosecutor 
shall  be  required  to  elect  to  proceed  for  such  number  of  takings,  not  exceed- 
ing three,  as  appear  to  have  taken  place  within  the  period  of  six  months 
from  the  first  to  the  last  of  such  taldngs." 

The  effect  of  the  above  section,  and  the  preceding  section  5,  is  to 
restrain  the  power  of  the  Court  with  respect  to  the  doctrine  of  election. 
The  Court  cannot  now  put  the  prosecutor  to  his  election  where  the  in- 
dictment charges  three  acts  of  larceny  within  six  months,  or  where  the 
evidence  shows  that  the  property  was  not  stolen  at  more  than  three  dif- 
ferent times,  and  that  not  more  than  six  months  had  elapsed  between  the 
first  and  last  of  such  times.  But,  on  the  other  hand,  the  Court  is  not  bound 
by  the  above  sections  to  put  the  prosecutor  to  his  election  in  other  cases, 
but  is  left  to  its  discretion,  according  to  the  old  practice  at  common  law. 
{Reg.  V.  Heywood,  L.  S  G.  451.) 

(/)  Punishment  j?or  Larceny  after  a  Previous  Conviction. 

By  the  24  &  25  Vict.  o.  96,  s.  7,  "  "Whosoever  shall  commit  the  offence  of 
simple  larceny  after  a  previous  conviction  for  felony,  whether  such  con- 
viction shall  have  taken  place  upon  an  indictment  or  under  the  18  &  19 
Vict.  0.  126  "  [Summary  Jurisdiction] ,  "  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
ten  years  and  not  less  than  three  years  (a) ;  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary'  confinement ;  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping." 

Sect.  8.  "Wliosoever  shall  commit  the  oflfence  of  simple  larceny,  or  Larceny  after 
any  offence  hereby  made  punishable  like  simple  larceny,  after  having  Ji"^eanour°''' 
been  previously  convicted  of  any  indictable  misdemeanour  under  this 
Act,  shaU.  be  hable,  at  the  discretion  of  the  Com-t,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years,  and  not  less  than 
three  (a)  years ;  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  sohtary  confine- 
ment ;  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping." 

It  should  be  observed  that,  by  the  7  &  8  Geo.  4,  c.  28,  s.  11,  and  the  9 
Geo.  4,  c.  54  (I),  any  person  convicted  of  any  felony,  after  a  previous 
conviction  for  felony  (not  capital),  was  liable  to  transportation  for  life. 
Then  the  16  &  17  Vict.  c.  99,  s.  12,  provided  that  no  person  should  be 
hable  to  transportation  by  reason  only  of  a  conviction  of  larceny  after  a 
previous  conviction  for  felony.  Therefore,  although  the  subsequent  Act 
repeals  the  former  as  far  as  larceny  after  a  previous  felony  is  concerned, 
yet,  as  to  any  other  kind  of  felony  after  a  previous  felony,  the  old  Acts 
would  apply. 

Sect.  9.  "Whosoever  shall  commit  the  oifence  of  simple  larceny,  or  Larceny  after 
any  offence  hereby  made  punishable  liie  simple  larceny,  after  having  convictions, 
been  twice  summarily  convicted  of  any  of  the  offences  punishable  upon 
summary  conviction  under  the  provisions  of  the  7  &  8  Geo.  4,  cc.  29,  30, 
or  the  9  Geo.  4,  cc.  55,  66,  or  the  10  &  11  Vict.  o.  59,  or  in  sections  three, 
four,  five,  and  six  of  the  Act  of  the  14  &  15  Vict.  c.  92,  or  in  this  Act, 
or  .the  Act  of  this  session,  intituled,  '  An  Act  to  Consolidate  and  Amend 


(a)  But  see  now  the  27  &  28  Vict, 
c.  47,  by  which  no  person  can  be  sen- 
tenced to  penal  servitude  for  a  less 


period  than  five  years,  or  for  a  less 
period  than  seven  years  after  a  pre- 
vious conviction  for  felony. 
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(g)  Larceny    tlie  Statute  Law  of  England  and  Ireland  relating  to  Malicious  Injuries 
of  Cattle,  etc.   to  Property'  (24  &  25  Viot.  c.  97),  (whether  each  of  the  conyictions 

shall  have  been  in  respect  of  an  offence  of  the  same  description  or  not, 

and  whether  such  convictions,  or  either  of  them,,  shall  have  been  or  shall 
be  before  or  after  the  passing  of  this  Act),  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years,  and 
not  less  than  tliree  (a)  years;  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  vpith  or  without  hard  labour,  and  with  or  without 
solitary  confinement;  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping." 

(g)  Laeoeny  of  Cattle  and  othee  Animals. 
This  is  an  offence  at  common  law,  see  ante,  216. 

Stealing  horses,  And  by  the  24  &  25  Viot.  c.  96,  s.  10,  "  Whosoever  shall  steal  any  horse, 
cows,  sheep,  etc.  mare,  gelding,  colt,  or  filly,  or  any  bull,  cow,  ox,  heifer,  or  calf,  or  any 
ram,  ewe,  sheep,  or  lamb,  shall  be  guilty  of  felony;  and,  being  convicted 
thereof,  shall  be  hable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years,  and  not  less  than 
three  years ;  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement." 

Killing  with  Sect.  11.   "  Whosoever  shall  wilfully  kiU  any  animal  with  intent  to 

intent  to  steal.  steal  the  carcase,  skin,  or  any  part  of  the  animal  so  killed,  shall  be 
guilty  of  felony ;  and,  being  convicted  thereof,  shall  be  hable  to  the  same 
punishment  as  if  he  had  been  convicted  of  feloniously  stealing  the  same, 
provided  the  offence  of  stealing  the  animal  so  killed  would  have  amounted 
to  felony."  ' 

Other  anunals.  This  latter  section  is  framed  from  the  7  &  8  Geo.  3,  o.  29,  s.  2S,  and  the 

9  Geo.  4,  c.  55,  s.  25,  so  far  as  it  relates  to  the  animals  mentioned  in  s.  10 ; 
but  it  is  extended  to  other  animals,  the  stealing  of  which  is  felony.  It 
will,  therefore,  include  asses,  pigs,  etc. 

WTiat  constitutes       If  a  person  go  to  an  inn,  and  direct  the  ostler  to  bring  out  his  horse, 
the  offence.  ^^^  poitit  Out  the  prosecutor's  horse  as  his,  and  the  ostler  leads  out  the 

horse  for  the  prisoner  to  moimt,  but,  before  the  prisoner  gets  on  the 
horse's  back,  the  owner  of  the  horse  comes  up  and  seizes  him,  the  offence 
of  horse-stealiag  is  complete.  (R.  v.  Pitman,  2  G.  £  P.  243.  See  also, 
R.  v.  Philips,  2  East's  P.  G.  662,  663  ;  and  R.  v.  Harvey,  1  Leach,  467.) 
If  a  person  stealing  other  property  take  a  horse,  not  with  intent  to 
steal  it,  but  only  to  get  off  more  conveniently  with  the  other  property, 
such  taking  of  the  horse  is  not  a  felony.  (R.  y.  Grump,  X  G.  d  P.  658.) 
But,  where  defendant  hired  a  horse  on  pretence  of  taking  a  journey, 
but  really  for  the  purpose  of  stealing  it  {R.  v.  Pear,  1  Leach,  212 ;  B.  v. 
Banks,  R.  S  R.  441),  or  lured  it  in  the  name  of  another  person  for  the 
same  purpose  (H.  v.  Oharlewood,  1  Leach,  409),  he  was  held  rightly  con- 
victed of  stealing  the  horse.  (See  also  R.  v.  Stock,  1  Moo.  G.  G.  87 ;  Reg. 
V.  Smith,  1  Car.  d  E.  423.) 

Sheep-stealing.  Where  the  defendant  removed  sheep  from  the  fold  into  the  open  field, 

killed  them,  and  took-  away  the  sldns  merely,  the  judges  held  that 
removing  the  sheep  from  the  fold  was  a  sufficient  driving  away  to  con- 
stitute larceny.  (R.  v.  Rawlins,  2  East's  P.  G.  617.)  But  it  has  been 
questioned,  whether  the  merely  removing  a  hve  sheep  for  the  purpose  of 
killing  it,  with  intent  to  steal  part  of  the  carcase,  was  an  asportation, 
under  the  first  part  of  the  14  Geo.  2,  c.  6,  of  the  hve  sheep.    (R.  v.  Wil- 

(a)  But  see  now  the  27  &  28  Vict.  period  than  five  years,  or  for  a  less 
c.  47,  by  which  no  person  can  be  sen-  period  than  seven  years  after  a  pre- 
tenced  to  penal  servitude  for  a  less      vious  conviction  for  felony. 


§n. 


aawertg. 


231 

(g)  Larceny 
of  Cattle,  etc. 


liams,  1  Moo.  O.  O.  107.)  It  should  seem  it  was  not.  (See  R.  v.  Yend, 
&  O.  d  P.  176.     See  "Russell  on  Critnes,"  ith  edit.  vol.  ii.  p.  361.) 

The  animal  must  be  described  by  the  name  given  it  by  the  statute. 
Upon  an  indictment,  therefore,  for  stealing  sheep,  a  prisoner  cannot  be 
convicted  for  stealing  ewes  or  lambs,  unless  the  indictment  is  amended, 
the  above  Act  specifying  sheep  as  well  as  lambs  and  ewes.  (R.  v.  Loom 
and  others,  1  Moo.  O.  O.  160 ;  R.  v.  Puddifoot,  Id.  247 ;  R.  v.  Birlcett, 
4  G.  S  P.  216 ;  but  see  Reg.  v.  M'Culley,  2  Moo.  G.  G.  34.) 

But  a  rig  sheep  or  wether  may  properly  be  described  as  a  sheep.  {R. 
V.  Strovd,  Q  G.  S  P.  535.  And  see  R.  v.  Beaney,  B.  S  R.  416 ;  R.  v. 
Welland,  Id.  494.) 

In  Reg.  v.  M'Culley  (2  Moo.  C.  G.  34)  it  was  held  that  "  sheep  "  was 
a  generic  term,  including  "ram"  and  "ewe,"  which  come  before  it  in  the 
section  of  the  Act,  but  not  including  (it  should  seem)  "  lamb,"  which 
follows  it.  (But  see  Reg.  v.  Spioer,  1  Den.  C.  G.  82.)  A  variance  such 
as  tills,  however,  would  now  be  amended. 

Cutting  off  part  of  a  sheep  (in  tliis  instance  the  leg)  while  it  is  alive, 
with  intent  to  steal  it,  will  support  an  indictment  for  killing  mth  intent 
to  steal,  if  the  cutting  off  must  occasion  the  sheep's  death.  (R.  v.  Clay, 
R.  <&  R.  387.) 

So,  on  the  trial  of  an  indictment  for  killing  a  ewe  with  intent  to  steal 
the  carcase,  it  appeared  that  the  prisoner  wounded  the  ewe  by  cutting 
her  throat,  and  was  then  interrupted  by  the  prosecutor,  and  the  ewe 
died  of  the  wound  two  days  after.  It  was  found  by  the  jury  who  con- 
victed the  prisoner  that  he  intended  to  steal  the  carcase  of  the  ewe. 
The  fifteen  judges  held  the  conviction  right.  (Reg.  v.  Sutton,  8  C.  d  P. 
291.) 

This  statute,  it  will  be  noticed,  applies  only  to  the  stealing  of  live 
cattle,  so  that,  if  dead  animals  be  stolen,  it  is  but  a  common  larceny, 
and  the  punishment  is  difierent. 

As  to  accessories  after  the  fact,  see  tit.  "Accessory,"  Vol.  I. 

By  sect.  12,  "Whosoever  shall  unlawfully  and  wilfully  course,  himt,   stealing  deer  in 
snare,  or  carry  away,  or  Idll  or  wound,  or  attempt  to  IdU  or  wound,  any  p^.™"^  forest, 
deer  kept  or  being  in  the  uninclosed  part  of  any  forest,  chase,  or  purlieu, 
shaU  for  every  such  offence,  on  conviction  thereof  before  a  justice  of  the 
peace,  forfeit  and  pay  such  sum,  not  exceeding  fifty  pounds,  as  to  the 
justice  shall  seem  meet;  and  whosoever,  having  been  previously  con-   Second  offence, 
victed  of  any  offence  relating  to  deer  for  which  a  pecuniary  penalty 
shaU  have  been  imposed  by  this  or  by  any  former  Act  of  Parliament, 
shall  afterwards  commit  any  of  the  offences  hereinbefore  enumerated, 
whether  such  second  offence  be  of  the  same  description  as  the  first  or 
not,  shaU.  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  -with- 
out whipping." 

Sect.  13.  "Wliosoever  shaU  unlawfully  and  wilfully  course,  hunt,  stealing  deer  in 
snare,  or  carry  away,  or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  gj^f^^'osed 
deer  kept  or  being  in  the  inclosed  part  of  any  forest,  chase,  or  purlieu,  or 
in  any  inclosed  land  where  deer  shall  be  usually  kept,  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  vrath 
or  without  hard  labour,  and  with  or  without  solitary  confinement,  and,  if 
a  male  under  the  age  of  sixteen  years,  with  or  without  whipping." 

The  word  "deer"  was  held  by  Maule,  J.,  at  the  Gloucester  Summer   "Deer." 
Assizes,  1843,  to  include  all  kinds  of  deer,  all  ages,  and  both  sexes. 
(Reg.  V.  Strange,  1  Cox,  G.  G.  58.     See  Greaves,  Grim.  Acts.  79.) 

An  inclosure  in  the  Forest  of  Dean,  made  under  a  statute  of  Chas.  2,    "inclosed." 
for  the  protection  of  timber,  and  surrounded  by  a  ditch  and  bank  which 
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were  sufficient  to  prevent  cattle  getting  into  it,  but  over  which  the  deer 
could  pass  in  and  out  of  their  free  will,  was  held  by  JErle,  J.,  to  be  an 
inclosed  part  of  a  forest;  and  the  words  "wherein  deer  shall  be  usually 
kept "  were  held  to  refer  to  inclosed  land  only.  (Beg.  v.  Money,  Glou- 
cester Summer  Assizes,  1847.     See  Oreaves,  Grim.  Acts.  80.) 

Upon  an  indictment  for  killing  deer  after  a  previous  conviction,  objec- 
tions might  be  taken  to  the  validity  of  such  previous  conviction.  [R.  v. 
Allen,  Buss,  d  By.  513.) 

By  sect.  14,  "  If  any  deer,  or  the  head,  sldn,  or  other  part  thereof,  or 
any  snare  or  engine  for  the  taldng  of  deer,  shall  be  found  in  the  posses- 
sion of  any  person  or  on  the  premises  of  any  person  with  his  knowledge, 
and  such  person,  being  taken  or  summoned  before  a  justice  of  the  peace, 
shall  not  satisfy  the  justice  that  he  came  lawfully  by  such  deer,  or  the 
head,  skin,  or  other  part  thereof,  or  had  a  lawful  occasion  for  such  snare 
or  engine,  and  did  not  keep  the  same  for  any  unlawful  purpose,  he  shall, 
on  conviction  by  the  justice,  forfeit  and  pay  any  sum  not  exceeding 
twenty  pounds ;  and,  if  any  such  person  shall  not  under  the  said  pro- 
visions be  liable  to  conviction,  then,  for  the  discovery  of  the  party  who 
actually  killed  or  stole  such  deer,  the  justice,  at  his  discretion,  as  the 
evidence  given  and  the  circumstances  of  the  case  shall  require,  may 
summon  before  him  every  person  tlirough  whose  hands  such  deer,  or 
the  head,  skin,  or  other  part  thereof,  shall  appear  to  have  passed ;  and, 
if  the  person  from  whom  the  same  shall  have  been  first  received,  or 
who  shall  have  had  possession  thereof,  shall  not  satisfy  the  justice  that 
he  came  la^rfully  by  the  same,  he  shall,  on  conviction  by  the  justice, 
be  liable  to  the  payment  of  such  sum  of  money  as  is  hereinbefore  last 
mentioned." 

By  sect.  15,  "  Whosoever  shall  unlawfully  and  wilfully  set  or  use 
any  snare  or  engine  whatsoever,  for  the  purpose  of  taking  or  killing 
deer,  in  any  part  of  any  forest,  chase,  or  purlieu,  whether  such  part  be 
inclosed  or  not,  or  in  any  fence  or  bank  dividing  the  same  from  any 
land  adjoining,  or  in  any  inclosed  land  where  deer  shall  be  usually  kept, 
or  shall  unlawfully  and  wUfully  destroy  any  part  of  the  fence  of  any 
land  where  any  deer  shall  be  then  kept,  shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  forfeit  and  pay  such  sum  of  money,  not 
exceeding  twenty  pounds,  as  to  the  justice  shall  seem  meet." 

By  sect.  16,  "  If  any  person  shall  enter  into  any  forest,  chase,  or 
pui'lieu,  whether  inclosed  or  not,  or  into  any  inclosed  land  where  deer 
shall  be  usually  kept,  with  intent  unlawfully  to  hunt,  coui-se,  wound, 
kill,  snare,  or  carry  away  any  deer,  every  person  intmsted  -ndth  the 
care  of  such  deer,  and  any  of  his  assistants,  whether  in  his  presence  or 
not,  may  demand  from  every  such  offender  any  gun,  iire-arms,  snare, 
or  engine  in  his  possession,  and  any  dog  there  brought  for  hunting, 
coursing,  or  killing  deer,  and,  in  case  such  offender  shall  not  imme- 
diately deliver  up  the  same,  may  seize  and  take  the  same  from  liim  in 
any  of  those  respective  places,  or,  upon  pursuit  made,  in  any  other 
place  to  which  he  may  have  escaped  therefrom,  for  the  use  of  the 
owner  of  the  deer ;  and,  if  any  such  offender  shall  unla^rfuUy  beat  or 
wound  any  person  intrusted  with  the  care  of  the  deer,  or  any  of  his 
assistants,  in  the  execution  of  the  powers  given  by  this  Act,  every 
such  offender  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  mthout  hard  labour,  and  with 
or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping." 

Merely  puUing  the  keeper  to  the  ground  and  holding  him  there 
while  a  confederate  escapes  is  not  within  the  statute.  {Beq.  v.  Hale, 
2  Car.  A  K.  326.) 
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There  must  be  a  demand  before  seizure  {R.  v.  Amey,  B.  <6  R.  O. 
O.  500),  even  tinder  the  old  statute,  where  it  was  not  so  provided  by 
the  Act. 

A  doubt  was  raised  in  R.  v.  Amey  (B.  v.  R.  G.  G.  500),  as  to  whether 
an  assistant  was  authorized  to  demand  and  seize  guns,  etc.,  in  the 
absence  of  the  keeper  whose  assistant  he  was,  which  doubt  is  removed 
by  the  words  of  the  present  section. 

By  sect.  17,  "  Whosoever  shall  unlawfully  and  wilfully,  between  the 
expiration  of  the  first  hour  after  sunset  and  the  beginning  of  the  last 
hour  befoi-e  sunrise,  take  or  kill  any  hare  or  rabbit  in  any  warren  or 
ground  lawfully  used  for  the  breeding  or  keeping  of  hares  and  rabbits, 
whether  the  same  be  inclosed  or  not,  shall  be  guilty  of  a  misdemeanour; 
and  whosoever  shall  unlavs'fully  and  wilfully,  between  the  beginning  of 
the  last  hour  before  sunrise  and  the  expiration  of  the  first  hour  after 
sunset,  take  or  loll  any  hare  or  rabbit  in  any  such  warren  or  ground,  or 
shall  at  any  time  set  or  use  therein  any.  snare  or  engine  for  the  taking 
of  hares  or  rabbits,  shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  forfeit  and  pay  such  sum  of  money,  not  exceeding  five  pounds,  as 
to  the  justice  shall  seem  meet ;  provided  that  notliing  in  tliis  section 
contained  shall  affect  any  person  taking  or  killing  in  the  day-time  any 
rabbits  on  ■  any  sea  bank  or  river  bank  in  the  county  of  Lincoln,  so  far 
as  the  tide  shall  extend,  or  within  one  furlong  of  such  bank." 

The  repealed  section  had  only  the  words  "in  the  night-time"  and 
"in  the  day-time"  respectively;  and,  as  the  statute  did  not  define 
night-time,  it  was  taken  to  mean,  as  in  burglary,  before  the  7  Wm.  4  & 
1  Vict.  c.  86,  s.  4,  either  the  night  itself,  or  that  part  of  twilight  when 
there  was  not  daylight  sufficient  to  discern  a  man's  face.  (See  1  Hale, 
P.  G.  550.) 

Where  the  prisoner  was  seized  as  he  was  about  to  lay  hold  of  a  wire 
which  he  had  previously  set,  and  ui  which  a  coney  was  caught,  it  was 
held  that  the  taldng  by  the  wii'e  was  a  sufficient  "  taking."  {Olover's 
ease,  R.  A  R.  269.) 

The  section  applies  to  places  wliich  are  commonly  called  warrens, 
or  where  rabbits  are  commonly  or  perhaps  exclusively  kept,  not  to 
places  where  a  few  rabbits  may  be  kept,  as  in  a  rickyard,  etc.  (See  R. 
V.  Garratt,  Q  G  S  P.  369.) 

By  sect.  18,  "  Whosoever  shall  steal  any  dog  shall,  on  conviction  stealing  dogs, 
thereof  before  two  justices  of  the  peace,  either  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  imprisoned,  or  to  be 
imprisoned  and  kept  to  hard  labour,  for  any  term  not  exceeding  six 
months,  or  shall  forfeit  and  pay,  over  and  above  the  value  of  the  said 
dog,  such  sum  of  money  not  exceeding  twenty  pounds  as  to  the  said 
justice  shall  seem  meet ;  and  whosoever  having  been  convicted  of  any  second  offence, 
such  offence  either  against  this  or  any  former  Act  of  ParUament  shall 
afterwards  steal  any  dog  shall  be  guilty  of  a  misdemeanour,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  titie  Court,  to  be 
imprisoned  for  any  term  not  exceeding  eighteen  months,  with  or  without 
hard  labour." 

By  sect.  19,  "Whosoever  shall  unlaivfully  have  in  his  possession 
or  on  his  premises  any  stolen  dog  or  the  skin  of  any  stolen  dog, 
knowing  such  dog  to  have  been  stolen,  or  such  skin  to  be  the  skin 
of  a  stolen  dog,  shall,  on  conviction  tliereof  before  two  justices  of  the 
peace,  be  hable  to  pay  such  sum  of  money  not  exceeding  twenty  Second  offence, 
pounds  as  to  such  justices  shall  seem  meet;  and  whosoever  having 
been  convicted  of  any  such  offence  either  against  this  or  any  former 
Act  of  Parliament  shall  afterwards  be  guilty  of  any  such  offence 
as  in  this  section  before  mentioned,'  shall  be  guilty  of  a  misdemea- 
nour', and  being  convicted  thereof  shall  be  liable  at  the  discretion  of 
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the  Court  to  be  imprisoned  for  any  term'  not  exceeding  eighteen  months 
with  or  without  hard  labour." 

By  sect.  20,  "  Whosoever  shall  corruptly  take  any  money  or  reward 
directly  or  indirectly,  under  pretence  or  upon  account  of  aiding  any  per- 
son to  recover  any  dog  which  shall  have  been  stolen  or  which  shall  be 
in  the  possession  of  any  person  not  being  the  owner  thereof,  shall  be 
guilty  of  a  misdemeanour,  and,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned  for  any  term  not  exceed- 
ing eighteen  months,  with  or  without  hard  labour." 

As  to  corruptly  taking  money  for  recovering  property  generally,  or 
improperly  advertising  a  reward,  see  ss.  101  &  102,  post. 

Birds,  Beasts,  ok  other  Animals. 

By  sect.  21,  "  Whosoever  shall  steal  any  bird,  beast,  or  other  ammal 
ordinarily  kept  in  a  state  of  confinement,  or  for  any  domestic  purpose, 
not  being  the  subject  of  laroefly  at  common  law,  or  shall  wHfiilly  Mil 
any  such  bird,  beast,  or  animal,  with  intent  to  steal  the  same  or  any 
part  thereof,  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  at 
the  discretion  of  the  justice,  either  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and 
kept  to  hard  labour  for  any  term  not  exceeding  six  months,  or  else  shall 
forfeit  and  pay,  over  and  above  the  value  of  the  bird,  beast,  or  other 
animal,  such  sum  of  money  not  exceeding  twenty  pounds  as  to  the  justice 
shall  seem  meet ;  and  whosoever,  having  been  convicted  of  any  such 
offence,  either  against  this  or  any  former  Act  of  Parliament,  shall  after- 
■  wards  commit  any  offence  in  this  section  before  mentioned,  and  shall  be 
convicted  thereof  in  lilce  manner,  shall  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  kept  to  hard-  labour  for  such 
term  not  exceeding  twelve  months  as  the  convicting  justice  shall  think 
fit." 

By  sect.  22,  "  If  any  such  bu'd,  or  any  of  the  plumage  thereof,  or  any 
dog,  or  any  such  beast,  or  the  skin  thereof,  or  any  such  animal,  or  any 
part  thereof,  shall  be  found  in  the  possession  or  on  the  premises  of  any 
person,  any  justice  may  restore  the  same  respectively  to  the  owner  there- 
of ;  and  any  person  in  whose  possession  or  on  whose  premises  such  bird 
or  the  plumage  thereof,  or  such  beast  or  the  skin  thereof,  or  such  animal 
or  any  part  thereof,  shall  be  so  found  (such  person  knowing  that  the 
bird,  beast,  or  animal  has  been  stolen,  or  that  the  plumage  is  the  plum- 
age of  a  stolen  bird,  or  that  the  skin  is  the  skin  of  a  stolen  beast,  or 
that  the  part  is  a  part  of  a  stolen  animal),  shall,  on  conviction  before 
a  justice  of  the  peace,  be  Hable  for  the  first  offence  to  such  forfeiture, 
and  for  every  subsequent  offence  to  such  punishment  as  any  person  con- 
victed of  stealing  any  beast  or  bird  is  made  liable  to  by  the  last  preced- 
ing section." 

By  sect.  23,  "  Wliosoever  shall  imlawfully  and  wilfully  IdU,  wound,  or 
take  any  house-dove  or  pigeon  imder  such  circumstances  as  shall  not 
amomit  to  larceny  at  common  law,  shall,  on  conviction  before  a  justice 
of  the  peace,  forfeit  and  pay,  over  and  above  the  value  of  the  bird,  any 
sum  not  exceeding  two  pounds." 

This  clause  does  not  extend  to  killing  pigeons  under  a  claim  of  right. 
{Taylor  v.  Newman,  9  Oox,  O.  O.  314.) 

By  sect.  24,  "  Whosoever  shall  unlawfully  and  wHfuUy  take  or  destroy 
any  fish  in  any  water  which  shall  run  through  or  be  in  any  land  ad- 
joining or  belonging  to  the  dwelling-house  of  any  person  being  the 
owner  of  such  water,  or  having  a  right  of  fishery  therein,  shall  he  guilty 
of  a  misdemeanour ;  and  whosoever  shall  unlawfully  and  wilfully  take 
or  destroy,  or  attempt  to  take  or  destroy,  any  fish  in  any  water  not  being 
such  as  hereinbefore  mentioned,  but  wliich  shall  be  private  property,  or 
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in  which  there  shall  be  any  private  right  of  fishery,  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  forfeit  and  pay,  over  and  above  the 
value  of  the  fish  taken  or  destroyed  (if  any),  such  sum  of  money,  not 
exceeding  five  pounds,  as  to  the  justice  shall  seem  meet :  provided,  that 
nothing  hereinbefore  contained  shall  extend  to  any  person  angling  be- 
tween the  beginning  of  the  last  hour  before  sunrise,  and  the  expiration 
of  the  first  hour  after  sunset ;  but,  whosoever  shall  by  angling  between 
the  beginning  of  the  last  hour  before  sunrise  and  the  expiration  of  the 
first  hour  after  sunset  unlawfully  and  wilfully  take  or  destroy,  or  attempt 
to  take  or  destroy,  any  fish  in  any  such  water  as  first  mentioned,  shall, 
on  conviction  before  a  justice  of  the  peace,  forfeit  and  pay  any  sum  not 
exceeding  five  pounds,  aiid,  if  in  any  such  water  as  last  mentioned,  he 
shall,  on  the  Ulce  conviction,  forfeit  and  pay  any  sum  not  exceeding  two 
pounds,  as  to  the  justice  shall  seem  meet ;  and,  if  the  boundary  of  any 
parish,  township,  or  vUl,  shall  happen  to  be  in  or  by  the  side  of  any 
such  water  as  is  in  this  section  before  mentioned,  it  shall  be  sufiicient  to 
prove  that  the  offence  was  committed  either  in  the  parish,  township,  or 
vill  named  in  the  indictment  or  information,  or  in  any  parish,  township, 
or  vill  adjoining  thereto." 

Larceny  at  common  law  may  be  committed  of  fish  in  certain  cases. 
See  ante,  317. 

As  to  what  may  be  construed  as  a  taldng,  see  Glover's  case,  ante,  233.     The  tailing. 

As  to  the  meaning  of  the  term  "  adjoining,"  see  B.  v.  Hodges,  post,   "Adjoining." 
241. 

Where,  upon  an  information  under  this  section,  a  claim  of  right  is  set  Claim  of  right. 
up  by  the  defendant,  it  is  for  the  justices  to  determine  whether  such 
claim  is  made  bond  fide  and  with  some  show  of  reason ;  and,  if  they  tliink 
it  is,  they  are  ousted  of  their  jurisdiction ;  but  if  it  is  made  mala  fide  or 
wholly  without  colour,  in  either  of  these  oases  the  justices  may  convict. 
(Reg.  V.  Stimpson,  and  Beg.  v.  Beak,  9  Gox,  C.  C.  356;  Hudson  v. 
Maorea^  i  B.  S  8.  592.) 

By  sect.  25,  "  If  any  person  shall  at  any  time  be  found  fishing  against   The  tackle  of 
the  provisions  of  this  Act,  the  owner  of  the  ground,  water,  or  fishery  fishers  may  be 
where  such  offender  shall  be  so  found,  liis  servant,  or  any  person  autho- 
rized by  him,  may  demand  from  such  offender  any  rod,  liiie,  hook,  net, 
or  other  implement  for  taking  or  destroying  fish  which  shall  then  he  in 
his  possession,  and,  in  case  such  offender  shall  not  immediately  deliver 
up  the  same,  may  seize  and  take  the  same  from  him  for  the  use  of  such 
owner :  provided,  that  any  person  angling  against  the  provisions  of  this   Angler,  on 
Act,  between  the  beginning  of  the  last  hour  before  sunrise  and  the  expi-   tackle  e'xeinpt 
ration  of  the  first  hour  after  sunset,  from  whom  any  implement  used  by   from  penalty, 
anglers  shall  be  taken,  or  by  whom  the  same  shall  be  so  delivered  up, 
shall  by  the  taking  or  dehvering  thereof  be  exempted  from  the  payment 
of  any  damages  or  penalty  for  such  angling." 

By  sect.  26,  "  Wliosoever  shall  steal  any  oysters  or  oyster  brood  from 
any  oyster  bed,  laj-ing,  or  fishery,  being  the  property  of  any  other  person, 
and  sufficiently  marked  out  or  known  as  such,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable  to  be  punished  as  in  the  case 
of  simple  larceny ;  and  whosoever  shall  unlawfully  and  wilfully  use  any 
dredge,  or  any  net,  instrument,  or  engine  whatsoever,  within  the  limits 
of  any  oyster  bed,  laying,  or  fishery,  being  the  property  of  any  other 
person,  and  sufficiently  marked  out  or  known  as  such,  for  the  purpose  of 
taking  oysters  or  oyster  brood,  although  none  shall  be  actually  taken, 
or  shall  unlawfully  and  wUfully,  with  any  net,  instrument,  or  engine, 
drag  upon  the  ground  or  soil  of  any  such  fishery,  shall  be  guilty  of  a 
misdeilieanour,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  imprisoned  for  any  term  not  exceeding  three 
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months,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement ;  and  it  shall  be  sufficient  in  any  indictment  to  describe  either 
by  name  or  otherwise  the  bed,  laying,  or  fishery  in  which  any  of  the 
said  offences  shall  have  been  committed,  without  stating  the  same  to 
be  in  any  particular  parish,  township,  or  vDl ;  provided,  that  nothing 
in  this  section  contained  shall  prevent  any  person  from  catching  or  fish- 
ing for  any  floating  fish  within  the  limits  of  any  oyster  fishery  with  any 
net,  instrument,  or  engine  adapted  for  taking  floating  fish  only." 


Bonds,  bills, 
notes,  etc. 


Wliat  is  stealing 
within  the  Act. 


What  instrument 
is  within  the  Act. 


(h)  Laeceny  of  Written  Instbuments. 

As  already  stated,  ante,  216,  bonds,  bills,  etc.,  are  not  the  subjects  of 
lai-ceny  at  the  common  law. 

But  now,  by  the  24  &  25  Vict.  c.  96,  s.  27,  "Whosoever  shall  steal,  or 
shall  for  any  fraudulent  purpose  destroy,  cancel,  or  obhterate  the  whole 
or  any  part  of  any  valuable  security,  other  than  a  document  of  title  to 
lands,  shall  be  guilty  of  felony  of  the  same  nature  and  in  the  same 
degree  and  punishable  in  the  same  manner  as  if  he  had  stolen  any 
chattel  of  like  value  with  the  share,  interest,  or  deposit  to  which  the 
security  so  stolen  may  relate,  or  with  the  money  due  on  the  security  so 
stolen,  or  secured  thereby  and  remaining  unsatisfied,  or  with  the  value 
of  the  goods  or  other  valuable  thing  represented,  mentioned,  or  referred 
to  in  or  by  the  security." 

As  to  the  interpretation  of  "valuable  secirrity,"  see  sect.  1,  ante,  226, 
and  the  cases  cited  below. 

To  constitute  the  offence,  it  must  be  proved  that  the  defendant  stole 
the  bill,  etc.,  as  stated.  Where  the  defendant,  a  stockbroker,  received 
fi'om  the  prosecutor  a  cheque  upon  his  banker,  to  purchase  Exchequer 
bills  for  him,  and  cashed  the  cheque,  and  absconded  with  the  money, 
upon  an  indictment  for  stealing  the  cheque  and  tlie  proceeds  of  it,  it 
was  holden  to  be  no  larceny,  although  the  jury  found  that,  before  he 
received  the  cheque,  the  defendant  had  formed  the  intention  of  convert- 
ing the  money  to  his  own  use ;  not  of  the  cheque,  because  the  defen- 
dant had  used  no  fraud  or  contrivance  to  induce  the  prosecutor  to  give 
it  to  him,  and  because,  being  the  prosecutor's  own  cheque,  ajid  of  no 
value  in  his  hands,  it  could  not  be  called  his  goods  and  chattels  ;  nor  of 
the  proceeds  of  the  cheque,  because  the  prosecutor  never  had  possession 
of  them,  except  by  the  hands  of  the  defendant.  [R.  v.  Walsh,  R.  S  R. 
215.     But  see  R.  v.  Metcalfe,  1  Moo.  G.  G.  433.) 

With  respect  to  what  instnunent  or  security  is  witliui  the  Act,  the  fol- 
lowing decisions  have  taken  place : — 

At  a  conference  of  the  judges  in  Easter  Tei-m,  1781,  Nares,  J.,  men- 
tioned that  a  person  was  convicted  before  him  for  privately  stealing  from 
the  person  of  another  a  pocket-book  containing  a  note  of  the  Bristol 
Bank,  signed  by  some  one  on  behalf  of  himself  and  partners,  promising 
to  pay  to  the  prosecutor  or  order  a  sum  of  money,  but  which  the  pro- 
secutor had  not  indorsed.  All  the  judges  were  of  opinion  that  this  was 
a  capital  felony  within  the  stat.  3  Geo.  2,  c.  25,  wluch  made  tlie  stealing 
promissory  notes,  etc.,  felony,  with  the  same  consequences  as  goods  of 
the  like  purported  value ;  that  this  was  a  promissory  note,  and  that  its 
not  being  indorsed  was  immateiial.     {Anon.,  2  last's  P.  G.  598.) 

So,  an  indictment  for  stealing  a  bill  of  exchange  in  London  was  sus- 
tained by  proof  that,  when  found  in  the  prisoner's  possession  there,  it 
had  an  indorsement,  made  afterwards  and  not  laid  in  the  indictment;  for 
the  addition  of  a  tliird  name  made  no  difference,  it  being  the  same  bUl 
that  was  originally  stolen.  (Austin  and  King's  ease,  Leicester  Lent  As- 
sizes, 1783,  2  last's  P.  G.  602.) 

Where  one  was  compelled  by  duress  to  make  a  promissoiy  note  on 
stamped  paper,  before  prepared  by  the  prisoner,  who  was  present  during 
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tlie  time,  and  withdrew  the  note  as  soon  as  it  was  made,  this  was  holden 
not  to  be  a  felony  within  the  statute.  Tor,  according  to  some  of  the 
judges,  that  is  confined  to  available  securities  in  the  hands  of  the  party 
robbed,  which  this  was  not,  being  of  no  value  while  in  the  hands  of  the 
maker  himseK.  Yet,  even  if  it  were,  according  to  others,  this  was  never 
in  his  possession ;  his  signature  having  been  procured  by  duress  to  a 
paper  which  during  the  whole  continuing  transaction  was  in  possession 
of  the  prisoner.     {Phipoe's  case,  2  Leach  673  ;  2  Bast's  P.  G.  599.) 

And  where,  in  consequence  of  an  advertisement,  A.  applied  to  B.  to 
raise  money  for  him,  who  promised  to  procure  ^£5000,  and  produced  ten 
blank  6s.  stamps,  across  which  A.  wrote  an  acceptance,  and  B.  took  them 
up  without  saying  anything,  and  afterwards  filled  up  the  stamps  as  bills 
for  i£500  each,  and  put  them  in  circulation,  it  was  holden  by  Littledale, 
J.,  Bolland,  B.,  and  Bosanquet,  J.,  that  the  stamps  so  filled  up  were  not 
bills  of  exchange,  orders  for  the  payment  of  money,  or  securities  for 
money,  within  the  meaning  of  the  statute.  (R.  v.  Minter  Hart,  G  O.  £ 
P.  106.) 

Where  the  prisoner  had  induced  the  prosecutor  to  become  the  pur- 
chaser of  certain  goods,  and  drew  a  bill  upon  the  prosecutor  duly  stamped 
and  signed  by  himself  as  drawer,  and  payable  to  his  own  order,  and  the 
prosecutor  accepted  it,  and  thereupon  the  prisoner  indorsed  and  dis- 
counted it,  and  applied  tlie  proceeds  to  his  own  use ;  it  was  held,  that  the 
bill  of  exchange  being  the  property  of  the  prisoner,  and  not  of  the  pro- 
secutor, or  any  person  other  than  the  prisoner,  was  not  a  valuable  secu- 
rity within  the  meaning  of  the  Act.  (Reg.  v.  Danger,  Dears.  S  B.,  0.  C. 
307 ;  26  L.  J.,  M.  G.  185.)  In  the  last  three  cases,  however,  the  prisoner 
would  now  be  indictable  under  sect.  90  of  this  Act.     (See  post.) 

A  cheque  on  a  banker  written  on  unstamped  paper,  payable  to  D.  F.  J. 
and  not  made  payable  to  bearer,  is  not  a  valuable  security ;  for  it  would 
be  a  breach  in  the  law  for  the  bankers  to  pay  it.  [R.  v.  Yates,  1828,  Car. 
O.  L.  273 ;  1  Moo.  O.  G.  170,  8.  O.) 

The  case  of  R.  v.  Clark  (R.  S  R.  182),  where  the  prisoner  was  in- 
dicted upon  the  2  Geo.  2,  c.  25,  for  stealing  re-issuable  notes  after  payment 
and  before  re-issuing,  does  not  decide  whether  such  notes  were  considered 
as  valuable  within  the  statute ;  for  the  judges  held  the  conviction  right 
on  the  counts  for  the  value  of  the  stamps  and  paper,  not  referring  to  the 
objection  as  to  the  value  of  the  notes.  But  in  R.  v.  Ransom  [R.  S  R. 
232 ;  2  Leach,  1090,  1093,  8.  G),  which  was  on  the  7  Geo.  3,  c.  50,  s.  1, 
against  a  clerk  in  the  post-office  for  secreting  a  letter  containing  country 
bank-notes  paid  in  London  and  not  re-issued,  it  was  contended  that  they 
were  not  available  within  the  Act;  but  the  majority  of  the  judges, 
among  whom  was  Lord  Ellenhorough,  thought  otherwise ;  and  as,  upon 
the  face  of  them,  they  remained  uncancelled,  they  would,  in  the  hands 
of  a  holder  for  a  valuable  consideration,  be  available  against  the  makers. 
And  see  the  case  oi  B.  v.  Vyse  (1  Moo.  C.  C.  218),  where  it  was  decided 
that  re-issuable  notes,  if  they  cannot  properly  be  called  valuable  secu- 
rities whilst  in  the  hands  of  the  maker,  may  be  called  goods  and 
chattels. 

Wherever,  therefore,  the  instrument  would,  in  the  hands  of  an  inno- 
cent holder,  be  available  against  the  maker,  such  an  instrument  would, 
it  is  apprehended,  be  considered  of  value.  It  may  be  worth  while  to 
consider,  further,  whether  the  possession  of  the  subject-matter  of  the 
instrument  is  not  sufficient  to  bring  the  offender  within  the  Act.  The 
object  of  the  statute  is  to  put  the  securities  mentioned  therein  upon  the 
same  footing  as  the  money  they  represent.  The  property  consists  in  the 
power  of  disposing ;  if,  therefore,  the  power  of  disposal  is  taken  away, 
the  possession  and  property  are  gone.  The  disposal  of  such  property  is 
effected  by  means  of  these  instruments ;  every  such  act  of  disposal,  there- 
fore, it  is  apprehended,  must  be  considered  as  an  exercise  of  property, 
and  the  malang  of  such  a  note,  under  any  circumstances,  an  act  of  pos- 
session.    If,  therefore,  such  a  promissory  note,  so  obtained,  would  be 
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aoooimted  of  value,  and  to  have  been  in  the  possession  of  the  prosecutor, 
the  oilence  would  now,  beyond  doubt,  come  within  the  section. 

In  Reg.  v.  West  {Dears.  A  B.,  G.  C.  109 ;  26  L.  J.,  M.  O.  6),  the  case 
of  B.  V.  Ransom  was  relied  on  in  the  argument,  and  it  appeared  that  A. 
stole  notes  of  a  provincial  bank  which  were  not  then  in  circulation  for 
value,  but  which  were  paid  in  at  one  branch  of  the  bank,  and  were  in 
course  of  transmission  to  another  branch,  in  order  to  be  re-issued:  but  it 
was  held  that,  upon  these  facts,  A.  was  rightly  convicted. 

The  following  instruments,  also,  have  been  held  valuable  securities : — 
a  post-office  money  order  (Reg.  v.  Gilchrist,  2  Moo.  C.  O.  233) ;  a  cheque 
on  a  banker  {Reg.  v.  Heath,  2  Moo.  O.  O.  33) ;  a  pawnbroker's  certificate 
{Reg.  V.  Morrison,  Bell,  O.  G.  158 ;  28  L.  J.,  M.  G.  210) ;  and  a  scrip 
certificate  of  a  foreign  railway  company  {Reg.  v.  Smith,  Bears.  G.  G.  56; 
25  L.  J.,  M.  G.  31.)  '■ 

It  is  to  be  observed  that  "valuable  security"  includes  also  "document 
oftitle  to  goods"  and  "document  of  litle  to  lands"  (see  sect.  1,  ante,  226), 
but  that  "documents  of  title  to  lands"  are  especially  exempted  in  this 
section.  It  is,  therefore,  material,  in  drawing  an  indictment  under  this 
section,  to  show  the  sort  of  valuable  security,  in  order  to  bring  it  within 
the  section ;  and  a  variance  between  such  description  and  the  evidence 
will  be  fatal,  unless  amended.  {Reg.  v.  Lowrie,  L.  R.  1  G.  G.  R.  61 ;  36 
L.  J.  M.  G.  34.) 

Bank  notes  are  properly  described  as  "money,"  although,  at  the  time 
of  the  larceny,  they  were  not  in  circulation,  but  were  in  the  hands  of  tlie 
baitkers  themselves.     {Reg.  v.  West,  26  L.  J.,  M.  G.  6.) 

Halves  of  notes  should  be  described  as  "  goods  and  chattels."  {R.  v. 
Mead,  4  Gar.  £  P.  535.) 

If  the  instrument  is  void  as  a  security,  as,  for  instance,  by  being  un- 
stamped {R.  V.  Parley,  R.  S  R.  G.  O.  12),  it  should  be  described  as  a 
piece  of  paper.     {Reg.  v.  Perry,  1  Den.  G.  G.  69.) 

But,  where  an  executory  contract  was  unstamped,  it  was  held  not  to 
be  the  subject  of  larceny,  being  merely  evidence  of  a  chose  in  action;  and 
that  the  prisoner  could  not  be  convicted  on  a  count  charging  bim  with 
steaUng  a  piece  of  paper.  {R.  v.  Watts,  23  L.  J.,  M.  O.  56 ;  Parke, 
dissentiente.) 

By  the  14  &  15  Vict.  c.  100,  s.-5,  it  is  provided  that  the  instrument 
may  be  described  by  any  name  by  wliich  it  is  usually  known,  or  by  the 
purport  thereof,  witliout  setting  out  any  copy  of  it,  or  further  description 
of  it. 

By  the  24  &  25  Vict.  c.  96,  s.  28,  "Whosoever  shaU  steal,  or  shall  for 
any  fraudulent  purpose  destroy,  cancel,  obliterate,  or  conceal  the  whole 
or  any  part  of  any  document  of  title  to  lands,  shaU  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  la- 
bour, and  with  or  withottt  soHtary  confinement ;  and,  in  any  indictment 
for  any  such  offence  relating  to  any  document  of  title  to  lands,  it  shall 
be  sufficient  to  allege  such  document  to  be  or  to  contain  evidence  of 
the  title  or  part  of  the  title  of  the  person,  or  of  some  one  of  the  per- 
sons, having  an  interest,  whether  vested  or  contingent,  legal  or  equit- 
able, in  the  real  estate  to  wMch  the  same  relates,  and  to  mention  such 
real  estate,  or  some  part  thereof." 

And  see  the  proviso  in  the  next  section. 

As  to  the  interpretation  of  the  words  "  document  of  title  to  lands,"  see 
sect.  1,  ante,  225. 

As  to  the  fraudulent  concealment  of  deeds,  etc.,  by  a  vendor  or  mort- 
gagor, see  the  23  &  23  Vict.  c.  35,  s.  24. 
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It  seems  that,  in  an  indictment  linder  this  section  and  the  two  follow-  (h)  Larceny 

ing  for  destroying,  etc.,  for  a  fraudulent  purpose,  the  purpose  should  be  of  Written 

stated.     {Reg.  v.  Morris,  9  O.  &  P.  89.)  Instruments. 


Other  remedies 
uot  to  be  a^ected. 


By  sect.  29,  "Whosoever  shall,  either'during  the  life  of  the  testator  or  The  purpose 
after  his  death,  steal,  or  for  any  fraudulent  purpose  destroy,  cancel,  m"st  be  stated, 
obliterate,  or  conceal  the  whole  or  any  part  of  any  will,  codicil,  or  other  Wills  or  codicils, 
testamentary  instrument,  whether  the  same  shall  relate  to  real  or  per- 
sonal estate,  or  to  both,  shaU  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with-  or  without  solitary  confinement ;  and  it  shall  not,  in 
any  indictment  for  such  offence,  be  necessary  to  allege  that  such  will, 
codicil,  or  other  instrument  is  the  property  of  any  person:  Provided, 
that  nothing  in  tliis  or  the  last  preceding  section  mentioned,  nor  any 
proceeding,  conviction,  or  judgment  to  be  had  or  taken  thereupon,  shall 
prevent,  lessen,  or  impeach  any  remedy,  at  law  or  in  equity,  which  any 
party  aggrieved  by  any  such  offence  might  or  would  have  had  if  tliia  Act 
had  not  been  passed ;  but  no  conviction  of  any  such  offender  shall  be 
received  in  evidence  in  any  action  at  law  or  suit  in  equity  against  him ; 
and  no  person  shall  be  liable  to  be  convicted  of  any  of  the  felonies  in  this 
and  the  last  preceding  section  mentioned,  by  any  evidence  whatever,  in 
respect  of  any  act  done  by  him,  if  he  shall,  at  any  time  previously  to  his 
being  charged  with  such  offence,  have  first  disclosed  such  act,  on  oath, 
in  consequence  of  any  compulsory  process  of  any  Court  of  law  or  equity, 
in  any  action,  suit,  or  proceeding  which  shall  have  been  bond  fide  insti- 
tuted by  any  party  aggrieved,  or  if  he  shall  have  first  disclosed  the  same 
in  any  compulsory  examination  or  deposition  before  any  Court  upon  the 
hearing  of  any  matter  in  bankruptcy  or  insolvency." 

The  proviso  m  this  section  is  similarly  framed  to  sect.  85,  as  to  which 
see  the  notes  to  that  section,  post,  269. 

By  sect.  30,  "  Whosoever  shall  steal,  or  shall  for  any  fraudulent  pur-  Stealing  records 
pose  take  from  its  place  of  deposit  for  the  time  being,  or  from  any  person  doc'umentsf'' 
having  the  lawful  custody  thereof,  or  shall  unlawfully  and  maliciously 
cancel,  obhterate,  injure,  or  destroy  the  whole  or  any  part  of  any  record, 
writ,  return,  panel,  process,  interrogatory,  deposition,  affidavit,  rule, 
order,  or  warrant  of  attorney,  or  of  any  original  document  whatso- 
ever of  or  belonging  to  any  Court  of  record,  or  relating  to  any 
matter,  civil  or  criminal,  begun,  depending,  or  terminated  in  any  such 
Court,  or  of  any  bUl,  petition,  answer,  interrogatory,  deposition,  affi- 
davit, order,  or  decree,  or  of  any  original  document  whatsoever  of 
or  belonging  to  any  Court  of  equity,  or  relating  to  any  cause  or 
matter  begun,  depending,  or  terminated  in  any  such  Court,  or  of  any 
original  document  in  any  wise  relating  to  the  business  of  any  ofiice  or 
employment  under  her  Majesty,  and  being  or  remaining  in  any  office 
appertaining  to  any  Court  of  justice,  or  in  any  of  her  Majesty's  castles, 
palaces,  or  houses,  or  in  any  government  or  public  office,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  the  term  of  three  j'ears,  or  p^^.^  ^f  indict- 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  meat, 
hard  labour,  and  with  or  without  solitary  confinement :  and  it  shall 
not  in  any  indictment  for  such  offence  be  necessary  to  allege  that  the 
article  in  respect  of  which  the  offence  is  committed  is  the  property  of 
any  person." 

Stealing  roUs  of  parchment  will  be  larceny  at  common  law,  according 
to  the  value  of  the  parchment,  though  they  be  the  records  of  a  Court  of 
justice,  unless  they  concern  the  realty.  {B.  v.  Walker,  1  Moo.  C.  G. 
155.     See  ante,  216.) 
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(i)  Larceny 

of  Things 

Attached  to 

Land. 

Metal,  glass, 
wood,  etc.,  ijxed 
to  house  or  land. 


ILarccttg. 


§n. 


"  Building." 


'*  Place  dedicated 
to  public  use." 


Trees  in  pleasure 
grounds  of  the 
value  of  £1,  or 
elsewhere  of  the 
value  of  £5. 


(i)  As  TO  Lahoeny  of  Things  Attached  to  ob  Growing  on  Land. 

By  sect.  31,  "Wliosoever  shall  steal,  or  shall  rip,  cut,  sever,  or  break 
with  uitent  to  steal,  any  glass  or  woodwork  belonging  to  any  building 
whatsoever,  or  any  lead,  iron,  *  copper,  brass,  or  other  metal,  or  any 
utensil  or  fixture,  whether  made  of  metal  or  of  other  material,  or  of  both, 
respectively  fixed  in  or  to  any  building  whatsoever,  or  anything  made  of 
metal  fixed  in  any  land  being  private  property,  or  for  a  fence  to  any 
dwelling-house,  garden,  or  area,  or  in  any  square  or  street,  or  in  any 
place  dedicated  to  public  use  or  ornament^  or  in  any  burial  ground,  shall 
be  gmlty  of  felony,  and  being  convicted  thereof  shall  be  hable  to  be 
punished  as  in  the  case  of  simple  larceny ;  and  in  the  case  of  any  such 
thing  fixed  in  any  such  square,  street,  or  place  as  aforesaid,  it  shall  not 
be  necessary  to  allege  the  same  to  be  the  property  of  any  person." 

Larceny  at  common  law  cannot  be  committed  of  things  attached  to 
the  freehold,  unless  they  be  severed  from  it.     See  ante,  216. 

The  venue  can  only  be  laid  in  the  county  in  which  the  offence  was 
committed.     {R.  v.  Millar,  1  C.&P.  665.) 

This  enactment  extends  the  offence  much  further  than  the  prior  Acts 
did,  as  it  includes  aU  utensils  and  fixtures  of  whatever  materials  made, 
either  fixed  to  buildings  or  in  land,  or  in  a  square  or  street.  A  church 
(iJ.  V.  Parher,  1  East's  P.  C.  592),  indeed,  all  buildings  {R.  v.  Morris, 
R.  d  R.  69),  are  within  the  Act.  An  indictment,  therefore,  for  steahng 
lead  fixed  to  a  certain  building,  without  further  description,  vriU  suffice. 
(R.  V.  Nm-ris,  R.  S  R.  69.) 

An  unfinished  building,  boarded  on  all  sides,  with  a  door  and  a  lock, 
and  a  roof  of  loose  gorse,  was  held  a  building  within  the  statute.  (R. 
V.  Worrald,  1  G.  d  P.  516.)  So  also  where  the  lead  stolen  formed  the 
gutters  of  two  sheds  built  of  brick,  timber,  and  tiles  upon  a  wharf  fixed 
to  the  soil,  it  was  held  that  this  was  a  building  within  the  Act.  {Reg.  v. 
Rice,  Bell  G.  G.  87;  28  L.  J.,  M.  G.  64.)  But  a  plank  used  as  a  seat  and 
fixed  on  a  wall  with  piEars,  but  with  no  roof,  was  held  not  to  be  a 
building.     {R.  v.  Reece,  2  Russell  on  Crimes,  254,  new  edit.) 

Under  the  repealed  stat.  7  &  8  Geo.  4,  c.  29,  s.  44,  it  was  doubted 
whether  a  churchyard  was  a  "place  dedicated  to  pubhc  use"  (R.y. 
Bliok,  iG.  <6  P.  377  ;  Reg.  v.  Jones,  Dears.  <&  B.  555  ;  27  L.  J.,  M.  G. 
171) ;  but  the  words  "  in  any  burial  ground  "  have  been  added  to  the 
corresponding  clause  in  the  present  statute. 

Where  a  man  (having  given  a  false  representation  of  himself)  got  into 
possession  of  a  house,  under  a  treaty  for  a  lease  of  it,  and  then  stripped 
it  of  the  lead,  the  jury,  being  of  opinion  that  he  obtained  possession 
of  the  house  with  intent  to  steal  the  lead,  found  him  guilty ;  and  he 
afterwards  had  judgment.  (R.  v.  Munday,  2  Leach,  850 ;  2  Bast's  P. 
G.  594.) 

A  prisoner,  however,  cannot,  upon  an  indictment  for  this  statutable 
felony,  be  convicted  of  simple  larceny.  {Reg.  v.  Ooooh,  8  G.  <£  P.  293 ; 
R.  V.  Millar,  7  G.  d  P.  665  ;  Reg.  v.  Rice,  supra.) 

As  to  larceny  by  tenants  and  lodgers,  see  the  74th  section  of  the  Act. 
post,  264. 

By  sect.  32,  "  Whosoever  shall  steal,  or  shall  cut,  break,  root  up,  or 
otherwise  destroy  or  damage  with  intent  to  steal,  the  whole  or  any  part 
of  any  tree,  sapUng,  or  shrub,  or  any  underwood,  respectively  growing 
in  any  park,  pleasm-e  ground,  garden,  orchard,  or  avenue,  or  in  any 
ground  adjoining  or  belonging  to  any  dweUing-house,  shall  (in  case  the 
value  of  the  article  or  articles  stolen,  or  the  amoimt  of  the  injury  done, 
shall  exceed  the  sum  of  one  poimd)  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  hable  to  be  punished  as  in  the  case  of  simple 
larceny;  and  whosoever  shall  steal,  or  shall  cut,  break,  root  up,  or 
otherwise  destroy  or  damage  with  intent  to  steal,  the  whole  or  any  part 
of  any  tree,  sapling,  or  shi'ub,  or  any  underwood,  respectively  growing 


stealing  trees, 
shrubs,  etc., 
wheresoever 
growing-,  and  of 
any  value  above 
Is.,  punishable 
on  summary  con- 
viction for  first 
and  second  of- 
fence; third 
offence,  felony. 
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elsewhere  than  in  any  of  the  situations  in  this  section  before  mentioned,     (i)  Larceny 
shall  (in  case  the  value  of  the  article  or  articles  stolen,  or  the  amount  of      of  Things 
the  injury  done,  shall  exceed  the  sum  of  five  pounds)  be  guilty  of  felony.     Attached  to 
and,  being  convicted  thereof,  shall  be  liable  to  be  punished  as  in  the  case         Land. 
of  simple  larceny."  

See  sect.  4,  ante,  228. 

The  words  "  grounds  adjoining  "  mean  ground  iu  actual  contact  with   Where  growing, 
the  dwelling  house.     (B.  v.  Hodges,  1  Moo.  0.  G.  341.)     Whether  the 
ground  be  a  park  or  garden,  etc.,  is  a  question  for  the  jury.     (Ih.)     It 
seems  it  is  not  material  that  it  should  be  in  every  part  of  it  a  park  or 
garden,  etc.     {lb.) 

The  "  amount  of  injury  "  mentioned  in  this  and  the  following  section    "Amount  of 
of  the  Act  must  be  the  actual  injury  to  the  tree  or  shrub  itself,  and  not   injury." 
the  consequential  injury  resulting  from  the  act  of  the  defendant.     (Reg. 
V.  Whiteman,  Dears.  G.  C.  353.) 

By  sect.  33,  "  Whosoever  shall  steal,  or  shaU  cut,  break,  root  up,  or 
otherwise  destroy  or  damage  with  intent  to  steal,  the  whole  or  any  part 
of  any  tree,  sapling,  or  shrub,  or  any  underwood,  wheresoever  the  same 
may  be  respectively  growing,  the  stealing  of  such  article  or  articles,  or 
the  injury  done,  beiftg  to  the  amount  of  a  shilling  at  the  least,  shall,  on 
conviction  thereof  beforg  a  justice  of  the  peace,  forfeit  and  pay,  over  and 
above  the  value  of  the  article  or  articles  stolen,  or  the  amount  of  the 
injury  done,  such  simi  of  money  not  exceeding  five  poimds  as  to  the  jus- 
tice shall  seem  meet ;  and  whosoever,  having  been  convicted  of  any  such 
offence,  either  against  this  or  any  former  Act  of  Parliament,  shall  after- 
wards commit  any  of  the  said  offences  in  this  section  before  mentioned, 
and  shall  be  convicted  thereof  in  like  manner,  shall  for  such  second  Second  offence, 
offence  be  committed  to  the  common  gaol  or  house  of  correction,  there 
to  be  kept  to  hard  labour  for  such  term  not  exceeding  twelve  months  as 
the  convicting  justice  shall  think  fit ;  and  whosoever,  having  been  twice  Third  offence, 
convicted  of  any  such  offence  (whether  both  or  either  of  such  convictions 
shall  have  taken  place  before  or  after  the  passing  of  this  Act),  shall  after- 
wards commit  any  of  the  offences  in  this  section  before  mentioned,  shall 
be  guilty  of  felony,  and,  being  convicted  thereof,  shaU  be  liable  to  be 
punished  in  the  same  manner  as  in  the  case  of  simple  larceny." 

If  a  tree  or  shrub  under  the  value  of  Is.  be  stolen,  it  seems  that  there   Value, 
is  no  punishment,  either  on  summary  conviction  or  otherwise.     [Oar.  G. 
L.  315.)     8ed  quare,  if  the  party  might  not  be  convicted  under  the 
Malicious  Injuries  Act  (24  &  25  Vict.  c.  97),  tit.  "Malicious  Injuries  to 
Property,"  post. 

By  sect.  34,  "  Whosoever  shall  steal,  or  shall  cut,  break,  or  throw 
down  with  intent  to  steal,  any  part  of  any  live  or  dead  fence,  or  any 
wooden  post,  pale,  wire,  or  rail  set  up  or  used  as  a  fence,  or  any  stile 
or  gate,  or  any  part  thereof  respectively,  shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  forfeit  and  pay,  over  and  above  the  value 
of  the  article  or  articles  so  stolen,  or  the  amount  of  the  injury  done, 
such  sum  of  money  not  exceeding  five  pounds  as  to  the  justice  shall 
seem  meet ;  and  whosoever,  having  been  convicted  of  any  such  offence,  second  offence, 
either  against  this  or  any  former  Act  of  Parliament,  shall  afterwards 
commit  any  of  the  said  offences  in  this  section  before  mentioned,  and 
shall  be  convicted  thereof  in  hke  manner,  shall  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour, 
for  such  term  not  exceeding  twelve  months  as  the  convicting  justice  shall 
think  fit." 

By  sect.  35,  "  If  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub.   Suspected  per- 
or  any  underwood,  or  any  part  of  any  live  or  dead  fence,  or  any  post,   ^noTwood^etc 
pale,  wire,  rail,  stile,  or  gate,  or  any  part  thereof,  being  of  the  value  of  -  '      ' 
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stealing,  etc., 
any  live  or  dead 
fence,  wooden 
fence,  stile,  or 
gate. 
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from  Mines. 

not  satisfactorily 
accounting  for  it. 


%SXtttilO. 


§n 


Value. 


Found  in  posses- 
sion. 


Stealing,  etc.,  ■ 
any  fruit  or  vege- 
table production 
in  a  garden,  etc., 
punishable  on 
summary  con- 
viction for  first 
offence  j 


Second  offence, 
felony. 


'Plant." 


Stealing,  etc., 
vegetable  pro- 
ductions not 
growing  in  gar- 
dens, etc. 


Second  offence. 


"  Cultivated 
plant." 


one  shilling  at  the  least,  shall  be  fo.und  in  the  possession  of  any  person, 
or  on  the  premises  of  any  person,  with  his  knowledge,  and  such  person, 
being  taken  or  summoned  before  a  justice  of  the  peace,  shaU  not  satisiy 
the  justice  that  lie  came  lawfully  by  the  same,  he  shall,  on  conviction  by 
the  justice,  forfeit  and  pay,  over  and  above  the  value  of  the  article  or 
articles  so  found,  any  sum  not  exceeding  two  pounds." 

By  the  repealed  section  of  the  7  &  8  Geo.  4,  c.  29,  s.  36,  corresponding 
to  s.  35  of  the  present  Act,  the  articles  must  have  been  of  the  value  of 
two  shillings,  and  must  have  been  foimd  by  virtue  of  a  search  warrant. 

As  to  the  meaning  of  "  found  in  possession,"  see  Reg.  v.  Sunley,  (Bell 
O.  G.  145),  and  Reg.  v.  Sleep  (Leigh  £  Cave  C.  C.  4A). 

By  sect.  36,  "  Whosoever  shall  steal,  or  shall  destroy  or  damage  with 
intent  to  steal,  any  plant,  root,  fruit,  or  vegetable  production  growing  in 
any  garden,  orchard,  pleasure  ground,  nm-sery  ground,  hothouse,  green- 
house, or  conservatory,  shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  at  the  discretion  of  the  justice,  either  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  inijirisoned 
and  kept  to  hard  labour,  for  any  term  not  exceeding  six  months,  or  else 
shall  forfeit  and  pay,  over  and  above  the  value  of  the  article  or  articles 
so  stolen,  or  the  amount  of  the  injury  done,  such  sum  of  money  not  ex- 
ceeding twenty  pounds  as  to  the  justice  shall  seem  meet ;  and  whosoever, 
having  been  convicted  of  any  such  offence,  either  against  this  or  any 
former  Act  of  Parliament,  shaU  afterwards  commit  any  of  tlie  offences  in 
this  section  before  mentioned,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  liable  to  be  pimished  in  the  same  manner  as  in 
the  case  of  simple  larceny." 

The  words  "  plant "  and  "  vegetable  production  "  do  not  apply  to 
young  fruit  trees.  (R.  v.  Hodges,  1  Moo.  O.  0.  341.)  Stealing  trees  is 
punishable  imder  ss.  32  or  33,  ante,  240,  241. 

By  sect.  37,  "  Whosoever  shall  steal,  or  shall  destroy  or  damage  with 
intent  to  steal,  any  cultivated  root  or  plant  used  for  the  food  of  man  or 
beast,  or  for  medicine,  or  for  distilling,  or  for  dyeing,  or  for  or  in  the 
course  of  any  manufacture,  and  growing  in  any  land,  open  or  inclosed, 
not  being  a  garden,  orchard,  pleasure  ground,  or  nursery  ground,  shall, 
on  conviction  thereof  before  a  justice  of  the  peace,  at  the  discretion  of 
the  justice,  either  be  committed  to  the  common  gaol  or  house  of  correc- 
tion, there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard 
labour,  for  any  term  not  exceeding  one  month,  or  else  shall  forfeit 
and  pay,  over  and  above  the  value  of  the  article  or  articles  so  stolen,  or 
the  amount  of  the  injury  done,  such  sum  of  money  not  exceeding  twenty 
shillings  as  to  the  justice  shall  seem  meet,  and,  in  default  of  payment 
thereof,  together  with  the  costs  (if  ordered),  shall  be  committed  as  afore- 
said for  any  term  not  exceeding  one  month,  unless  payment  be  sooner 
made  ;  and  whosoever,  having  been  convicted  of  any  such  offence  either 
against  tliis  or  any  former  Act  of  Parliament,  shall  afterwards  commit 
any  of  the  said  offences  in  this  section  before  mentioned,  and  shall  be 
convicted  thereof  in  like  manner,  shall  be  conmiitted  to  the  common 
gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour  for  such  term 
not  exceeding  six  months  as  the  convicting  justice  shall  think  fit." 

Clover  has  been  held  to  be  a  cultivated  plant  (Reg.  v.  Brunsby,  3  G. 
S  K.  315) ;  but  it  was  doubted  whether  grass  was  so.  (Morris  v.  Wise,  2 
F.  S  F.  51.) 


Ore  of  metal, 
coal,  etc. 


(j)  Laboeny  feom  Mines. 

By  sect.  38,  "  Whosoever  shaU  steal,  or  sever  with  intent  to  steal,  the 
ore  of  any  metal,  or  any  lapis  calaminaris,  manganese  or  mundick,  or 
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any  wad,  black  cawke,  or  black  lead,  or  any  coal  or  cannel  coal,  from  (k)  Larceny 
any  mine,  bed,  or  vein  thereof  respectively,  shall  be  guilty  of  felony,  and  from  the  Per- 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to        son,  etc. 

be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without    

hard  labour,  and  with  or  without  solitary  confinement." 

By  sect.  39,  "  Whosoever,  being  employed  in  or  about  any  mine,  shall  Miners  removing 
take,  remove,  or  conceal  any  ore  of  any  metal,  or  any  lapis  calaminaris,  to^aJraud"'™' 
manganese,  mundick,  or  other  mineral  found  or  being  in  such  mine,  with 
intent  to  defraud  any  proprietor  of  or  any  adventurer  in  such  mine,  or 
any  workman  or  miner  employed  therein,  shall  be  guilty  of  felony,  and 
beiug  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement." 

We  have  seen  that,  to  constitute  larceny  at  common  law,  the  goods  At  common  law, 
taken  must  be  mere  personal  goods,  ante,  216.  If  the  personal  goods  ""  lareeny- 
savour  anything  of  the  realty,  it  cannot  be  larceny.  They  ought  to  be 
no  way  annexed  to  the  fr-eehold ;  therefore  it  is  no  larceny,  but  a  bare 
trespass,  to  steal  com  or  grass  growing  or  apples  on  a  tree.  But  it  is 
larceny  to  take  them  being  severed  from  the  freehold,  as  wood  cut,  grass 
in  cocks,  stones  digged  out  of  the  quarry ;  and  this,  whether  they  are 
severed  by  the  owner  or  even  by  the  thief  himself,  if  he  sever  them  at 
one  time,  and  then  come  again  at  another  time  and  take  them.  (1  Hawh. 
c.  33,  s.  21 ;  1  Hale,  510.)  Oibbs,  C.J.,  in  the  case  of  Lee  v.  Risdon 
(7  Taunt.  191 ;  2  Marsh,  495),  lays  down  the  following  doctrine  :  "  If  a 
thief  severs  a  copper,  and  instantly  carries  it  off,  it  is  no  felony  at  com- 
mon law;  if,  indeed,  he  lets  it  remain  after  it  is  severed  any  time, 
then  the  removal  of  it  becomes  a  felony,  if  he  comes  back  and  takes  it ; 
and  so  of  a  tree  which  has  been  some  time  severed." 

This  common  law  principle  has  been  extended  by  various  enactments, 
and  finally  by  the  above  sections. 

It  is  not  larceny  for  miners  employed  to  bring  ore  to  the  siuface,  and 
paid  according  to  the  quantity  produced,  to  remove  fr-om  the  heaps  of 
other  miners  ore  produced  by  them,  and  to  add  it  to  their  own,  in  order 
to  increase  their  wages,  the  ore  still  remaining  in  the  possession  of  the 
owners.  (R.  v.  Webh,  1  Moo.  O.  G.  421.  See  aXso'  Reg.  v.  Holloway,  1 
Den.  O.  G.  370 ;  Reg.  v.  Poole,  Dears.  S  B.  G.  G.  345 ;  where  the  same 
principle  is  maintained.)  In  such  a  case,  therefore,  the  oifenders  should 
be  indicted  under  sect.  39. 

It  must  be  alleged  and  proved  that  the  ore  was  stolen  from  the  mine. 
{Reg.  V.  Trevenner,  Q,  M.  S  Rob.  476.) 

As  to  malicious  injuries  to  mines,  see  the  24  &  25  Vict.  c.  97,  ss.  11, 
12,  28,  29 ;  tit.  "Malicious  Injuries  to  Property,"  post. 

(k)  Lakcent  from  the  Pebson,  and  other  like  Offences. 

By  sect.  40,  "Whosoever  shall  rob  any  person,  or  shall  steal  any  Robbery  or  steal- 
chattel,  money,  or  valuable  security  from  the  person  of  another,  shall  be  JJ'efso™."'  "'^ 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  ex- 
ceeding fourteen  years  and  not  less  than  three  [five]  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  soUtary  confinement." 

As  to  "  valuable  security,"  see  sects.  1  and  27,  ante,  226,  236. 

Robbery  from  the  person  is  a  felonious  taking  of  money  or  goods  of  At  common  la-w. 
any  value  from  the  person  of  another  or  in  his  presence,  against  his  will, 
by  violence,  or  putting  him  in  fear.     (2  East,  P.  G.  c.  16,  s.  124,  p.  707; 
4  Blaohst.  Gom.  243.     See  tit.  "Robbery,"  Vol.  V.) 

To  constitute  robbery,  and  not  a  mere  stealing  from  the  person,  there   violence  must  be 
must  be  violence  used,  either  immediately  before,  or  at  the  time  of,  the   "sed  at  the  time. 
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(k)  Larceny 
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ILarceng.  §  ii. 

taking  of  the  property,  and  not  afterwards.     (Smith's  ease,  1  Lew.  301; 
B.  V.  Ouvsil,  \  G.  d  P.  304.     But  see  now,  sect.  43,  infra.) 

As  to  what  is  a  "felonious  taking,"  or  what  "against  the  wiU,"  or  "by 
violence  or  putting  in  fear,"  see  tit.  "Hobbery,''  Vol.  V. 

The  defendant  may  be  charged  in  one  indictment  mth  robbing  several 
persons,  if  the  whole  was  one  transaction.  {Reg.  v.  Giddim,  Oar.  S  M. 
634.) 

The  property  must  be  severed  from  the  person  of  the  prosecutor ;  a 
mere  removal  of  it  from  one  part  of  his  person  to  another  is  not  sufficient 
to  constitute  this  offence,  (i?.  v.  Thompson,  1  Moo.  O.  O.  78 ;  Reg.  v. 
Simpson,  Dears.  O.  G.  41.) 

But  the  prisoner  in  such  a  case  might  be  found  guilty  of  an  assault 
with  intent  to  rob,  under  the  next  section. 

By  sect.  41,  "  If,  upon  the  trial  of  any  person  upon  any  indictment  for 
robbery,  it  shall  appear  to  the  jury  upon  the  evidence  that  the  defendant 
did  not  commit  the  crime  of  robbery,  but  that  he  did  commit  an  assault 
with  intent  to  rob,  the  defendant  shall  not  by  reason  thereof  be  entitled 
to  be  acquitted ;  but  the  jury  shall  be  at  Kberty  to  return  as  their  verdict 
that  the  defendant  is  guilty  of  an  assault  with  intent  to  rob ;  and  there- 
upon such  defendant  shall  be  liable  to  be  punished  in  the  same  manner 
as  if  he  had  been  convicted  upon  an  indictment  for  feloniously  assaulting 
TOth  intent  to  rob ;  and  no  person  so  tried  as  is  herein  lastly  mentioned 
shall  be  liable  to  be  afterwards  prosecuted  for  an  assault  with  intent  to 
commit  the  robbery  for  which  he  was  so  tried." 

Wliere  an  aggravated  robbery  is  charged,  the  jury  may  find  the  pri- 
soner guilty  of  an  aggravated  assault  with  intent  to  rob.  (Reg.  v. 
Mitchell,  2  Den.  G.  G.  468 ;  Dears.  G.  O.  19,  n.) 

By  sect.  42,  "  "Whosoever  shall  assault  any  person  with  intent  to  rob 
shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  (save  and 
except  in  the  cases  where  a  greater  punishment  is  provided  by  this  Act) 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for 
the  term  of  three  [five]  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement." 

The  following  section  inflicts  a  severer  punishment  in  cases  of  assaiilts 
■^vith  intent  to  rob,  where  the  prisoner  was  armed,  or  was  in  company 
with  others,  or  used  violence. 

Assaulting  and  threatening  to  charge  with  an  infamous  crime  with 
intent  to  extort  money  is  an  assault  with  intent  to  rob.  (Reg.  v. 
Stringer,  2  Moo.  G.  G.  261.  See  Reg.  v.  Reid,  2  Den.  G.  0.  89.)  Where  . 
an  aggravated  robbery  is  charged,  the  jury  may  find  an  aggravated  felo- 
nious assault.  (Reg.  v.  Mitchell,  2  Den.  G.  G.  468;  Dears.  G.  G.  19,  n.) 
No  actual  demand  of  money  is  necessary  to  complete  the  offence.  (R.  v. 
Trusty,  1  Hast,  P.  O.  448;  R.  v.  Sherwin,  lb.  421.)  A  count  for  at- 
tempting to  steal  may  be  joined  with  a  coimt  for  assaulting  with  intent 
to  rob.     (Reg.  v.  Ferguson,  Dears.  G.  O.  427.) 

By  sect.  43,  "Whosoever  shall,  being  armed  with  any  offensive  weapon 
or  instrmnent,  rob,  or  assault  vrith  intent  to  rob,  any  person,  or  shall, 
together  vpith  one  or  more  other  person  or  persons,  rob,  or  assault  witli 
intent  to  rob,  any  person,  or  shall  rob  any  person,  and,  at  the  time  of  or 
immediately  before  or  immediately  after  such  robbery,  shall  wound,  beat, 
strike,  or  use  any  other  personal  violence  to  any  person,  shall  be  guilty 
of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  three  [five]  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement." 
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(1)  Threaten- 
ing Letters, 
etc. 


By  the  26  &  27  Vict.  o.  44,  reciting  this  section  and  sect.  21  of  the  24 
&  25  Vict.  c.  100,  in  addition  to  the  punishment  awarded  hy  these  sec- 
tions, the  Court  may  direct  that  tlie  offender,  if  a  male,  he  once,  twice,  or 
thrice  privately  whipped,  subject  to  the  following  provisions : — 

1.  That,  in  case  of  an  offender  whose  age  does  not  exceed  sixteen 
years,  the  number  of  strokes  at  each  such  whippuig  do  not  exceed 
twenfy-iive,  and  the  instrument  used  shall  be  a  birch  rod. 

2.  That,  ia  the  case  of  any  other  male  offender,  the  number  of 
strokes  do  not  exceed  fifty  at  each  such  whipping. 

3.  That,  in  each  case,  the  Court  in  its  sentence  shall  specify  the 
number  of  strokes  to  be  inflicted,,  and  the  instrument  to  be  used. 

Provided,  that  in  no  case  shall  such  whipping  take  place  after  the 
expiration  of  six  months  from  the  passing  of  the  sentence :  Provided 
also,  that  every  such  wliipping  to  be  inflicted  on  any  person  sen- 
tenced to  penal  servitude  shall  be  inflicted  on  him  before  he  shall 
be  removed  to  a  convict  prison  with  a  view  to  his  undergoing  his 
sentence  of  penal  servitude. 

If  the  offence  is  committed  by  several,  one  of  whom  is  armed,  to  the   One  being  an 

i„j „j!  it,.   _ii -n „i ;.i..j        /o..    D    „    a,..-ji.     n     p.    out  of  several 


(See  R.  V.  Smith,  R.  d-  sufficient. 


knowledge  of  the  others,  all  may  be  convicted. 
R.  0.  O.  386.) 

A  stick  or  bludgeon  is  an  "  offensive  weapon  "  {R.  v.  Palmer,  1  Moo. 
a.  C.  70 ;  R.  V.  Fry,  2  Uoo.  O.  G.  42 ;  Reg.  v.  Turner,  2  Cox,  O.  C.  304) ; 
and  so  are  large  stones.     [R.  v.  Orice,  7  Gar.  d  P.  803.) 


eral  is 


*'  Offensive 
weapon." 


{I)  Theeatenino  Letters,  etc. 
By  the  24  &  25  Vict.  o.  96,  s.  44,  "  Whosoever  shall  send,  deliver,  or  Letter  aemand- 
utter,  or  directly  or  indirectly  cause  to  be  received,  knowing  the  contents  ^f^'^enaces"'' 
thereof,  any  letter  or  writing  demanding  of  any  person  with  menaces,  and 
without  any  reasonable  or  probable  cause,  any  property,  chattel,  money, 
valuable  security,  or  other  valuable  thing,  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  Ufe,  or  for  any  term  not  less  than  tliree 
[five]  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  sohtary  confinement, 
and,  if  a  male  under  the  ageof  sixteen  years,  with  or  without  whipping." 

As  to  "property,"  see  sect.  1,  ante,  226. 

As  to  "valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

The  words  "  cause  to  be  received  "  will  include  all  those  cases  which 
have  given  rise  to  doubts  as  to  whether  the  circumstances  did  or  did  not 
amount  to  a  sending,  e.g.,  the  sending  to  A.  in  order  that  he  may  dehver 
it  to  B.  [R.  V.  Saddle,  R.  £  R.  G.  G.  484).;  the  leaving  a  letter  directed 
to  A.  near  his  house,  with  the  intention  that  it  should  be  seen  by  B. 
(Reg.  V.  Orimwade,  1  Den.  G.  G.  30) ;  the  dropping  a  letter  directed  to 
A.  in  a  place  where  he  was  likely  to  pick  it  up  {R.  v.  Lloyd,  2  Hast, 
P.  G.  1123 ;  R.  V.  Wagstaff,  R.  £  R.  G.  G.  398) ;  or  the  receiving  a 
letter  in  the  defendant's  handwriting  through  the  post.  (R.  v.  Hemming, 
2  Hast,  P.  G.  1116;  R.  v;  Jepson,  lb.  1115;  R.  v.  Oushwood,  11.  1120.) 


A  mere  request,  as  a  beggings  letter,  is  not  witlain  the  statute,  unless  it  Tlie  demand, 
is  accompanied  by  a  threat  in  case  it  is  not  comphed  with,  so  as,  although 
hi  form  a  request,  virtually  to  amount  to  a  demand.  [R.  v.  Robinson,  2 
East,  P.  G.  1110.)  An  offer  to  give  information  of  an  intended  injmy  to 
tlie  prosecutor  if  money  is  sent,  has  been  held  not  to  be  within  the 
statute.  (R.  v.  Pickford,  4  Car.  A  P.  227.)  But  perhaps  that  case  was 
decided  upon  grounds  which  are  removed  by  sect.  49,  Tpost,  248.  But  a 
statement  that  an  injury  is  intended,  and  that  the  writer,  although  he 
can  do  so,  wUl  not  avert  it  unless  money  is  sent,  is  a  demanding  "nith 
menaces.     {Reg.  v.  Smith,  1  Ben.  G.  G.  510.) 
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3Larmt2.  §  li. 

The  words  "without  any  reasonahle  or  probable  cause  "  apply  to  the 
demanding.  {R.  v.  Gardner,  1  Car.  <&  P.  479 ;  Reg.  v.  Hamilton,  1  Car.  d 
K.  212.) 

By  sect.  45,  "  Whosoever  shall  with  menaces  or  by  force  demand  any 
property,  chattel,  money,  valuable  security,  or  other  valuable  thing  of 
any  person,  with  intent  to  steal  the  same,  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  the  term  of  three  [five]  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  witlT  or  without  solitary  confinement." 

As  to  "  property,''  see  sect.  1,  ante,  226. 

As  to  "  valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

The  menaces  must  be  of  a  character  to  produce  in  a  reasonable  man 
some  degree  of  alarm  or  bodily  fear,  or  to  unsettle  the  mind  of  the  person 
upon  whom  it  operates,  and  take  away  from  his  acts  that  element  of  free 
voluntary  action  which  alone  constitutes  consent.  [Reg.  v.  Walton,  L.  d 
G.  288 ;  32  L.  J.,  M.  C.  79.) , 

An  allegation  that  the  defendant  demanded  the  moneys  of  J.  N.  is  in- 
sufficient, as  not  showing  that  the  money  was  demanded /rowi  J.  N.  (if. 
v.  Dunhley,  1  Moo.  C  C.  90.) 

The  offence  is  complete,  although  the  party  threatened  has  no  money 
in  his  possession;  but  demanding  money  of  B.,  knowing  that  it  is  not 
then  in  his  possession,  with  intent  to  obtain  an  order  for  the  payment  of 
it,  is  not  within  this  section.  [R.  v.  Edwards,  6  Car.  S  P.  515.)  The 
prisoner  may  be  convicted,  although  the  threats  are  not  uttered  imtU 
after  the  money  has  been  demanded  and  refused.  {Reg.  v.  Taylor,  1  F. 
d  F.  511.) 

A  conviction  imder  tliis  section  is  good,  although  the  money  has  been 
actually  obtained.     {Reg.  v.  Robertson,  L.  d  C.  488.) 

A  threat  to  imprison,  even  for  a  crime  unknown  to  the  law,  is  a  menace 
within  this  section.     {lb.) 

By  sect.  46,  "  Whosoever  shall  send,  deliver,  or  utter,  or  directly  or 
indirectly  cause  to  be  received,  knowing  the  contents  thereof,  any  letter 
or  writing  accusing  or  threatening  to  accuse  any  other  person  of  any 
crime  punishable  by  law  with  death  or  penal  servitude  for  not  less  than 
seven  years,  or  of  any  assault  with  intent  to  commit  any  rape,  or  of  any 
attempt  or  endeavour  to  commit  any  rape,  or  of  any  infamous  crime  as 
hereinafter  defined,  with  a  view  or  intent  in  any  of  such  cases  to  extort 
or  gain  by  means  of  such  letter  or  writing  any  property,  chattel,  money, 
valuable  security,  or  other  valuable  thing,  from  any  person,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  Uable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less 
than  three  [five]  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confiiement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping;  and  the  abominable  crime  of  buggery,  committed 
either_  with  mankind  or  with  beast,  and  every  assault  with  intent  to 
commit  the  said  abominable  crime,  and  every  attempt  or  endeavour  to 
commit  the  said  abominable  crime,  and  every  solicitation,  persuasion, 
promise,  or  threat  offered  or  made  to  any  person  whereby  to  move  or  in- 
duce such  person  to  commit  or  permit  the  said  abominable  crime,  shall 
be  deemed  to  be  an  infamous  crime  within  the  meaning  of  this  Act."    ' 

As  to  "  property,"  see  sect.  1,  ante,  226. 

As  to  "  valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

A  threat  to  procure  witnesses  to  prove  a  charge  for  which  the  prose- 
cutor is  iadicted  or  in  custody,  is  not  witliin  the  statute.  (R.  v.  Gill,  1 
Arch.  P.  A.  302.)  It  is  immaterial  whether  the  accusation  is  true  or 
not  [R.  V.  Gardner,  1  Car.  A  P.  479 ;  Reg.  v.  Hamilton,  1  Car.  d  K. 
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212) ;  and  evidence  of  its  tfuth  will  not  be  admitted,  though  the  prose- 
cutor's credit  may  be  tested  by  asking  him  questions  suggesting  liis 
guilt.     {R.  V.  Graolcnell,  10  Oox,  G.  O.  408.) 

If  the  letter  is  obscure,  parol  evidence  is  admissible  to  prove  what 
charge  was  intended.  [M.  v.  Tucker,  1  Moo,  O.  O.  134 ;  Beg.  v.  Middle- 
ditch,  1  Den.  O.  O.  92.)  The  accusation  need  not  be  specified  in  the 
indictment.     (lb.) 

Where  the  intent  laid  is  to  extort  money,  and  the  intent  proved  is  to   Variance, 
extort  a  bill  of  exchange,  the  variance  will  be  fatal  unless  amended.    (B. 
v.  Major,  2  Hast,  P.  O.  1118.) 

By  sect.  47,  "  Whosoever  shall  accuse  or  threaten  to  accuse,  either 
the  person  to  whom  such  accusation  or  threat  shall  be  made  or  any 
other  person,  of  any  of  the  infamous  or  other  crimes  lastly  hereinbefore 
mentioned,  with  the  view  or  intent  in  any  of  the  oases  last  aforesaid  to 
extort  or  gain  from  such  person  so  accused  or  threatened  to  be  accused, 
or  from  any  other  person,  any  property,  chattel,  money,  valuable  security, 
or  other  valuable  thing,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  [five]  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping." 

As  to  "  property,"  see  sect.  1,  ante,  226. 

As  to  "valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

It  need  not  be  a  threat  to  accuse  before  a  judicial  tribunal ;  a  threat   Tte  accusation, 
to  charge  before  any  third  person  is  sufficient.     (B.  v.  Bobinson,  2  Moo. 
O.  O.  14.)    It  is  immaterial  whether  the  party  accused  is  guilty  or  inno- 
cent of  the  crime  imputed  to  him.     (B.  v.  Gardner,  1  Oar.  S  P.  479.) 

Where  the  property  is  parted  with  under  threats  to  accuse  other  than   Where  the 
those  named  in  the  statute,  the  defendant  may  be  indicted  for  robbery,   accusc'oT^th'  • 
if  the  prosecutor  was  put  in  fear  and  parted  vrith  the  property  in  conse-   crimes,  the  in- 
quence.     {Reg.  y.  Norton,  &  Oar.  S  P.  %11.)    The  jury  need  not  confine   diotment  may  be 
themselves  to  the  consideration  of  the  expressions  used  by  the  prisoner    °^^°    ^^^' 
beiore  the  money  was  given ;   but,  it  those  expressions  are  equivocal, 
may  connect  them  with  what  was  afterwards  said  by  him  when  he  was 
taken  into  custody.     {Beg.  v.  Gain,  8  Oar.  S  P.  187.) 

Wliere  the  prisoner  had  threatened  to  accuse  the  prosecutor's  son  of 
an  abominable  crime,  if  he  (the  prosecutor)  would  not  buy  a  mare  of 
lum,  and  there  was  no  evidence  to  show  that  the  mare  was  not  worth 
the  price  asked,  and  he  was  convicted,  the  Court  held  the  conviction 
right.     {Beg.  v.  Bedman,  85  L.  J.,  M.  O.  89.) 

Bysect.  48,  "Whosoever,  with  intent  to  defraud  or  injure  any  other   inducing  a  par- 
person,  shall,  by  any  unlavrful  violence  to  or  restraint  of,  or  tlii-eat  of  son  by  violence 

^.  .1  .  "^       .-^  .    .      s.    ,-,  c  ,1  1  .  or  threats  to 

Violence  to  or  restraint  oi,  the  person  of  another,  or  by  aocusmg  or   execute  deeds, 
threatening  to  accuse  any  person  of  any  treason,  felony,  or  infamous   «'"-.  jfi"!  intent 
crime  as  hereinbefore  defined,  compel  or  induce  any  person  to  execute,   '"     '™  " 
make,  accept,  indorse,  alter,  or  destroy  the  whole  or  any  part  of  any 
valuable  security,  or  to  write,  impress,  or  affix  his  name,  or  the  name  of 
any  other  person,  or  of  any  company,  firm,  or  copartnership,  or  the  seal 
of  any  body  corporate,  company,  or  society,  upon  or  to  any  paper  or 
parchment,  in  order  that  the  same  may  be  afterwards  made  or  con- 
verted into,  or  used  or  dealt  with  as,  a  valuable  security,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  hfe,  or  for  any  term  not  less 
than  three  [five]  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement." 
As  to  "  valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 
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TMs  section  -will  meet  such  a  case  as  that  of  R.  v.  Edwards  (6  Oar.  S 
P.  521),  where  the  decoymg  the  prosecutor  into  a  house,  chaining  him 
down  to  a  seat,  and  compelling  him  to  write  orders  for  the  payment  of 
money  and  the  delivery  of  deeds,  was  held  not  to  be  an  assault  with  in- 
tent to  rob;  and  that  of  B.  v.  Phipor  (3  Leach,  O.  O.  673),  where  the 
compelling  the  prosecutor  by  duress  to  sign  a  promissory  note,  previously 
prepared  by  the  defendant,  was  held  not  to  be  larceny. 

By  sect.  49,  "  It  shall  be  immaterial  whether  the  menaces  or  threats 
herein-before  mentioned  be  of  violence,  injury,  or  accusation  to  be  caused 
or  made  by  the  oifender  or  by  any  other  person." 

This  clause  will  meet  those  cases  where  a  letter  contains  threats  by 
another  person,  or  where  property  is  demanded  by  menaces  of  violence , 
to  he  used  by  another  person.    (See  B.  v.  Piohford,  i  G.  d  P.  227 ;  Beg. 
V.  Smith,  1  Den.  O.  O.  510.) 
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By  sect.  50,  "  Whosoever  shall  break  and  enter  any  church,  chapel, 
meeting  house,  or  other  place  of  divine  worship,  and  commit  any  felony 
therein,  or  being  in.  any  church,  chapel,  meeting  house,  or  other  place 
of  divine  worship,  shall  commit  any  felony  therein  and  break  out  of  the 
same,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for 
life,  or  for  any  term  not  less  than  three  [five]  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  coniinement." 

It  is  to  be  observed  that  the  present  section  includes  "  any  felony" 
committed,  and  not  merely  a  larceny;  and  therefore  the  difficulties  which 
arose  in  such  cases  as  Beg.  v.  Nixon  (7  0.  S  P.  443),  and  Beg.  v.  Balcer 
(3  Gox,  G.  G.  581),  are  obviated. 

As  to  brealrihg  and  entering  any  church,  etc.,  with  intent  to  commit  a 
felony,  see  sect.  57,  post,  251. 

Breaking  into  the  vestry  is  within  the  statute.  (Beg.  v.  Evans,  Gar. 
it  M.  398.) 

So  also,  where  articles  were  stolen  from  the  tower  of  a  church,  and  the 
tower  had  no  separate  door,  but  the  only  way  to  it  was  tlirough  the 
church,  it  was  held  to  be  a  stealing  in  the  church  within  the  meaning 
of  the  7  &  8  Geo.  4,  c.  29,  s.  10. 

The  words  "  meeting  house  "  would  seem  to  extend  the  protection  of 
the  statute  to  dissenting,  chapels,  wliich  are  not  chapels  within  the  mean- 
ing of  the  Act.  (B.  V.  Warren,  6  Gar.  A  P.  335,  n. ;  B.  v.  Nixon,  7 
Gar.  &  P.  442.) 

The  goods  in  a  dissenting  chapel  vested  in  trustees  cannot  be  described 
as  the  goods  of,  a  servant  who  has  merely  the  custody  of  the  chapel  and 
the  things  in  it,  although  he  has  the  key  of  the  chapel,  and  no  other 
person  but  the  minister  has  another  key.  (B.  v.  Hutchinson,  B.  £  B. 
G.  G.  412.)  The  property  in  books  given  to  a  society  of  Wesleyans  may 
be  laid  in  one  of  the  society  and  others.  (B.  v.  Botdton,  5  Oar.  S  P. 
537.)  Money  stolen  from  a  box  affixed  to  the  wall  of  a  church  may  he 
described  as  the  property  of  the  vicar  and  churchwardens  in  their  iadi- 
vidual'names.     {Beg.  v.  Worthy,  1  Den.  G.  G.  162.) 

By  sect.  51,  "  Whosoever  shall  enter  the  dwelling  house  of  another 
with  intent  to  commit  any  felony  therein,  or  being  in  such  dwelling 
house  shall  commit  any  felony  therein,  and  shall  in  either  case  break 
out  of  the  said^  dwelhng  house  in  the  night,  shall  be  deemed  guilty  of 
burglary." 

As  to  principals  in  the  second  degree  and  accessories,  see  tits.  "Bur- 
glary" and  "Accessories,"  Vol.  I. 
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As  to  what  is  a  dwelling  house  or  curtilage  under  this  section  and 
sect.  53,  see  tit.  "Burglary,"  Vol.  I.,  and  sects.  53  &  55,  infra;  and 
see  there  also  as  to  ownership  of  the  dwelling  house.  

As  to  what  is  to  he  considered  as  the  "night,"  see  sect.  1,  ante,  326, 
and  tit.  "Burglary,"  Vol.  I. 

The  section  includes  any  felony  and  not  merely  larceny. 

As  to  what  is  a  sufficient  breaking  and  entering  to  constitute  either 
this  offence,  or  the  offences  of  breaking  and  entering  and  stealing  in  a 
dweUing  house,  etc.,  under  the  following  sections,  see  the  points  noticed 
under  tit.  "Burglary,"  Vol.  I.,  which  wiU.  be  here  applicable. 

The  defendant  may  be  convicted  under  tliis  section,  although  the 
offence  amounts  to  burglary.  {R.  v.  Pearoe,  R.  S  R.  O.  C.  174 ;  R.  v. 
Robinson,  R.  S  R.  O.  O.  321.)  An  indictment  stating  that  the  prisoner 
did  "  break  to  get  out,"  or  "  did  break  and  get  out,"  is  bad,  as  not  fol- 
lowing the  words  of  the  statute.     (R.  v.  Oompton,  7  Oar.  S  P.  139.) 

It  has  been  held  that  escaping  from  a  house  by  lifting  a  heavy  flap- 
door,  which  had  no  fastening,  but  was  kept  down  by  its  own  weight,  is 
not  a  breaking  out  of  a  house.  (R.  v.  Lawrence,  4  Gar.  d  P.  281.)  But 
see  R.  V.  Russell  (1  Moo.  O.  G.  377),  which,  imless  there  be  some  dis- 
tinction between  a  "breaking  in"  and  a  "breaking  out,"  seems  to  over- 
rule this  case.  The  defendant  may  be  convicted,  although  he  was  law- 
fully in  the  house,  as  a  lodger,  or  a  guest  in  an  inn.  {Reg.  v.  Wheeldon, 
8  Oar.  S  P.  747.) 

By  sect.  52,  "  Whosoever  shall  be  convicted  of  the  crime  of  burglary   Bui-giary. 
shall  be  hable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  Ufe,  or  for  any  term  not  less  than  three  [five]  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement." 

The  minimum  term  of  penal  servitude  will  now  be  five  years.  See 
the  27  &  28  Vict.  c.  47,  s.  2,  ante,  228. 

By  sect.  53,  "  No  building,  although  within  the  same  curtilage  with   What  building 
any  dwelling  house,  and  occupied  therewith,  shall  be  deemed  to  be  part  J"*"}.S'fif'"''" 
of  such  dwelling  house  for  any  of  the  purposes  of  this  Act,  unless  there   d^eraned  part  of 
shall  be  a  communication  between  such  building  and  dwelling  house,   the  dwelling 
either  immediate,  or  by  means  of  a  covered  and  inclosed  passage  leading     °"^°' 
from  the  one  to  the  other." 

As  to  what  is  a  dwelling  house  or  curtilage,  see  also  tit.  "Burglary,'' 
Vol.  I.,  and  the  notes  to  sect.  55,  post,  250. 

If  there  is  such  a  communication  as  is  mentioned  in  the  section,  the 
indictment  may  charge  the  breaking  into,  etc.,  of  the  outhouse  as  a 
breaking  into,' etc.,  of  the  dwelling  house.  (R.  v.  Garland,  1  Bast,  P.  G. 
493,  572.)  Where  a  wash-house  was  under  the  same  roof  as  the  dwell- 
ing house,  with  which,  however,  it  had  no  internal  communication,  it 
was  held  to  be  a  part  of  the  dwelling  house.  (R.  v.  Burrows,  1  Moo.  G. 
0.  274.)  But  it  would  have  been  otherwise,  if  it  had  not  been  under  the 
same  roof,  although  leaning  to  and  supported  by  the  dwelling  house. 
(Reg.  V.  Higgs,  2  Gar.  <&  K.  322 ;  R.  v.  Eggington,  2  Bos.  S  P.  508.) 
The  building  must  be  occupied  by  the  occupier  of  the  house.  A  building 
occupied  by  A.  and  B.,  although  communicating  with  a  house  occupied  by 
A.,  cannot  be  considered  as  part  of  A.'s  house.  (R.  v.  Jenkins,  R.  d  R. 
0.  G.  224.) 

By  sect.  54,  "  Whosoever  shall  enter  any  dwelling  house  in  the  night.    Entering  a 
with  intent  to  commit  any  felony  therein,  shall  be  guilty  of  felony,  and   dwelling  house 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to   Stent  to^conmit 
be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and   any  felony, 
not  less  than  three  [five]  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement." 
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As  to  what  is  a  "  dwelling  house ''  and  what  the  "  night,"  see  tit.  "  Bur- 
glary," Vol,  I. 

This  section  does  not  apply  to  a  hreaking,  nor  to  an  actual  felony 
committed,  as  to  which  see  the  next  section. 

By  sect.  55,  "Whosoever  shall  break  and  enter  any  building,  and 
commit  any  felony  therein,  such  building  being  witliin  the  curtilage  of  a 
dweUing  house,  and  occupied  therewith,  but  not  being  part  thereof  ac- 
cording to  the  provisions  herein-before  mentioned,  or  being  in  any  such 
buUding  shall  commit  any  felony  therein,  and  break  out  of  the  same, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than  three  [five]  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement." 

This  section  includes  a  breaking  and  entering  by  day  as  well  as  by 
night. 

If  upon  an  indictment  under  this  section,  or  for  burglary,  the  evidence 
fail  to  prove  the  breaking  or  the  committing  of  the  felony,  a  conviction 
may  take  place  under  the  preceding  section. 

A  building  within  the  fold-yard,  wliich  communicated  with  the  dwell- 
ing house  by  means  of  the  pump-yard,  from  which  it  was  divided  by  a 
wall  four  feet  high,  in  which  was  a  gate,  and  which  was  bounded  by  the 
farm  buildings,  a  wall  running  from  the  house,  a  hedge  and  gates,  was 
held  to  be  within  the  curtilage.     {Beg.  v.  Gilbert,  1  Oar.  S  K.  84.) 

Formerly,  any  building  within  the  curtilage,  although  not  communi- 
cating with  the  dwelling  house  in  the  manner  mentioned  in  sect.  53, 
ante,  249,  was  considered  to  be  part  of  the  dwelling  house  for  purposes 
of  burglary  or  housebreaking ;  and  it  would  therefore  seem  that  any 
building  formerly  held  to  be  a  part  of  the  dwelling  house,  but  not  so 
communicating  therewith,  would  now  be  considered  to  be  witliin  the 
curtilage  for  the  purposes  of  this  section.  Under  this  view,  buildings 
have  been  held  to  be  part  of  the  dwelling  house  when  their  walls  formed 
part  of  one  continuous  wall  Surrounding  the  dwelling  house  [B.  v.  Han- 
cock, B.  d  B.  G.  G.  170) ;  or  when  they  had  doors  opening  into  the  yard 
surrounding  the  house  (R.  v.  Ghalhing,  B.  d  B.  O.  G.  334 ;  B.  v.  Clay- 
hum,  lb.  360  ;  B.  v.  Walters,  1  Moo.  G.  O.  13)  ;  or  when  they  were 
enclosed  with  the  dwelling  house  in  one  common  yard.  (B.  v.  Lithgo, 
B.  S  B.  O.  G.  357.)  But  a,  building  separated  from  the  house  by  a 
public  thoroughfare  has  been  held  not  to  be  a  part  of  the  dwelling  house. 
{B.  V.  Westwood,  lb.  495.)  And  so  have  a  wall,  gate,  or  other  fence, 
part  of  the  outward  fence  of  the  curtilage  (iZ.  v.  Bennett,  lb.  289),  and 
the  gate  of  an  area,  leading  only  into  the  area,  there  being  a  door  or 
fastening  to  prevent  persons  from  passing  from  the  area  into  the  house. 
(B.  V.  Davis,  lb.  322.) 

By  sect.  56,  "  Wliosoever  shall  break  and  enter  any  dwelling  house, 
school-house,  shop,  warehouse,  or  counting-house,  and  commit  any  felony 
therein,  or,  being  in  any  dwelling  house,  schooUiouse,  shop,  warehouse, 
or  counting-house,  shall  commit  any  felony  therein,  and  break  out  of 
the  same,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  fourteen  years,  and  not  less  than  three  [five] 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement." 

As  to  what  is  a  "  dwelling  house  "  and  what  4s  a  "  breaking  and  en- 
tering," see  tit.  "  Burglary,"  Vol.  I. 

And  see  sects.  51,  58,  55,  supra. 

The  offence  committed  in  the  house  or  shop  may  be  "  any  felony." 

If  the  breaking  be  not  proved,  the  prisoner  may  yet  be  convicted  of 
the  felony.     (B.  v.  Gompton,  S  C.  d  P.  418.) 


§n. 


ILarcetts. 
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Saori- 
3,  etc. 


The  defendant  may  be  convicted  under  this   section,  although   the      (m) 
offence  proved  amount  to  a  burglary.    {B.  v.  Pearoe,  B.  S  B.  O.  O.  174 ;        leg 

B.  V.  Bobinson,  lb.  321.)     There  must  be  a  brealdng  and  entering :    - 

where  the  prosecutor,  in  consequence  of  the  threats  of  an  armed  mob, 
fetched  provisions  out  of  his  house,  and  gave  them  to  the  mob,  who 
stood  outside  the  door,  it  was  held  that  no  offence  had  been  committed 
within  the  similar  sect.  12  of  the  7  &  8  Geo.  4,  c.  29.  (Beg.  v.  Leonard, 
Arch.  Grim.  Plead,  lith  edit.  p.  339.) 

The  former  offence  of  privately  stealing  in  a  shop  no  longer  exis'ts. 

As  to  breaking  into  the  shops,  etc.,  of  the  British  Plate  Grlass  Com- 
pany, and  stealing  therein,  see  the  13  Geo.  3,  c.  38,  tit.  "Malicious  In- 
juries to  Property,"  post. 

As  to  breaking  into  the  shops,  etc.,  of  the  British  Linen  Company,    Shops, 
see  the  4  Geo.  3,  c.  37,  s.  16,  tit.  "Malicious  Injuries  to  Property,"  post. 

In  an  indictment  against  a  servant  of  the  West  India  Dock  Company 
for  stealing  a  quantity  of  canvas  and  hessen  belonging  to  the  company 
from  their  warehouses,  it  was  held  suf&oient  to  state  the  property  to  be 
"  the  goods  and  chattels  of  the  West  India  Dock  Company,"  and  not 
necessary,  notwithstanding  the  words  of  the  1  &  2  WUl.  4,  c.  11,  s.  133, 
to  allege  in  addition  that  it  was  feloniously  taken  from  the  said  com- 
pany.    (Beg.  V.  Stokes,  8  G.  £  P.  151 ;  per  Mirehouse,  O.  8.) 

But  an  indictment  under  the  24  &  25  Vict.  c.  96,  s.  56,  for  stealing  in 
a  shop,  etc.,  must  allege  that  the  prisoner  stole  the  goods  therein ;  an 
averment  that  the  goods  were  in  the  shop  and  that  the  prisoner  stole 
them. is  not  enough.  (Beg.  v.  Smith,  3  M.  cB  Bob.  115;  per  Patteson, 
J.) 

And  it  was  formerly  holden,  upon  the  7  &  8  Geo.  4,  c.  29,  that  a  shop, 
to  be  within  that  Act,  must  be  a  shop  for  the  sale  of  goods,  and  that  a 
mere  workshop  (such  as  a  carpenter's  or  blacksmith's  shop)  would  not 
be  sufficient.     (Beg.  v.  Sanders,  9  O.  d  P.  79.) 

But  it  has  since  been  ruled  by  Lord  Denman,  C.J.,  that  a  person 
who  broke  into  a  blacksmith's  shop,  and  stole  goods  tliere,  might  be 
convicted  under  that  Act.  (Beg.  v.  Garter,  1  O.  d  K.  173.)  And  it 
may,  therefore,  be  now  taken  that  the  word  "  shop  "  includes  a  mere 
workshop  as  well  as  a  shop  for  the  sale  of  goods.  (See  also  Beg.  v. 
Potter,  3  Den.  G.  O.  235 ;  30  L.  J.,  M.  G.  170.) 

It  was  held  that  the  goods  stolen  must  be  the  actual  property  of  the 
owner  of  the  shop,  or  at  least  goods  exposed  by  him  for  sale.  (B.  v. 
Stone,  1  Leach,  334 ;  2  East,  P.  G.  642.)  So  also  it  was  held  that  a 
warehouse  kept  for  safe  custody  of  goods  merely  was  not  within  the 
old  statute  relating  to  this  offence.  But  now  it  is  decided  that  such 
a  warehouse  is  within  the  present  statute.  [Beg.  v.  Hill,  2  M.  S  Bob. 
458.) 

The  words  of  the  repealed  section  were  "steal  any  chattel,  money,  or   "Commit any 
valuable  security."  Mouy  therein." 

On  an  indictment  for  breaking  and  entering  a  house  and  stealing   Tiiere  cannot  ie 
certain  specified  goods,  the  defendant  cannot  be  convicted  of  brealdng   ^n  attempt  to 
and  entering  and  attempting  to  steal  the  goods  specified,  they  not  being  i/thf  house™"^ 
in  the  house  at  the  time ;  for  an  attempt  must  be  to  do  that  which  if 
successful  would  amount  to  the  offence  charged;  but  here  the  attempt 
never  could  have  succeeded,  as  the  articles  in  question  were  not  in  the 
house.    (Beg.  v.  M'Pherson,  Dears,  d  B.  197.    See  also  Beg.  v.  Johnson, 
84  L.  J.,  M.  G.  24;  and  Beg.  v.  Oollins,  34  L.  J.,  M.  G.  177.) 

By  sect.  57,  "  Whosoever  shall  break  and  enter  any  dwelling  house.   House  brcaicing, 
church,  chapel,  meeting  house,  or  other  place  of  divine  worsliip,  or  any   ^''='  witii intent 
building  within  the  curtilage,  schoolhouse,  shop,  warehouse,  or  counting-   felony, 
house,  \^dth  intent  to  commit  any  felony  therein,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  Uable,  at  the  discretion  of  the  Court, 
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(m)  Sacri- 
lege J  etc. 


Being  armed 
with  intent  to 
brealc  and  enter 
any  house  in  the 
night. 


Found  by  night. 


'Piclclock  key," 


* '  Implement  of 
housebreaking." 


Unnecessary  to 
prove  intent. 


^arceng.  §  ii. 

to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years 
and  not  less  than  tliree  [five]  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or  with- 
out solitary  confinement." 

As  to  what  is  a  "  dweUing  house "  and  "  curtilage,"  and  what  is  a 
"breakiug  and  entering,"  see  tit.  "Burglary"  Vol.  I.,  and  sects.  SI, 
53,  55,  ante,  248-250. 

As  to  what  is  a  church,  chapel,  or  meeting  house,  etc.,  see  sect.  50, 
ante,  248,  and  for  "  shop,"  etc.,  see  the  preceding  section. 

By  sect.  58,  "  Whosoever  shall  be  found  by  night  armed  with  any 
dangerous  or  offensive  weapon  or  instrument  whatsoever,  with  intent  to 
break  or  enter  into  any  dwelling  house  or  other  building  whatsoever, 
and  to  commit  any  felony  therein,  or  shall  he  found  by  night  having  in 
his  possession  without  lavpful  excuse  (the  proof  of  wliich  excuse  shall 
lie  on  such  person)  any  picklock  key,  crow,  jack,  bit,  or  other  implement 
of  housebreaking,  or  shall  be  found  by  night  having  his  face  blackened 
or  otherwise  disguised  with  intent  to  commit  any  felony,  or  shall  be 
found  by  night  in  any  dwelling  house  or  other  building  whatsoever  with 
intent  to  commit  any  felony  therein,  shall  be  guilty  of  a  misdemeanour', 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  the  term  of  tliree  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour." 

The  prisoner  must  be  "foimd  by  night;"  but  it  is  not  necessary  he 
should  have  "  entered  by  night,"  as  he  must  under  sect.  54.  He  may 
therefpre  be  found  by  night  under  this  section  in  a  house  which  he  has 
entered  by  day. 

It  has  been  supposed  that  the  punctuation  in  the  repealed  enactment 
was  mistaken,  and  that  a  comma  ought  to  have  been  inserted  between 
the  words  "picklock"  and  "key."  (See  the  observations  of  ikfaMfo,  J., 
Reg.  V.  Oldham,  2  Den.  O.  G.  472.)  The  present  statute,  however,  adheres 
to  the  mode  of  punctuation  observed  upon. 

A  key  is  an  implement  of  housebreaking.  (Reg.  v.  Holham,  2  Den. 
O.  0.  472.)  So  is  any  instrument  whatever,  although  ordinarily  used 
for  lawful  purposes,  if  it  was  the  intention  of  the  defendant  to  use  it  for 
housebreaking  purposes.     {Ih.) 

"Where  the  prisoner  is  indicted  for  having  implements  of  housebreaking 
in  his  possession,  it  is  unnecessary  to  allege  or  prove  an  intent  to  commit 
felony  (a).  {Reg.  v.  Bailey,  Dears.  O.  O.  244.)  Where  the  intent  is  to 
steal,  it  is  not  necessary  to  state  the  ownership  of  the  property  intended 
to  be  stolen.     [Reg.  v.  Lawes,  1  Gar.  d  Kir.  62.) 


(a)  The  case  of  Seff.  v.  Jarrald, 
Leigh  ^  Cam,  C.  C.  301,  appears  to 
he  in  some  degree  opposed  to  this 
decision;  and  it  is  doubted  by  Mr. 
Greaves,  in  Russell  on  Crimes,  vol.  2, 
ith  edit.,  p.  138,  whether  this  case  is 
rightly  decided;  but  a  close  con- 
sideration of  the  statute  appears  to 
confirm  it.  It  may  well  be  that,  in 
all  the  other  cases  except  "having 
implements  of  housebreaking,"  an 
intent  must  he  clearly  proved ;  for  the 
"  being  armed  with  a  dangerous  wea- 
pon," or  "having  the  face  blacked," 
or  "being  by  night  in  a  dwelling- 
house,"  are  clearly  no  offences  unless 
done  for  a  felonious  purpose,  and  the 


very  essence  of  the  offence  is  such 
felonious^  purpose.  But,  with  regard 
to  "having  instruments  of  house- 
breaking," the  statute  imphes  the 
intent  from  the  nature  of  the  instru- 
ment, and  throws  the  proof  of  inno- 
cence upon  the  prisoner.  The  general 
intention  of  the  statute  is  thus  well 
carried  out.  For,  if  a  man  he  found 
by  night  anywhere  with  housebreak- 
ing implements,  or  such  as  the  jury 
shall  think  he  intended  to  use  as 
such  (see  R.  v.  Oldham,  2  Ben.  C.  G. 
472,  supra),  he  may  he  indicted  for 
that  oifence ;  but,  if  he  has  not  any 
housebreaking  implements,  but  is 
"armed  with  a  dangerous  weapon" 


§n. 


llar«ttg. 
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By  sect.  59,  "  Whosoever  shall  be  convicted  of  any  such  misdemeanour  (n)  Larceny 

as  in  the  last  preceding  section  mentioned,  committed  after  a  previous  in  the  House. 

conviction,  either  for  felony  or  such  misdemeanour,  shall  on  such  subse-  

quent  conviction  he  liable,  at  the  discretion  of  the  Com't,  to  be  kept  in  '■"'"=  ?**>  *'"=^  * 

penal  servitude  for  any  term  not  exceeding  ten  years  and  not  less  than  tioii'for\e?ony°" 

three  [five]  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  etc. 
years,  with  or  without  hard  labour." 

The  least  term  of  penal  servitude  which  can  now  be  passed  upon  a 
prisoner  is  five  years.  Under  tliis  section,  therefore,  the  punishment 
after  a  previous  conviction  for  felony  wovdd  range  from  seven  years  to 
ten  years,  but  after  a  previous  conviction  for  such  nodsdemeanour  from 
five  years  to  ten  years.     See  the  27  &  28  Vict.  c.  47,  s.  2,  ante,  228. 


(n)   Laboeny  in  the  House. 

By  sect.  60,  "Whosoever  shall  steal  in  any  dwelling  house  any  chattel,   stealing  in  a 
money,  or  valuable  security,  to  the  value  in  the  whole  of  five  pounds  or   dwelling  house 
more,  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be   ^j'  ' ™ "'" 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  fourteen  years  and  not  less  than  three  [five] 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  sohtary  confinement." 


see  tit.  "Burglary,"  Vol.  I.,  and 
see  sect.  1,  ante,  226,  and  the 


V. 

But  see 


Stealing  by 
owner. 


Goods  must  be 
under  the  pro- 
tection of  the 
dwelling  house. 


As  to  what  is  a  "dweUing  house," 
sects.  53,  55,  ante,  249,  250. 

As  to  what  is  a  "  valuable  security,' 
remarks  upon  sect.  27,  ante,  236. 

A  stealing  by  the  owner  of  the  house  is  within  the  statute. 
Boivden,  2  Moo.  O.  O.  285 ;  B.  v.  Taylor,  B.  <&  B.  G.  O.  418. 
R.  V.  Madox,  R.  S  B.  O.  O.  92.) 

To  be  within  the  section,  the  goods  must  be  under  the  protection  of 
the  dwelling  house,  and  not  of  the  person.  (B.  v.  Campbell,  2  Leach, 
O.  a.  264;  B.  v.  Owen,  2  East,  P.  O.  645.)  Property  left  at  a  house  for 
a  person  supposed  to  reside  there  is  under  the  protection  of  the  house  {B. 
v.  Oarroll,  1  Moo.  G.  O.  89) ;  and  so  are  clothes,  money,  etc.,  placed  by  a 
person  at  his  bedside  on  his  going  to  bed.  (B.  v.  Thomas,  Car.  Sup.  295 ; 
B.  V.  Hamilton,  8  Gar.  d  P.  49.)  Whether  the  goods  are  under  the  pro- 
tection of  the  house  or  under  the  personal  care  of  the  owner  is  a  question 
for  the  Court,  and  not  for  the  jury.     (B.  v.  Thomas,  ubi  supra.) 

The  goods  stolen  to  the  value  of  ^5  must  be  stolen  at  one  time  to  that  Value, 
value.  {B.  v.  Petrie,  1  Leach,  G.  C.  294;  B.  v.  Hamilton,  lb.  348;  B. 
V.  Jones,  4  Gar.  S  P.  217 ;  R.  v.  Dunn,  1  Moo.  G.  G.  146 ;  B.  v.  Smith, 
lb.  295.)  In  ascertaining  the  value,  the  jury  may  bring  that  general 
knowledge  which  any  man  may  have ;  but,  if  a  professional  Imowledge  is 
required,  the  juryman  who  has  such  knowledge  and  proposes  to  use  it 
must  be  sworn.     (R.  v.  Bosser,  t  G.  <&  P.  648.) 

By  sect.  61,  "  Whosoever  shall  steal  any  chattel,  money,  or  valuable 
security  in  any  dwelling  house,  and  shall  by  any  menace  or  threat  put 
any  one  being  therein  in  bodily  fear,  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and 
not  less  than  three  [five]  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement." 


Stealing  in  a 
dwelling  house 
with  menaces. 


not  usable  for  housebreaking,  or  has 
"his  face  blacked,"  or  is  "in  a 
dwelling-house"  without  instruments 


of  housebreaking,  then  the  particular 
intent  must  be  laid,  and  proved  as 
laid. 
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(p)  Larceny 
in  Ships,  etc. 


'"  Fear." 


As  to  "  valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 
As  to  "dwelliag  house,"  see  sects.  53,  55,  ante,  249,  250,  and  tit 
"Burglary,"  Vol.  I. 

It  is  to  be  observed  that  the  "  bodily  fear  "  may  be  caused  by  words  or 
gestures  importing  a  menace.  {R.  v.  Jackson,  1  Leach,  0.  O.  269 ;  B.  v. 
Etherington,  2  Leach,  G.  G.  671.)  It  must  be  alleged  in  the  indictment 
that  some  person  was  put  in  fear  by  the  defendant.     [Ih-) 


stealing  goods 
in  process  of 
manufacture. 


"Stage  of  manu- 
facture." 


(o)    LaECENY   in   MANUrAOTOMES. 

By  sect.  62,  "  Whosoever  shall  steal,  to  the  value  of  ten  shillings,  any 
woollen,  linen,  hempen,  or  cotton  yarn,  or  any  goods  or  article  of  silk, 
wooUen,  hnen,  cotton,  alpaca,  or  mohair,  or  of  any  one  or  more  of  those 
materials  mixed  with  each  other,  or  mixed  with  any  other  material, 
whilst  laid,  placed,  or  exposed,  during  any  stage,  process,  or  progress  of 
manufacture,  in  any  building,  field,  or  other  place,  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  be  hable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  four- 
teen years  and  not  less  than  three  [five]  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and  with 
or  without  solitary  oonJBnement." 

The  goods  are  in  a  "stage  of  manufacture  "  though  the  texture  is  com- 
plete, if  they  are  not  yet  in  a  condition  to  be  sold.  (B.  v.  Woodhead,  1 
Moo.  O.  G.  549.  But  see  Hugill's  case,  4  Blaclcst.  Gom.  240  n.  (8),  ed. 
1800.)  See  also  as  to  other  offences  concerning  goods  of  these  descrip- 
tions. Vol.  V.  tit.  "Servants." 


stealing  from 
ships,  docks, 
wharfs,  etc. 


{p)   Laeceny  in  Ships,  Whabfs,  etc. 

By  sect.  63,  "  "Whosoever  shall  steal  any  goods  or  merchandise  in  any 
vessel,  barge,  or  boat  of  any  description  whatsoever,  in  any  haven,  or  in 
any  port  of  entry  or  discharge,  or  upon  any  navigable  river  or  canal,  or 
in  any  creek  or  basin  belonging  to  or  communicating  with  any  such 
haven,  port,  river,  or  canal,  or  shaU  steal  any  goods  or  merchandise 
from  any  dock,  wharf,  or  quay  adjacent  to  any  such  haven,  port,  river, 
canal,  creek,  or  basin,  shaU.  be  guilty  of  felony,  and,  being  convicted 
tliereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  tlian 
three  [five]  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  confine- 
ment." 

It  would  not  be  sufl&cient,  in  an  indictment  for  stealing  goods  from 
any  vessel  on  a  certain  navigable  river,  to  prove  in  evidence  that  the 
vessel  was  aground  in  a  dock,  in  a  creek  of  the  river,  unless  the  in- 
dictment were  amended.     (R.  v.  Pihe,  1  Leach,  417.) 

The  words  of  the  statute  are  "in  any  vessel,"  etc.;  and  it  is  therefore 
immaterial  whether  the  defendant  succeeded  in  taking  the  goods  from 
the  ship  or  not,  if  there  was  a  sufficient  asportation  in  the  ship  to  con- 
stitute larceny.  A  man  cannot  be  guilty  of  this  offence  in  his  own  ship. 
(R.  V.  Madox,  R.  d  R.  92.) 

The  construction  on  the  22  Geo.  2,  c.  45,  was  generally  confined  to 
such  goods  and  merchandises  as  are  usually  lodged  in  ships,  or  on 
wharfs  or  quays.  And,  therefore,  where  George  Grimes  was  indicted  on 
this  statute  for  stealing  a  considerable  sum  of  money  out  of  a  ship  in 
port ;  though  great  part  of  it  consisted  in  Portugal  money,  not  made 
current  by  proclamation,  but  commonly  current ;  it  was  ruled  not  to  be 
within  the  statute.  {R.  v.  Orimes,  Fast.  79.  And  see  R.  v.  Leigh,  1 
Leach,  52 ;  2  East's  P.  G.  647.)  The  same  rule  would  apply  to  the  jfre- 
sent  statute. 
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The  property  should  be  such  as  is  usually  deposited  in  ships  or  wharfs,     (p)  Larceny 
and  not  attached  to  the  person ;  for  the  same  principle  wliioh  governs   in  Ships,  etc. 

the  stealing  ia  houses  is  equally  apphoable  to  places  which  this  statute    

protects.     [Id.,  and  see  ante,  253.) 

The  luggage  of  a  passenger  going  by  a  steamboat  is  within  the  mean- 
ing of  the  Act,  as  being  "  goods  or  merchandise."  {R.  v.  Wright,  7  O. 
S  P.  159.) 


or  wrecked. 


By  sect.  64,  "  Whosoever  shaU  plunder  or  steal  any  part  of  any  ship  stealing  from 
or  vessel  which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  ship  in  distress 
shore,  or  any  goods,  merchandise,  or  articles  of  any  kind  belonging  to, 
such  ship  or  vessel,  shall  be  guilty  of  felony,  and,  being  convicted  there- 
of, shaU  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  ser- 
vitude for  any  term  not  exceeding  fourteen  years  and  not  less  than  three 
[five]  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
vpith  or  -without  hard  labour,  and  with  or  without  sohtary  confinement ; 
and  the  offender  may  be  indicted  and  tried  either  in  the  county  or  place 
in  which  the  offence  shall  have  been  committed,  or  in  any  county  or 
place  next  adjoining." 


By  sect.  65,  "  If  any  goods,  merchandise,  or  articles  of  any  land,  be- 
longing to  any  sliip  or  vessel  in  distress,  or  wrecked,  stranded,  or  cast  on 
shore,  shall  be  found  in  the  possession  of  any  person,  or  on  the  premises 
of  any  person  with  his  knowledge,  and  such  person,  being  taken  or  sum- 
moned before  a  justice  of  the  peace,  shall  not  satisfy  the  justice  that  he 
came  lawfully  by  the  same ;  then  the  same  shall,  by  order  of  the  justice, 
be  forthwith  delivered  over  to  or  for  the  use  of  the  rightful  owner  thereof; 
and  the  offender  shall,  on  conviction  of  such  offence  before  the  justice,  at 
the  discretion  of  the  justice,  either  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and 
kept  to  hard  labour,  for  any  term  not  exceeding  six  months;  or  else 
shall  forfeit  and  pay,  over  and  above  the  value  of  the  goods,  merchandise, 
or  articles,  such  sum  of  monej''  not  exceeding  twenty  pounds  as  to  the 
justice  shall  seem  meet." 

By  sect.  66,  "  If  any  person  shall  offer  or  expose  for  sale  any  goods, 
merchandise,  or  articles  whatsoever,  which  shall  have  been  unlawfully 
taken,  or  shall  be  reasonably  suspected  so  to  have  been  taken,  from  any 
sliip  or  vessel  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  in  every 
such  case  any  person  to  whom  the  same  shall  be  offered  for  sale,  or  any 
officer  of  the  customs  or  excise,  or  peace  officer,  may  lawfully  seize  the 
same,  and  shall  with  all  convenient  speed  carry  the  same,  or  give  notice 
of  such  seizure,  to  some  justice  of  the  peace ;  and,  if  the  person  who  shall 
have  offered  or  exposed  the  same  for  sale,  being  summoned  by  such  jus- 
tice, shall  not  appear  and  satisfy  the  justice  that  he  came  lawfully  by 
such  goods,  merchandise,  or  articles,  then  the  same  shall,  by  order  of  the 
justice,  be  forthwith  dehvered  over  to  or  for  the  use  of  the  rightful  owner 
thereof,  upon  payment  of  a  reasonable  reward  (to  be  ascertained  by  the 
justice)  to  the  person,  who  seized  the  same ;  and  the  offender  shall,  on 
conviction  of  such  offence  by  the  justice,  at  the  discretion  of  the  justice, 
either  be  committed  to  the  common  gaol  or  house  of  correction,  there  to 
be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour,  for  any 
term  not  exceeding  six  months ;  or  else  shall  forfeit  and  pay,  over  and 
above  the  value  of  the  goods,  merchandise,  or  articles,  such  sum  of 
money,  not  exceeding  twenty  pounds,  as  to  the  justice  shall  seem 
meet." 

And  see  sects.  478,  479,  520,  of  the  Merchant  Shipping  Act,  17  &  18 
Vict.  c.  104,  tit.  "Ships,"  Vol.  V.,  as  to  the  penalties  for  removing  any 
part  of  a  ship  in  distress,  or  liindering  the  saving  of  the  vessel,  or  se- 
creting the  wreck,  or  taking  wreck  into  a  foreign  port  and  selling  it, 
which  last  is  made  a  felony. 


Persons  in  pos- 
session of  ship- 
wrecked goods 
not  giving  a 
satisfactory 
account. 


If  any  person 
offers  ship- 
wrecked goods 
for  sale,  the 
goods  may  be 
seized,  etc. 
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(q)  Larceny 

or  Embezzle- 
ment l)y 
Clerks,  etc. 

Larceny  by 
clerks  or  ser- 
vants. 


Larceny  by 
clerks  or  ser- 
vants at  common 
law. 


Larceny  by 
servant. 


If  offence  amount 
to  embezzlement, 
prisoner  may  be 
convicted  of  that 
offence. 

Distinctions  be- 
tween larceny 
and  embezzle- 
ment. 


If  not  a  servant, 
may  be  convicted 
of  simple  larceny. 

Distinction  be- 
tween false  pre- 
tence and  lar- 
ceny. 


(q)   Lahceny  oe  Embezzlement  by  Clbeks,  Sebvants, 
Pebsons  in  the  Public  Seevioe. 
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By  sect.  07,  "  Whosoever,  being  a  clerk  or  servant,  or  being  employed 
for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall  steal  any 
chattel,  money,  or  valuable  security  belonging  to  or  in  the  possession  or 
power  of  his  master  or  employer,  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  table,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and 
not  less  than  three  [five]  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
soUtary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping." 

As  to  what  is  a  "valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 
As  to  who  is  a  "clerk"  or  "servant,"  see  the  following  section. 

We  have  already  seen  how  far  a  clerk  or  servant  may  be  guilly  of 
larceny  at  common  law,  ante,  202,  203.  We  have  also  seen  that,  by 
the  common  laxo,  he  who  had  goods  deUvered  to  him,  thereby  originally 
gaining  a  legal  possession  of  them,  could  not,  by  afterwards  converting 
them  to  his  own  use  with  intent  to  steal,  be  deemed  a  felon  and  guilty  of 
larceny.  And  it  seems  from  1  Hale,  505,  that  servants  stood  in  the  same 
situation  in  this  respect  as  strangers,  ante,  209-212. 

To  remedy  these  defects  at  common  law,  in  respect  of  offences  com- 
mitted by  clerks  or  servants,  various  statutes  have  been  passed ;  and 
now,  by  sect.  67  and  the  six  foUowing  sections  of  the  present  Act,  the 
powers  of  the  law  have  been  largely  extended. 

The  value  of  the  property  stolen  is  immaterial. 

Where  a  person  was  sent  with  6s.  to  buy  twelve  cwt.  of  coals,  and  he 
bought  a  smaller  quantity,  for  which  he  paid  3s.  3d.,  and  appropriated 
one  of  the  shillings  to  his  own  use,  it  was  held  by  Patteson,  J.,  a  larceny. 
{Reg.  V.  Beaman,  IC.d  M.  595.) 

So,  where  A.  employed  B.  to  take  his  barge  from  S.  to  E.,  and  paid 
him  his  wages  in  advance,  and  gave  him  a  separate  sum  of  three  sove- 
reigns to  pay  the  tonnage  dues,  and  B.  took  the  barge  sixteen  miles,  and 
paid  tonnage  dues  to  the  amount  of  less  than  £2,  and  appropriated  the 
remaining  sovereign  to  liis  own  use: — Patteson,  J.,  held  it  was  a  larceny. 
(Reg.  V.  Goode,  10.  d  M.  582.) 

Formerly,  where  a  person  was  allowed  to  have  possession  of  a  chattel, 
and  he  converted  it  to  his  own  use,  it  was  not  larceny  unless  at  the  time 
he  obtained  possession  he  had  an  intention  of  stealing  it ;  but  it  was 
otherwise  where  he  had  a  mere  custody.  (Reg.  v.  Jones,  1  O.  S  M.  611.) 
But  see  now  sect.  3,  ante,  227. 

If  the  offence  amount  to  embezzlement,  the  offender  is  not  entitled  to 
be  acquitted,  but  may  be  convicted  of  the  embezzlement.  See  sect.  72, 
post,  264. 

Where  the  property  has  never  been  in  the  possession  of  the  master 
except  by  the  hands  of  the  defendant,  it  is  embezzlement  and  not  larceny. 
(R.  V.  Sullens,  1  Moo.  O.  0. 129 ;  but  see  also  Reg.  v.  Watts,  2  Ben.  0.  G. 
14;  19  L.  J.,  M.  G.  193.)  So,  where  a  servant,  having  authority  to  sell 
goods  and  receive  the  money,  sells  some  and  conceals  the  transaction,  he 
cannot  be  convicted  of  stealing  the  goods,  although  guilty  of  embezzling 
the  price.     (Reg.  v.  Betts,  Bell,  G.  C.  90;  8.  C.,  28  L.  J.,  M.  O.  69.) 

If  the  defendant  is  not  shown  to  be  a  clerk  or  servant,  but  a  larceny  is 
proved,  he  may  be  convicted  of  the  larceny  merely.  (Ren.  v.  Jennings, 
Dears,  rf  B.  G.  G.  447.) 

Where  a  servant,  by  a  false  pretence,  induced  his  master  to  give  him 
a  cheque,  as  agent  of  a  creditor  of  his  master,  with  the  view  of  its  being 


§n. 


Harcens. 


handed  over  to  that  creditor,  and  the  servant  appropriated  the  cheque  to 
his  own  use,  it  was  held  that  he  was  not  guilty  of  larceny,  although  he 
might  have  been  convicted  on  an  indictment  charging  the  obtaming  of 
the  cheque  by  false  pretences.  (Reg.  v.  Essex,  Dears.  S  B.  O.  O.  371.) 
It  is  not  necessary  that  the  larceny  should  be  of  a  specific  amount  on  a 
particular  day.     {Reg.  v.  Wright,  Dears.  S  B.  C.  0.  431.) 

By  sect.  68,  "  "Whosoever,  being  a  clerk  or  servsint,  or  being  employed 
for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall  fraudulently 
embezzle  any  chattel,  money,  or  valuable  security  which  shall  be  deli- 
vered to,  or  received  or  taken  into  possession  by,  him  for  or  in  the  name 
or  on  the  account  of  his  master  or  employer,  or  any  part  thereof,  shall 
be  deemed  to  have  feloniously  stolen  the  same  from  his  master  or  em- 
ployer, although  such  chattel,  money,  or  security  was  not  received  into 
the  possession  of  such  master  or  employer  otherwise  than  by  the  actual 
possession  of  his  clerk,  servant,  or  other  person  so  employed ;  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and 
not  less  than  tlu-ee  [five]  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping." 

As  to  embezzlements  by  poor  persons  in  workhouses,  see  the  55  Geo.  3, 
c.  137,  and  of  goods  in  a  warehouse,  the  16  &  17  Vict.  c.  95. 

"Where  the  master  had  no  previous  possession  of  the  property  distinct 
from  the  actual  possession  of  the  servant,  it  was  no  larceny  at  common 
law  for  the  servant  to  convert  it  to  his  own  use,  but  merely  a  breach  of 
trust,  ante,  203. 

As  to  what  is  a  "  valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

This  Act  is  intended  to  apply  to  persons  in  the  ordinary  situations  of 
clerks  or  servants,  and  having  masters  to  whom  they  were  accountable 
for  the  discharge  of  the  duties  of  their  situation.  (Per  Bayle,  B.,  in 
Williams  v.  Stott,  1  G.  d  M.  685).  It  extends  to  female  servants  (R.  v. 
Smith,  B.  S  B.  267),  apprentices  (B.  v.  Mellish,  B.  S  B.  80),  travellers 
(R.  V.  Oarr,  R.  A  B.  198),  and  persons  employed  by  overseers  (B.  v. 
Squire,  B.  S  B.  349 ;  2  Starh.  Bep.  349,  S.  0. ;  Beg.  v.  Townsend,  1  Den. 
0.  G.  167 ;  Beg.  v.  Adey,  1  Den.  G.  G.  578;  Beg.  v.  Carpenter,  35  L.  J., 
M.  G.  169) ;  an  extra  collector  of  poor  rates  (B.  v.  Ward,  Oow.  168 ; 
and  see  B.  v.  Tyers,  B.  S  B.  402 ;  B.  v.  Beacall,  1  Moo.  O.  G.  15 ;  and 
also  Beg.  v.  Gallahan,  8  Gar.  d  P.  154) ;  a  soUoitor  employed  as  a  land 
agent  to  a  railway  company  (Beg.  v.  Gibson,  8  Gox,  G.  O.  436) ;  a  clerk 
of  a  savings-bank  (B.  v.  Jenson,  1  Moo.  G.  G.  434) ;  an  agricultural 
labom-er  employed  as  a  bailiff  (Beg.  v.  Worthy,  2  Den.  G.  G.  333) ;  the 
secretary  of  a  money  club  (Beg.  v.  Tongue,  Bell,  G.  G.  289 ;  Beg.  v. 
Miller,  2  Moo.  G.  G.  294) ;  a  commercial  traveller  (B.  v.  Tite,  1  Leigh 
<t  Gave,  G.  G.  29 ;  30  L.  J.,  M.  G.  142) ;  a  secretary  and  member  of  a 
friendly  society  (B.  v.  Proud,  31  L.  J.,  M.  G.  71;  L.  S  G.  97);  and  a 
collector  of  a  manufacturing  firm  with  a  percentage  on  profits.  (Reg. 
V.  Maedonald,  31  L.  J.,  M.  G.  67 ;  L.  d  G.  85.) 

Nor  is  the  nature  of  the  wages  (R.  v.  Mellish,  R.  <t  R.80;  R.\.  Hartley, 
R.  d  R.  C.  C.  139),  or  the  duration  of  the  employment  (R.  v.  Spencer,  R. 
d  R.  299;  Reg.  v.  Tongue,  Bell,  G.  G.  289),  material;  therefore,  where 
the  prosecutor,  having  agreed  to  let  the  defendant  carry  out  parcels 
when  he  had  nothing  else  to  do,  for  which  the  prosecutor  was  to  pay 
him  what  he  pleased,  gave  him  an  order  to  receive  ^2,  which  he  received 
and  embezzled,  he  was  holden  to  be  a  servant  within  the  meaning  of 
the  Act.     (R.  V.  Spencer,  R.  d  R.  299.     See  R.  v.  Smith,  Id.  516.) 

But,  since  embezzlement  necessarily  involves  secrecy  and  concealment, 
if  the  prisoner,  in  rendering  his  account,  instead  of  denying  the  appro- 
priation of  property,  admits  the  appropriation,  alleging  a  right  in  liim- 
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self,  aio  matter  how  unfounded,  or  setting  up  an  excuse,  no  matter  how 
frivolous,  his  offence  in  taking  and  keeping  is  no  embezzlement.  (Beg. 
V.  Norman,  1  O.S  M.  501.) 

It  was  the  duty  of  A.  to  collect  rates,  and  pay  them  into  the  bank, 
and  enter  the  sums  in  a  book,  and  to  charge  himself  by  the  entries, 
and  to  discharge  liimself  by  the  receipts  of  the  overseers  for  the  amounts 
paid ;  and,  by  falsely  stating  that  he  had  paid  the  sums  which  he  had 
misappropriated  into  the  bank,  he  obtained  receipts  for  those  sums.  He 
had,  however,  duly  entered  the  moneys,  when  received,  in  the  book,  and 
had  thus  openly  charged  himself  with  the  receipt  of  them.  Held,  that 
he  was  rightfully  convicted  of  embezzlement.  [Reg,  v.  Ouelder,  BO  L.J. , 
M.  0.  34.     See  also  Beg.  v.  Lister,  27  L.  J.,  M.  O.  26.) 

Where  it  is  the  servant's  duty  to  account  at  stated  times,  or  even  at 
no  particular  tunes,  if  the  jury  should  be  of  opinion  that  his  not  account- 
ing was  fraudulent,  he  will  be  guilty  of  embezzlement.  (Reg.  v.  Jackson, 
\  O.  d  E.  384 ;  Reg.  v.  Welsh,  1  Den.  O.  0.  199 ;  R.  v.  Squire,  R.  &  R. 
349;  Reg.  v.  Worthy,  2  Ben.  O.  O.  383.) 

Who  is  a  servant.  And,  where  a  drover,  who  was  employed  to  drive  two  cows  to  a  pur- 
chaser and  receive  the  purchase-money,  embezzled  it,  he  was  holden  to 
be  a  servant  within  the  meaning  of  the  Act.  (R.  v.  Hughes,  1  Moo.  O.  G, 
370.) 

Wliere  the  owner  of  a  coUiery  employed  the  prisoner,  as  captain  of 
one  of  his  barges,  to  carry  out  and  sell  coals,  and  paid  him  for  his  labour 
by  allowing  him  two-thirds  of  the  price  for  which  he  sold  the  coals,  after 
deducting  the  price  charged  at  the  coUiery,  it  was  held  that  the  pri- 
soner was  a  servant  within  the  meaning  of  the  39  Geo.  3,  c.  85 ;  and 
that,  having  embezzled  the  price,  he  was  guilty  of  larceny  within  that 
Act.     {R.  V.  Hartley,  R.  d  R.  139.) 

The  Act  embraces  persons  employed  in  the  capacity  of  clerks  or  ser- 
vants to  corporations.  {Williams  v.  Stott,  1  O.  d  M.  689.)  Tor  a  clerk 
of  a  joiat-stook  banking  company,  estabUshed  under  the  7  Geo.  4,  c.  46, 
was  convicted  of  embezzHng  the  money  of  the  company,  although  he  was 
a  shareholder  or  partner  in  such  company  {Reg.  v.  Atkinson,  1  O.  d  M. 
525) ;  and  the  conviction  was  held  right  by  the  judges.  And  a  party  em- 
ployed as  the  clerk  of  a  corporation  will  be  withm  the  Act,  though  he 
was  not  appointed  under  their  common  seal.  {R.  v.  Wellings,  \  O.  £  P: 
457.) 

Embezzlement  by  a  man  who  is  neither  clerk  nor  servant,  nor  in  any 
respect  under  the  control  of  the  person  by  whom  he  is,  in  a  single  in- 
stance only,  requested  to  receive  money,  is  not  within  the  67th  section  of 
the  above  Act ;  for  he  does  not  come  within  the  description  of  clerk  or 
servant,  or  a  person  employed  for  the  purpose  of  or  in  the  capacity  of  a 
clerk  or  servant.     (R.  v.  Nettleton,  1  Moo.  O.  O.  259.) 

In  R.  V.  Proud  {L.  d  O.  97),  where  the  secretary  and  acting  treasurer 
was  held  to  be  the  servant  of  the  trustees  of  a  friendly  society,  the 
moneys  embezzled  were  vested  in  the  trustees  (seeder  Martin,  B.,  in  R. 
V.  Bren,  L.  d  G.  346) ;  but  had  this  not  been  so,  it  seems  he  might  have 
been  held  to  be  a  part  owner  and  not  a  servant.  (See  also  R.  v.  Marsh, 
•A  F.d  F.  523.) 

So  a  mere  agent  is  not  a  clerk  or  servant.  {Reg.  v.  Walker,  Bears,  d 
B.  G.  G.  600  ;  Reg.  v.  May,  Leigh  and  Gave,  G.  O.  13;  30  L.  J.,  M.  G. 
81 ;  Reg.  v.  Bowers,  L.  R.,  1  G.  G.  R.  42.)  Nor  is  a  person  who  re- 
ceives money  for  another  without  remuneration.  (Reu.  v.  Hoare,  1  F. 
d  F.  647.) 

A  committee  formed  of  the  members  of  two  friendly  societies  ap- 
pointed certain  persons  of  the  committee  to  sell  excursion  tickets,  and 
the  prisoner  was  one  of  those  nominated.  He  sold  some  of  the  tickets, 
but  fraudulently  appropriated  the  money  to  liis  own  use.  He  received 
no  remuneration  for  his  services.     Held  that  the  prisoner  was  not  hable 
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to  be  convicted  on  an  indictment  charging  him  as  servant  to  the  other 
members  of  the  committee  with  embezzling  their  moneys.  {Reg.  v. 
Bren,  33  L.  J.,  M.  O.  59 ;  L.  S  O.  346.)  This  case  appears,  however, 
to  have  been  partly  decided  upon  the  ground  that  the  prisoner  was  a 
joint  owner  of  the  tickets. 

The  prisoner  must  be  under  some  control  ia  order  to  come  within  the 
description  of  clerk  or  servant.  (See  iJ.  v.  May,  L.  d  O.  13  ;  B.  v.  Bren, 
L.  S  G.  846.) 

In  R.  V.  Bowers,  L.  R.,  1  O.  O.  R.  42,  it  was  held  that  a  person  who  is 
employed  to  get  orders  for  goods  and  to  receive  payment  for  them,  but 
who  is  at  liberty  to  get  orders  and  receive  payment  where  and  when  he 
tliinks  proper,  and  to  dispose  of  his  time  as  he  thinks  best,  being  paid 
by  a  commission  on  the  goods  sold,  is  not  a  clerk  or  servant. 

The  driver  of  a  glass  coach  hired  for  the  day  is  not  the  servant  of  the   Driver  of  coacli. 
party  hiring  it,  so  as  to  bring  him  within  the  Act.     (R.  v.  Haydon,  7  0.  • 
<t  P.  445.     And  see  Laugher  v.  Poynter,  5  B.  d  O.  547.) 

A.,  being  one  of  several  proprietors  of  a  Hereford  and  Birmingham 
coacli,  horsed  it  from  Hereford  to  Worcester,  and  employed  B.  to  drive 
it  when  he  did  not  himseK  drive  it ;  B.  having  aU  the  gratuities  as  well 
when  A.  drove  as  when  B.  himself  did  so.  It  was  the  duty  of  B.,  on 
each  day  when  he  drove,  to  teU  the  book-keeper  at  Malvern  how  much 
money  he  had  taken,  the  book-keeper  entering  that  sum  in  a  book  and 
on  the  way-biR,  together  with  what  he  had  taken  himself,  and  he  then 
had  to  pay  over  Qie  latter  to  B.,  who  was  to  give  the  two  sums  to  A. 
B.  gave  true  accounts  to  the  book-keeper,  who  made  true  entries ;  but 
B.  accounted  for  smaller  sums  to  A.,  saying  that  those  were  aU,  and 
paid  over  to  A.  these  smaller  sums.  All  the  proprietors  were  interested 
in  the  money,  but  A.  was  the  person  to  receive  it,  and  he  was  account- 
able to  his  co-proprietors  ; — Held,  that  this  was  embezzlement,  and  that 
B.  was  rightly  described  in  the  indictment  as  the  servant  of  A.,  and  that 
the  money  embezzled  was  properly  laid  as  the  money  of  A.  (Reg.  v. 
White,  8  0.dP.  742.) 

Where  a  society,  in  consequence  of  administering  to  its  members  an   Unlawful  society, 
unlawful  oath,  is  an  unlawful  combination  and  confederacy,  a  person 
charged  with  embezzlement  as  clerk  and  servant  to  such  society  cannot 
be  convicted.     (Reg.  v.  Hunt,  8  G.  d:  P.  642.      But  see  R.  v.  Hall,  1 
Moo.  G.  G.  474 ;  Reg.  v.  Millar,  2  Moo.  G.  G.  249.) 

A  prisoner,  who  had  been  employed,  sometimes  as  a  regular  labourer, 
sometimes  as  a  roundsman  for  a  day  at  a  time,  and  had  on  several  oc- 
casions been  sent  to  a  banker's  to  receive  the  amount  of  cheques,  was 
sent  to  the  banker's  with  a  cheque  for  payment,  for  which  he  was  to  re- 
ceive M.,  he  not  being  in  the  prosecutor's  emyloyment  at  the  time  :  he 
received  the  money  for  the  cheque  and  embezzled  it,  and,  being  indicted 
for  the  embezzlement,  Parle,  J.,  after  consulting  Taunton,  J.,  held,  that 
he  was  not  a  clerk  or  servant  within  the  meaning  of  the  Act  of  Parha- 
ment.     {R.  v.  Freeman,  5  G.  <£  P.  534.     Sed  qucere.) 

A  person  employed  to  collect  sacrament  money  is  not  servant  of  either 
the  minister,  churchwardens,  or  poor.    {R.  v.  Burton,  1  Moo.  G.  G.  237.) 

An  under-baUiff  of  a  county  court  is  not  the  servant  of  the  high- 
baUiff,  to  pay  over  to  him  money  due  tp  the  registrar.  (See  R.  v. 
Ohv&r,  L.  (&  O.  466.) 

A  servant  in  employ  of  A.  and  B.  is  servant  of  each;  and,  if  he  em- 
bezzle private  moneys  of  one,  he  may  be  indicted  as  servant  of  that  in- 
dividual partner.     [R.  v.  Leech,  3  Stark.  70.) 

So,  where  a  traveller  is  employed  by  several  houses  to  receive  money, 
he  is  the  individual  servant  of  each.     (Per  Bayley,  J.,  ib. ;  R.  v.  Oarr, 
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R.  S  R.  198.  And  see  also  Reg.  v.  Batty,  2  Moo.  G.  G.  257 ;  Reg.  v. 
Tite,  Leigh  and  Gave,  G.  G.  29 ;  30  L.  J.,  M.  G.  142 ;  Reg.  v.  White, 
2  Moo.  G.  G.  91;  R.  v.  Bayley,  Dears.  &  B.  G.  G.  121 ;  26  L.  J.,  M. 
G.  4.) 

A  variance  between  the  indictment  and  the  evidence  as  to  the  amount 
received  is  immaterial  since  the  statute.  {R.  v.  Garson,  R.  S  R.  0.  O. 
30.3.  See  also  R.  v.  Grove,  1  Moo.  G.  G.  4.4.1 ;  Reg.  v.  Lambert,  2  Goso, 
G.  O.  309  ;  Beg.  v.  Ghapman,  1  G.  d  K.  119 ;  Reg.  v.  Moah,  Bears. 
G.  G.  626.) 

To  constitute  the  oifence  the  defendant  must  have  received  the  money, 
etc.,  for  or  in  the  name  or  on  accoimt  of  his  master. 

In  R.  V.  Whittingham,  (2  Leach,  912)  it  was  held,  that  it  was  an 
offence  witliin  the  39  Geo.  8,  c.  85,  for  a  servant  to  embezzle  money 
received  from  a  customer  of  his  master,  though  the  money  had  been 
given  to  the  customer  by  the  master  in  order  that  it  might  be  paid  in 
the  course  of  business  to  the  servant,  for  the  purpose  of  trying  the  ser- 
vant's honesty. 

So  in  R.  V.  Headge  (2  Leaoh,  1033  ;  R.  <&  R.  160,  8.  G.)  it  was  de- 
cided, that  a  servant  secreting  money  which  the  master  had  marked  and 
sent  by  a  friend  who  was  to  make  a  pm-chase  with  it  at  the  shop  with  a 
view  of  trying  the  honesty  of  the  servant,  was  guilty  of  embezzlement. 
(See  also  R.  v.  Bazeley,  2  Leach,  841;  Beg.  v.  Oill,  Dears.  G.  G.  289.) 

A.,  a  servant  of  B.,  was  sent  to  receive  rent.  She  received  it  and  went 
off  with  it  to  Ireland : — Held  there  was  evidence  from  which  the  jury 
might  infer  that  A.  intended  to  embezzle  the  money.  (R.  v.  Willianu, 
1  G.d  P.  338.) 

If  a  servant  receive  money  for  his  master  for  an  article  made  of  his 
master's  materials  and  feloniously  retain  the  money,  he  will  be  guilty  of 
embezzlement,  though  he  made  the  article  and  was  to  have  part  of  the 
price  for  making  it.     {R.  v.  Hoggin,  R.  S  R.  145.) 

This  section  omits  the  words  "  by  virtue  of  his  employment"  contained 
in  the  repealed  enactjnent ;  and  it  would  therefore  seem  that  the  em- 
bezzling money  by  a  servant  is  within  the  statute,  although  he  is  not 
authorized  to  receive  it ;  and,  that  being  so,  the  cases  as  to  what  is  a . 
receiving  by  virtue  of  liis  employment  are  as  to  that  point  no  longer  of 
any  practical  value. 

Money  received  from  the  master  himself  {R.  v.  Pech,  2  Russ.  C.  S  M. 
180  ;  R.  V.  Smith,  R.  S  R.  G.  G.  267 ;  Reg.  v.  Hawkins,  1  Den.  G.  G. 
584  ;  Reg.  v.  Ooodenoiigh,  Dears.  G.  G.  210),  or  from  any  fellow-clerk  or 
servant  (B.  v.  Murray,  1  Moo.  0.  G.  276  ;  Reg.  v.  Watts,  2  Den.  G.  G. 
15 ;  Reg.  v.  Bead,  Dears.  G.  G.  168,  257 ;  see,  however.  Beg.  v.  Masters, 
1  Den.  G.  G.  332),  is  not  within  this  section.  But  in  such  a  case,  the 
defendant  may  be  indicted  and  convicted  for  a  larceny  of  the  money. 
So,  too,  where  the  possession  of  the  servant  has  been  determined,  as  by 
his  placing  the  money,  etc.,  in  a  safe  belonging  to  his  employers  {Beg. 
v.  Wright,  Dears.  S  B.  G.  G.  431),  a  subsequent  taking  is  lai-ceny  and 
not  embezzlement. 

Where  the  defendant  disposes  of  his  master's  goods,  and  receives  but 
does  not  account  for  the  price,  the  transaction  will  be  larceny  of  the 
goods  or  embezzlement  of  tiie  price,  according  as  the  servant  had  or  had 
not  authority  to  dispose  of  the  goods.  (B.  v.  Hoggins,  B.  &  B.  G.  C. 
145 ;  Beg.  v.  Wilson,  9  Gar.  <t  P.  21;  Reg.  v.  Betts,  Bell  G.  G.  90 ;  8. 
G.  28  L.  J.,  M.  G.,  69.)  So,  where  a  servant  obtains  money  by  making 
an  unaiithorized  use  of  his  master's  property,  as  by  grinding  corn  in  his 
master's  mill,  he  cannot  be  convicted  of  embezzling  the  money,  because 
it  is  not  received  for  or  on  account  of  his  master.  (Beg.  v.  Harris, 
Dears.  G.  G.  ^4A.    But  see  Reg.  v.  Thorpe,  Dears.  S  B.  G.  G.  562.) 

Where  W.  employed  his  servant  to  deliver  coals,  according  to  the 


§  II.  ILaw«tg. 

terms  of  a  contract  lie  had  entered  into  with  a  company  who  sold  them, 
and  the  servant  used  to  receive  the  money  paid  by  the  purchasers  and 
deliver  it  to  the  manager  of  the  company,  it  was  held  that  there  was  no 
receiving  on  account  of  W.  {Reg.  v.  Bramont,  Dears.  G.  O.  271 ;  Reg. 
V.  OiUs,  n.  445.) 
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By  the  25  &  26  Vict.  c.  63,  s.  16,  any  person  appointed  to  any  oifice   Officers  of  ma- 
or  service  by  or  under  any  marine  board,  shall  be  deemed  to  be  a  clerk   "^""^  board. 
or  servant  witliin  the  meaning  of  sect.  68  of  the  24  &  25  Vict.  c.  96. 


By  the  24  &  25  Vict.  c. 


'  Whosoever,  being  employed  in  the   Larceny  by  per. 


sons  in  the 
Queen's  service 
or  by  tlie  police. 


public  service  of  her  Majesty,  or  being  a  constable  or  other  person  em- 
ployed in  the  poUoe  of  any  county,  city,  borough,  district,  or  place  what- 
soever, shall  steal  any  chattel,  money,  or  valuable  security  belonging  to 
or  in  the  possession  or  power  of  her  Majesty,  or  entrusted  or  received  or 
taken  into  possession  by  him  by  virtue  of  his  employment,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  Uable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen  years  and  not  less  than  three  [five]  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years  with  or  without  hard  labour  and 
with  or  without  solitary  confinement." 

This  section  is  entirely  new,  and  is  framed  so  as  to  bear  the  same 
relation  to  the  next  following  section  that  sect.  67  bears  to  sect.  68.  It 
is  to  be  observed  also  that  sect.  72,  by  which  it  is  provided,  that  if  upon 
the  trial  of  any  person  for  embezzlement  the  proof  shall  amovmt  to 
larceny,  or  viee  versa,  the  prisoner  will  not  be  entitled  to  an  acquittal, 
appHes  to  these  two  sections.  (See post,  264,  and  also  sect.  71,  post,  262, 
as  to  indictments.) 

As  to  what  is  a  "valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

By  sect.  70,  "  Whosoever,  being  employed  in  the  public  service  of  her  Embezzlement 
Majesty,  or  being  a  constable  or  other  person  employed  in  the  police  of  oifen'Tser'^ce'^ 
any  coimty,  city,  borough,  district,  or  place  whatsoever,  and  entrusted  or  by  tiie  police, 
by  virtue  of  such  employment  with  the  receipt,  custody,  management,  or 
control  of  any  chattel,  money,  or  valuable  security,  shall  embezzle  any 
chattel,  money,  or  valuable  security  which  shaU  be  entrusted  to  or  re- 
ceived or  taken  into  possession  by  him  by  virtue  of  his  employment,  or 
any  part  thereof,  or  in  any  manner  fraudulently  apply  or  dispose  of  the 
same  or  any  part  thereof  to  his  own  use  or  benefit  or  for  any  purpose 
whatsoever  except  for  the  public  service,  shall  be  deemed  to  have  fe- 
loniously stolen  the  same  from  her  Majesty,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  fourteen  years  and  not  less  than  thi'ee 
[five]  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years 
with  or  without  hard  labour ;  and  every  oifender  against  this  or  the  last  venue. 
preceding  section  (i.  e.,  sect.  69)  may  be  dealt  with,  indicted,  tiied,  and 
pimished  either  in  the  coiinty  or  place  in  which  he  shall  be  apprehended 
or  be  in  custody  or  in  which  he  shall  have  committed  the  ofi'ence ;  and 
in  every  case  of  larceny,  embezzlement,  or  fraudulent  application  or  dis- 
position of  any  chattel,  money,  or  valuable  security  in  this  and  the  last 
preceding  section  mentioned,  it  shall  be  lawful  in  the  warrant  of  commit- 
ment by  the  justice  of  the  peace  before  whom  the  offender  shall  be 
charged,  and  in  the  indictment  to  be  preferred  against  such  offender,  to 
lay  the  property  of  any  such  chattel,  money,  or  valuable  security,  in  her 
Majesty." 

As  to  what  is  a  "  valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

Evidence  of  acting  in  the  capacity  of  an  oflfioer  employed  by  the   Appointment 
Crown  is  sufficient  to  support  an  indictment;  and  the  appomtment  need   ^^^^^^  ^^ 
not  be  regularly  proved.     (R.  v.  Barrett,  G  G.  d  P.  124  ;  Reg.  v.  Tomn- 
scnd,  0.  &  M.  178.) 
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At  common  law,  persons  employed  in  the  Post-Offioe  have  no  special 
property  in  the  letters  committed  to  their  charge,  wliioh  may  prevent 
theu-  stealing  them  from  amounting  to  larceny  at  common  law.  (1 
Leach,  1.) 

But  now,  by  the  7  WiU.  4  &  1  Vict.  c.  36,  s.  41,  to  steal  any  chattel, 
money,  or  valuable  security  out  of  a  post  letter,  is  felony,  punishable  by 
transportation  for  life.  And  by  sect.  26  of  the  same  statute,  if  any  person 
employed  under  the  Post-Office  shall  steal,  or  for  any  purpose  whatever 
embezzle,  secrete,  or  destroy  a  post  letter,  it  is  felony,  punishable  by 
transportation  or  imprisonment ;  or  if  the  letter  contain  a  chattel,  or 
money,  or  valuable  security,  by  transportation  for  hfe. 

By  the  20  &  21  Vict.  c.  3,  s.  2,  penal  servitude  is  substituted  for  trans- 
portation in  every  case. 

By  sect.  42  of  the  7  WiU.  4  &  1  Vict.  c.  36,  the  person  convicted 
under  that  statute  might  be  kept  in  sohtary  confinement  for  the  whole  or 
any  portion  of  his  imprisoimient ;  but  by  the  7  WUl.  4  &  1  Vict.  c.  90,  s. 
5,  the  Court  can  only  order  solitary  confinement  for  one  month  at  any 
one  time,  and  three  months  in  any  one  year. 

A  letter  which  found  its  way  into  the  post-office  by  being  brought 
there  by  an  inspector,  and  which  was  put  into  the  prisoner's  heap  as  he 
tm-ned  his  head  away,  was  held  not  to  be  a  post  letter  within  the  mean- 
ing of  the  Act  {Reg.  v.  Bathbone,  Gar.  S  M.  220) ;  nor  where  delivered 
through  a  window  by  one  inspector  to  another,  but  not  in  the  ordinary 
course  of  the  post-office.  (Beg.  v.  Shepherd,  25  L.  J.,  M.  O.  52 ;  and 
see  Beg.  v.  Gardner,  \  O.  S  K.  628.) 

If  a  person,  while  engaged  in  gratuitously  assisting  a  postmaster  at 
his  request  in  sorting  the  letters  steal  one  of  them,  he  is  liable  to  the 
severer  penalties  imposed  by  the  7  WUl.  4  &  1  Vict.  c.  36,  s.  26,  as  a 
person  employed  under  the  Post-Office.  (B.  v.  Beason,  23  L.  J.,  M.  C. 
11.) 

Post  letters,  etc.,  stolen  or  fraudulently  retained,  may  be  described  as 
the  property  of  the  Postmaster-General.     (1  Vict.  c.  36,  s.  40.) 

The  money  orders  issued  by  the  post  office  are  valuable  securities  for 
the  payment  of  money  within  the  statute  (see  sects.  1,  27,  ante,  226,  236) ; 
and  it  is  no  objection  that  they  are  unstamped,  the  practice  of  issuing 
them  without  a  stamp  having  existed  before,  and  been  legalized  by  the 
8  &  4  Vict.  c.  96.     (Beg.  v.  Gilchrist,  1  O.  S  M.  224.) 

See  the  statutory  provisions,  tit.  "Post  Office,"  post,  passed  for  the 
more  eifectually  securing  this  kind  of  property. 

By  sect.  71,  "  For  preventing  difficulties  in  the  prosecution  of  offenders 
in  any  case  of  embezzlement,  fraudulent  application  or  disposition  here- 
inbefore mentioned,  it  shall  be  lawful  to  charge  in  the  indictment  and 
proceed  against  the  offender  for  any  nmnber  of  distinct  acts  of  embezzle- 
ment, or  of  fraudulent  application  or  disposition,  not  exceeding  three, 
which  may  have  been  committed  by  him  against  her  Majesty  or  against 
the  same  master  or  employer,  within  the  space  of  six  months  from  the 
first  to  the  last  of  such  acts ;  and  in  every  such  indictment,  where  the  of- 
fence shall  relate  to  any  money  or  any  valuable  secmity,  it  shall  be  sufficient 
to  allege  the  embezzlement,  or  fr-audulent  application  or  disposition,  to 
be  of  money,  without  specifying  any  particular  coin  or  valuable  security; 
and  such  allegation,  so  far  as  regards  the  description  of  the  property, 
shall  be  sustained  if  the  offender  shaU  be  proved  to  have  embezzled  or 
fraudulently  applied  or  disposed  of  any  amount,  although  the  particular 
species  of  coin  or  valuable  security  of  wliich  siich  amount  was  composed 
shaU  not  be  proved;  or  if  he  shall  be  proved  to  have  embezzled  or 
fraudulently  applied  or  disposed  of  any  piece  of  coin  or  any  valuable 
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security,  or  any  portion  of  the  value  thereof,  although  such  piece  of  coia 
or  valuable  security  may  have  been  delivered  to  him  in  order  that  some 
part  of  the  value  thereof  should  be  returned  to  the  party  dehvering  the 
same,  or  to  some  other  person,  and  such  part  shall  have  been  returned 
accordingly." 

As  to  what  is  a  "valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

With  respect  to  stating  three  distinct  acts  in  one  indictment,  see  the 
notes  to  sects.  5  and  6,  ante,  228,  229. 

The  acts  should  be  charged  in  separate  counts  as  in  cases  of  larceny. 
{Reg.  V.  Purchase,  1  Oar.  d  M.  617.) 

With  regard  to  the  venue,  it  has  been  held  that,  where  the  property  indictment, 
comes  into  the  prisoner's  possession  in  one  county,  and  he  denies  the 
receipt  of  it,  or  refuses  to  account  for  it,  in  another,  the  vemie  should  be 
laid  in  the  latter  county,  because,  until  such  denial  or  refusal,  the  of- 
fence cannot  be  considered  complete.  (B.  v.  Taylor,  B.  &  R.  63.)  In 
one  case,  however,  the  venue,  though  laid  in  the  former  county,  was, 
under  particular  circumstances,  held  correct.  (B.  v.  Hobson,  B.  S  B. 
56.)  But  now  by  the  7  Geo.  4,  c.  64,  s.  12,  where  a  felony  or  misde- 
meanour is  begun  in  one  county  and  completed  ia  another,  the  venue  may 
be  laid  iu  either  county.  (And  see  Beg.  v.  Murdoch,  2  Den.  O.  O.  298.) 
Except  where  the  offence  relates  to  a  chattel  (which  must  be  described 
as  in  an  indictment  for  larceny),  it  is  sufficient  to  allege  the  embezzle- 
ment to  be  of  money,  without  specifying  any  particular  coin  or  valuable 
security.     (See  sect.  71.) 

The  value  of  the  property  embezzled  need  not  be  stated.  [R.  v. 
Oarson,  R.  d  B.  303.  See  Oollyet's  Stat.  101 ;  R.  v.  Orove,  1  Moo.  O. 
C.  447 ;  Reg.  v.  Lambert,  2  Oox,  C.  C.  309.) 

It  is  not  sufficient  to  follow  the  words  of  the  statute ;  but  there  must 
be  a  positive  allegation  that  the  money  embezzled  was  the  property  of 
the  prosecutor,  as  in  other  cases  of  larceny.  [B.  v.  M'Oregor,  Old 
Bailey,  September,  1801,  Z  B.  S  P.  106 ;  2  East's  P.  O.  576 ;  2  Leach, 
932 :  R.  d  R.  23,  S.  0.;  B.  v.  Beacall,  1  Moo.  0.  O.) 

The  indictment  need  not  state  the  name  of  the  person  from  whom  the 
money  embezzled  was  received.  {R.  v.  Beacall  and  Wellings,  1  O.  d  P. 
454.)  But,  as  this  may  operate  as  a  hardship  upon  the  prisoner,  the 
judge  before  whom  he  is  to  be  tried  wiU,  upon  application,  order  the  pro- 
secutor to  furnish  the  prisoner  with  a  particular  of  the  charge.  {R.  v. 
Bootyman,  f>  O.d  P.  300 ;  R.  v.  Hodgson,  Z  0.  d  P.  422.) 

In  an  indictment  for  embezzlement,  a  collector  of  poor  and  other  rates, 
in  the  parish  of  St.  Paul's,  Covent  Garden,  was  held  to  be  rightly  de- 
scribed under  the  10  Geo.  4,  c.  68,  as  servant  to  the  committee  of  ma- 
nagement of  the  affairs  of  that  parish,  though  he  was  elected  by  the 
vestrymen  of  the  parish.  {R.  v.  Oallahan,  8  C.  d  P.  154,  per  Vaughan 
and  Patteson,  JJ.) 

Where  the  indictment  contains  only  one  count,  chargiug  the  receipt  of 
a  gross  sum  on  a  particular  day,  and  it  appears  iu  evidence  that  the 
money  was  received  in  different  sums  on  different  days,  the  prosecutor 
will  be  put  to  his  election,  and  must  confine  himself  to  one  sum  and  one 
day.     {R.  v.  Williams,  %  C.dP.  626.) 

It  seems  it  is  not  necessary  to  allege  or  prove  tlie  embezzling  to  have 
taken  place  while  the  prisoner  continued  clerk  or  servant  to  the  prose- 
cutor.    {Beg.  V.  Lovell,  2  M.  d  Bob.  236.) 

A  count  for  larceny  as  a  servant,  and  for  simple  larceny,  may  be  joined 
with  a  count  for  embezzlement  under  the  present  statute.  {B.  v.  John- 
son, 3  M.  d  S.  539.) 

But  see  now  sect.  72,  infra,  by  which  a  prisoner  may  be  foimd  guilty  of 
larceny  upon  an  indictment  for  embezzlement  and  vice  versa,  accordmg 
to  the  result  of  the  evidence  in  law ;  but  upon  an  indictment  for  larceny, 
a  general  verdict  cannot  be  sustained  upon  evidence  of  embezzlement 
only,  i.  e.  he  cannot  be  convicted  of  stealing  on  evidence  of  embezzling. 
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By  sect.  72,  "  If  upon  the  trial  of  any  person  indicted  for  embezzle- 
ment or  fraudulent  application  or  disposition  as  aforesaid,  it  shall  be 
proved  that  lie  took  the  property  in  question  in  any  such  manner  as  to 
amount  in  law  to  larceny,  he  shall  not  by  reason  thereof  be  entitled  to 
be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict 
that  such  person  is  not  guilty  of  embezzlement  or  fraudulent  apphcation 
or  disposition,  but  is  guUty  of  simple  larceny,  or  of  larceny  as  a  clerk, 
servant,  or  person  employed  for  the  purpose  or  in  the  capacity  of  a  clerk 
or  servant,  or  as  a  person  employed  in  the  public  service  or  in  the  police, 
as  the  case  may  be ;  and  thereupon  such  person  shall  be  Uable  to  be 
punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an  in- 
dictment for  such  larceny ;  and  if  upon  the  trial  of  any  person  indicted 
for  larceny,  it  shall  be  proved  that  he  took  the  property  in  question  in 
any  such  manner  as  to  amoimt  in  law  to  embezzlement  or  fraudulent 
application  or  disposition  as  aforesaid,  he  shall  not  by  reason  thereof  be 
entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their 
verdict  that  such  person  is  not  guilty  of  larceny,  but  is  guilty  of  em- 
bezzlement or  fraudulent  application  or  disposition,  as  the  case  may  be ; 
and  thereupon  such  person  shall  be  liable  to  be  punished  in  the  same 
manner  as  if  he  had  been  convicted  upon  an  indictment  for  such  em- 
bezzlement, fraudulent  application,  or  disposition;  and  no  person  so 
tried  for  embezzlement,  fraudulent  application,  or  disposition,  or  larceny 
as  aforesaid,  shall  be  liable  to  be  afterwards  prosecuted  for  larceny, 
fraudulent  application,  or  disposition,  or  embezzlement  upon  the  same 
facts." 

By  sect.  73,  "  Wliosoever,  being  an  officer  or  servant  of  the  governor 
and  company  of  the  Bank  of  England  or  of  the  Bank  of  Ireland,  and 
being  intrusted  with  any  bond,  deed,  note,  biU,  dividend  warrant,  or 
warrant  for  payment  of  any  annuity  or  interest  or  money,  or  with  any 
security,  money,  or  other  effects  of  or  belonging  to  the  said  governor  and 
company,  or  having  any  bond,  deed,  note,  biU,  dividend  warrant,  or  war- 
rant for  payment  of  any  annuity  or  interest  or  money,  or  any  security, 
money,  or  other  effects  of  any  other  person,  body  politic  or  corporate, 
lodged  or  deposited  with  the  said  governor  and  company,  or  with  him  as 
an  officer  or  servant  of  the  said  governor  and  company,  shall  secrete, 
embezzle,  or  run  away  with  any  such  bond,  deed,  note,  bill,  dividend  or 
other  warrant,  security,  money,  or  other  effects  as  aforesaid,  or  any  part 
thereof,  shaU  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for 
life  or  for  any  teim  not  less  than  three  [five]  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  sohtary  confinement." 

As  to  embezzUng  warehoused  goods  by  officers  of  customs  and  others, 
see  the  16  &  17  Vict.  c.  107,  s.  95. 
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By  sect.  74,  "Whosoever  shall  steal  any  chattel  or  fixture  let  to  be 
used  by  him  or  her  in  or  with  any  house  or  lodging,  whether  the  con- 
tract shall  have  been  entered  into  by  him  or  her  or  by  her  husband,  or 
by  any  person  on  behalf  of  him  or  her  or  her  husband,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement,  and, 
if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping,  and, 
in  case  the  value  of  such  chattel'  or  fixture  shall  exceed  the  siun  of  five 
pounds,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three 
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[five]  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping; 
and  in  every  .case  of  steaUng  any  chattel  in  tliis  section  mentioned,  it 
shall  be  lawful  to  prefer  an  indictment  in  the  common  form  as  for  lar- 
ceny;  and  in  every  case  of  stealing  any  fixture  in  this  section  mentioned, 
to  prefer  an  indictment  in  the  same  form  as  if  the  offender  were  not  a 
tenant  or  lodger,  and  in  either  case  to  lay  the  property  in  the  owner  or 
person  letting  to  hire." 

With  respect  to  injuries  by  tenants  and  lodgers,  see  the  24  &  25  Vict. 
c.  97,  s.  13, post,. tit.  "Malicious  Injuries." 

As  the  lodger  has  a  special  property  in  the  goods  which  are  let  with 
his  lodgings,  the  steaUng  of  them  is  no  felony  at  common  law,  though 
this  was  formei'ly  much  doubted.  {R.  v.  Raven,  Kel.  24 ;  R.  v.  Meere, 
Show.  50.) 

This  provision  extends  to  fixtures,  which  the  repealed  statute  of  3  W. 
&  M.  c.  6,  s.  2,  did  not,  and  also  to  houses  as  well  as  lodgings  ;  and,  by 
tills  provision,  some  trouble,  as  to  stating  the  contract  of  letting,  which 
previously  existed,  is  avoided.  The  case  of  Palmer  (2  East's  P.  C.  586) 
is  not  applicable  to  this  new  provision.  In  a  case,  decided  before  this 
new  Act,  it  was  thought  to  be  unnecessary  to  state  by  whom  the  lodging 
was  let,  and  all  the  judges  held,  that  the  letting  might  be  stated  either 
according  to  the  fact,  or  according  to  the  legal  operation.  {B.  v.  Healy. 
1  Moo.  C.  C.  1.) 
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By  sect.  75,  "  Wliosoever,  having  been  intrusted,  either  solely,  or 
jointly  with  any  other  person,  as  a  banker,  merchant,  broker,  attorney, 
or  other  agent,  with  any  money  or  security  for  the  payment  of  money, 
with  any  direction  in  writing  to  apply,  pay,  or  deliver  such  money  or 
security  or  any  part  thereof  respectively,  or  the  proceeds  or  any  part  of 
the  proceeds  of  such  security,  for  any  purpose  or  to  any  person  specified 
in  such  direction,  shall,  in  violation  of  good  faith,  and  contrary  to  the 
terms  of  such  direction,  in  anywise  convert  to  his  own  use  or  benefit,  or 
the  use  or  benefit  of  any  person  other  than  the  person  by  whom  he  shall 
have  been  so  intrusted,  such  money,  security,  or  proceeds,  or  any  part 
thereof  respectively ;  and  whosoever,  having  been  intrusted,  either  solely, 
or  jointly  with  any  other  person,  as  a  banker,  merchant,  broker,  attorney, 
or  other  agent,  with  any  chattel  or  valuable  security,  or  any  power  of 
attorney  for  the  Sale  or  transfer  of  any  share  or  interest  in  any  publio 
stock  or  fund,  whether  of  the  United  Kingdom,  or  any  part  thereof,  or  of 
any  foreign  state,  or  in  any  stock  or  fund  of  any  body  corporate,  com- 
pany, or  society,  for  safe  custody  or  for  any  special  purpose,  without  any 
authority  to  sell,  negotiate,  transfer,  or  pledge,  shall,  in  violation  of  good 
faith,  and  contrary  to  the  object  or  purpose  for  which  such  chattel,  se- 
curity, or  power  of  attorney  shall  have  been  intrusted  to  him,  sell,  nego- 
tiate, transfer,  pledge,  or  in  any  manner  convert  to  his  own  use  or  bene- 
fit, or  the  use  or  benefit  of  any  person  other  than  the  person  by  whom  he 
shall  have  been  so  intrusted,  such  chattel  or  security,  or  the  proceeds  of 
the  same,  or  any  part  thereof,  or  the  share  or  interest  in.  the  stock  or 
fund  to  which  such  power  of  attorney  shall  rela>te  or  any  part  thereof, 
shall  be  guilty  of  a  misdemeanour,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  seven  years  and  not  less  than  three  [five]  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out hard  labour,  and  with  or  without  solitary  confinement ;  but  nothing 
in  this  section  contained  relating  to  agents  shall  affect  any  trustee  in  or 
imder  any  instrument  whatsoever,  or  any  mortgagee  of  any  property, 
real  or  personal,  in  respect  of  any  act  done  by  such  trustee  or  mortgagee 
in  relation  to  the  property  comprised  in  or  afiected  by  any  such  trust  or 
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mortgage ;  nor  shall  restrain  any  banker,  meroliant,  broker,  attorney,  or 
other  agent  from  receiving  any  money  which  shall  be  or  become  actually 
due  and  payable  upon  or  by  virtue  of  any  valuable  security,  according 
to  the  tenor  and  effect  thereof,  in  such  manner  as  he  might  have  done  if 
this  Act  had  not  been  passed ;  nor  from  selling,  transferring,  or  other- 
wise disposing  of  any  securities  or  effects  in  his  possession  upon  which 
he  shall  have  any  hen,  claim,  or  demand  entitling  liim  by  law  so  to  do, 
unless  such  sale,  transfer,  or  other  disposal  shall  extend  to  a  greater 
number  or  part  of  such  securities  or  effects  than  shall  be  rec[uisite  for 
satisfying  such  lien,  claim,  or  demand." 

Both  in  the  case  of  a  deposit  of  money,  and  of  a  security  for  the  payment 
of  money,  it  must  be  alleged  in  the  indictment  and  proved  that  there 
was  a  direotion  in  writing.  (Reg.  v.  Oolde,  2  M.  d  Sob.  425 ;  and  see 
Meg.  V.  Fletcher,  Leigh' £  Cave,  180.)  If  the  purpose  to  which  the 
money  is  to  be  applied  is  stated  in  the  indictment,  any  variance  between 
the  allegation  and  the  proof  will  be  fatal  unless  amended.  (R.  v.  White, 
4.G.d  P.m;  Reg.  v.  Ooodhody,  8  G.  S  P.  665.) 

As  to  "  valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

As  to  "  trustee,"  see  sect.  1,  ante,  226. 

By  sect.  76,  "  "Whosoever,  being  a  banker,  merchant,  broker,  attorney, 
or  agent,  and  being  intrusted,  either  solety  or  jointly  with  any  other 
person,  with  the  property  of  any  other  person  for  safe  custody,  shall, 
with  intent  to  defraud,  sell,  negotiate,  transfer,  pledge,  or  in  any  manner 
convert  or  appropriate  the  same,  or  any  part  thereof,  to  or  for  his  own 
use  or  benefit,  or  the  use  or  benefit  of  any  person  other  than  the  person 
by  whom  he  was  so  intrusted,  shall  be  guilty  of  a  misdemeanom- ;  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to 
any  of  the  punishments  which  the  Court  may  award,  as  hereinbefore 
last  mentioned." 

As  to  the  interpretation  of  the  word  "  property,''  see  sect.  1,  ante,  226. 

By  sect.  77,  "  Whosoever,  being  intrusted,  either  solely  or  jointly  with 
any  other  person,  with  any  power  of  attorney  for  the  sale  or  transfer  of 
any  property,  shall  fraudulently  sell  or  transfer  or  otherwise  convert  the 
same,  or  any  part  thereof,  to  his  own  use  or  benefit,  or  the  use  or  benefit 
of  any  person  other  than  the  person  by  whom  he  was  so  intrusted,  shall 
be  guilty  of  a  misdemeanour;  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  Court,  to  any  of  the  punishments  which 
the  Court  may  award,  as  hereinbefore  last  mentioned." 

As  to  the  interpretation  of  the  word  "property,"  see  sect.  1,  ante,  226. 
For  the  punishment  under  this  section,  see  sect.  75,  ante,  265. 

By  sect.  78,  "Whosoever,  being  a  factor  or  agent  intrusted,  either 
solely  or  jointly  with  any  other  person,  for  the  purpose  of  sale  or  other- 
wise, with  the  possession  of  any  goods,  or  of  any  document  of  title  to 
goods,  shall,  contrary  to  or  without  the  authority  of  his  principal  in  that 
behalf,  for  his  own  use  or  benefit,  or  the  use  or  benefit  of  any  person 
other  than  the  person  by  whom  he  was  so  intrusted,  and  in  violation  of 
good  faith,  make  any  consignment,  deposit,  transfer,  or  dehvery  of  any 
goods  or  document  of  title  so  intrusted  to  liim  as  in  this  section  before- 
mentioned,  as  and  by  way  of  a  pledge,  lien,  or  security  for  any  money  or 
valuable  security  borrowed  or  received  by  such  factor  or  agent  at  or 
before  the  time  of  making  such  consignment,  deposit,  transfer,  or  deli- 
very, or  intended  to  be  thereafter  borrowed  or  received ;  or  shall,  con- 
trary to  or  without  such  authority,  for  his  ovra  use  or  benefit,  or  the  use 
or  benefit  of  any  person  other  than  the  person  by  whom  he  was  so 
intrusted,  and  in  violation  of  good  faith,  accept  any  advance  of  money 
or  valuable  security  on  the  faith  of  any  contract  or  agreement  to  consign, 
deposit,  transfer,  or  deliver  any  such  goods  or  document  of  title,  shall  be 
gujlty  of  a  misdemeanour ;  and,  being  convicted  thereof,  shall  be  hable. 
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at  the  discretion  of  the  Court,  to  any  of  the  punishments  which  the 
Court  may  award,  as  hereinhefore  last  mentioned.  And  every  clerk  or 
other  person  who  shall  knowingly  and  wilfully  act  and  assist  in  maldng 
any  such  consignment,  deposit,  transfer,  or  dehvery,  or  in  accepting  or 
procuring  any  such  advance  as  aforesaid,  shall  be  guilty  of  a  misde- 
meanour ;  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion 
of  the  Court,  to  any  of  the  same  punishments.  Provided  that  no  such 
factor  or  agent  shall  be  hable  to  any  prosecution  for  consigning,  deposit- 
ing, transferring,  or  dehvering  any  such  goods  or  document  of  title,  ia 
case  the  same  shall  not  be  made  a  security  for  or  subject  to  the  payment 
of  any  greater  sum  of  money  than  the  amount  wliich  at  the  time  of  such 
consignment,  deposit,  transfer,  or  delivery  was  justly  due  and  owing  to 
such  agent  from  his  principal,  together  with  the  amount  of  any  bill  of 
exchange  drawn  by  or  on  account  of  such  principal  and  accepted  by 
such  factor  or  agent." 

As  to  who  is  a  factor  or  agent  intrusted,  see  Phillips  v.  Heath,  6  M. 
S  W.  572 ;  Hatfield  v.  Phillips,  14  M.  S  W.  665 ;  Heyman  v.  Plewher, 
13  C.  B.  {N.  8.)  519 ;  and  Lamh  v.  Attenborough,  1  £.  S  8.  831. 

For  "document  of  title  to  goods,"  see  sect.  1,  ante,  225. 

Sect.  79.  "  Any  factor  or  agent  intrusted  as  aforesaid,  and  possessed  of 
any  such  document  of  title,  whether  derived  immediately  from  the  owner 
of  such  goods,  or  obtained  by  reason  of  such  factor  or  agent  having  been 
intrusted  with  the  possession  of  the  goods,  or  of  any  other  document  of 
title  thereto,  shall  be  deemed  to  have  been  intrusted  with  the  possession 
of  the  goods  represented  by  such  document  of  title ;  and  every  contract 
pledging  or  giving  a  lien  upon  such  dociunent  of  title  as  aforesaid,  shall 
be  deemed  to  be  a  pledge  of  and  lien  upon  the  goods  to  which  the  same 
relates;  and  such  factor  or  agent  shall  be  deemed  to  be  possessed  of 
such  goods  or  document,  whether  the  same  shall  be  in  his  actual  custody 
or  shall  be  held  by  any  other  person  subject  to  his  control,  or  for  him,  or 
on  his  behaK;  and  where  any  loan  or  advance  shall  be  bond  fide  made 
to  any  factor  or  agent  intrusted  vsdth  and  in  possession  of  any  such  goods 
or  document  of  title,  on  the  faith  of  any  contract  or  agreement  in  writing 
to  consign,  deposit,  transfer,  or  deliver  such  goods  or  docimient  of  title, 
and  such  goods  or  document  of  title  shall  actually  be  received  by  the 
person  making  such  loan  or  advance,  without  notice  that  such  factor  or 
agent  was  not  authorized  to  make  such  pledge  or  security,  every  such 
loan  or  advance  shall  be  deemed  to  be  a  loan  or  advance  on  the  security 
of  such  goods  or  document  of  title  witliin  the  meaning  of  the  last  pre- 
ceding section,  though  such  goods  or  document  of  title  shall  not  actually 
be  received  by  the  person  making  such  loan  or  advance  tiU  the  period 
subsequent  thereto;  and  any  contract  or  agreement,  whether  made 
direct  with  such  factor  or  agent,  or  with  any  clerk  or  other  person  on 
his  behalf,  shall  be  deemed  a  contract  or  agreement  with  such  factor  or 
agent ;  and  any  pajonent  made,  whether  by  money  or  biU  of  exchange 
or  other  negotiable  security,  shall  be  deemed  to  be  an  advance  withjn 
the  meaning  of  the  last  preceding  section ;  and  a  factor  or  agent  in  pos- 
session as  aforesaid  of  such  goods  or  document,  shall  be  taken,  for  the 
pm-poses  of  the  last  preceding  section,  to  have  been  intrusted  therewith 
by  the  owner  thereof,  unless  the  contrary  be  shown  in  evidence." 

For  the  interpretation  of  the  words  "  document  of  title  to  goods,"  see 
sect.  1,  ante,  225 ;  and  for  the  punishment  see  sect.  75,  ante,  265. 

By  sect.  80,  "  Whosoever,  being  a  trustee  of  any  property  for  the  use 
or  benefit,  either  whoUy  or  partially,  of  some  other  person,  or  for  any 
public  or  charitable  purpose,  shall,  with  intent  to  defraud,  convert  or 
appropriate  the  same  or  any  part  thereof  to  or  for  his  own  use  or  benefit, 
or  the  use  or  benefit  of  any  person  other  than  such  person  as  aforesaid, 
or  for  any  purpose  other  than  such  pubUc  or  charitable  purpose  as  afore- 
said, or  otherwise  dispose  of  or  destroy  such  property  or  any  part 
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thereof,  shall  he  guilty  of  a  misdemeanour,  and  heing  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  any  of  the  punishments 
which  the  Court  may  award,  as  hereinbefore  last  mentioned ;  Provided, 
that  no  proceeding  or  prosecution  for  any  offence  included  in  tliis  section 
shall  be  commenced  without  the  sanction  of  her  Majesty's  Attorney- 
General,  or,  in  case  that  office  be  vacant,  of  her  Majesty's  Solicitor- 
General  :  Provided  also,  that  where  any  civil  proceeding  shall  have  been 
taken  against  any  person  to  whom  the  provisions  of  this  section  may 
apply,  no  person  who  shall  have  taken  such  civil  proceeding  shall  com- 
mence any  prosecution  under  this  section  without  the  sanction  of  the 
Court  or  judge  before  whom  such  civil  proceeding  shall  have  been  had  or 
shall  be  pending." 

As  to  "trustee"  and  "property,"  see  sect.  1,  ante,  226;  and  as  to  the 
punishment,  see  sect.  75,  atite,  265. 

By  sect.  81,  "  Whosoever,  being  a  director,  member,  or  public  officer 
of  any  body  corporate  or  public  company,  shall  fraudiilently  take  or 
apply  for  his  own  use  or  beneiit,  or  for  any  use  or  purposes  other  than 
the  use  or  purposes  of  such  body  corporate  or  public  company,  any  of 
the  property  of  such  body  corporate  or  public  company,  shall  be  gmlty 
of  a  misdemeanour ;  and,  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  any  of  the  punishments  which  the  Court  may 
award,  as  hereinbefore  last  mentioned." 

As  to  "property,"  see  sect.  1,  ante,  226 ;  and  as  to  the  punishment,  see 
sect.  75,  ante,  265. 

By  sect.  82,  "  Whosoever,  being  a  director,  public  officer,  or  manager 
of  any  body  corporate  or  public  company,  shall  as  such  receive  or  possess 
himseK  of  any  of  the  property  of  such  body  corporate  or  public  company 
otherwise  than  in  payment  of  a  just  debt  or  demand,  and  shall,  witli 
intent  to  defraud,  omit  to  make,  or  to  cause  or  direct  to  be  made,  a  full 
and  true  entry  thereof  in  the  Books  and  accounts  of  such  body  corporate 
or  public  company,  shall  be  guilty  of  a  misdemeanour ;  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  Com-t,  to  any  of 
the  punishments  which  the  Court  may  award,  as  hereinbefore  last  men- 
tioned." 

As  to  "  property,"  see  sect.  1,  ante,  226 ;  and  as  to  the  punishment,  see 
sect.  75,  ante,  265. 

By  sect.  83,  "  Whosoever,  being  a  director,  manager,  public  officer,  or 
member  of  any  body  corporate  or  pubhc  company,  shall,  with  intent  to 
defraud,  destroy,  alter,  mutilate,  or  falsify  any  book,  paper,  writing,  or 
valuable  security  belonging  to  the  body  corporate  or  pubhc  company,  or 
make  or  concur  in  the  malting  of  any  false  entry,  or  omit  or  concur  in 
omitting  any  material  particular  in  any  book  of  account  or  other  docu- 
ment, shall  be  guilty  of  a  misdemeanour ;  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  any  of  the  punislmients 
which  the  Court  may  award,  as  hereinbefore  last  mentioned." 

As  to  "valuable  security,"  see  sects.  1,  27,  ante,  226,  236;  and  as  to 
the  punishment,  see  sect.  75,  ante,  265. 

By  sect.  84,  "  Whosoever,  being  a  director,  manager,  or  public  officer 
of  any  body  corporate  or  public  company,  shall  make,  cu-culate,  or 
publish,  or  concur  in  maldng,  circulating  or  publishing  any  written 
statement  or  account  which  he  shall  loiow  to  be  false  in  any  material 
particular,. with  intent  to  deceive  or  defraud  any  member,  shareholder, 
or  creditor  of  such  body  corporate  or  public  company,  or  with  intent  to 
induce  any  person  to  become  a  shareholder  or  partner  therein,  or  to 
intrust  or  advance  any  property  to  such  body  corporate  or  public  com- 
pany, or  to  enter  into  any  security  for  the  benefit  thereof,  shall  be  guilty 
of  a  misdemeanour ;  and,  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  any  of  the  punishments  which  the  Court  may 
award,  as  herembefore  last  mentioned." 
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As  to  "property,"  see  sect.  1,  ante,  226 ;  and  as  to  the  pumshment,  see 
sect.  75,  ante,  265. 

By  sect.  85,  "  Nothing  in  any  of  the  last  ten  preceding  sections  of  this 
Act  shall  enable  or  entitle  any  person  to  refuse  to  make  a  full  and  com- 
plete discovery  by  answer  to  any  bill  in  equity,  or  to  answer  any  ques- 
tion or  interrogatory  in  any  civil  proceeding  in  any  Court,  or  upon  the 
hearing  of  any  matter  in  bankruptcy  or  insolvency ;  and  no  person  shaR 
be  liable  to  be  convicted  of  any  of  the  misdemeanours  in  any  of  the  said 
sections  mentioned  by  any  evidence  whatever  in  respect  of  any  act  done 
by  him,  if  he  shall,  at  any  time  previously  to  his  being  charged  with 
such  offence,  have  first  disclosed  such  act  on  oath,  in  consequence  of  any 
compulsory  process  of  any  Court  of  law  or  equity  in  any  action,  suit,  or 
proceeding  which  shaU.  have  been  bond  fide  instituted  by  any  party 
aggrieved,  or  if  he  shall  have  first  disclosed  the  same  in  any  compidsory 
examination  or  deposition  before  any  Court  upon  the  hearing  of  any 
matter  in  bankruptcy  or  insolvency." 

In  Reg.  v.  Sheen  {Bell,  G.  O.  97),  a  minority  of  the  judges  thought  "First disclosed." 
that  a  statement  made  before  a  commissioner  was  a  "disclosure"  within 
tile  5  &  6  Vict.  0.  39,  s.  6,  although  the  same  facts  had  been  previously 
proved  before  a  magistrate.  This  doubt,  however,  cannot  now  arise,  as 
the  words  of  the  present  section  are  "  first  disclosed."  (See  also  Reg.  v. 
Seott,  Dears,  d  B.  il ;  Reg.  v.  Robinson,  L.  R.  1  O.  O.  R.  86.) 

In  Reg.  v.  Leatham  (30  L.  J.,  Q.  B.  205),  it  was  held  that  documents 
referred  to  by  a  person  making  a  statement  under  the  compulsory  pro- 
ceedings taken  under  the  15  &  16  Vict.  c.  57,  are  not  protected. 

By  sect.  86,  "Nothing  in  any  of  the  last  eleven  preceding  sections  of 
this  Act  contained,  nor  any  preceding  conviction  or  judgment  to  be  had 
or  taken  thereon  against  any  person  under  any  of  the  said  sections,  shall 
prevent,  lessen,  or  impeach  any  remedy  at  law  or  in  equity  which  any 
party  aggrieved  by  any  offence  against  any  of  the  said  sections  might 
have  had  if  this  Act  had  not  been  passed ;  but  no  conviction  of  any 
such  offender  shall  be  received  in  evidence  in  any  action  at  law  or  suit 
in  equity  agahist  him ;  and  nothing  in  the  said  sections  contained  shall 
affect  or  prejudice  any  agreement  entered  into  or  security  given  by  any 
trustee,  having  for  its  object  the  restoration  or  re-payment  of  any  trust 
property  misappropriated." 

For  "  trustee,"  see  sect.  1,  ante,  226. 

Sect.  87.  "No  misdemeanour  against  any  of  the  last  twelve  preceding 
sections  of  this  Act  shall  be  prosecuted  or  tried  at  any  Court  of  general 
or  quarter  sessions  of  the  peace." 

With  regard  to  the  sections  now  under  consideration,  it  should  here 
be  mentioned  that,  by  the  14  &  15  Vict.  c.  100,  s.  12,  on  the  trial  of  any 
misdemeanour,  if  the  offence  amount  to  larceny,  the  defendant  will  not 
be  entitled  to  be  acquitted ;  but  the  Court  may  direct  the  jiuy  to  be  dis- 
charged, and  the  defendant  to  be  indicted  for  the  felony. 


Documents  re- 
ferred to  on  com- 
pulsory proceed- 
ings are  not  pro- 
tected. 

Remedies  at  law 
or  in  equity  not 
affected. 


Convictions  not 
receivable  in 
evidence  in  civil 
suits. 


{t)  Cheats  at  Common  Law. 

Hawkins  lays  it  down,  that  "  cheats,  which  are  punishable  by  the   General  doctrine 
common  law,  may  in  general  be  described  to  be  deceitful  practices,  in   -is  'o  what 
defrauding  or  endeavouring  to  defraud  another  of  his  known  right,  by   offence  at  com- 
means  of  some  artful  device,  contrary  to  the  plain  rules  of  common   mon  law  by  a 
honesty ;    as  by  playing  with  false  dice ;    or  by  causing  an  illiterate   "i"**'' 
person  to  execute  a  deed  to  his  prejudice,  by  reading  it  over  to  him  iu 
words  different  from  those  iu  wliich  it  was  written ;  or  by  persuading  a 
woman  to  execute  writings  to  another,  as  her  trustee,  upon  an  intended 
marriage,  which  in  truth  contained  no  such  thing,  but  only  a  warrant  of 
attorney  to  confess  a  judgment ;  or  by  suppressing  a  will :  and  such 
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like,"  (1  Hawh.  c,  71,  s,  1.)  But  this  general  doctrine  would  include 
a  variety  of  injuries  for  which  the  party's  only  remedy  would  he  by 
action,  and  not  by  indictment;  and  it  is  now,  it  seems,  settled  by  the 
various  decisions  on  the  subject,  that  at  common  law  no  cheat  or  fraud 
(not  amounting  to  felony)  is  an  indictable  offence,  unless  it  affects  or 
may  affect  the  public,  and  is  effected  by  some  deceitful  and  iUegal  prac- 
tice, against  which  common  prudence  could  not  have  guarded.  (See 
2  East,  P.  G.  0.  18,  s.  2  ;  2  Russ.  0.  S  M.  282,  286,  3rd  ed,) 

Therefore,  where  the  defendant  was  indicted  and  convicted  for  selling 
beer  short  of  the  due  and  just  measure,  to  vnt,  sixteen  gallons  as  and  for 
eighteen.  Upon  a  motion  in  arrest  of  judgment,  it  was  said  by  the 
Court,  "  This  is  only  an  inconvenience  and  injury  to  a  private  person, 
arising  from  that  private  person's  own  neghgence  and  carelessness  in 
not  measuring  the  liquor  upon  receiving  it,  to  see  whether  it  held  the 
just  measure  or  not.  Offences  that  are  indictable  must  be  such  as  affect 
the  public,  as  if  a  man  use  false  weights  and  measures,  and  sell  by  them 
to  all  or  to  any  of  his  customers,  or  use  them  in  the  general  course  of 
his  dealing ;  so  if  there  be  any  conspiracy  to  cheat ;  for  these  are  decep- 
tions that  common  care  and  prudence  are  not  sufficient  to  guard  against. 
These  are  much  more  than  private  injuries ;  they  are  public  offences. 
But  in  the  present  case  it  is  a  mere  private  imposition  or  deception.  No 
false  weights  or  measures  are  used ;  no  conspiracy ;  only  an  imposition 
upon  the  person  he  was  dealing  with,  in  delivering  him  a  less  quantity 
instead  of  a  greater ;  which  the  other  carelessly  accepted.  It  is  only  a 
non-performance  of  his  contract ;  for  which  non-performance  the  other 
may  bring  his  action.  So  the  sellirig  an  unsound  horse  for  a  sqimd  one 
is  not  indictahle.  The  buyer  should  be  more  upon  his  guard :  and  the 
distinction  which  was  laid  down,  as  proper  to  be  attended  to  in  all  cases 
of  this  kind,  is  this  ;  that  in  such  impositions  or  deceits  where  common 
prudence  may  guard  persons  against  their  suffering  from  them,  the  of- 
fence is  not  indictable  ;  but,  where  false  weights  and  measures  are  used, 
or  false  tokens  produced,  or  such  measures  taken  to  cheat  and  deceive, 
as  people  cannot  by  any  ordinary  care  or  prudence  be  guarded  against, 
there  it  is  an  offence  indictable."  (B.  v,  Wlieatley,  1  Bla.  Rep.  273 ;  2 
Burr.  1125,  S.  G.) 

So,  if  without  false  weights  a  party  sells  to  another  a  less  quantity 
than  he  pretends  to  sell,  it  is  no  offence.     [R.  v.  Young,  3  T.  R.  104,) 

So,  where  one  person  pretended  to  he  a  merchant,  and  the  other  a 
broker,  and  as  such  bartered  bad  wine  for  hats,  it  was  considered  that 
they  were  guilty  of  the  offence  of  a  conspiracy  to  cheat,  but  not  of  an 
offence  of  cheating.  (R.  v.  Maclcarty,  2  Ld.  Raym.  1179,  1184 ;  3  Ld. 
Raym.  325  ;  2  Burr.  1129 ;  2  East,  P.  G.  c.  18,  s.  1,  p.  824.) 

So,  falsely  warranting  an  unsound  horse  to  be  sound,  well  knowing  it 
to  he  otherwise,  is  no  offence,  unless  there  be  a  conspiracy  to  defraud; 
and  then  an  indictment  might  be  supported  for  a  conspiracy.  {R.  v. 
Pywell,  1  Stark.  402  ;  and  see  R.  v.  Godrington,  1  G.  S  P.  661,  post.) 

Nor  is  it,  it  seems,  an  offence  to  cause  an  illiterate  person  to  execute 
a  deed  to  his  prejudice,  by  reading  it  over  to  him  in  words  different  from 
those  in  wliich  it  is  written,  unless  there  be  a  conspiracy.  (See  2  East, 
P.  G.  c.  18,  s.  5,  p,  823,  explaining  the  case  of  R.  v,  Skirret,  1  Sid.  312 ; 
1  Hawk,  c,  71,  s,  1,  and  R.  v,  Parris,  1  Sid.  431,) 

And  though,  in  the  case  of  Reg.  v,  Orbell,  it  was  held  to  be  an  indictable 
offence  to  get  a  person  to  lay  money  on  a  race,  and  to  prevail  with  the 
party  to  run  booty,  yet  the  ground  of  the  declaration  appears  to  have 
been  that  the  offence  amounted  to  a  conspiracy,     (6  Mod.  42,) 

So  the  deceitful  receiving  of  money  from  one  man  to  the  use  of  another, 
upon  a  false  pretence  of  having  a  message  and  order  to  that  purpose,  is 
not  an  offence  at  common  law  in  a  private  transaction,  because  it  is 
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accompanied  with  no  manner  of  artful  contrivance,  but  only  depends  on  (t)   Cheats  at 

a  bare  naked  lie ;  and  it  is  said  to  be  needless  to  provide  severe  laws  for  Cmnmon 

sucli  mischiefs,  agaiast  which  common  prudence  and  caution  may  be  a  Law. 

sufficient  security.     (1  Hawk.  o.  71,  s.  2  ;  2  East's  P.  O.  818.)  

So  in  a  case  where  a  party  obtained  money 'of  another,  by  pretending 
to  come  by  the  oommaad  of  a  third  person  to  demand  a  debt  or  the  Kke 
in  his  name,  showing  no  voucher  or  token  for  his  authority;  it  was 
holden  not  indictable,  for  it  was  the  party's  own  fault  to  trust  him.  And 
by  the  Court,  "  We  are  not  to  indict  one  man  for  making  a  fool  of  an- 
other: let  him  bring  his  action."  (R.  v.  Jones,  2  Ld.  Raym.  1013;  1 
Salk.  379 ;  6  Mod.  105,  8.  G. ;  and  see  R.  v.  Bryan,  2  Strange,  866 ;  R. 
V.  Oibhs,  1  East,  185.) 

And  it  seems  the  same  doctrine  wQl  hold  good,  though  the  defendant  And  the  same 
rnade  use  of  an  apparent  token,  which  in  reality  is,  upon  the  very  face  J^nt'token'only 
of  it,  of  no  more  credit  than  his  own  assertion.  (2  East's  P.  0.  c.  18,  s.  is  used. 
2 ;  2  Russ.  G.  d  M.  Zrd  edit.  283.)  Therefore,  where  an  indictment  at 
common  law  charged  the  defendant  with  deceitfully  intending,  by  divers 
crafty  means  and  subtle  devices,  to  obtain  possession  of  certain  lottery 
tickets,  the  property  of  A.,  pretending  that  he  wanted  to  purchase  them, 
and  dehvered  to  A.  a  iictitious  order  for  the  payment  of  money,  purport- 
ing to  be  a  draft  upon  a  banker  for  the  amount,  which  he  knew  he  had 
no  authority  to  draw,  and  would  not  be  paid ;  by  which  he  obtained  the 
tickets,  and  defrauded  the  prosecutor  of  the  value ;  it  was  objected  in 
arrest  of  judgment,  that  the  defendant  was  not  charged  with  having  used 
any  false  token  to  accomplish  the  deceit ;  for  that  the  banker's  cheque, 
drawn  by  the  defendant  himseK,  entitled  him  to  no  more  credit  than  his 
bare  assertion  that  the  money  would  be  paid.  And  the  objection  was 
held  good,  and  the  judgment  aiTCsted.  {R.  v.  Lara,  6  T.  R.  565  ;  and 
see  R.  V.  Flint,  R.  d  R.  460.) 

But  in  another  case,  on  an  indictment  on  the  repealed  30  Geo.  2,  c. 
24,  where  it  appeared  that  the  prisoner  had  obtained  property  by  giving 
a  draft  on  his  banker,  and  pretending  he  had  cash  there  to  pay  it, 
Bayley,  J.  (before  whom  the  prisoner  was  tried),  said  that  this  point 
had  been  recently  before  the  judges,  and  that  they  were  all  of  opinion 
that  it  is  an  indictable  offence  fraudulently  to  obtain  goods  by  giving 
in  payment  a  cheque  upon  a  banker  with  whom  the  party  keeps  no 
cash,  and  which  he  knows  will  not  be  paid.  (iJ.  v.  Jaohson,  3  Camp. 
370.) 

Placing  a  false  mark  on  a  spurious  article  so  as  to  pass  it  off  as 
genuine,  and  so  obtaining  money,  is  a  cheat  at  common  law.  [Reg.  v. 
Gloss,  I).  S  B.  460 ;  and  see  post,  275,  as  to  false  representations 
made  during  a  sale  or  contract.) 

On  the  other  hand,  all  cheats  and  frauds  affecting  or  which  may  affect  But  frauds  af- 
the  public,  are  in  general  offences  at  common  law,  if  effected  by  some   feoting  the  pub- 
deceitful  and  illegal  practice  or  token,  and  they  be  such  against  which   against  public 
common  prudence  could  not  have  guarded;  and  this  notwithstanding' they   justice, 
arise  out  of  a  particular  transaction  or  contract. 

Therefore  cheats  and  frauds  against  the  public  justice  of  this  reahn 
are  offences  at  common  law.  (2  East's  P.  O.  c.  18,  s.  4.)  As  where 
a  person,  being  committed  to  gaol  under  an  attachment  for  a  con- 
tempt in  a  civil  cause,  counterfeited  a  pretended  discharge,  as  fi-om  his 
creditor,  to  the  sheriff  and  gaoler,  under  which  he  obtained  his  dis- 
charge ;  he  was  held  guilty  of  an  offence  at  common  law,  in  thus  effect- 
ing an  interruption  to  public  justice,  although  the  attachment  not  being 
for  non-payment  of  money,  the  order  was  in  itself  a  mere  nullity,  and 
no  warrant  to  the  sheriff  for  tlie  discharge.  (R.  v.  Fawcett,  2  East's  P. 
C.  c.  19,  ss.  7,  45 ;  and  see  Omcaley  v.  Newell,  8  East,  364  ;  1  Russ.  C. 
<&  M.  275,  3«i  edit.;  and  see,  as  to  falsely  personating  bail,  tit.  '■'Bail" 
Vol.  I.) 
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Counterfeit  pass. 


Selling  unwhole- 
some  food. 


Miller  changing 
corn. 


False  weights. 


Using  false  dice. 


A  minor  going 
about  pretending 
to  be  of  age. 


A  person  falsely  pretending  that  he  had  power  to  discharge  soldiers, 
took  money  of  a  soldier  to  discharge  him,  and  being  indicted  for  the 
same,  the  Court  held  the  indictment  to  be  good.  {iHerlestead's  case,  1 
Lateh,  202.) 

So  obtaining  the  Queeii's  boimty  for  enlisting  as  a  soldier  by  an  ap- 
prentice, reclaimable  by  his  master,  is  an  offence  at  common  law.  (M. 
V.  Jones,  Coventry  Lent  Assizes,  1777 ;  2  East's  P.  C.  822 ;  1  Leadh, 
174.) 

So  a  person  for  a  coimterfeit  pass  was  adjudged  to  the  pillory,  and 
fined.     {Dalt.  c.  32.) 

So  the  offence  will  be  complete,  though  the  fraud  or  cheat  arise  out  of 
a  particular  transaction  or  contract  with  the  offender. 

Thus,  an  indictment  lies  for  wilfully,  deceitfully,  and  maliciously  sup- 
plying prisoners  of  war  with  unwholesome  food,  not  fit  to  be  eaten  by 
man.     (Treve's  case,  2  East's  P.  C.  821.) 

So  it  has  been  held  an  indictable  offence  at  common  law  for  a  baker 
to  sell  bread  containing  alum  in  a  shape  which  renders  it  noxious,  al- 
though he  gave  directions  to  his  servants  to  mix  it  up  in  a  maimer  that 
would  have  rendered  it  harmless,  (if.  v.  Dixon,  4  Camp.  122 ;  Z  M.  <£ 
Sel.  11,  8.  C.) 

So  on  an  indictment  against  the  defendant,  a  miller,  for  changing 
corn,  and  returning  bad  corn  instead  of  it,  it  was  considered  maintain- 
able ;  for,  being  a  cheat  in  the  way  of  trade,  it  is  deemed  an  offence 
against  the  publio.  [R.  v.  Wood,  1  Sess.  Ca.  217.)  But  in  a  later  case, 
it  was  held  not  indictable  for  a  miller  receiving  good  barley  to  grind  at 
his  mill,  to  deliver  a  musty  and  unwholesome  mixtm-e  of  oat  and  barley- 
meal,  different  from  the  produce  of  the  barley :  and  Lord  Ellenborough, 
C.J.,  there  said,  "  The  allegation  that  the  quantity  (of  meal)  delivered 
was  musty  and  unwholesome,  if  it  had  alleged  that  the  defendant  de- 
livered it  as  an  article  for  the  food  of  man,  might  possibly  have  sustained 
the  indictment :  but  I  cannot  say  that  its  being  musty  and  unwholesome 
necessarily  and  ex  vi  termini  imports  that  it  was  for  the  food  of  man,  and 
it  is  not  stated  that  it  was  to  be  used  for  the  sustentation  of  man,  only  that 
it  was  a  mixture  of  oat  and  barley-meal.  As  to  the  other  point,  that 
this  is  not  an  indictable  offence,  because  it  respects  a  matter  transacted 
in  the  course  of  trade,  and  where  no  tokens  were  exhibited  by  which  the 
party  acquired  any  greater  decree  of  credit ;  if  the  case  had  been  that 
tlus  miller  was  owner  of  a  soke  mill,  to  which  the  inhabitants  of  the 
vicinage  were  bound  to  resort  in  order  to  get  their  com  ground,  and  that 
the  miller,  observing  the  confidence  of  this  his  situation,  had  made  it  a 
colour  for  practising  a  fraud,  this  might  have  presented  a  different 
aspect ;  but  as  it  is,  it  seems  no  more  than  the  case  of  a  common  trades- 
man, who  is  guilty  of  a  fraud  in  a  matter  of  trade  or  dealing."  {R.  v. 
Haynes,  iM.S  Sel.  314.) 

If  a  person  sell  by  false  weights,  though  only  to  one  person,  it  is  an 
indictable  cheat;  but  it  would  be  otherwise  if  he  sold  without  false 
weights  a  less  quantity  than  he  pretended  to  sell,  unless  he  used  any 
artful  method  to  cheat,  (if.  v.  Young,  3  T.  R.  104;  and  see  R.  v. 
Nicholson,  cited  in  R.  v.  Wlieatley,  ante,  270 ;  and  R.  v.  Dunnage,  3 
Burr.  1130  ;  and  Reg.  v.  Eagleton,  Dears.  O.  C.  376  and  515.) 

Cheating  by  means  of  false  dice,  etc.,  is  an  offence  at  common  law. 
{R.  V.  Leeser,  Cro.  Jac.  497  ;  R.  v.  Maddox,  2  Roll.  R.  107.)  It  is 
also  now  an  offence  by  statute.     (See  tit.  "  Oaming,"  Vol.  II.) 

As  there  are  frauds  which  may  be  reheved  civilly,  and  not  punished 
criminally  (with  the  complaints  whereof  the  courts  of  equity  do  generally 
abound),  so  there  are  other  frauds,  which  in  a  special  case  may  not  be 
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helped  civilly,  and  yet  shall  be  punished  crimmally :  thus,  if  a  minor 
go  about  the  town,  and,  pretending  to  be  of  age,  defraud  many  persons 
by  taking  credit  for  considerable  quantities  of  goods,  and  then  insist 

on  his  nonage,  the  persons  injured  cannot  recover  the  value  of  their  

goods ;  but  they  may  indict  and  punish  him  for  a  common  cheat.  (Barl. 
100.) 

Writers  of  false  news  are  indictable ;  for  it  is  an  offence  at  common    False  news, 
law ;  and  it  would  perhaps  be  held  at  the  present  day  that  the  fabrica- 
tion of  false  news,  calculated  to  produce  any  public  detriment,  would  be 
an  offence.     (See  Stark.  Libel,  546 ;  2  Russ.  G.  <&  M.  278.) 

The  rendering  false  accounts  or  refusing  to  account,  etc.,  by  persons 
in  official  situations ;  such  as  persons  in  the  pay  office  (R.  v.  Bembridge, 
6  Hast,  136),  churchwardens  (S.  v.  Oommings,  5  Mod.  179 ;  B.  v.  Mar- 
tin, 3  Ohit.  Grim.  L.  701),  surveyor  of  highways  {Bobinson's  case,  3 
Ghit.  Grim.  L.  666),  minister  of  a  parish  {B.  v.  Minister  of  St.  Botolph, 
1  Bl.  B.  443),  parish  officers  (B.  v.  Tarrant,  4  Burr.  2106 ;  3  Ghit. 
Grim.  L.  698,  et  seq.)  is  indictable. 

If  a  person  maim  himself  in  order  to  have  a  more  specious  pretence 
for  asking  charity,  or  to  prevent  being  enlisted  as  a  soldier,  it  is  an  in- 
dictable offence.     (1  Hawk.  P.  G.  c.  35.) 

As  regards  the  form  of  the  indictment,  where  the  fraud  has  been  ef- 
fected by  false  tokens,  and  the  offence  is  so  charged,  the  false  tokens 
must  be  specified  and  set  forth.  It  is  not  sufficient  to  allege  generally 
that  the  cheat  was  effected  by  certain  false  tokens  or  false  pretences.  (2 
East's  P.  G.  c.  18,  s.  13,  p.  837.) 

But  it  does  not  seem  to  be  necessary  to  describe  them  more  particu- 
larly than  they  were  shown  or  described  to  the  party  at  the  time,  and  in 
consequence  of  which  he  was  imposed  upon ;  and  it  is  also  said  not  to 
be  necessary  to  make  any  express  allegation  that  the  facts  set  forth  show 
a  false  token.     (2  East's  P.  G.  c.  18,  s.  13,  p.  838.) 

An  objection  appears  to  have  been  made  to  one  of  the  counts  of  an  ia- 
dictment  for  a  cheat  at  common  law,  that  it  charged  the  false  pretence 
to  have  been  made  to  one  person,  and  the  deceit  to  have  been  practised 
on  a  different  person.  (Lara's  case,  2  Leach,  647.  But  see  B.  v. 
Douglas,  1  Gampb.  212,  where  the  pretence  was  made  to  a  servant,  but 
the  money  of  the  mistress  obtained;  and  R.  v.  Moseley,  31  L.  J.,  M.  G. 
24.) 

The  offence  is  punishable  by  fine  or  imprisonment,  or  both,  lUie  any   Punishment, 
other  misdemeanour.     (1  Hawk.  c.  71,  s.  3.) 


Form  of  indict- 
ment. 


By  Statutes. 


Besides  the  24  &  25  Vict.  c.  96,  ss.  88-90,  noticed  below,  there  are   By otlier statutes, 
various  other  statutes  protecting  the  public  and  parties  against  the  cheats 
and  frauds  of  others,  which  will  be  found  noticed  uiider  their  proper 
titles  in  other  parts  of  this  work. 

As  to  the  offence  of  a  bankrupt's  obtaining  goods  under  a  false  pre-   Bankrupts, 
fence  of  carrying  on  business  in  the  ordinary  course  of  trade,  see  tit. 
"Bankrupt,"  Vol.  I. 

As  to  frauds  and  cheats  by  servants  and  others  in  trades,  see  tit.  sei-vants. 
Servants,"  Vol.  V. 

As  to  giving  false  characters  to  servants,  see  tit.  "Servants,"  Vol.  V. 

As  to  apprentices  fraudulently  enlisting  themselves,  see  tit.  "Military  Apprentices. 
Law"  post. 

As  to  frauds  by  the  false  personation  of  soldiers,  see  tit.  "Military   soldiers. 
Law,"  post ;  and  of  sailors,  see  tit.  "jSeamera,"  Vol.  V. 

As  to  the  false  personation  of  bail,  see  tit.  "Bail,"  Vol.  I.  BaiL 

VOL.  III.  T 
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As  to  frauds  by  gaming,  see  tit.  "Oaming,"  Vol.  II. 

As  to  false  weights,  see  tit.  "  Weights  and  Measures,"  Vol.  V. 

As  to  the  offence  of  telling  fortunes,  see  tit.  "  Witchcraft,"  Vol.  V. 

By  the  13  EUz.  c.  5,  fraudulent  conveyances,  judgments,  etc.,  are  de- 
clared void,  and  the  parties  to  them  are  made  subject  to  a  forfeiture  of  a 
year's  value  of  the  lands,  etc.,  and  to  imprisonment  for  half  a  year.  See 
2  GUt.  Stat.  179. 

And  the  27  EKz.  c.  4,  enacts  that  fraudulent  conveyances  made  to  de- 
ceive purchasers  shall  be  void,  and  that  the  parties  thereto  shall  forfeit  a 
year's  value  of  the  lands,  etc.,  and  be  imprisoned  for  half  a  year. 


False  pretences. 


No  acquittal 
because  the 
offence  amouuts 
to  larceny. 


Form  of  indict- 
ment and  evi- 
dence. 


To  defraud  is  to 
cheat. 


The  false  pre- 
tence must  be 
stated. 

It  must  be  of 
some  existing 


(m)  Obtaining  Money,  etc.,  by  False  Pketbnoes. 

By  the  24  &  25  Vict.  c.  96,  s.  88,  "  Whosoever  shall  by  any  false  pre- 
tence obtaiu  fr-om  any  other  person  any  chattel,  money,  or  valuable  secu- 
rity, with  intent  to  defraud,  shall  be  guilty  of  a  misdemeanour,  and,  be- 
ing convicted  thereof,  shall  be  hable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  the  term  of  tlu-ee  [five]  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  laboiu', 
and  with  or  without  solitary  confinement :  Provided  that,  if  upon  the 
trial  of  any  person  indicted  for  such  misdemeanour  it  shall  be  proved 
that  he  obtained  the  property  in  question  in  any  such  manner  as  to 
amount  in  law  to  larceny,  he  shall  not  by  reason  thereof  be  entitled  to 
be  acquitted  of  such  misdemeanour ;  and  no  person  tried  for  such  misde- 
meanour shall  be  Uable  to  be  afterwards  prosecuted  for  larceny  upon  the 
same  facts :  Provided  also,  that  it  shall  be  sufficient  in  any  indictment 
for  obtaining  or  attempting  to  obtain  any  such  pi-operty  by  false  pre- 
tences, to  allege  that  the  party  accused  did  the  act  with  intent  to  de- 
fraud, without  alleging  an  intent  to  defraud  any  particular  person,,  and 
without  alleging  any  ownership  of  the  chattel,  money,  or  valuable  secu- 
rity ;  and  on  the  trial  of  any  such  indictment  it  shall  not  be  necessary 
to  prove  an  intent  to  defr-aud  any  particular  person,  but  it  shall  be  suffi- 
cient to  prove  that  the  party  accused  did  the  act  charged  with  an  intent 
to  defraud." 

As  to  "valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 
For  "cheats  and  frauds  at  common  law,"  see  ante,  269. 

The  word  "  cheat"  has  been  omitted  in  the  present  section,  because  to 
"  defraud  "  has  been  held  to  mean  to  "  cheat  a  person  out  of  something." 
{Reg.  V.  Ingham,  Bell,  O.  O.  181.) 

The  pretence  must  be  set  out  in  the  indictment  {R.  v.  Mason,  2  T.  R. 
581) ;  and  it  must  be  stated  to  be  false  {R.  v.  Airey,  2  East,  P.  C.  30 ; 
R.  V.  Perrott,  %  M.  S  8.  379) ;  and  it  must  be  of  some  existing  fact ;  a 
pretence  that  the  defendant  will  do  some  act  {R.  v.  QoodaU,  R.  dt  R. 
O.  G.  461 ;  Reg.  v.  Johnston,  2  Moo.  G.  C.  254),  or  that  he  has  got  to 
do  some  act  is  not  sufficient.  (Reg.  v.  Lee,  Leigh  d  Cave,  309.) 
Where  the  pretence  is  partly  a  misrepresentation  of  an  existing  fact,  and 
partly  a  promise  to  do  some  act,  the  defendant  may  be  convicted  if  the 
property  is  parted  with  in  consequence  of  the  misrepresentation  of  fact, 
although  the  promise  also  acted  upon  the  prosecutor's  mind.  (Reg.  v. 
Pry,  Dears,  d  B.  O.  G.  449  ;  Reg.  v.  West,  lb.  575;  R.  v.  Jennison,  Leigh 
d  Gave,  157.) 

Where  the  pretence,  gathered  from  aU  the  circumstances,  was  that  the 
prisoner  had  power  to  bring  back  the  husband  of  the  prosecutrix,  though 
the  words  used  were  merely  promissory  that  she  (the  prisoner)  would 
bring  him  back,  it  was  held  a  sufficient  pretence  of  an  existing  fact. 
(Reg.  V.  Maria  Giles,  34  L  J.,  M.  G.  50.)  But,  where  the  false  pretence 
alleged  was  that  H.  P.  was  to  give  the  prisoner  10s.,  and  that  Madame  T. 
was  "  going  to  allow"  him  10s.  a  week,  it  was  held  (Blackhurn,  J.,  and 
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Pigott,  B.,  duhitantibus)  that  there  was  no  allegation  of  a  false  pretence 
of  an  existing  fact.     {Reg.  v.  Henshaw,  33  L.  J.,  M.  C.  132.) 

So  the  defendant  may  be  convicted,  although  the  pretence  is  of  some  exist- 
ing fact,  the  falsehood  of  which  might  have  been  ascertained  by  inquiry  by 
the  party  defrauded  {B.  v.  Wichham,  10  Ad.  d  JE.  3i;  Beg.  v.  Wooley, 
1  Den.  C.  O.  559 ;  Beg.  v.  Ball,  Oar.  <&  M.  249 ;  Beg.  v.  Boebiwk,  Dears, 
d  B.  0.  G.  24),  or  against  which  common  prudence  might  have  guarded. 
(B.  V.  Young,  3  T.  B.  98 ;  Beg.  v.  Jessop,  Dears.  S  B.  C.  G.  442 ;  Beg. 
V.  Hughes,  1  F.  S  F.  355.)  If,  however,  the  prosecutor  knows  the  pre- 
tence to  be  false  {Beg.  v.  Mills,  Dears.  &  B.  C.  O.  205) ;  or  does  not  part 
with  the  goods  in  consequence  of  the  defendant's  representation  {Beg.  v. 
Boebuck,  Dears.  S  B.  O.  O.  24) ;  or  parts  with  them  before  the  repre- 
sentation is  made  {Beg.  v.  Brooks,  \  F.  S  F.  502) ;  or  in  consequence  of 
a  representation  as  to  some  future  fact  {B.  v.  Dale,  7  Gar.  S  P.  352) ; 
or  if  the  obtaining  of  the  goods  is  too  remotely  connected  with  the  false 
pretence,  which  is  a  question  for  the  jury  {Beg.  v.  Gardner,  Dears,  d  B. 
G.  G.  40 ;  see  B.  v.  Martin,  L.  B.  1  O.  G.  B.  56) ;  or  the  prosecutor  con- 
tinues to  be  interested  in  the  money  alleged  to  have  been  obtained,  e.g. 
as  partner  with  the  defendant  {Beg.  v.  Watson,  Dears.  &  B.  G.  G.  348 ; 
see  Beg.,  v.  Evans,  Leigh  d  Gave,  252 ;  32  L.  J.,  M.  G.  38)  ;  or  the 
object  of  the  false  pretence  is  something  else  than  the  obtaining  of  the 
money  {Beg.  v.  Stone,  IF.  d F.  311) ;  the  defendant  cannot  be  convicted. 

Falsely  pretending  that  he  has  bought  goods  to  a  certain  amount,  and 
presenting  a  check-ticket  for  them  {B.  v.  Barnes,  2  Den.  G.  G.  59) ;  or 
overstating  a  sum  due  for  dock  dues  or  customs  duties  {Beg.  v.  Thompson, 
L.  d  G.  233) ;  will  render  the  prisoner  liable  to  be  convicted  under  the 
statute. 

The  pretence  need  not  be  in  words,  hut  may  consist  of  the  acts  and 
conduct  of  the  defendant.  Thus,  the  giving  a  cheque  on  a  banker  -with 
whom  the  defendant  has  no  account  {B.  v.  Flint,  B.  d  B.  G.  G.  460 ;  B. 
V.  Jaokson,  3  Gamph.  370 ;  B.  v.  Parker,  2  Moo.  G.  G.  1;  B.y.  Spenoer, 
3  Gar.  <&  P.  420 ;  Beg.  v.  Wiokham,  10  Ad.  d  F.M;  Beg.  v.  Philpott, 
1  Car.  d  K.  112  ;  and  see  also  Freeth's  case,  B.  d  B.  127) ;  or  the  fraudu- 
lently assuming  the  name  of  another  to  whom  money  is  payable  {B.  v. 
Story,  B.  d  B.  G.  G.  81 ;  Reg.  v.  Jones,  2  Den.  G.  0.  551) ;  or  the 
fraudulently  assuming  the  dress  of  a  member  of  one  of  the  universities 
{R.  V.  Barnard,  2  Oar.  d  P.  784) ;  is  a  false  pretence  within  the  statute. 
(See  also  Beg.  v.  Giles,  L.  d  O.  502.) 

So  there  may  be  a  false  pretence  made  in  the  course  of  a  contract,  by 
which  money  is  obtained  under  the  contract  {Beg.  v.  Kenrick,  5  Q.  B. 
49 ;  Beg.  v.  Abbott,  1  Den.  G.  0.  173  ;  Reg.  v.  Burgon,  Dears,  d  B.  0.  G. 
11 ;  Beg.  v.  Boebuck,  Dears,  d  B.  0.  G.  24) ;  as  to  the  weight  or  quantity 
of  goods  sold,  when  sold  by  weight  or  quantity.  {Beg.  v.  Sherwood, 
Dears,  d  B.  0.  O.  251;  Reg.  v.  Bryan,  Dears,  d  B.  0.  O.  265; 
Bex  V.  Bagg,  Bell,  O.  O.  214;  Beg.  v.  Qoss,  Bell,  O.  0.  208;  Beg.  v. 
Biclgway,  3  F.  d  F.  838;  Beg.  v.  Lees,  L.  d  0.  418;  35  L.  J.,  M.  G. 
171.) 

So,  also,  as  to  falsely  representing  goods  as  being  of  a  weU-lmown  sort 
or  substance.  {Beg.  v.  Smith,  Dears.  £  B.  566 ;  Beg.  v.  Ball,  0.  d  M. 
249;  Beg.  v.  Boebuck,  Dears,  d  B.  24.) 

But  a  mere  false  representation  as  to  quality  is  not  indictable.  {Reg. 
V.  Bryan,  Dears,  d  B.  G.  G.  265;  Beg.  v.  Pratt,  8  Gox,  G.  0.  834.) 
Thus,  representing  a  chain  to  be  gold,  wliich  turns  out  to  be  made  of 
brass,  silver,  and  gold,  the  latter  very  minute  in  quantity,  is  not  within 
the  statute.  {Beg.  v.  Lee,  8  Gox,  0.  O.  233,  sed  quare.)  Nor  making  a 
false  statement  as  to  weight  or  quantity,  when  not  selling  by  weight  or 
quantity,  but  in  the  lump.  (See  B.  v.  Bidgway  and  B.  v.  Lee,  supra.) 
Nor  is  a  false  pretence  that  more  money  is  due  to  the  defendant  for 
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executing  certain  work  tlian  is  actually  due  witliin  the  statute ;  for  that 
is  a  mere  wrongful  overcharge.  (Reg.  v.  Oates,  Dears.  G.  O.  459.)  So, 
where  the  defendant  pretended  to  a  parish  officer,  as  an  excuse  for  not 
working,  that  he  had  no  clothes,  and  thereby  obtained  some  from  the 
officer,  it  was  held  that  he  was  not  indictable,  the  statement  being  rather 
a  false  excuse  for  not  worldng  than  a  false  pretence  to  obtain  goods. 
{B.  V.  Walieling,  R.  d  R.  C.  C.  504.) 

Where  the  prisoner  pretended  first  that  he  was  a  single  man,  and 
next  that  he  had  a  right  to  bring  an  action  for  breach  of  promise,  and 
the  prosecutrix  said  that  she  was  induced  to  pay  him  money  by  the 
threat  of  the  action,  but  she  should  not  have  paid  it  had  she  Imown  the 
defendant  to  be  a  married  man,  it  was  held  that  either  of  these  two 
false  pretences  was  sufficient  to  bring  the  case  within  the  statute.  [Reg. 
V.  Oopeland,  O.  S  M.  516 ;  Reg.  v.  Jennison,  Leigh  S  Cave,  157.) 


To  have  power  Where  the  defendant  said  she  had  power  to  bring  a  man  over  hedges 

to  do  an  ac  .         ^^^  ditches,  and  would  do  so,  it  was  held  a  false  pretence,  and  not  a 
mere  promise.     [R.  v.  Giles,  L.  d  G.  502 ;  34  L.  J.,  M.  G.  50.) 

Where  the  prisoner  represented  that  he  was  connected  with  J.  S.,  and 
that  J.  S.  was  a  very  rich  man,  and  obtained  goods  by  that  false  repre- 
sentation, it  was  held  witliin  the  statute.  {Reg.  v.  Archer,  Dears.  G.  G. 
449.) 


To  know  a  rich 
man. 


To  be  a  medical 
man. 

Or  an  attorney. 

Money  obtained 
by  way  of  loan. 


It  must  be  stated 
and  proved  that 
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the  pretence  was 
false. 


To  whom  pre- 
tence to  be  made. 
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tained need  not 
exist  at  time  of 
pretence. 


The  effect  of  the 
pretence  must  be 
stated. 

Indictment  must 
negative  the 
pretences. 


Obtaining  by  means  of  falsely  pretending  to  be  a  medical  man  [Reg. 
V.  BloomfiM,  O.  i  M.  537),  or  an  attorney  (R.  v.  Asterley,  7  G.  S  P. 
191),  is  within  the  statute. 

It  is  no  objection  that  the  moneys  have  been  obtained  only  by  way  of 
a  loan  {R.  v.  Grossley,  2  M.  S  Rob.  17);  but  perhaps  tliis  is  true  only  of 
moneys,  and  not  of  other  goods.  (See  Russell  on  Grimes,  vol.  ii.  Uh 
ed.)  Obtaining  goods  by  false  pretences  intending  to  pay  for  them  is 
witliin  the  section.     (Reg.  v.  Naylor,  35  L.  J.,  M.  G.  61.) 

It  must  be  alleged  and  proved  that  the  defendant  knew  the  pretence 
to  be  false  at  the  time  of  maldng  it.  (Reg.  v.  Henderson,  2  Moo.  G.  O. 
192  ;  Reg.  v.  Philpotts,  1  G.  d  K.  112.)  After  verdict,  however,  an  in- 
dictment folloT^dng  the  words  of  the  statute  is  sufficient.  (Reg.  v.  Boivcn, 
19  L.  J.,  M.  G.  109 ;  13  Q.  B.  790 ;  Hamilton  v.  Reg.,  9  Q.  B.  271.)  It 
is  no  defence  that  the  prosecutor  laid  a  trap  to  draw  the  prisoner  into 
the  commission  of  the  oflfenfce.  (Reg.  v.  Adamson,  2  Moo.  G.  G.  286 ;  B. 
V.  Ady,  7  G.  d  P.  140.)  A  pretence  made  to  A.  in  B.'s  hearing  is  made 
to  B.  (Reg.  V.  Dent,  1  Gar.  ds  K.  249.)  And  an  allegation  that  a  false 
pretence  was  made  to  A.  and  others  is  supported  by  proof  of  its  being 
made  to  A.  (Reg.  v.  Kealey,  2  Den.  C.  O.  68.)  The  pretence  need  not 
be  made  to  the  same  person  from  whom  the  money  was  obtained ;  and, 
when  the  indictment  alleges  that  it  was  "  by  means  of  the  said  false  pre- 
tences" the  money  was  obtained,  that  becomes  a  question  of  evidence : — 
Did  the  pretence  to  A.  operate  upon  the  mind  of  B  ?  (Reg.  v.  Brown,  2 
Gox,  G.  G.  348.  See  also  Reg.  v.  Moseley,  L.  S  G.Q2;  31  L.  J.,  M.  G. 
24.) 

It  is  not  necessary  that  the  goods  obtained  should  be  in  existence  at 
the  time  the  false  pretence  is  made,  provided  the  subsequent  delivery  of 
the  goods  is  directly  connected  with  the  false  pretence ;  and  such  connec- 
tion is  a  question  for  the  jury.  (R.  v.  Martin,  L.  R.  1  G.  O.  R.  56.) 
It  is  sufficient  to  set  out  in  the  indictment,  and  prove,  the  main  pretence 
which  operated  on  the  prosecutor's  mind,  although  there  may  have  been 
other  matters  which,  in  some  measm'e,  led  to  his  parting  with  the  pro- 
perty. (Reg.  V.  Ht'wgill,  Dears.  G.  O.  315.)  It  is  sufficient  to  state  the 
effect  of  the  pretence  correctly.  (See  R.  v.  Scott,  Rmsell  on  Grimes,  vol. 
ii.  p.  671.)  The  indictment  must  negative  the  pretences  by  special 
averment.     (R.  v.  Perrott,  2  M.  £  8.  379,  386  ;  Hamilton  v.  Reg.  9 


§n. 


Hawcnj?. 


277 

(u)  Obtaining 

Money,  eta., 

by  False 

Pretences. 

They  must  be 
proved  as  laid. 


Q.  B.  271.)  The  false  pretence  must  be  proved  as  laid;  any  variance 
will  be  fatal  unless  amended.  {B.  y.  Flestow,  1  Oampb.  494;  R.  v. 
Douglas,  lb.  212.).  But  proof  of  part  of  the  pretence,  and  that  the 
money  was  obtained  by  such  part,  is  sufficient.  {R.  v.  Hill,  B.  v.  R. 
G.  G.  190 ;  Reg.  v.  Wiohham,  10  Ad.  S  E.  Z'k;  Reg.  v.  Bates,  3  Gox, 
G.  G.  201.)  But  the  goods  must  be  obtained  by  means  of  some  of  the 
pretences  laid.  {R.  v.  Dale,  1  G.£P.  352.  See  Reg.  v.  Hunt,  8  Gox,  G.  G. 
495.)  And,  where  the  indictment  alleged  a  pretence  which  in  fact  the 
prisoner  did  at  first  pretend,  but  the  prosecutor  parted  with  his  property 
in  consequence  of  a  subsequent  pretence  which  was  not  alleged,  it  was 
held  that  the  evidence  did  not  support  the  indictment.  (B.  v.  Bulmer, 
L.  S  G.  476.) 

The  property  must  be  obtained  by  means  of  the  false  pretence ;  and  a 
subsequent  pretence  will  not  make  an  obtaining  witliin  the  statute. 
(Reg.  V.  Brooks,  XF.d;  F.  502.) 

Where  money  is  obtained  by  the  joint  effect  of  several  misstatements, 
some  of  which  are  not,  and  some  are,  false  pretences  within  the  statute, 
the  defendant  may  be  convicted.  (Reg.  v.  Jennison,  L.  d>  G.  157;  31 
L.  J.,  M.  G.  146.) 

Parol  evidence  of  the  false  pretence  may  be  given,  although  a  deed 
between  the  parties,  stating  a  different  consideration  for  parting  with  the 
money,  is  produced,  such  deed  having  been  made  for  the  pvu-pose  of  the 
fraud.  (Reg.  v.  Adamson,  2  Moo.  G.  G.  286.)  So  also  parol  evidence 
of  a  lost  written  pretence  may  be  given.  (R.  v.  Ghadwich,  6  G.  S  P. 
181.)  On  an  indictment  for  obtaining  money  from  A.,  evidence  that  the 
prisoner  about  the  same  time  obtained  money  from  other  persons  by  si- 
milar false  pretences  is  not  admissible.  (Reg.  v.  Holt,  30  L.  J.,  M.  G. 
11.)  But  other  false  pretences  at  other  times  to  the  same  person  are 
admissible ;  and  it  is  for  the  jury  to  determine  whether  they  were  con- 
nected or  not.  (R.  v.  Welman,  Dears.  G.  G.  188.  And  see  also  Reg. 
V.  Hamilton,  1  Gox,  G.  G.  244.) 

Wliere  the  money  is  sent  in  a  letter,  it  is  obtained  in  the  county  where 
the  letter  is  posted;  and  the  defendant  is  consequently  triable  there. 
(Reg.  V.  Jones,  1  Den.  G.  G.  551 ;  Reg.  v.  Leech,  Dears.  O.  G.  642.)  So, 
where  the  false  pretence  is  made  in  a  letter,  tlie  defendant  may  be  tried 
in  the  county  where  the  letter  is  posted.  (Reg.  v.  Gooke,  1  F.  <B  F. 
64.) 

The  venue  was  laid  in  Essex.  Sheep  were  obtained  in  Middlesex  and 
conveyed  into  Essex ;  it  was  held  that  the  prisoner  was  indicted  in  the 
wrong  county.     (Reg.  v.  Stanbury,  L.  <B  G.  128.) 

If  the  defendant  from  any  cause  fails  to  obtain  the  property,  as  where  Attempt, 
he  obtained  credit,  but  was  detected  before  the  time  for  payment  arrived 
(Reg.  V.  Eagleton,  Dears.  G.  G.  515),  he  may  be  indicted  for  attempting 
to  commit  the  misdemeanour.  In  such  an  indictment  the  nature  of  the 
attempt,  and  the  means  by  which  the  defendant  endeavoured  to  carry 
his  fraud  into  effect,  must  be  set  out  vidth  reasonable  certainty.  (Reg.  v. 
Marsh,  1  Den.  G.  G.  505.) 

A  dog  is  not  a  chattel  withm  this  section.     (Reg.  v.  Robinson,  Bell,   Chattel. 
G.  G.  34.) 

Inducing  a  person  by  a  false  pretence  to  accept  a  biU  of  exchange  is 
not  within  this  section.  (Reg.  v.  Danger-,  Dears.  S  B.  O.  G.  807.)  In 
such  a  case,  therefore,  the  oifender  should  be  indicted  imder  sect.  90, 
Jiost,  279. 

A  railway  ticket  is  a  valuable  security.  (Reg.  v.  Boulton,  1  Den.  G. 
G.  508.  And  see  R.  v.  Beecham,  5  Gox,  G.  G.  181.)  And  so  is  an 
order  by  the  president  of  a  burial  society  on  the  ti-easurer  for  the  pay- 
ment of  money.     (Reg.  v.  Greenhaigh,  Dears.  G.  G.  267.)     But  an  in- 
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strument  which  is  invalid  from  want  of  a  stamp  is  not.  (B.  v.  Yates, 
1  Moo.  G.  O.  170.  And  see  sect.  1,  27,  ante,  226,  236.)  "Where  the  de- 
fendant only  obtains  credit  and  not  any  specific  sum  by  the  false  pre- 
tence, it  is  not  within  the  Act.  {B.  v.  Wavill,  1  Moo.  O.  G.  224;  Reg. 
V.  Garrett,  Dears.  G.  G.  233 ;  Beg.  v.  Groshy,  1  Gox,  G.  G.  10.) 

There  must  be  an  intent  to  defraud.  Where  C,  B.'s  servant,  obtained 
goods  from  A.'s  wife  by  false  pretences,  in  order  to  enable  B.,  Ms  master, 
to  pay  liimseK  a  debt  due  from  A.,  of  which  he  could  not  obtain  payment 
from  A.,  it  was  held  that  C.  could  not  be  convicted.  {B.  v.  WUliams,  1 
Gar.  (B  P.  554.)  So,  if  the  object  of  the  false  pretence  is  something  else 
than  the  obtaining  of  the  money,  the  charge  cannot  be  sustained.  {Beg. 
V.  Stone,  X  F.  S  F.  311.)  Where  the  drfendants  were  charged  with  ob- 
tainmg  money  by  colour  and  pretence  of  their  being  collectors  of  the 
property  tax,  and  it  appeared  in  evidence  that  they  had  in  fact  been  ap- 
pointed collectors  by  the  commissioners,  though  in  an  informal  manner, 
it  was  held  not  to  be  within  the  meaning  of  the  Act.  {B.  v.  Dobson,  7 
Fast,  211.) 

Where  the  jury  found  that  the  prisoner  obtained  the  goods  by  false 
pretences,  but  intended  to  pay  for  them  when  he  could  do  so,  the  prisoner 
was  held  rightly  convicted.     {Beg.  v.  Naylor,  35  L.  J.,  M.  G.  61.) 

It  is  not  necessary  to  allege  that  the  pretence  was  made  with  intent  to 
obtain  the  money,  or  to  show  how  it  was  calculated  to  do  so.  {Hamilton 
v.  Beg.,  9  Q.  B.  271.) 

All  persons  who  concur  and  assist  in  the  fraud  are  principals,  though 
not  present  at  the  time  of  making  the  pretence  or  obtaining  tiie  property. 
{Beg.  V.  Moland,  2  Moo.  G.  G.  376 ;  Beg.  v.  Kerrigan,  L.  S  G.  383 ;  33 
L.  J.,  M.  G.  71 ;  24  &  25  Vict.  c.  94,  s.  8.) 

It  is  provided  by  this  section  of  the  Act  that,  upon  an  indictment  for 
this  misdemeanour,  the  defendant  will  not  be  entitled  to  an  acquittal,  if 
the  pi'oof  shows  a  larceny  to  have  been  committed ;  but,  if  the  defendant 
is  indicted  for  larceny,  he  cannot  be  convicted  for  obtaining  by  false 
pretences..  Where,  therefore,  the  nature  of  the  crime  is  doubtful,  it  wiU 
be  safer  to  indict  the  defendant  for  the  latter  offence.  It  should  be  ob- 
served that,  where  the  indictment  is  for  the  misdemeanour,  such  misde- 
meanour must  be  proved  as  laid,  the  effect  of  this  section  of  the  Act 
being  to  provide  that  the  prisoner  shall  not  be  acquitted  of  the  misde- 
meanour merely  by  reason  of  its  being  merged  in  the  felony.  (Seeder 
Grompton,  J.,  Beg.  v.  Bulmer,  L.  S  G.  482.) 

The  offence  of  obtaining  money  by  false  pretences  is  one  of  those  in- 
cluded in  the  provisions  of  the  Vexatious  Indictments  Act,  22  &  23  Vict, 
c.  17,  s.  1,  which  is  amended  by  the  30  &.  31  Vict.  c.  35,  s.  1.  By  the 
former  Act  no  indictment  for  this  offence  can  be  "  presented  to  or  fomid 
by  any  grand  jiuy,  unless  the  prosecutor  or  other  person  presenting  such 
indictment  has  been  bound  by  recognizance  to  prosecute  or  give  evidence 
against  the  person  accused  of  such  offence,  or  unless  the  person  accused 
has  been  committed  to  or  detained  in  custody,  or  has  been  bound  by 
recognizance  to  appear  to  answer  to  an  indictment  to  be  preferred 
against  him  for  such  offence,  or  unless  such  indictment  for  such  offence, 
if  charged  to  have  been  committed  in  England,  be  preferred  by  the  di- 
rection or  with  the  consent  in  vn-iting  of  a  judge  of  one  of  the  superior 
Courts  of  law  at  Westminster,  or  of  her  Majesty's  attorney-general  or 
solicitor-general  for  England,  or  unless  such  indictment  for  such  offence, 
if  charged  to  have  been  committed  in  Ireland,  be  preferred  by  the  direc- 
tion or  with  the  consent  in  wiiting  of  a  judge  of  one  of  the  superior 
Courts  of  law  in  Dublin,  or  of  her  Majesty's  attorney-general  or  solicitor- 
general  for  Ireland,  or  (in  the  case  of  an  indictment  for  peijury)  by  the 
direction  of  any  Court,  judge,  or  public  functionary  authorized  by  the 
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14  &  15  Viot.  c.  .100,  to  direct  a  prosecution  for  perjury."  Aiid  by 
the  latter  Act  it  is  provided  by  sect.  1,  that  "  the  said  ijrovisions  of  the 
said  first  section  of  the  said  Act  shall  not  extend  or  be  apphoable  to 
prevent  the  presentment  to  or  finding  by  a  grand  jury  of  any  biU  of  in- 
dictment containing  a  count  or  counts  for  any  of  the  offences  mentioned 
in  the  said  Act,  if  such  coiint  or  coimts  be  such  as  may  now  be  lawfully 
joined  with  the  rest  of  such  bill  of  iudictment,  and  if  the  same  count  or 
counts  be  founded  (in  the  opinion  of  the  Court  ia  or  before  which  the 
same  bill'  of  indictment  be  preferred)  upon  the  facts  or  evidence  disclosed 
in  any  examinations  or  depositions  taken  before  a  justice  of  the  peace 
in  the  presence  of  the  person  accused  or  proposed  to  be  accused  by  such 
bill  of  indictment,  and  transmitted  or  dehvered  to  such  Court  in  due 
course  of  law;  and  nothing  in  the  said  Act  shall  extend  or  be  apphcable 
to  prevent  the  presentment  to  or  finding  by  a  grand  jury  of  any  bill  of 
indictment,  if  such  bill  be  presented  to  the  grand  jury  with  the  consent 
of  tlie  Court  in  or  before  which  the  same  may  be  preferred." 

By  the  24  &  25  Viot.  c.  96,  s.  89,  "  Whosoever  shall  by  any  false  pre- 
tence cause  or  prociu-e  any  money  to  be  paid,  or  any  chattel,  or  valuable 
security,  to  be  delivered  to  any  other  person,  for  the  use  or  benefit  or  on 
account  of  the  person  making  such  false  pretence,  or  of  any  other  per- 
son, with  intent  to  defraud,  shaU  be  deemed  to  have  obtained  such 
money,  chattel,  or  valuable  security  within  the  meaning  of  the  last  pre- 
ceding section." 

This  clause  is  entirely  new,  and  is  constructed  so  as  to  get  rid  of  the 
law  laid  down  in  B.  v.  Garrett  {Bears.  O.  O.  232),  where  it  was  held 
that  to  "  obtain  "  meant  to  "  acquire  "  for  the  party's  own  benefit. 

As  to  "  valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

By  sect.  90,  "  Whosoever,  with  intent  to  defraiid  or  iojure  any  other 
person,  shall  by  any  false  pretence  fraudulently  cause  or  induce  any 
other  person  to  execute,  make,  accept,  indorse,  or  destroy  the  whole  or 
any  part  of  any  valuable  security,  or  to  write,  impress,  or  affix  his  name, 
or  the  name  of  any  other  person,  or  of  any  company,  firm,  or  copartner- 
sliip,  or  the  seal  of  any  body  corporate,  company,  or  society,  upon  any 
paper  or  parchment,  in  order  that  the  same  may  be  afterward^  made  or 
converted  into  or  used  or  dealt  with  as  a  valuable  security,  shall  be 
guilty  of  a  misdemeanour,  and  being  convicted  thereof  shall  be  hable,  at 
the  discretion  of  the  Court,  to  be  kept  iu  penal  servitude  for  the  term  of 
three  [five]  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  confine- 
ment." 

As  to  "valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

This  enactment  is  said  to  have  been  first  introduced  in  consequence 
of  the  decision  in  Beg.  v.  Banger,  Bears,  d  B.  0.  O.  307,  in  which  it 
was  held  that  the  obtaining  by  false  pretences  the  signature  of  the  prose- 
cutor to  an  acceptance  of  a  biU  of  exchange,  produced  to  him  for  that 
purpose  by  the  defendant,  with  intent  to  defraud,  was  not  an  obtaining 
of  a  valuable  secuiity  witliin  the  7  &  8  Geo.  4,  c.  29,  s.  50. 

{v)  Receiving  Stolen  Goods. 

By  sect.  91,  "Whosoever  shall  receive  any  chattel,  money,  valuable  ^^^°^'^jjf' J*i|"- 
secmity,  or  other  property  whatsoever,  the  stealing,  taking,  extorting,  g^^fy'of  f^iony 
obtaining,  embezzling,  or  otherwise  disposing  whereof  shall  amount  to  a 
felony,  either  at  common  law  or  by  virtue  of  this  Act,  knowing  the  same 
to  have  been  feloniously  stolen,  taken,  extorted,  obtained,  embezzled,  or 
disposed  of,  shall  be  guilty  of  felony,  and  may  be  mdicted  and  convicted 
either  as  an  accessory  after  the  fact  or  for  a  substantive  felony,  and,  in 
the  latter  case,  whether  the  principal  felon  shall  or  shall  not  have  been 
previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice  ;  a,nd 
every  such  receiver,  howsoever  convicted,  shall  be  liable,  at  the  discretion 
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(v)  Receiving  of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
Stolen  Goods,  fotirteen  years  and  not  less  than  three  [five]  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  witli  or  without  whipping :  provided  that  no  person,  how- 
soever tried  for  receiving  as  aforesaid,  shall  be  liable  to  be  prosecuted  a 
second  time  for  the  same  oflence." 

Receivers  of  stolen  goods  were  only  punishable  as  for  a  misdemeanour 
at  common  law,  even  after  the  thief  had  been  convicted  of  felony. 
{J^'ost.  373.) 

As  to  aiders,  abettors,  and  accessories  generally,  see  tit.  "  Accessory,'' 
Vol.  I. 
As  to  "  valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 
As  to  "  property,"  see  sect.  1,  ante,  226. 

"  Receive."  The  goods  must  be  so  received  as  to  divest  the  possession  out  of  the 

tHef.  {Reg.  v.  Wiley,  2  Den.  O.  O.  37.)  But  a  person  having  a  joint 
possession  with  the  thief  may  be  convicted  as  a  receiver.  (Reg.  v. 
Smith,  Dears.  O.  O.  494.)  Manual  possession  is  unnecessary;  it  is 
sufficient  if  the  receiver  has  a  control  over  the  goods.  (lb. ;  Reg.  v. 
Hohson,  lb.  400.)  The  defendant  may  be  convicted  of  receiving,  al- 
though he  assisted  in  the  theft.  (R.  v.  Dyer,  2  Hast,  P.  C.  767 ;  R.  v. 
Atwell,  ib. ;  Reg.  v.  Oraddoch,  2  Den.  C.  O.  31 ;  Reg.  v.  Hilton,  Bell, 
O.  O.  20 ;  Reg.  v.  Hughes,  Bell,  O.  0. 242.)  But  not,  if  he  actuaUy  stole 
the  goods.  (Reg.  v.  Perkins,  2  Den.  G.  G.  459.)  Where  the  jury  found 
that  a  wife  received  the  goods  without  the  Imowledge  or  conti'ol  of  her 
husband,  and  apart  from  him,  and  that  he  afterwards  adopted  his  wife's 
receipt,  no  active  receipt  on  his  part  being  shown,  it  was  held  that  the 
conviction  of  the  husband  could  not  be  sustained.  (Reg.  v.  Dring,  Dears. 
(B  B.  G.  G.  329.)  But,  where  the  wife  received  the  goods,  and  paid  six- 
pence on  account  to  the  thief,  and  the  husband  afterwards  met  the  thief, 
and  paid  the  balance,  it  was  held  he  was  guilty  of  receiving.  (Reg.  v. 
Woodward,  L.  d  G.  122 ;  31  L.  J.,  M.  G.  91.) 

Where  A.  stole  six  notes  of  ^6100  each,  and,  having  changed  them 
into  notes  of  ^620  each,  gave  some  of  them  to  B.,  it  was  held  that  B. 
could  not  be  convicted  of  receiving  the  said  notes ;  for  he  did  not  receive 
the  notes  that  were  stolen.  (B.  v.  Walkley,  4  Gar.  d  P.  132.)  But, 
where  the  principal  was  charged  with  sheep-stealing,  and  the  accessory 
with  receiving  "  twenty  pounds  of  mutton,  parcel  of  the  goods,"  etc.,  it 
was  held  good.  (R.  v.  Gowell,  2  East,  P.  G.  617,  781.)  Where  the 
prisoner  was  charged  with  stealing  certain  goods,  and  in  a  second  count 
with  receiving  "  the  goods  and  chattels  aforesaid,  so  as  aforesaid  stolen," 
the  indictment  was  held  good ;  and  a  conviction  upon  the  second  coimt 
after  an  acquittal  upon  the  first  was  supported.  (Reg.  v.  Huntley,  Bell, 
G.  G.  238  ;  8.  O.  29  L.  J.,  M.  G.  170.)  So  the  prisoner  may  be  convicted 
of  receiving,  although  the  evidence  is  also  consistent  with  his  having 
been  a  principal  in  the  second  degree  in  the  stealing.  (Req.  v.  Hilton, 
Bell,  G.  G.  20.) 

If  a  servant  commit  a  larceny  at  the  time  the  goods  are  received,  both 
servant  and  receiver  are  principals ;  but,  if  the  goods  are  received  subse- 
quently to  the  act  of  larceny,  it  becomes  a  case  of  principal  and  receiver. 
(B.  V.  Butteris,  6  G.  d  P.  147 ;  Reg.  v.  Ounnell,  9  G.  d  P.  365  :  Reg  v 
Roberts,  3  Gox,  G.  G.  74.)  '^' 

It  is  sufficient  if  the  prisoner  receive  the  goods,  knowing  them  to  be 
stolen,  though  he  gam  nothing  by  them,  if  it  be  for  conceahnent  or  to 
assist  the  thief.  (R.  v.  Richardson,  6  G.  d  P.  335 ;  R.  v  Davis  6  G  d 
P.  177.) 

There  should  be  some  evidence  that  another  person  stole  the  goods,  in 
th^tTy  anotlTer.    °^^^^  *°  convict  the  prisoner  of  receiving  them.     (R.  v.  Densley,  G  G.  d 
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P.  399.    And  see  Reg.  v.  Dear,  Leigh  S  Gave,  240 ;  and  R.  v.  Oordy, 
Russell  on  Grimes,  vol.  ii.  4ih  ed.  p.  556.) 

A  husband  may  be  convicted  of  receiving  property  which  his  wife  has 
voluntarily  stolen.     {Reg.  v.  M'Athey,  L.  <&  G.  250.) 

Even  under  the  repealed  section  winch  did  not  refer  to  embezzlement, 
it  was  held  that  the  defendant  could  be  convicted  of  receiving  embezzled 
goods,  embezzlement  being  deemed  larceny  by  the  7  &  8  Geo.  4,  c.  29, 
s.  47.     (See  Reg.  v.  Frampton,  Dears.  S  B.  585.) 

An  indictment  for  receiving  goods  obtained  by  false  pretences  should  False  pretences, 
state  that  they  were  so  obtained,  and  that  the  receiver  knew  it.  (R.  v. 
Wilson,  2  Moo.  G.  G.  52 ;  Reg.  v.  Rymes,  Z  O.  <6  K.  326.)  And  it  seems 
the  false  pretences  should  be  alleged  m  the  same  way  as  in  the  case  of 
an  indictment  for  obtaining  goods  by  false  pretences.  (Russell  on 
Grimes,  vol.  ii.  p.  554,  Hh  ed.)     And  see  sect.  95,  post,  283. 

Where  the  thief,  having  been  detected,  sold  the  goods  to  the  prisoner  The  goods  must 
with  the  consent  of  the  owner,  it  was  held  that  there  was  no  receipt  of  '"'™  ''^^"  stolen, 
stolen  goods.  (Reg.  v.  Dolan,  Dears.  G.  G.  436.  See  also  Reg.  v. 
Schmidt,  L.  R.,  1  G.  G.  R.  15.)  The  principal  felon  is  a  competent  wit- 
ness to  prove  the  larceny.  (R.  v.  JSaslam,  1  Leach,  G.  G.  418.)  But 
his  confession  is  not  evidence  against  the  receiver  (R.  v.  Turner,  1 
Moo.  G.  G.  347),  unless  made  in  his  presence,  and  assented  to  by  him. 
(Reg.  V.  Gox,  1  F.  d  F.  90.)  The  defendant  may  disprove  the  guUt  of 
the  principal.  (Fost.  365.)  If  the  principal  has  been  convicted,  the 
record  of  liis  conviction,  although  erroneous,  is  evidence  against  the  re- 
ceiver until  reversed.  (R.  v.  Baldioin,  R.  v.  R.  G.  G.  241.)  It  need 
not  appear  on  the  record  that  the  principal  was  attainted.  (Ih.;  R.  v. 
Hyman,  2  East,  P.  G.  782.) 

To  prove  guilty  knowledge,  other  instances  of  receiving  similar  goods  Pfof  "f  S"i"y 
stolen  from  the  same  person  may  be  given  in  evidence,  although  they  '"'<'*'i''''se- 
form  the  subject  of  other  indictments,  or  are  antecedent  to  the  receiving 
in  question.  (R.  v.  Dunn,  1  Moo.  G.  G.  146  ;  R.  v.  Davis,  6  Car.  <&  P. 
177 ;  Reg.  v.  Nicholls,  1  F.  li  F.51;  Reg.  v.  Mansfield,  G.  S  M.  140.) 
But  evidence  cannot  be  given  of  the  possession  of  goods  stolen  from  a 
different  person.  (Reg.  v.  Oddy,  2  Den.  G.  G.  264.)  Where  the  stolen 
goods  are  goods  that  have  been  found,  the  jury  must  be  satisfied  that  the 
prisoner  Imew  that  the  circumstances  of  the  finding  were  such  as  to  con- 
stitute larceny.  (R.  v.  Adams,  1  F.  d  F.  86.)  Where  the  tliief  had  at 
one  time  been  lawfully  employed  to  seU  articles  similar  to  those  stolen 
to  the  prisoner,  it  was  held  that,  in  the  absence  of  any  evidence  that  the 
prisoner  knew  that  the  authority  had  been  withdrawn,  he  should  be  ac- 
quitted. (Reg.  V.  Wood,  1  F.  d  F.  497.)  BeHef  that  the  goods  are 
stolen,  without  actual  laiowledge  that  they  are  so,  is  sufficient  to  sustain 
a  conviction.     (Reg.  v.  White,  1  F.  d  F.  665.) 

Recent  possession  of  stolen  property  may  support  the  presumption   Presumption 
either  that  the  prisoner  is  the  thief  or  that  he  is  the  receiver,  according   '''°°}  '■°°°"'  ^°^ 
to  the  circumstances  of  the  case.     In  R.  v.  Langmead  (L.  d  G.  427),  the 
presumption  was  made  that  the  prisoner  was  the  receiver.     And  see  tit. 
"Larceny  at  Gommon  Law"  ante,  225. 

An  indictment  for  the  substantive  felony  need  not  state  by  whom  the  indictment  for 
principal  felony  was  committed.  (R.  y.  Jervis,  6  Gar.  P.  166;  R.  v.  "  ^-'-  -— 
Gaspar,  2  Moo.  G.  G.  101.)  But,  if  it  do,  a  variance  will  be  fatal  unless 
amended.  (R.  v.  Woodford,  1  M.  d  Rob.  384.)  If  the  indictment  state 
the  larceny  to  have  been  conunitted  by  some  person  unknown,  it  is  no 
objection  that  the  grand  jury  at  the  same  assizes  find  a  bill  for  the  prin- 
cipal felony  against  J.  8.  (R.  v.  Bush,  R.  d  R.  G.  G.  372.)  An  indict- 
ment charging  that  a  certain  evil-disposed  person  feloniously  stole  cer- 
tain goods,  and  that  0.  D.  feloniously  received  the  said  goods,  knowing 
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Joinder  of 
counts. 


(v)  Receiving   them  to  be  stolen,  was  held  good  against  the  receiver,  as  for  a  substan- 
Stolen  Goods,   tive  felony.     [R.  v.  Caspar,  2  Moo.  O.  O.  101.)     Where  three  persons 

were  charged  with  larceny,  and  two  others  as  accessories,  in  separately 

receiving  portions  of  the  stolen  goods,  and  the  indictment  contained 
also  two  other  counts,  each  of  them  charging  one  of  the  receivers  sepa- 
rately with  a  substantive  felony  in  separately  receiving  a  portion  of  the 
stolen  goods,  it  was  ruled  that,  though  the  principals  were  acquitted,  the 
receivers  might  be  convicted  on  the  last  two  counts  of  the  indictment. 
{Reg.  V.  Pulham,  9  Car.  S  P.  280  ;  Reg.  v.  Hmjes,  Z  M.  <6  Rob.  156.) 

Indictment  for  By  sect.  92,  "  In  any  indictment  containing  a  charge  of  feloniously 

ceivirig  ™^  '^"  Stealing  any  property  it  shall  be  lawful  to  add  a  count  or  several  counts 
for  feloniously  receiving  the  same  or  any  part  or  parts  thereof,  knowing 
tlie  same  to  have  been  stolen ;  and  in  any  indictment  for  feloniously  re- 
ceiving any  property  knowing  it  to  have  been  stolen  it  shaU  be  lawful  to 
add  a  count  for  feloniously  steaHng  the  same  ;  and,  where  any  such  in- 
dictment shall  have  been  preferred  and  found  agaiust  any  person,  the 
prosecutor  shaE.  not  be  put  to  his  election,  but  it  shall  be  lawful  for  the 
jury  who  shall  try  the  same  to  find  a  verdict  of  guilty,  either  of  stealing 
the  property,  or  of  receiving  the  same,  or  any  part  or  parts  thereof,  luiow- 
ing  the  same  to  have  been  stolen ;  and,  if  such  indictment  shall  have 
been  preferred  and  found  against  two  or  more  persons,  it  shall  be  lawful 
for  the  jury  who  shall  try  the  same  to  find  aU  or  any  of  the  said  persons 
guUty  either  of  stealing  the  property  or  of  receiving  the  same,  or  any 
part  or  parts  thereof,  knowing  the  same  to  have  been  stolen,  or  to  find 
one  or  more  of  the  said  pei-sons  guilty  of  stealing  the  property,  and  the 
other  or  others  of  them  guilty  of  receiving  the  same  Or  any  part  or  parts 
thereof  knowing  the  same  to  have  been  stolen." 

Counts  may  be  joined,  charging  a  person  ■with  being  accessory  before 
the  fact  and  after,  or  as  accessory  before  the  fact  and  receiving,  or  as 
principal  and  receiver,  or  for  receiving  the  goods  and  harbouring  the 
thief;  and  the  prisoner  may  be  found  guilty  upon  both  counts.  (See  Reg. 
V.  Blaclrson,  V>  C.<&  P.  43  ;  Reg.  v.  Hughes,  Bell,  C.  C.  242 ;  B.  v.  Lee, 
6  C.  S  P.  536 ;  and  Reg.  v.  Caspar,  supra.) 

In  Reg.  v.  Ward  (2  P.  <&  P.  19),  it  was  held  that  a  count  for  stealing 
certain  articles  may  not  be  joined  with  a  count  for  receiving  those  and 
other  articles,  kno^ving  them  to  have  been  stolen ;  and  this  case  would 
seem  not  to  be  affected  by  the  alterations  in  the  present  section,  which 
only  permit  a  count  for  receiving  part  to  be  joined  with  a  count  for  steal- 
ing the  whole. 

A  count  charging  the  receiving  from  the  principal  may  be  joined  to  a 
count  charging  the  receiving  from  an  evU-dlsposed  person  (R.  v.  Austin, 
1  C.  S  P.  796) ;  so,  also,  the  latter  count  may  be  joined  to  one  for  killing 
with  intent  to  steal.     (R.  v.  Wheeler,  1  C.&P.  170.) 

It  seems  that,  where  three  acts  of  larceny  are  charged  in  separate 
counts,  there  may  also  be  three  separate  counts  for  receiving.  (See  Reg. 
V.  Heywood,  L.  &  C.  451.) 

By  sect.  93,  "Whenever  any  property  whatsoever  shall  have  been 
stolen,  taken,  extorted,  obtained,  embezzled,  or  otherwise  disposed  of  in 
such  a  manner  as  to  amotmt  to  a  felony,  either  at  common  law  or  by 
virtue  of  this  Act,  any  number  of  receivers  at  different  times  of  such 
property,  or  of  any  part  or  parts  thereof,  may  be  charged  with  substan- 
tive felonies  in  the  same  indictment,  and  may  be  tried  together,  notwith- 
standing that  the  principal  felon  shall  not  be  included  in  the  same  in- 
dictment, or  shall  not  be  in  custody  or  amenable  to  justice." 

On  an  indictment       By  sect.  94,  "  If,  upon  the  trial  of  any  two  or  more  persons  indicted  for 

ceiving,'person8    jointly  receiving  any  property,  it  shall  be  proved  that  one  or  more  of 

may  be' convicted   such  persons  separately  received  any  part  or  parts  of  such  property,  it 

of  separately         shall  be  laflrful  for  the  iiiry  to  convict  upon  such  indictment  such  of  the 
receiving.  -/     *-  t. 
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said  persons  as  sliall  be  proved  to  have  received  any  part  or  parts  of 
such  property." 

Where  several  prisoners  are  jointly  indicted  for  receiving  stolen  goods, 
and  one  who  is  acquitted  is  afterwards  indicted  separately  for  receiving 
the  same  goods,  he  may  plead  autrefois  acquit.  {B.  v.  Dann,  1  Moo.  O. 
O.  424.) 

This  section  extends  to  cases  where,  upon  an  indictment  for  a  joint 
receipt,  it  is  proved  that  the  prisoners  separately  received  the  whole  of 
the  stolen  property.     {Reg.  v.  Reardon  d  Bloor,  L.  R.,  1  O.  O.  B.  31.) 

By  sect.  95,  "  ^Vhosoever  shall  receive  any  chattel,  money,  valuable 
security,  or  other  property  whatsoever,  the  stealing,  taking,  obtaining, 
converting,  or  disposing  whereof  is  made  a  misdemeanour  by  this  Act, 
knowing  the  same  to  have  been  unlawfully  stolen,  taken,  obtained,  con- 
verted, or  disposed  of,  shall  be  guilty  of  a  misdemeanour,  and  may  be 
indicted  and  convicted  thereof,  whether  the  person  guilty  of  the  principal 
misdemeanour  shall  or  shall  not  have  been  previously  convicted  thereof, 
or  shall  or  shall  not  be  amenable  to  justice ;  and  every  such  receiver, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years 
and  not  less  than  three  [five]  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or  with- 
out solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping." 

As  to  "  valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 
As  to  "property,"  see  sect.  1,  ante,  226. 

The  indictment  should  particularize  the  mode  in  wliich  the  goods 
were  stolen,  etc. ;  it  is  not  enough  to  allege  them  to  have  been  unlawfully 
obtained,  taken,  and  carried  away.  (Beg.  v.  Wilson,  2  Moo.  O.  O.  52 ; 
Reg.  V.  Rymes,  S  G.  ci  K.  326 ;  Russell  on  Crimes,  vol.  ii,  AtJi  edit.  554.) 

By  sect.  96,  "  Whosoever  shall  receive  any  chattel,  money,  valuable 
security,  or  other  property  whatsoever,  knowing  the  same  to  have  been 
feloniously  or  unlawfully  stolen,  taken,  obtained,  converted,  or  disposed 
of,  may,  whether  charged  as  an  accessory  after  the  fact  to  the  felony,  or 
with  a  substantive  felony,  or  with  a  misdemeanour  only,  be  dealt  with, 
indicted,  tried,  and  punished  in  any  county  or  place  in  which  he  shall 
have  or  shaU  have  had  any  such  property  in  his  possession,  or  in  any 
coimty  or  place  in  which  the  party  guilty  of  the  principal  felony  or  mis- 
demeanour may  by  law  be  tried,  in  the  same  manner  as  such  receiver 
may  be  dealt  with,  indicted,  tried,  and  punished  in  the  county  or  place 
where  he  actually  received  such  property." 

See  sect.  114,  post,  295. 

As  to  "valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

As  to  "  property,"  see  sect.  1,  ante,  226. 

Where  an  indictment  found  in  the  county  of  A.  alleged  in  one  count  Vennc,  etc. 
that  the  principal  stole  a  sheep  in  the  county  of  A.,  and  in  another  count 
that  the  prisoner  received  the  sheep  in  the  county  of  B.  (being  the  same 
property  as  is  mentioned  in  the  other  coimt),  it  was  held  that  the  indict- 
ment showed  on  the  face  of  it  that  there  was  no  jurisdiction.  (Beg.  v. 
Martin,  1  Ben.  O.  O.  898;  1  O.  &  K.  950.) 

Wliere  the  stealing  is  in  A.  and  the  receiving  in  B.,  they  may  both  be 
laid  to  have  been  in  A.  {Beg.  v.  Hinley,  %  M.  S  Boh.  524 ;  and  see 
the  14  &  15  Vict.  c.  100,  s.  23.) 

Where  the  prisoner  sent  a  stolen  note  in  a  letter  to  a  banker  at  W., 
requesting  payment,  the  possession  of  the  postmaster  at  W.  was  held  to 
be  the  possession  of  the  prisoner  at  W.  {Reg.  v.  Cryer,  Dears.  S  B.  G. 
G.  324.  See  also  Beg.  v.  Bogers  S  others,  37  L.  J.,  M.  G.  83 ;  post, 
note  to  sect.  114.) 


The  indictment 
should  show  how 
the  goods  were 
obtained. 


Receiver,  where 
triable. 


'Possession. 


284. 

(X). 

tion  and 
Becovery  of 
Stolen  Pro- 
perty. 

Eeceivers  of  pro- 
perty, where  llie 
original  offence 
is  punishable  on 
summary  convic- 
tion. 


lLar«ttg. 


§11. 


By  sect.  97,  "  Where  the  stealing  or  taking  of  any  property  whatsoevei* 
is  by  this  Act  punishable  on  summary  conviction,  either  for  every  offence 
or  for  the  first  or  second  offence  only,  or  for  the  first  offence  only,  any 
person  who  shall  receive  any  such  property,  Imowing  the  same  to  be 
unlawfully  come  by,  shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  be  liable,  for  every  first,  second,  or  subsequent  offence  of  receiving, 
to  the  same  forfeiture  and  punishment  to  which  a  person  guilty  of  a  first, 
second,  or  subsequent  offence  of  stealing  or  taking  such  property  is  by 
this  Act  made  hable." 

See  the  24  &  25  Vict.  c.  lid, post,  tit.  "Metal,"  for  the  summary  con- 
viction of  dealers  in  old  metal ;  and  the  6  &  7  Vict.  c.  40,  for  pawning 
woollen  articles,  etc. 


Principals  in  the 
second  degree, 
and  accessories. 
Abettors  in  mis- 
demeanours. 
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(w)   Accessories. 

By  sect.  98,  "  In  case  of  every  felony  punishable  under  this  Act,  every 
piincipal  in  the  second  degree,  and  every  accessory  before  the  fact,  shall 
be  punishable  in  the  same  maimer  as  the  principal  in  the  first  degree  is 
by  this  Act  punishable  ;  and  every  accessory  after  the  fact  to  any  felony 
punishable  under  this  Act  (except  only  a  receiver  of  stolen  property) 
shall  on  conviction  be  liable,  at  the  discretion  of  the  Court,  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement ;  and  every  person  who  shall 
aid,  abet,  counsel,  or  procure  the  commission  of  any  misdemeanour 
punishable  under  this  Act,  shall  be  liable  to  be  indicted  and  punished  as 
a  principal  offender." 

For  the  law  upon  tliis  subject,  see  tit.  '■'Accessories,"  Vol.  I. 

By  sect.  99,  "  Wlrosoever  shall  aid,  abet,  cotmsel,  or  procure  the  com- 
mission of  any  offence  which  is  by  this  Act  pimishable  on  summary 
conviction,  either  for  every  time  of  its  commission,  or  for  the  first  and 
second  time  only,  or  for  the  first  time  only,  shall,  on  conviction  before  a 
justice  of  the  peace,  be  liable  for  every  first,  second,  or  subsequent 
offence  of  aiding,  abetting,  oounseUing,  or  procuring,  to  the  same  for- 
feiture and  pimislunent  to  which  a  person  guilty  of  a  first,  second,  or 
subsequent  offence  as  a  principal  offender  is  by  this  Act  made  liable." 


Tile  o^vnc^  of 
stolen  property 
prosecuting  thief 
or  receiver  to 
conviction  shall 
have  restitution 
of  his  property. 


Provision  as  to 
valuable  and  ne- 
gotiable securi- 
ties. 


Not  to  apply  to 
prosecutions  of 
trustees,  bankers, 
etc. 
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By  sect.  100,  "If  any  person  guilty  of  any  such  felony  or  misdemea- 
nour as  is  mentioned  in  this  Act,  in  stealing,  taldng,  obtaining,  extort- 
ing, embezzling,  converting,  or  disposing  of,  or  in  Imowingly  receiving, 
any  chattel,  money,  valuable  security,  or  other  property  whatsoever, 
shall  be  indicted  for  such  offence  by  or  on  the  behalf  of  tlie  owner  of 
the  property,  or  his  executor  or  administrator,  and  convicted  thereof,  in 
such  case  the  property  shall  be  restored  to  the  o-ivner  or  his  representa- 
tive ;  and  in  every  case  in  this  section  aforesaid  the  Court  before  whom 
any  person  shall  be  tried  for  any  such  felony  or  misdemeanour  shall 
have  power  to  award  from  time  to  time  writs  of  restitution  for  the  said 
property,  or  to  order  the  restitution  thereof  in  a  summaiy  manner  :  pro- 
vided that,  if  it  shall  appear  before  any  award  or  order  made  that  any 
valuable  security  shall  have  been  bond  fide  paid  or  discharged  by  some 
person  or  body  corporate  liable  to  the  payment  thereof,  or  being  a  nego- 
tiable instrument  shall  have  been  bond  fide  taken  or  received  by  transfer 
or  delivery,  by  some  person  or  body  corporate,  for  a  just  and  valuable 
consideration,  without  any  notice  or  without  any  reasonable  cause  to 
suspect  that  the  same  had  by  any  felony  or  misdemeanom-  been  stolen, 
taken,  obtained,  extorted,  embezzled,  converted,  or  disposed  of,  in  such 
case  the  Court  shall  not  award  or  order  the  restitution  of  such  security : 
provided  also,  that  nothing  in  this  section  contained  shall  apply  to  the 
case  of  any  prosecution  of  any  trustee,  banker,  merchant,  attorney,  fac- 
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tor,  broker,  or  other  agent  intrusted  with  the  possession  of  goods  or  do- 
cuments of  title  to  goods  for  any  misdemeanour  against  this  Act." 

As  to  "  valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

As  to  "  property,"  see  sec.  1,  ante,  226. 

As  to  the  last  proviso,  see  sects.  75-87,  ante,  265-269. 

The  last  proviso  is  especially  for  the  protection  of  persons  receiving 
goods  from  factors,  etc.,  under  such  circumstances  that  their  title  to 
them  is  valid.  See  the  6  Geo.  4,  c.  94,  and  the  5  &  6  Vict.  c.  39.  But 
this  proviso  only  applies  to  prosecutions  for  misdemeanours. 

It  is  to  be  observed  that  the  Court  has  power  to  order  the  restitution 
of  property  only  where  the  prisoner  is  convicted. 

By  the  common  law,  it  should  seem  that,  where  a  party's  goods  have  By  the  common 
been  stolen,  though,  indeed,  his  ownership  in  the  goods  be  not  thereby  '"''• 
absolutely  divested,  yet,  until  he  has  done  aU  that  he  can  to  bring  the 
felon  to  justice,  his  remedy  to  recover  back  the  goods,  either  by  a  re- 
taking, or  action,  or  otherwise,  is  suspended.  Otherwise,  oifences  would 
be  made  up  and  healed,  and  parties  would  naturally  seek  there  own  im- 
mediate advantage,  rather  than  the  security  of  the  public.  (See  1  Hale, 
546  ;  Noy,  82  ;  4  Bl.  Gam.  368.) 

It  is  clear,  therefore,  the  owner  could  have  no  civil  redress  against  the 
felon  himself  before  conviction ;  for  it  would  be  merging  the  felony  in  the 
civil  action.  (See  4  Bl.  Gom.  868,  866  ;  Groshy  v.  Leng,  12  East,  409.) 
And,  if  he  has  no  redress  against  the  felon  himself,  he  has  not  against 
persons  who  derive  their  title  through  him. 

And  it  was  held  that,  if  goods  have  been  stolen,  or  there  be  reasonable 
gi'ound  for  presuming  that  fact,  the  owner  cannot  maintain  trover 
against  the  person  who  bought  them  of  the  supposed  tliief,  without  he 
has  done  everything  in  his  power  to  bring  the  thief  to  justice.  (Oimson 
V.  Woodfall,  %G.<&P.  41.) 

If  the  owner  take  liis  goods  again  of  the  offender,  to  the  intent  to  fa- 
vour Mm,  or  maintain  him,  this  is  unlawful,  and  punishable  by  fine  and 
imprisonment ;  but,  if  he  take  them  again  without  any  such  intent,  it  is 
no  offence.     (1  Hale,  546.) 

Provided  the  best  endeavours  be  used  to  bring  the  offender  to  justice, 
that,  when  done,  wiU  suiSce  to  entitle  the  owner  to  his  remedy  to  get 
back  the  goods ;  therefore,  if,  after  the  prosecution  is  commenced,  and 
before  trial,  the  offender  dies,  or  breaks  prison,  or  if  he  stands  mute,  or 
challenges  more  than  the  number  he  is  allowed  without  assigning  a 
reason,  or  the  hke,  the  right  of  the  party  injured  wiU  not  be  subverted. 
(1  Hale,  540.) 

After  the  conviction  or  proper  prosecution  of  the  offender,  the  pro- 
prietor may  take  his  goods  wherever  he  can  find  them,  so  that  it  be  ef- 
fected without  any  breach  of  the  peace,  because  he  satisfied  public  jus- 
tice, and  is  entitled  to  a  writ  of  restitution  whenever  he  thinks  fit  to  de- 
mand it.     (1  Hale,  546  ;  4  Bl.  Com.  368.) 

And,  if  the  felon  be  pardoned  after  conviction,  or  even  if  he  be  hon& 
fide  acquitted,  the  owner  may  bring  an  action  against  liim,  in  trespass  or 
trover,  to  recover  damages ;  for  the  civil  right  was  not  merged  in  the 
pubhc  injury,  but  only  suspended  till  the  prosecution  was  concluded. 
{Crosby  v.  Leng,  12  Bast,  409.) 

If  the  thing  stolen  have  been  converted  into  money,  the  owner  may, 
after  having  done  all  he  can  to  bring  the  offender  to  justice,  have  the 
produce,  instead  of  the  specific  chattel.  (5  Co.  109  ;  Keilui.  49.  And  see 
now  the  30  &  31  Vict.  c.  35,  s.  9,  infra.) 

And  it  seems  now  clear,  though  formerly  disputed,  that,  if  the  goods 
stolen  have  been  openly  sold,  and  bond  fide  pui-chased  in  market  overt, 
the  OAvner  may  have  them  restored,  even  from  an  innocent  purchaser. 
{Keilw.  35,  48;  1  Hale,  542;  2  Hawlc.  a.  23,  s.  54;  Gom..  Big.  "Jus- 
tices," (A),  "Marlcet"  (A)  ).     And,  though  this  may  seem  hard  upon 
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(x)  Eestitu-     the  buyer  wlio  has  given  value  for  them,  it  should  be  remembered  that 

tion  and  Be-    either  he  or  the  original  owner  must  suffer ;   and  that  the  latter  has 

covery  of      done  a  meritorious  act  in  bringing  an  offender  to  justice,  whereas  the 

Stolen  Pro-    merit  of  the  former  is  only  negative,  in  having  been  guilty  of  no  unfair 

perty.         transaction.     (4  5Z.  Com.  363.)     The  masim,  therefore,  "  spoUatus  debet 

ante  omnia  restitui,"  is  founded  on  a  principle  of  equity.     But  this  rule 

cannot  be  extended,  so  as  to  affect  any  intermediate  possessors  of  the 
property  who  have  sold  it  before  conviction;  and  the  owner  cannot 
maintain  trover  against  them,  even  though  he  gave  them  notice  that  it 
was  stolen,  while  it  remained  in  their  possession.  (Norwood  v.  Smith, 
2  T.  R.  750 ;  2  Leach,  586 ;  and  see  Bishop  v.  Shillito,  2  B.  S  AM. 
329,  n.) 

The  prosecutor  in  an  indictment  can  never  recover  any  other  things 
than  those  stated  in  the  indictment ;  but,  if  more  have  been  stolen,  they 
win  be  forfeited  to  her  Majesty.     (5  Go.  110 ;  Keilw.  49  ;  1  Hale,  545.) 

By  statute.  By  Statute-I  — The  foregoing  rules  are  applicable  to  the  restitution  of 

stolen  goods,  where  the  stealing  amounts  to  an  offence  at  common  law. 

If  a  prisoner  is  indicted  upon  several  indictments  for  distinct  offences 
of  larceny,  and  found  guilty  upon  two  of  them,  it  is  usual  for  the  Court 
to  forego  trying  him  on  the  others ;  but,  where  the  property  stolen  is  con- 
siderable, it  is  advisable  to  try  him  upon  all  indictments,  in  order  that 
the  Court  may  award  restitution;  for,  unless,  after  judgment  on  the  two 
indictments  upon  which  he  has  been  found  guilty,  the  prisoner  pleads 
guilty  to  the  others,  the  Court  cannot  award  restitution.  (Rob.  J.  P. 
312.) 

In  a  case  where  the  prisoner  was  convicted  of  steaHng  a  bill  of  ex- 
change and  a  considerable  sum  of  money  in  specie,  and  the  evidence 
tended  to  show  that  he  must  have  purchased  a  horse  with  part  of  the 
proceeds  of  the  bill,  the  Court  ordered  the  horse  to  be  delivered  to  the 
prosecutor.  (R.  v.  Powell,  7  O.  d  P.  640.)  But  othenvise  of  a  Bank  of 
England  note  stolen,  after  it  had  been  paid  and  cancelled  by  the  Bank. 
(R.  Y.  Stanton,  1  O.  S  P.  431.) 

The  Court  will  not  in  general  award  restitution  where  the  owner  has 
been  guilty  of  gross  neglect  in  bringing  the  offender  to  justice.  (2  Hawh. 
c.  23,  s.  56.) 

The  owner  shall  have  no  more  goods  than  are  mentioned  in  the  indict- 
ment, though  other  goods  were  stolen  at  the  same  time ;  and  the  reason 
is  because  by  such  omission  the  offender  might  have  escaped.  ( Keilw. 
49  ;  1  Hah,  545.) 

Where  a  man  stole  cattle,  and  sold  them  in  open  market,  the  prosecu- 
tor had  restitution  of  the  money,  because  it  arose  by  the  stealing.  (Noy, 
128.) 

By  the  31  Eliz.  c.  12,  stolen  horses  sold  in  open  market  can  be  claimed 
by  the  owner  within  six  months,  by  paying  the  buyer  for  the  cost. 

The  Court  has  no  jurisdiction  to  direct  the  disposal  of  property  found 
in  the  felon's  possession,  not  forming  part  of  that  stolen.  (Reg.  v.  Pearoe, 
Bell,  O.  a.  235,  S.  C. ;  27  L.  J.,  M.  O.  231.) 

An  order  for  restitution  may  be  made,  although  a  title  to  the  goods  has 
'  been  acquired  by  the  person  on  whom  the  order  is  made  under  the  5  &  6 
Vict.  c.  39 ;  and  disobedience  of  such  an  order  will  be  punishable  by  at- 
tachment. (Reg.  V.  Wolley,  8  Cox,  G.  G.  337.)  The  making  of  the  order 
is  not  discretionary  but  imperative.     (Ih.) 

"Where  a  prisoner  pleaded  guilty  to  stealing  several  articles,  the  pawn- 
brokers into  whose  hands  the  goods  had  come  objected  to  any  order  of 
restitution,  saying  that  the  pledging  of  the  goods  might  not  have  amounted 
to  felony,  and  that  as  against  their  title  to  the  goods  the  prisoner's  con- 
fession ought  not  to  avail;  but  Alderson,  B.,  and  Martiji,  B.,  said  they 
were  satisfied  from  the  depositions  that  the  prisoner  was  not  an  agent, 
but  was  guilty  of  felony;  and  am  order  for  restitution  was  granted.  (Reg. 
v.  MacUin,  5  Gox,  G.  O.  216.) 
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It  is  now  provided  by  tlie  30  &  31  Viot.  c.  35,  s.  9,  that,  "Where  any 
prisoner  shall  be  convicted,  either  summarily  or  otherwise,  of  larceny  or 
other  offence  which  includes  the  steaUng  of  any  property,  and  it  shall 
appear  to  the  Court  by  the  evidence  that  the  prisoner  has  sold  the  stolen 
property  to  any  person,  and  that  such  person  has  had  no  knowledge  that 
the  same  was  stolen,  and  that  any  monies  have  been  taken  from  the  pri- 
soner on  his  apprehension,  it  shall  be  lawful  for  the  Court,  on  the  appU- 
cation  of  such  purchaser,  and  on  the  restitution  of  the  stolen  property  to 
the  pr'osecutor,  to  order  that  out  of  such  monies  a  sum  not  exceeding  the 
amount  of  the  proceeds  of  the  said  sale  be  delivered  to  the  said  pur- 
chaser." 

By  the  24  &  25  Vict.  c.  96,  s.  101,  "  Wliosoever  shall  corruptly  take 
any  money  or  reward,  directly  or  indirectly,  under  pretence  or  upon 
account  of  helping  any  person  to  any  chattel,  money,  valuable  security, 
or  other  property  whatsoever  which  shall  by  any  felony  or  misdemeanour 
have  been  stolen,  taken,  obtained,  extorted,  embezzled,  converted,  or 
disposed  of,  as  in  this  Act  before  mentioned,  shall  (unless  he  shall  have 
used  aU  due  diligence  to  cause  the  offender  to  be  brought  to  trial  for 
the  same)  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  hable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years  and  not  less  than  three  [five]  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  vidth  or  vrithout  hard 
labour,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  eighteen  years,  with  or  without  wliipping." 

As  to  "  valuable  security,"  see  sects.  1,  27,  ante,  226,  236. 

As  to  "property,"  see  sect.  1,  ante,  226. 

On  an  indictment  on  the  7  &  8  Geo.  4,  c.  29,  s.  58,  for  corruptly  re- 
ceiving money  under  pretence  of  helping  the  prosecutor  to  a  watch  which 
had  been  stolen  from  him,  Tindall,  C.J.,  left  to  the  jury,  first,  whether 
the  watch  was  stolen ;  and,  secondly,  whether  the  prisoner  took  the  pro- 
secutor's money  under  a  corrupt  pretence,  and  not  intending  to  detect 
the  thief  if  possible.  In  this  case  there  was  no  evidence  to  show  that 
the  prisoner  was  in  anyway  connected  with  the  tliief ;  and  such  evidence 
was  not  thought  essential  to  a  conviction.  (Reg.  v.  King,  1  Cox,  G.  O. 
36.J 

One  who  assists  the  prosecutor  at  his  request  in  recovering  the  stolen 
property,  not  meaning  to  bring  the  guilty  parties  to  justice,  although  he 
knows  them,  nor  yet  meaning  to  screen  them  or  share  the  money  with 
them,  is  witlun  the  statute.  (Beg.  v.  Pascoe,  1  Den.  G.  G.  456.)  So 
the  defendant  may  be  convicted,  though  he  did  not  know  the  thief,  nor 
pretend  that  he  did,  and  though  he  had  no  power  to  apprehend  the  thief, 
and  though  the  goods  were  never  restored,  and  the  defendant  had  no 
power  to  restore  them.     (B.  v.  Ledbitter,  1  Moo.  0.  G.  76.) 
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(y)  Appre- 
hension of 
Offenders, 
etc. 


Taking  a  reward 
for  helping  to  the 
recovery  of  stolen 
l)roperty  without 
bringing  the  of- 
fender to  trial. 


(y)  Apprehension  oj?  Oitpendees,  and  other  Pboceedings. 

By  sect.  103,  "  Any  person  found  committing  any  offence  punishable, 
either  upon  indictment  or  upon  summary  conviction,  by  vfrtue  of  this 
Act,  except  only  the  offence  of  angling  in  the  daytime,  may  be  imme- 
diately apprehended  without  a  warrant  by  any  person,  and  forthwith 
taken,  together  with  such  property,  if  any,  before  some  neighbouring 
justice  of  the  peace,  to  be  dealt  with  according  to  law;  and,  if  any  credible 
witness  shall  prove  upon  oath  before  a  justice  of  the  peace  a  reasonable 
cause  to  suspect  that  any  person  has  in  his  possession  or  on  his  premises 
any  property  whatsoever  on  or  with  respect  to  which  any  offence,  pimish- 
able  either  upon  indictment  or  upon  summary  conviction  by  virtue  of 
this  Act,  shall  have  been  committed,  the  justice  may  grant  a  warrant  to 
search  for  such  property,  as  in  the  case  of  stolen  goods ;  and  any  person 
to  whom  any  property  shall  be  offered  to  be  sold,  pawned,  or  delivered, 


A  person  in  the 
act  of  committing 
any  offence  may 
be  apprehended 
without  a  war- 
rant. 

A  justice,  upon 
good  grounds  of 
suspicion  proved 
on  oath,  may 
grant  a  search 
warrant. 


Any  person  to 
whomstoVn  pro- 
perly is  offered 
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(z)  Summary 
Proceedings, 
etc. 

may  seize  the 
party  offering  it. 

A  person  loiter- 
ing at  night  and 
suspected  of  any 
felony  may  be 
apprehended. 


ILar«ng. 


§n. 


The  person  ar- 
rested must  be 
talcen  before  a 
justice  imme- 
diately. 

Arrest  by  a  pri- 
vate person  must 
be  reasonable. 


if  he  shall  have  reasonable  cause  to  suspect  that  any  such  offence  has 
been  committed  on  or  with  respect  to  such  property,  is  hereby  authorized, 
and,  if  in  his  power,  is  required,  to  apprehend  and  forthwith  to  take 
before  a  justice  of  the  peace  the  party  offering  the  same,  together  with 
such  property,  to  be  dealt  with  according  to  law." 
See  also  the  next  section. 

By  sect.  104,  "  Any  constable  or  peace  oificer  may  take  into  custody, 
without  warrant,  any  person  whom  he  shall  find  lying  or  loitering  in  any 
highway,  yard,  or  other  place  during  the  night,  and  whom  he  shall  have 
good  cause  to  suspect  of  having  committed,  or  being  about  to  commit, 
any  felony  against  this  Act,  and  shall  take  such  person,  as  soon  as  rea- 
sonably may  be,  before  a  justice  of  the  peace,  to  be  dealt  with  according 
to  law." 

By  the  14  &  15  Vict.  c.  19,  s.  11,  it  is  provided  that  any  person  what- 
soever may  apprehend  any  person  who  shall  be  found  committing  any 
indictable  offence  in  the  night,  and  convey  him  or  deliver  him  to  some 
constable  or  other  peace  officer,  in  order  to  his  being  conveyed  as  soon 
as  conveniently  may  be  before  a  justice  of  the  peace,  to  be  dealt  with 
according  to  law. 

And  by  sect.  12,  any  one  assaulting  a  person  entitled  to  apprehend 
him  will  be  guilty  of  a  misdemeanour. 

The  person  arrested  must  be  taken  unmediately  before  a  justice,  and 
by  the  direct  road,  or  the  person  arresting  him  will  be  liable  to  an  action 
of  trespass.  {Morris  v.  Wise,  2  F.  S  F.  51 ;  and  see  Fox  v.  Gaunt,  3 
£.  &  Ad.  798;  Deercourt  v.  GorUsUey,  24  L.  J.,  Q.  B.  313.) 

A  private  person  must  not  only  have  reasonable  gi-ounds  for  arresting 
a  suspected  person,  but  must  prove  that  a  felony  has  been  committed. 
{Bechwith  v.  Philby,  G  B.  S  G.  035.) 

Under  sect.  104,  a  constable  may  seize  a  person  whom  he  suspects  of 
having  (at  some  previous  period)  committed  a  felony. 


(z)    SUMMAEY   PbOOEBDINGS,  VenUE,  CoSTS,  ETC 

Mode  of  compel-  By  sect.  105,  "Where  any  person  shall  be  charged  on  the  oath  of  a 
ance'of%CTson3'  credible  witness  before  any  justice  of  the  peace  with  any  offence  punish- 
punishable  on  able  on  Summary  conviction  under  this  Act,  the  justice  may  summon  the 
summary  convic-  person  charged  to  appear  at  a  time  and  place  to  be  named  in  such  sum- 
*'°"'  nions ;  and,  if  he  shall  not  appear  accordingly,  then  (upon  proof  of  the 

due  service  of  the  summons  upon  such  person,  by  deUvering  the  same  to 
him  personally,  or  by  leaving  the  same  at  his  usual  place  of  abode),  the 
justice  may  either  proceed  to  hear  and  determine  the  case  ex  parte,  or 
issue  his  warrant  for  apprehending  such  person,  and  bringing  liim  before 
himself  or  some  other  justice  of  the  peace ;  or  the  justice  before  whom 
the  charge  shall  be  made  may  (if  he  shall  so  tliink  fit),  without  any  pre- 
vious simimons  (imless  where  otherwise  specially  directed),  issue  such 
warrant ;  and  the  justice  before  whom  the  person  charged  shall  appear 
or  be  brought  shall  proceed  to  hear  and  determine  the  case." 

And  see  the  11  &  12  Vict.  c.  43. 

In  cases  of  persons  under  the  age  of  sixteen,  see  the  10  &  11  Vict.  c.  82, 
and  the  13  &  14  Vict.  c.  37,  ante,  177. 

The  24  &  25  Vict.  c.  96,  contains  no  provision  as  to  the  tune  witliin 
which  prosecutions  for  offences  punishable  on  summary  conviction  under 
that  Act  must  be  commenced;  and,  therefore,  the  11  &  12  Vict.  c.  43, 
s.  11,  which  requires  the  information  to  be  laid  witliin  six  months,  will 
apply. 

The  procedure  ia  summary  convictions  in  London  and  the  metropolitan 
police  district  is  regulated  by  the  2  &  3  Vict.  c.  47. 

Application  of  By  sect.  106,  "  Every  sum  of  money  which  shall  be  forfeited  on  any 
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summary  conviction  for  the  value  of  any  property  stolen  or  taken,  or  for 
the  amount  of  any  injury  done  (such  value  or  amount  to  bo  assessed  in 
each  case  by  the  convicting  justice),  shall  be  paid  to  the  paiiy  aggrieved, 
except  where  he  is  unknown,  and  in  that  case  such  sum  shall  be  applied 
in  the  same  manner  as  a  penalty ;  and  every  sum  which  shall  be  im- 
posed as  a  penalty  by  any  justice  of  the  peace,  whether  in  addition  to 
such  value  or  amount  or  otherwise,  shall  be  paid  and  applied  in  the 
'^ame  manner  as  other  penalties  recoverable  before  justices  of  the  peace 
are  to  be  paid  and  appUed  in  cases  where  the  statute  imposing  the  same 
contains  no  direction  for  the  payment  thereof  to  any  person :  Provided 
that,  where  several  persons  shall  join  in  the  commission  of  the  same 
offence,  and  shall,  upon  conviction  thereof,  each  be  adjudged  to  forfeit  a 
sum  equivalent  to  the  value  of  the  property  or  to  the  amount  of  the 
injury,  in  every  such  case  no  further  sum  shall  be  paid  to  the  party 
aggrieved  than  such  value  or  amount ;  and  the  remaining  sum  or  sums 
forfeited  shall  be  applied  in  the  same  manner  as  any  penalty  imposed  by 
a  justice  of  the  peace  is  hereinbefore  directed  to  be  applied." 

Where  the  aggrieved  party  is  unknown,  the  forfeited  money  under  this 
section  must  be  paid  by  the  offender  to  the  magistrate's  clerk,  who  wiU 
pay  it  to  the  treasurer  of  the  county  in  aid  of  the  county  rate.  (11  &  12 
Vict.  0. 43,  s.  31;  Stone's  Petty  Sessions,  Ith  edit,  by  Bell  S  Gave,  p.  166.) 

By  sect.  107,  "  In  every  case  of  a  summary  conviction  under  this  Act, 
where  the  sum  which  shall  be  forfeited  for  the  value  of  the  property 
stolen  or  taken,  or  for  the  amount  of  the  injury  done,  or  which  shall  be 
imposed  as  a  penalty  by  the  justice,  shall  not  be  paid,  either  immediately 
after  the  conviction,  or  within  such  period  as  the  justice  shall  at  the  time 
of  the  conviction  appoint,  the  convicting  justice  (unless  where  otherwise 
specially  directed)  may  commit  the  offender  to  the  common  gaol  or  house 
of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept 
to  hard  labour,  according  to  the  discretion  of  the  justice,  for  any  term  not 
exceeding  two  months,  where  the  amount  of  the  sum  forfeited,  or  of  the 
penalty  imposed,  or  of  both  (as  the  case  may  be),  together  with  the  costs, 
shall  not  exceed  five  pounds,  and  for  any  term  not  exceeding  four  months 
where  the  amount,  with  costs,  shall  not  exceed  ten  pounds,  and  for  any 
term  not  exceeding  six  months  in  any  other  case,  the  commitment  to  be 
determinable  in  each  of  the  cases  aforesaid  upon  payment  of  the  amount 
and  costs." 

By  sect.  108,  "  Where  any  person  shall  be  summarily  convicted  before 
a  justice  of  the  peace  of  any  offence  against  this  Act,  and  it  shall  be  a 
first  conviction,  the  justice  may,  if  he  shall  so  think  fit,  discharge  the 
ofiender  from  his  conviction,  upon  his  making  such  satisfaction  to  the 
party  aggrieved  for  damages  and  costs,  or  either  of  them,  as  shall  be 
ascertained  by  the  justice." 

By  sect.  109,  "  In  case  any  person  convicted  of  any  offence  punishable 
upon  summary  conviction  by  virtue  of  this  Act  shaU  have  paid  the  sum 
adjudged  to  be  paid,  together  with  costs,  under  such  conviction,  or  shall 
have  received  a  remission  thereof  from  the  Crown,  or  from  the  lord  lieu- 
tenant or  other  chief  governor  in  Ireland,  or  shall  have  suffered  the  im- 
prisonment awarded  for  nonpayment  thereof,  or  the  imprisonment  ad- 
judged in  the  first  instance,  or  shall  have  been  so  discharged  from  his 
conviction  by  any  justice  as  aforesaid,  in  every  such  case  he  shall  be 
released  from  aU  further  or  other  proceedings  for  the  same  cause." 

For  forms  of  conviction,  summonses,  warrants,  etc.,  see  tit.  "  Oonvio- 
tion,"  Vol.  I.,  and  tits.  "Summons"  and  "  Warrant,"  Vol.  V.;  and  see 
also  the  forms,  post,  p.  305,  et  seq. 

By  sect.  110,  "  In  all  oases  where  the  sum  adjudged  to  be  paid  on  any 
summary  conviction  shall  exceed  five  pounds,  or^he  imprisonment  ad- 
judged shall  exceed  one  month,  or  the  conviction  shall  take  place  before 
one  justice  only,  any  person  who  shall  think  himself  aggrieved  by  any 
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(z)  Summary  such  conviction  may  appeal  to  tlie  next  Court  of  general  or  quarter  ses- 
Prooeedings,  sions  wliicli  shall  be  holden  not  less  than  twelve  days  after  the  day  of 
etc.  such  conviction  for  the  county  or  place  wherein  the  cause  of  complaint 
shall  have  arisen :  Provided,  that  such  person  shall  give  to  the  com- 
plainant a  notice  in  writing  of  such  appeal,  and  of  the  cause  and  matter 
thereof,  within  three  days  after  such  conviction,  and  seven  clear  days 
at  the  least  before  such  sessions,  and  shall  also  either  remain  in  custody 
until  the  sessions,  or  shall  enter  into  a  recognizance,  with  two  sufficient 
sureties,  before  a  justice  of  the  peace,  conditioned  personally  to  appear 
at  the  said  sessions,  and  to  try  such  appeal,  and  to  abide  the  judgment 
of  the  Court  thereupon,  and  to  pay  such  costs  as  shall  be  by  the  Court 
awarded;  or,  if  such  appeal  shall  be  against  any  conviction  whereby 
only  a  penalty  or  other  sum  of  money  shall  be  adjudged  to  be  paid,  shall 
deposit  with  the  clerk  of  the  convicting  justice  such  a  sum  of  money 
as  such  justice  shall  deem  to  be  sufficient  to  cover  the  sum  so  adjudged 
to  be  paid,  together  with  the  costs  of  the  conviction  and  the  costs  of  the 
appeal;  and,  upon  such  notice  being  given,  and  such  recognizance  being 
entered  into,  or  such  deposit  being  made,  the  justice  before  whom  such 
recognizance  shall  be  entered  into,  or  such  deposit  shall  be  made,  shall 
liberate  such  person  if  in  custody ;  and  the  Court  at  such  sessions  shaU 
hear  and  determine  the  matter  of  the  appeal,  and  shall  make  such  order 
therein,  with  or  without  costs  to  either  party,  as  to  the  Court  shall  seem 
meet,  and  in  case  of  the  dismissal  of  the  appeal  or  the  affirmance  of 
the  conviction  shall  order  and  adjudge  the  offender  to  be  punished  ac- 
cording to  the  conviction,  and  to  pay  such  costs  as  shall  be  awarded, 
and  shall,  if  necessary,  issue  process  for  enforcing  such  judgment ;  and 
in  any  case  where  after  any  such  deposit  shall  have  been  made  as  afore- 
said the  conviction  shall  be  affirmed,  the  Court  may  order  the  sum 
thereby  adjudged  to  be  paid,  together  with  the  costs  of  the  conviction 
and  the  costs  of  the  appeal,  to  be  paid  out  of  the  money  deposited, 
and  the  residue  thereof,  if  any,  to  be  repaid  to  the  party  convicted ;  and 
in  any  case  where  after  any  such  deposit  tha  conviction  shall  be  quashed, 
the  Court  shall  order  the  money  deposited  to  be  repaid  to  the  party 
convicted ;  and  in  every  case  where  any  conviction  shall  be  quashed 
on  appeal  as  aforesaid,  the  clerk  of  the  peace,  or  other  proper  officer, 
shall  forthwith  indorse  on  the  conviction  a  memorandum  that  the  same 
has  been  so  quashed ;  and  whenever  any  copy  or  certificate  of  such  con- 
viction shall  be  made,  a  copy  of  such  memorandum  shall  be  added  there- 
to, and  shall  be  sufficient  evidence  that  the  conviction  has  been  quashed 
in  every  case  where  such  copy  or  certificate  would  be  sufficient  evidence 
of  such  conviction." 

No cerftoraH, etc.  By  sect.  Ill,  "No  such  conviction  or  adjudication  made  on  appeal 
therefrom,  shall  be  quashed  for  want  of  form,  or  be  removed  by  certiorari 
into  any  of  her  Majesty's  superior  Coiui;s  of  record ;  and  no  warrant  of 
commitment  shall  be  held  void  by  reason  of  any  defect  therein,  provided 
it  be  therein  alleged  that  the  party  has  been  convicted,  and  there  be  a 
good  and  valid  conviction  to  sustain  the  same." 

The  words  "or  otiierwise"  followed  "certiorari"  in  the  corresponding 
section  of  the  9  Geo.  4,  c.  31;  but  they  are  here  omitted  that  they  may 
not  prevent  a  case  being  brought  before  any  of  the  superior  Courts  of 
law  under  the  20  &  21  Vict.  c.  43.  (Oreaves'  Criminal  Acts,  p.  64.)  In 
the  Act  relating  to  Ireland  these  words  are  not  omitted — 14  &  15  Vict, 
c.  92,  s.  24. 

Convictions  to  be  By  sect.  112,  "  Every  justice  of  the  peace  before  whom  any  person 
qu  "tefse'ssions.  ®^*^  ^^  convicted  of  any  offence  agamst  this  Act  shall  transmit  the  con- 
viction to  the  next  Court  of  general  or  quarter  sessions  which  shall  be 
holden  for  the  county  or  place  wherein  the  offence  shall  have  been  com- 
mitted, there  to  be  kept  by  the  proper  officer  among  the  records  of  the 
Court ;  and  upon  any  information  against  any  person  for  a  subsequent 
oifence,  a  copy  of  such  conviction,  certified  by  the  proper  officer  of  the 
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Court,  or  proved  to  be  a  true  copy,  shall  be  sufficient  evidence  to  prove  (z)  Summary 
a  conviction  for  the  former  offence,  and  the  conviction  shall  be  presumed  Proceedings, 
to  have  been  unappealed  against  until  the  contrary  be  shown." 

By  sect.  1  of  the  18  &  19  Vict.  c.  126,  it  is  enacted  that  "  where  any 
person  is  charged  before  any  justices  of  the  peace  assembled  at  such 
petty  sessions  as  hereinafter  provided  with  having  committed  simple 
larceny,  and  the  value  of  the  whole  of  the  property  alleged  to  have  been 
stolen  does  not,  in  the  judgment  of  such  justices,  exceed  five  shillings, 
or  with  having  attempted  to  commit  larceny  from  the  person,  or  simple 
larceny,  it  shall  be  lawful  for  such  justices  to  hear  and  determine  the 
charge  in  a  summary  way ;  and  if  the  person  charged  shall  confess  the 
same,  or  if  such  justices,  after  hearing  the  whole  case  for  the  prosecution 
and  for  the  defence,  shall  find  the  charge  to  be  proved,  then  it  shall  be 
lawful  for  such  justices  to  convict  the  person  charged,  and  commit  him 
to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned,  with 
or  without  hard  labour,  for  any  period  not  exceeding  three  calendar 
months ;  and  if  they  find  the  offence  not  proved,  they  shall  dismiss  'the 
charge,  and  make  out  and  dehver  to  the  person  charged  a  certificate 
under  their  hands,  stating  the  fact  of  such  dismissal ;  and  every  such- 
conviction  and  certificate  respectively  may  be  in  the  forms  (A.)  and  (B.), 
[post,  318)  in  the  Schedule  to  this  Act,  or  to  the  like  effect:  Provided 
always,' that  if  the  person  charged  do  not  consent  to  have  the  case  heard 
and  determined  by  such  justices,  or  if  it  appear  to  such  justices  that  the 
offence  is  one  which,  owing  to  a  previous  conviction  of  the  person  charged, 
is  punishable  by  law  with  transportation  or  penal  servitude,  or  if  such 
justices  be  of  opinion  that  the  charge  is,  from  any  other  circumstances, 
fit  to  be  made  the  subject  of  prosecution  by  indictment,  rather  than  to 
be  disposed  of  summarily,  such  justices  shall,  instead  of  summarily  ad- 
judicating thereon,  deal  with  the  case  in  all  respects  as  if  this  Act  had 
not  been  passed :  Provided  also,  that  if  upon  the  hearing  of  the  charge 
such  justices  shall  be  of  opinion  that  titiere  are  ckcumstances  in  the 
case  which  render  it  inexpedient  to  inflict  any  punishment,  they  shall 
have  power  to  dismiss  the  person  charged,  without  proceeding  to  a  con-' 
viction." 

By  sect.  2,  "  Where  the  justices  before  whom  any  person  is  charged 
as  aforesaid  propose  to  dispose  of  the  case  summarily  under  the  fore-' 
going  provisions,  one  of  such  justices,  after  the  examinations  of  aU  the 
witnesses  for  the  prosecution  have  been  completed,  and  before  calling 
upon  the  person  charged  for  any  statement  which  he  may  wish  to  make, 
shall  state  to  such  person  the  substance  of  the  charge  against  him,  and 
shall  then  say  to  him  these  words,  or  words  to  the  like  effect : — '  Do  you 
consent  that  the  charge  against  you  shall  be  tried  by  us,  or  do  you 
desire  that  it  shall  be  sent  for  trial  by  a  jury  at  the  sessions  or  assizes  ' 
(as  the  case  may  be) ;  and  if  the  person  charged  shall  consent  to  the 
charge  being  summarily  tried  and  determined  as  aforesaid,  then  the 
justices  shall  reduce  the  charge  into  writing,  and  read  the  same  to  such 
person,  and  shall  then  ask  him  whether  he  is  guilty  or  not  of  such 
charge  ;  and  if  such  person  shall  say  that  he  is  guHty,  the  justices  shall 
then  proceed  to  pass  such  sentence  upon  him  as  may  by  law  be  passed, 
subject  to  the  provisions  of  this  Act  in  respect  to  such  offence ;  but 
if  the  person  charged  shall  say  that  he  is  not  guilty,  the  justices. shall 
then  inquire  of  such  person  whether  he  has  any  defence  to  make  to 
such  charge,  and  if  he  shall  state  that  he  has  a  defence  the  justices 
shall  hear  such  defence,  and  then  proceed  to  dispose  of  the  case  sum- 
marily." 

By  sect.  3,  "  Where  any  person  is  charged  before  any  justices  at  such 
petty  sessions  as  aforesaid  with  simple  larceny  (the  property  alleged  to 
have  been  stolen  exceeding  in  value  five  shillings),  or  stealing  from  the 
person,  or  larceny  as  a  clerk  or  servant,  and  the  evidence,  when  the 
case  on  the  part  of  the  prosecution  has  been  completed,  is  in  the  opinion 

u  2 


Justices  to  ask 
the  accuaed 
whether  he  con- 
sents to  the 
charge  being 
summarily  de- 
termiued. 


Persons  charged 
Tvith  larceny, 
etc.,  may  plead 
guilty  before 
^justices  in  petty 
'sessions,  and  be 
■  sentenced  forth- 
with. 


292 

(z)  Summary 

Proceedings, 

etc. 


l^arccttg. 


§11: 


Justices  to  warn 
tlie  accused  that 
he  is  not  obliged 
to  plead. 


Power  to  remand 
persons  charged 
to  next  petty 
sessions. 


of  such  justices  sufficient  to  put  the  person  charged  on  his  trial  for  the 
ofl'ence  witli  wliich  lie  is  charged,  such  justices,  if  the  case  appear  to 
them  to  be  one  which  may  properly  be  disposed  of  in  a  summaiy  way, 
and  may  be  adequately  piuiished  by  virtue  of  the  powers  of  tliis  Act, 
shall  reduce  the  charge  into  \\Titing,  and  shall  read  it  to  the  said  person, 
and  shall  then  ask  liim  whether  he  is  guilty  or  not  of  the  charge ;  and 
if  such  person  shall  say  that  he  is  guilty  such  justices  shall  thereupon 
cause  a  plea  of  guilty  to  be  entered  upon  the  proceedings,  and  shall 
convict  liim  of  such  offence,  and  commit  him  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned,  with  or  without  hard  labour, 
for  any  tei-m  not  exceeding  six  calendar  months  ;  and  every  such  con- 
viction may  be  in  the  form  (C)  {post,  318)  in  the  schedule  to  this  Act,  or 
to  the  like  effect :  Provided  always,  that  the  said  justices,  before  they 
ask  such  person  whether  he  is  guUty  or  not,  shall  explain  to  him  that 
he  is  not  obliged  to  plead  or  answer  before  them  at  all,  and  that  if  he  do 
not  plead  or  answer  before  them  he  will  be  committed  for  trial  in  the 
usual  course." 

Persons  accused  By  sect.  4,  "  In  every  case  of  summary  proceeding  under  this  Act 
aiiM  of  counsel''  ^^  person  accused  shall  be  allowed  to  make  his  full  answer  and  defence, 
etc.  '     and  to  have  all  witnesses  examined  and  cross-examined  by  counsel  or 

attorney." 

By  sect.  5,  "  Wliere  any  person  is  charged  before  any  justice  or  jus- 
tices vrith  any  offence  mentioned  in  tliis  Act,  and  in  the  opinion  of  such 
justice  or  justices  the  case  may  be  proper  to  be  disposed  of  by  justices 
in  petty  sessions  under  tliis  Act,  the  justice  or  justices  before  whom 
such  person  is  so  charged  may,  if  he  or  they  see  fit,  remand  such 
person  for  further  examiaation  to  tlie  next  petty  sessions,  in  hke  man- 
ner in  all  respects  as  a  justice  or  justices  are  authorized  to  remand 
a  party  accused  under  the  Act  passed  in  the  Session  holden  in  the 
eleventh  and  twelfth  years  of  her  Majesty,  chapter  forty-two,  section 
twenty-one,  or  under  the  Petty  Sessions  Act  {Ireland),  1851,  section 
fourteen." 

By  sect.  6,  "  If  any  person  suffered  to  go  at  large  upon  entering  into 
such  recognizance  as  the  justice  or  justices  are  authorized  under  the 
last-mentioned  Act  to  take  on  the  remand  of  a  party  accused  do  not 
afterwards  appear  pursuant  to  such  recognizance,  then  the  justices 
before  whom  he  ought  to  have  appeared  shall  certify  (under  the  hands 
of  two  of  them)  on  the  back  of  the  recognizance,  to  the  clerk  of  the 
peace  of  the  county  or  place,  the  fact  of  such  nonappearance,  and  such 
recognizance  shaU  be  proceeded  upon  in  Ulce  manner  as  other  recog- 
nizances, and  such  certificate  shall  be  deemed  sufficient  prima  facie 
evidence  of  such  nonappearance." 

By  sect.  1,  "  The  justices  adjudicating  under  tliis  Act  shall  transmit 
the  conviction,  or  a  duplicate  of  a  certificate  of  dismissal,  with  the 
written  charge,  the  depositions  of  the  witnesses  for  the  prosecution  and 
for  the  defence,  and  the  statement  of  the  accused,  to  the  next  Court  of 
general  or  quarter  sessions  for  the  coimty  or  place,  there  to  be  kept  by 
the  proper  officer  among  the  records  of  the  Court ;  and  a  copy  of  such 
conviction,  or  of  such  certificate  of  dismissal,  certified  by  the  proper 
officer  of  the  Court,  or  proved  to  be  a  true  copy,  shall  be  sufficient  evi- 
dence to  prove  a  conviction  or  dismissal  for  the  offence  mentioned  therein 
in  any  legal  proceeding  whatever." 

By  sect.  8,  "  It  shall  be  lawful  for  the  justices  by  whom  any  person 
is  convicted  under  this  Act  to  order  restitution  of  the  property  stolen, 
taken,  or  obtained  by  false  pretences,  in  those  cases  in  wliich  the  Court 
before  whom  the  person  convicted  would  have  been  tried  but  for  tliis 
Act  may  be  by  law  authorized  to  order  restitution." 

And  see  now  the  30  &  31  Vict.  c.  85,  s.  9,  ante,  p.  287. 
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By  sect.  9,  "  Every  petty  sessions  for  the  purposes  of  this  Act  shall 
be  an  open  public  Court,  and  shall  be  the  petty  sessions  holden  for  a 
petty  sessional  division ;  and  a  written  or  printed  Notice  of  the  days 
and  hours  for  holding  such  petty  sessions  shall  be  posted  or  affixed  by 
the  clerk  to  the  justices  of  petty  sessions  upon  the  outside  of  some  con- 
spicuous part  of  the  building  or  place  where  the  same  are  held," 

By  sect,  10,  "  The  provisions  of  the  Act  of  the  session  holden  in  the 
eleventh  and  twelfth  years  of  her  Majesty,  chapter  forty-three,  shall  not 
be  construed  as  applying  to  any  proceeding  under  this  Act," 

By  sect,  11,  "Every  conviction  by  justices  in  petty  sessions  under 
this  Act  shall  have  the  same  effect  as  a  conviction  upon  indictment  for 
the  same  offence  would  have  had,  save  that  no  conviction  under  this 
Act  shall  be  attended  with  any  forfeiture," 

By  sect,  12,  "  Every  person  who  obtains  a  certificate  of  dismissal  or 
is  convicted  under  this  Act  shall  be  released  fi-om  aU  further  or  other 
criminal  proceedings  for  the  same  cause." 

By  sect.  13,  "  No  conviction,  sentence,  or  proceeding  under  tliis  Act 
shall  be  quashed  for  want  of  Form ;  and  no  warrant  of  commitment 
upon  a  conviction  shall  be  held  void  by  reason  of  any  defect  therein,  if 
it  be  therein  alleged  that  the  offender  has  been  convicted,  and  there  be 
a  good  and  valid  conviction  to  sustaua  the  same." 

By  sect.  14,  "  Where  any  charge  is  summarily  adjudicated  upon  under  Justices  may 
tills  Act,  or  an  offender  is  under  tins  Act  convicted  by  justices  in  petty  °J''expSes™'^ 
sessions  upon  a  plea  of  "guilty,"  it  shall  be  lawful  for  the  justices  by 
whom  such  charge  has  been  adjudicated  upon  or  offender  convicted, 
upon  the  request  of  any  person  who  has  preferred  the  charge  or  ap- 
peared to  prosecute  or  give  evidence  against  the  person  charged,  if  such 
justices  tliink  fit  so  to  do,  to  grant  a  certificate  to  such  person  of  the 
amount  of  the  compensation  which  such  justices  may  deem  reasonable 
for  his  expenses,  trouble,  and  loss  of  time  therein,  subject  nevertheless 
to  the  regulations  made  or  to  be  made  as  hereinafter  mentioned ;  and 
every  such  certificate  shall,  when  granted  in  England,  have  the  effect  of 
an  order  of  Court  for  the  payment  of  the  expenses  of  a  prosecution  made 
under  the  Act  of  the  seventh  year  of  King  Oeorge  the  Foui-th,  chapter 
sixty-four,  and  the  Acts  amending  the  same ;  and  when  granted  in 
Ireland  shall  have  the  effect  of  an  order  of  Court  for  the  payment  of  the 
expenses  of  a  prosecution  made  under  the  Act  of  the  fifty-fifth  year  of 
King  George  the  Third,  chapter  ninety-one,  and  the  Acts  amending  the 
same ;  and  the  amount  mentioned  in  such  certificate  shall  be  paid  in  Uke 
manner  as  the  money  mentioned  m  such  order  of  Court ;  and  all  certifi- 
cates to  be  granted  under  this  Act  shall  be  subject  to  the  like  regulations 
made  or  to  be  made  in  relation  thereto  as  the  certificates  mentioned  in 
the  said  Act  of  the  seventh  year  of  King  Oeorge  the  Fourth  to  be  granted 
by  examining  magistrates  are  or  may  be  subject  to  under  the  Act  of  the 
session  holden  in  tlie  foiu'teenth  and  fifteenth  years  of  her  Majesty, 
chapter  fifty-five :  Provided  also,  that  the  amount  of  the  fees  payable  to 
the  clerks  of  the  magistrates  in  petty  sessions  in  respect  of  any  proceed- 
ing under  this  Act,  and  of  the  fees  payable  to  the  clerks  of  the  peace  for 
filing  the  depositions,  conviction,  or  certificate  of  dismissal  aforesaid, 
and  of  all  such  expenses  of  apprehending  the  person  charged,  and  de- 
taining him  in  custody,  and  of  such  other  expenses  as  are  now  by  law 
payable  when  incurred  before  a  commitment  for  trial,  may  be  added  to 
the  certificate  for  compensation  aforesaid,  and  paid  in  the  like  manner." 

By  sect,  15,  the  to^vn-hall,  court-house,  etc,  may  be  used  for  petty 
sessions  imder  the  Act ;  and  by  sect,  16  any  metropolitan  or  stipendiary 
magistrate  may  act  alone. 

By  sect.  17,  "  Nothing  in  tliis  Act  shall  affect  the  provisions  of  the 


Act  of  the  session  holden  in  the  tenth  and  eleventh  years  of  her  Ma- 
jesty, chapter  eighty-two,  'For  the  speedy  Trial  and  Punishment  of 
Juvenile  Offenders,'  or  of  the  Act  of  the  session  holden  in  the  thirteenth 
■and  foui-teenth  years  of  her  Majesty,  chapter  thirty-seven,  "  For  the 
further  extension  of  Summary  Jurisdiction  in  Cases  of  Larceny,'  or  of 
the  Summary  Jurisdiction  [Ireland]  Act,  1851;  and  this  Act  shall  not 
extend  to  persons  punishable  under  the  said  Acts  so  far  as  regards  of- 
fences for  which  such  persons  may  he  punished  thereunder."  (See  tit. 
"Juvenile  Offenders,"  ante,  177.) 
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(z)  Summary 

Proceedings, 

etc. 


Nothing  to  affeot 
proTiaions  of  10 
&  11  Vict.  0.  83, 
and  13  &  14  Vict. 
0.  37. 


Sect.  18  provides  for  the  compensation  to  clerks  of  the  peace  and  other 
officers,  in  lieu  of  fees  and  emoluments ;  sect.  19  for  the  increase  of  the 
salary  of-  the  chief  magistrate ;  and  sect.  20  for  the  salary  of  clerks  of 
assize.  Sect.  21  repeals  so  much  of  the  12  Rio.  2,  o.  10,  and  14  Eic.  2, 
c.  12,  as  directs  the  payment  of  wages  to  justices  and  their  clerks. 
Sect.  22  provides  for  the  compensation  of  aggrieved  persons,  being  wit- 
nesses, in  cases  of  injury  to  property. 

By  sect.  23,  "  In  the  interpretation  of  this  Act '  comity '  shall  be  con- 
strued to  include  riding,  parts,  liberty,  and  division  of  a  county ;  '  bo- 
rough' to  include  city,  county  of  a  city  or  town,  and  town  corporate; 
'property'  to  include  everything  included  under  the  words  'chattel, 
money,  or  valuable  security,'  as  used  in  the  Act  of  the  session  holden  ia 
the  seventh  and  eighth  years  of  King  George  the  Fourth,  chapter 
twenty -nine ;  and  in  the  case  of  any  '  valuable  security'  the  value  of  the 
share,  interest,  or  deposit  to  wliioh  the  security  may  relate,  or  of  the 
money  due  thereon  or  secured  thereby,  and  remaining  unsatisfied,  or  of 
the  goods  or  other  valuable  thing  mentioned  in  the  warrant  or  order, 
shall  be  deemed  to  be  the  value  of  such  security." 

Extent  of  Act.  gy  gggt.  24,  this  Act  does  not  extend  to  Scotland. 


Interpretation  of 
terms. 


Venue,  in  pro- 
ceedings against 
persons  acting 
under  this  Act. 

Notice  of  action. 


General  issue, 
etc. 


By  the  24  &  25  Vict.  c.  96,  s.  113,  "AH  actions  and  prosecutions  to  be 
commenced  against  any  person  for  anytliing  done  in  pursuance  of  this  Act 
shall  be  laid  and  tried  in  the  county  where  the  fact  was  committed,  and 
shall  be  commenced  within  six  months  after  the  fact  committed,  and  not 
otherwise ;  and  notice  in  writing  of  such  action  and  of  the  cause  thereof 
shall  be  given  to  the  defendant  one  month  at  least  before  the  commence- 
ment of  the  action;  and  in  any  such  action  the  defendant  may  plead  the 
general  issue,  and  give  this  Act  and  the  special  matter  in  evidence,  at  any 
trial  to  be  had  thereupon ;  and  no  plaintiff  shall  recover  in  any  such  ac- 
tion if  tender  of  sufficient  amends  shall  have  been  made  before  such  action 
brought,  or  if  a  sufficient  sum  of  money  shall  have  been  paid  into  Court 
after  such  action  brought,  by  or  on  behalf  of  the  defendant;  and  if  a 
verdict  shall  pass  for  the  defendant,  or  the  plaintiff  shall  become  nonsuit, 
or  discontinue  any  such  action  after  issue  joined,  or  if,  upon  demurrer 
or  otherwise,  judgment  shall  be  given  against  the  plaintiff,  the  defendant 
shall  recover  Ms  full  costs  as  between  attorney  and  client,  and  have  the 
like  remedy  for  the  same  as  any  defendant  has  by  law  in  other  cases ; 
and  though  a  verdict  shall  be  given  for  the  plaintiff  in  any  such  action, 
such  plaintiff  shall  not  have  costs  against  the  defendant  unless  the  judge 
before  whom  the  trial  shall  be  shall  certify  his  approbation  of  the  action." 

In  an  action  for  imprisoning  the  plaintiff  upon  a  charge  of  felony  in 
pulling  down  part  of  a  house,  and  seUing  the  materials  : — Held  that  the 
defendant  was  within  the  protection  of  sect.  75  of  the  7  &  8  Geo.  4,  c. 
29  (which  section  is  almost  the  same  as  the  present),  if  he  bond  fide 
thought  he  was  acting  in  pursuance  of  the  Act.  (Budd  v.  Scott,  2  Scott, 
N.  B.  631 ;  Beeohey  v.  Sides,  Q  B.  £  O.  806 ;  Hughes  v.  Bucldand,  15 
M.  <&  W.  346 ;  Beed  v.  Oowmeadow,  6  Ad.  d  Ell.  661 ;  Oann  v.  Clipper- 
ton,  10  Ad.  S  Ell.  582.) 

By  a  recent  decision  in  the  Exchequer  Chamber  it  has  been  held  on  a 
biU  of  exceptions,  the  defendant  objecting  that  he  had  not  received  notice 


of  action  according  to  sect.  113  of  the  present  Act,  that  the  true  rule  is 
whether  the  defendant  honestly  believed  in  the  existence  of  such  a  state 
of  facts  as  would,  if  it  had  existed,  have  afforded  a  justification  for  the 
arrest  under  the  statute.  {Roberts  v.  Orchard  33  L.  J.,  Ex.  65 ;  %  H. 
d  G.  769.) 

It  has  been  held  at  Nisi  Prius  that  a  private  person,  who  gave  an- 
other into  custody  on  a  charge  of  having  committed  an  offence  against 
that  statute,  was  not  entitled  to  notice  of  action  under  the  75th  section  of 
the  Act  of  Geo.  4,  as  that  section  only  applied  to  constables  and  other 
officers,  and  persons  of  that  kind.  (Brooker  v.  Field,  9  Oar.  S  P.  651 ; 
sed  quare.) 

In  an  action  by  a  tenant  against  his  landlord  for  a  malicious  charge 
of  felony  under  the  7  &  8  Geo.  4,  o.  29,  s.  45,  for  stealing  fixtures  let  to 
him,  it  was  held  not  to  be  necessary  to  give  a  notice  of  action  under  the 
75th  section  of  that  Act.     {Dowell  v.  Beningfield,  1  Oar.  S  M.  9.) 
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Other 
Matters. 


stealers  of  pro- 
perty in  one  part 
of  the  United 
Kingdom  who 
have  the  same  in 
any  other  part  of 
the  United  King- 
dom may  be  tried 
and  punished  in 
that  part  of  the 
United  Kingdom 
where  they  have 
the  property. 


Out  of  the  Iting- 
dom. 


As  TO  Otheb  Mattehs. 

By  sect.  114,  "  If  any  person  shall  have  in  his  possession  in  any  one 
part  of  the  United  Kingdom  any  chattel,  money,  valuable  security,  or 
other  property  whatsoever,  which  he  shall  have  stolen  or  otherwise  felo- 
niously taken  in  any  other  part  of  the  United  Kingdom,  he  may  be  dealt 
with,  indicted,  tried,  and  punished  for  larceny  or  theft  in  that  part  of  the 
United  Kingdom  where  he  shaU  so  have  such  property,  in  the  same 
manner  as  it  he  had  actually  stolen  or  taken  it  in  that  part ;  and  if  any 
person  in  any  one  part  of  the  United  Kingdom  shall  receive  or  have  any 
chattel,  money,  valuable  security,  or  other  property  whatsoever  wliich 
shall  have  been  stolen  or  otherwise  feloniously  taken  in  any  other  part 
of  the  United  Kingdom,  such  person  knowing  such  property  to  have  been 
stolen  or  otherwise  feloniously  taken,  he  may  be  dealt  with,  indicted, 
tried,  and  punished  for  such  offence  in  that  part  of  the  United  Kingdom 
where  he  shall  so  receive  or  have  such  property,  in  the  same  manner  as 
if  it  had  been  originally  stolen  or  taken  in  that  part." 

Larceny  at  common  law  is  considered  to  be  committed  in  every  county  At  common  law. 
or  jurisdiction  into  which  the  thief  carries  the  stolen  goods. 

Larceny  committed  out  of  the  kingdom,  as  in  Jersey  or  France,  will 
not  be  within  the  section,  and  therefore  cannot  be  tried  in  England  al- 
though the  thief  has  the  goods  here.  (B.  v.  Prowes,  1  Moo.  0.  O.  349  ; 
Beg.  V.  Madge,  9  O.  S  P.  29,  Parke,  B.)  So  it  was  held  of  Scotland 
and  Ireland ;  but  the  present  section  embraces  both  Scotland  and  Ire- 
land. 

By  the  7  Geo.  4,  c.  64,  s.  12,  offences'  committed  on  the  boundaries  of  On  boundaries  of 
counties  may  be  tried  in  either  county.  counties. 

By  the  7  Geo.  4,  c.  64,  s.  18,  offences  committed  during  a  journey  or 
voyage  may  be  tried  in  any  county  through  wHch  the  carriage  or  vessel 
passed ;  and,  where  the  course  of  the  road  or  river,  etc.,  is  a  boundary, 
then  in  either  county. 

The  larceny  must  be  committed  "  in  or  upon  the  coach."  (Sharpe's 
case,  2  Lew.  233.) 

The  object  of  the  statute  is  to  enable  any  prosecutor  whose  property 
is  stolen  from  any  sort  of  carriage  to  prosecute  in  any  county  through 
any  part  of  which  the  carriage  has  passed.  (Beg.  v.  Sharpe,  Bears.  O. 
O.  415  ;  and  see  Beg.  v.  French,  8  Oox  O.  O.  253.)  Railway  trains  are 
within  the  Act.     {Beg.  v.  French,  supra.) 

By  the  2  &  3  Vict.  c.  82,  s.  1,  justices  may  commit  prisoners  from  de-   Detached  parts 
tached  parts  of  coimties,  surrounded  in  whole  or  in  part  by  the  county  for   "'  """""^s. 
which  they  act,  and  such  prisoners  may  be  tried  by  them,  etc.,  as  if  the 
detached  parts  were  parts  of  the  county  for  wliich  they  act. 


During  a  jour- 
ney. 
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Other 

Matters. 


Possession. 


Offences  com- 
mitted witiiin  the 
jurisdiction  of 
the  Admiralty. 


%WCttXtQ'  §  II. 

By  the  3  &  4  Vict.  c.  88,  s.  2,  outlying  districts  may  be  transferred 
from  one  county  to  another ;  and  by  the  7  &  8  Vict.  c.  61,  s.  1,  detached 
parts  of  counties  are  to  be  considered  as  belonging  to  the  county  by 
.which  tliey  are  surrounded. 

Countiea  of  cities       As  to  the  Committing  of  prisoners  in  counties  of  cities  and  towns 
an    owns.  where  there  are  no  assizes,  see  the  14  &  15  Vict.  o.  55,  s.  19. 

Where  a  chattel  stolen  in  one  county  was  sent  by  the  thief  in  a  parcel 
by  railway  into  another  county  to  the  receiver,  it  was  held  that  the  thief 
retained  the  control  over  the  stolen  chattel,  and  was  in  possession  of  it 
in  such  other  county.  The  Court  did  not  distinctly  say  whether  the 
possession  by  the  railway  company  or  by  the  receiver  was  the  possession 
of  the  thief.  (Reg.  v.  Rogers  and  others,  37  L.  J.,  M.  O.  83  ;  and  see 
Reg.  V.  Gryer,  ante,  283.) 

By  sect.  115,  "  AH  indictable  offences  mentioned  in  this  Act  which 
shall  be  committed  within  the  jurisdiction  of  the  Admiralty  of  England 
or  Ireland  shall  be  deemed  to  be  offences  of  the  same  nature,  and  Hable 
to  the  same  punishnients,  as  if  they  had  been  committed  upon  the  land 
in  England  or  Ireland,  and  may  be  dealt  with,  inquired  of,  tried,  and 
determined  in  any  county  or  place  in  which  the  offender  shall  be  appre- 
hended or  be  in  custody ;  and  in  any  indictment  for  any  such  offence  or 
for  being  an  accessory  to  any  such  offence,  the  venue  in  the  margin 
shall  be  the  same  as  if  the  offence  had  been  committed  in  such  county 
or  place,  and  the  offence  itself  shall  be  averred  to  have  been  committed 
"  on  the  high  seas  :"  provided  that  nothing  herein  contained  shall  alter 
or  affect  any  of  the  laws  relating  to  the  government  of  her  Majesty's  land 
or  naval  forces." 

The  common  law  took  no  cognizance  of  goods  stolen  at  sea ;  and  there- 
fore the  thief  could  not  be  indicted  for  the  larceny  in  any  county  into 
which  he  might  have  carried  them.  (3  Inst.  113 ;  1  Hawk.  P.  0.  c.  33, 
s.  52.) 

Wliere  the  prisoner  stole  goods  on  board  a  British  ship  upon  the  high 
seas,  and  was  afterwards  apprehended  and  tried  at  Southampton,  it  was 
held  that  he  was  rightly  tried  there  under  the  above  section.  (Reg.  v. 
Peel,  L.  d  C.  231;  32  L.  J.,  M.  O.  65.) 

By  sect.  116,  "In  any  indictment  for  any  offence  punishable  under 
this  Act,  and  committed  after  a  previous  conviction  or  convictions  for 
any  felony,  misdemeanour,  or  offence  or  offences  punishable  upon  sum- 
mary conviction,  it  shall  be  sufficient,  after  charging  the  subsequent 
offence,  to  state  that  the  offender  was  at  a  certain  time  and  place,  or  at 
certain  times  and  places,  convicted  of  felony,  or  of  an  indictable  misde- 
meanour, or  of  an  offence  or  offences  punishable  upon  siunmary  convic- 
tion (as.  the  case  may  be),  without  .otherwise  describing  the  previous 
felony,  misdemeanour,  offence  or  offences ;  and  a  certificate  containing 
the  substa,nce  and  effect  only  (omitting  the  foi-mal  part)  of  the  indictment 
and  conviction  for  the  previous  felony  or  misdemeanour,  or  a  copy  of 
any  such  summary  conviction,  pm-porting  to  be  signed  by  the  clerk  of 
the  Court  or  other  officer  having  the  custody  of  the  records  of  the  Court 
where  the  offender  was  first  convicted,  or  to  which  such  summary  con- 
viction shall  have  been  retm-ned,  or  by  the  deputy  of  such  clerk  or  officer 
(for  wliich  certificate  or  copy  a  fee  of  five  shillings  and  no  more  shall  be 
demanded  or  taken),  shall,  upon  proof  of  the  identity  of  the  person  of 
the  offender,  be  sufficient  evidence  of  such  conviction,  without  proof  of 
the  signatm-e  or  official  character  of  the  person  appeai-ing  to  have  signed 
the  same ;  and  the  proceedings  upon  any  indictment  for  committing  any 
offence  after  a  previous  conviction  or  convictions  shall  be  as  follows 
(that  is  to  say) : — The  offender  shall,  in  the  first  instance,  be  arraigned 
upon  so  much  only  of  the  indictment  as  charges  the  subsequent  offence, 
and  if  he  plead  not  guilty,  or  if  the  Coiu-t  order  a  plea  of  not  guilty  to 


Form  of  indict- 
ment for  a  sub- 
sequent offence. 


When  the  pre- 
vious conviction 
is  to  be  rroved 
on  the  trial. 


§11. 


Harcettg. 
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be  entered  on  his  behalf,  the  jury  shall  be  charged,  in  the  first  instance, 
to  inquire  concerning  such  subsequent  offence  only ;  and  if  they  find  hun 
guilty,  or  if  on  arraignment  he  plead  guilty,  he  shall  then,  and  not 
before,  be  asked  whether  he  had  been  previously  convicted  as  alleged  in 
the  indictment,  and  if  he  answer  that  he  had  been  so  previously  con- 
victed the  Court  may  proceed  to  sentence  him  accordingly,  but  if  he 
deny  that  he  had  been  so  previously  convicted,  or  stand  mute  of  malice, 
or  wiQ  not  answer  directly  to  such  question,  the  jury  shall  then  be 
charged  to  inquire  concerning  such  previous  conviction  or  convictions, 
and  in  such  case  it  shall  not  be  necessary  to  swear  the  jury  again,  but 
the  oath  already  taken  by  them  shaE.  for  all  purposes  be  deemed  to 
extend  to  such  last-mentioned  inquiry :  Provided,  that  if  upon  the  trial 
of  any  person  for  any  such  subsequent  offence  such  person  shall  give 
evidence  of  his  good  character,  it  shall  be  lawful  for  the  prosecutor,  in 
answer  thereto,  to  give  evidence  of  the  conviction  of  such  person  for  the 
previous  offence  or  offences  before  such  verdict  of  guilty  shall  be  returned, 
and  the  jury  shall  inquire  concerning  such  previous  conviction  or  con- 
victions at  the  same  time  that  they  inquire  concerning  such  subsequent 
offence." 

The  previous  conviction  should  be  stated  at  the  end  and  not  at  the 
beginning  of  the  indictment.  See  Beg.  v.  Hilton  (Bell,  O.  O.  20)  as  to 
the  practice  under  the  old  law ;  and  see  as  to  the  probable  meaning  of 
the  present  section,  Russell  on  Grimes,  ith  edit.,  vol.  ii. 

The  indictment  need  not  state  the  judgment.  {Reg.  v.  Spencer,  1  Car. 
S  Kir.  159.)  But  the  certificate  must  state  that  judgment  was  given  for 
the  previous  felony,  and  not  merely  that  the  prisoner  was  convicted. 
(Reg.  V.  Aohroyd,  1  Oar.  S  K.  159.)  Any  number  of  previous  convic- 
tions may  be  laid  and  proved.     (Reg.  v.  Clark,  Bears.  C.  C.  198.) 


Other 
Matters. 


Form  of  the 
indictment. 


Any  number  of 
previous  convic- 
tions may  be  laid. 


Arraignment  and 
mode  of  trial. 


Evidence  of  llie 
conviction. 


It  is  not  necessary  to  call  a  witness  who  was  present  at  the  trial ;  it  is   Proof  of  identity., 
sufficient  to  show  that  the  prisoner  and  the  person  who  underwent  the 
sentence  mentioned  in  the  certificate  are  the  same.     (Reg.  v.  Croft,  9 
Car.  &  P.  219 ;  Reg.  v.  Lo)ig,  1  F.  &  F.  77.) 

Formerly  the  prisoner  was  arraigned  upon  the  whole  indictment,  but 
only  given  in  charge  to  the  juiy  upon  the  subsequent  offence ;  and,  if 
they  found  him  guilty  of  that,  they  were  then  charged  to  inquire  con- 
cerning the  previous  conviction.  (Reg.  v.  Keys,  2  Den.  O.  O.  347 ;  Reg. 
v.  Shuttleworth,  lb.  351.)  Of  coiu^se,  the  effect  intended  to  be  avoided 
by  only  giving  the  prisoner  in  charge  to  the  jury  upon  the  subsequent 
offence  was  frequently  produced  by  arraigning  hiJtn  upon  the  whole  in- 
dictment. The  present  section  avoids  this  miscMef,  and  renders  the 
practice  reasonable  and  consistent. 

The  conviction  may  be  proved  either  by  calling  witnesses  for  the  pur- 
pose, or  by  cross-examination  of  the  witnesses  to  character.  And  such 
evidence  may  be  given,  although  witnesses  to  character  are  not  called  by 
the  defendant,  but  the  evidence  to  character  is  elicited  on  cross-examina- 
tion of  the  witnesses  for  the  prosecution.  (Reg.  v.  Oadhury,  8  Car.  <&  P. 
676;  Reg.  v.  Shrvmpton,  2  Den.  C.  0.  319;  see  also  Reg.  v.  Rowton, 
L.  S  O.  520.) 

By  sect.  117,  "  Whenever  any  person  shall  be  convicted  of  any  indict- 
able misdemeanour  punishable  under  tliis  Act,  the  Court  may,  if  it  shall 
think  fit,  in  addition  to  or  in  lieu  of  any  of  the  punishments  by  tliis  Act 
authorized,' fine  the  offender,  and  require  him  to  enter  into. his  own 
recognizances  and  to  find  sureties,  both  or  either,  for  keeping  the  peace 
and  being  of  good  behavioiu-;  and  in  case  of  any  felony  punishable 
mider  this  Act,  the  Court  may,  if  it  shaU  think  fit,  require  the  offender 
to  enter  into  his  own  recognizances  and  to  find  sixreties,  both  or  either, 
for  keeping  the  peace,  in  addition  to  any  punishment  by  this  Act  au- 
thorized :  Provided  that  no  person  shall  be  imprisoned  under  this  clause 
for  not  finding  sureties  for  any  period  exceeding  one  year." 


Fines  and  sure- 
ties for  keeping 
the  peace — in 
Tvhat  cases. 
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Solitary  confine- 
ment and  whip- 
ping. 


Summary  pro- 
ceedings in 
England  may  be 
under  the  11  A 12 
Vict.  c.  43,  and  in 
Ireland  under  the 
14  &  15  Vict.  c.  93; 


except  in  London 
and  the  metro- 
politan police 
district. 


The  costs  of  the 
prosecution  of 
misdemeanours 
against  this  Act 
may  be  allowed. 


By  sect.  118,  "Whenever  imprisonment,  with  or  without  hard  lahour, 
may  be  awarded  for  any  indictable  offence  under  this  Act,  the  Court  may 
sentence  the  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to 
hard  labour,  in  the  common  gaol  or  house  of  correction." 

By  the  16  &  17  Vict.  c.  99,  s.  6,  "  Every  person  who,  under  this  Act, 
shall  be  sentenced  or  ordered  to  be  kept  in  penal  servitude,  may,  dming 
the  term  of  the  sentence  or  order,  be  confined  in  any  such  prison  or  place 
of  confinement  in.  any  part  of  the  United  Kingdom,  or  in  any  river,  port, 
or  harbour  of  the  United  Kingdom  in  which  persons  under  sentence  or 
order  of  transportation  may  now  by  law  be  confined,  or  in  any  other 
prison  in  the  United  Kingdom,  or  in  any  part  of  her  Majesty's  dominions 
beyond  the  seas,  or  in  any  port  or  harbour  thereof,  as  one  of  her 
Majesty's  principal  secretaries  of  state  may  from  time  to  time  direct; 
and  such  person  may  during  such  term  be  kept  to  hard  labour,  and 
otherwise  dealt  with  in  all  respects  as  persons  sentenced  to  transpor- 
tation may  now  by  law  be  dealt  with  while  so  confined." 

And  by  sect.  6  of  the  20  &  21  Vict.  c.  3,  "  Where,  in  any  enactment 
now  in  force,  the  expression  '  any  crime  punishable  with  transportation,' 
or  any  expression  of  the  Kke  import,  is  used,  the  enactment  shall  be 
construed  and  take  effect  as  applicable  also  to  any  crime  punishable 
with  penal  servitude." 

By  sect.  119,  "Whenever  solitary  confinement  may  be  awarded  for 
any  indictable  offence  under  this  Act,  the  Court  may  direct  the  offender 
to  be  kept  in  solitary  confinement  for  any  portion  or  portions  of  his  im- 
prisonment, or  of  his  imprisonment  with  hard  labour,  not  exceeding  one 
month  at  any  one  time,  and  not  exceeding  tliree  months  in  any  one 
year ;  and  whenever  whipping  may  be  awarded  for  any  indictable  offence 
under  this  Act,  the  Court  may  sentence  the  offender  to  be  once  privately 
whipped,  and  the  number  of  strokes  and  the  instrument  with  which  they 
shall  be  inflicted  shall  be  specified  by  the  Court  in  the  sentence." 

By  sect.  120,  "Every  offence  hereby  made  punishable  on  summary 
conviction  may  be  prosecuted  in  England  in  the  maimer  directed  by  the 
Act  of  the  session  holden  in  the  eleventh  and  twelfth  years  of  Queen 
Victoria,,  chapter  forty-three,  so  far  as  no  provision  is  hereby  made  for 
any  matter  or  thing  which  may  be  required  to  be  done  in  the  course  of 
such  prosecution,  and  may  be  prosecuted  in  Ireland  before  two  or  more 
justices  of  the  peace,  or  one  metropolitan  or  stipendiary  magistrate,  in 
the  manner  directed  by  the  Act  of  the  session  holden  in  the  fourteenth 
and  fifteenth  years  of  Queen  Victoria,  chapter  ninety-three,  or  in  such 
other  maimer  as  may  be  directed  by  any  Act  that  may  be  passed  for 
like  purposes;  and  all  provisions  contained  va.  the  said  Acts  shall  be 
applicable  to  such  prosecutions  in  the  same  manner  as  if  they  were  in- 
corporated in  this  Act:  Provided,  that  nothing  in  this  Act  contained 
shall  in  any  manner  alter  or  affect  any  enactment  relating  to  procedure 
in  the  case  of  any  offence  punishable  on  summary  conviction  within  the 
City  of  London  or  the  metropolitan  police  district,  or  the  recovery  or  ap- 
plication of  any  penalty  or  forfeiture  for  any  such  offence." 

See  sects.  105-110,  ante,  pp.  288,  289. 

By  sect.  121,  "  The  Court  before  which  any  indictable  misdemeanour 
agaiast  this  Act  shall  be  prosecuted  or  tried,  may  allow  the  costs  of  the 
prosecution  in  the  same  maimer  as  in  cases  of  felony ;  and  every  order 
for  the  payment  of  such  costs  shall  be  made  out,  and  the  sum  of  money 
mentioned  therein  paid  and  repaid,  upon  tlie  same  terms  and  in  the 
same  manner  in  all  respects  as  in  cases  of  felony." 

As  to  costs  in  general,  see  tit.  "Costs,"  Vol.  I. 


§  III.  ILarceng. 

By  sect.  122,  "  Nothing  in  this  Act  contained  shall  extend  to  Scotland, 
except  as  hereinhefore  otherwise  expressly  provided." 

By  sect.  123,  "  This  Act  shall  commence  and  take  effect  on  the  first 
day  of  Novemher,  one  thousand  eight  hundred  and  sixty-one." 
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8.  Indictment 
for  Larceny. 

Act  not  to  extend 
to  Scotland. 

Commencement 
of  Act. 


III.  EttSwtwfnt  for  ILarcwts, 

In  the  first  place  it  should  be  observed,  that  in  framing  an  indictment   indictment  for 
for  larceny  at  common  law,  or  on  a  particular  statute,  the  general  rules,   '*'<=«'>y- 
as  laid  down,  ante,  tit.  "Indictment,"  will  be  applicable,  and  should  be 
accordingly  observed. 

All  that  wUl  be  here  noticed  will  be  the  particular  requisites  in  the 
formation  of  indictments  for  larceny  in  general ;  those  for  larceny  as  ex- 
tended by  statute,  or  for  embezzlement,  having  been  already  noticed. 


?.]  — The  property  in  the  goods  stolen  always  remaining  in  the  Venne. 
true  owner,  unaltered  by  the  tortuous  caption,  every  asportation  is  in 
law  a  new  trespass.  Therefore,  the  venue  may  be  laid  ia  any  county 
into  which  they  are  conveyed,  as  the  offence  of  taking  and  converting  is 
there  in  itself  complete  (1  Hale,  507-8 ;  1  Hawk.  c.  33,  s.  52 ;  1  Ghit. 
G.  L.  944) ;  and  this,  though  the  goods  were  not  carried  iato  the  county 
in  which  the  venue  is  laid  until  long  after  the  original  taking.     [M.  v. 

,  1  Moo.  C.  O.  45.)     But  this,  it  is  said,  will  not  be  the  case  when 

the  original  taking  is  such  that  the  common  law  will  not  take  cognizance 
of  it,  as  if  goods  are  taken  on  the  high  seas.  (1  HawTc.  c.  33,  s.  52  ;  1 
Chit.  O.  L.  178.  And  as  to  venue,  see  now  the  14  &  15  Vict.  c.  100,  s. 
23,  and  the  24  &  25  Vict.  c.  96,  s.  114,  ante,  p.  297.) 

The  goods  must  be  described  with  sufficient  certainty,  and  proved  sub-  Goods  must  be 
stantiaUy  as  laid  {i.e.  the  species),  in  order  that  it  may  appear  upon  described, 
the  face  of  the  indictment  that  the  thing  taken  is  such  whereof  larceny 
may  be  committed  (3  East,  P.  O.  777),  and  also  that  the  Court  may  see 
what  judgment  to  pass  on  the  whole  of  the  indictment,  unless  the  in- 
dictment is  amended  under  the  14  &  15  Vict.  c.  100,  s.  1.  It  will  not 
suffice  to  state  the  property  as  "  goods  and  chattels  "  only,  without  any 
more  particular  description — as  "  one  horse,"  "  one  cow,"  etc.  (2  Hale, 
182.) 

If  a  defendant  be  indicted  for  stealing  a  sheep,  and  it  appear  to  be  a 
lamb,  the  variance  will  be  fatal,  unless  amended  (4  Bla.  Oom.  240 
Ohitty's  ed.  notes;  2  Hale,  182-3,  ace.  And  see  B.  v.  Loom,  B.  <&  M. 
163.  8ed  vide,  Z  M.  S  Sel.  552,  contra.)  So,  an  indictment  for  stealing 
a  cow,  describing  it  as  a  heifer,  will  be  bad,  unless  amended.  (2  East's 
P.  O.  616.) 

If  an  animal  has  the  same  appellation  whether  it  be  alive  or  dead, 
and  it  makes  no  difference  as  to  the  charge,  whether  it  were  alive  or 
dead,  it  may  be  called,  when  dead,  by  the  appellation  applicable  to  it 
when  alive.  (B.  v.  Puckering,  B.  S  M.  242.)  But,  if  its  being  alive 
or  dead  make  any  difference  in  the  charge,  as  regards  the  punishment 
or  otherwise,  then  it  should  be  described  accordingly.  Describing  it 
generally  would  mean  that  it  was  alive.  (See  B.  v.  Edwards,  B.  <&  B. 
497 ;  B.  V.  Williams,  B.  S  M.  110 ;  B.  v.  Holloway,  1  G.  S  P.  128 ;  2 
East's  P.  G.  777.)  And,  if  it  turned  out  that  it  was  dead,  there  would 
be  a  variance  which  would  be  fatal  to  the  indictment  unless  amended. 
And  see  sect.  10,  ante,  p.  230. 

An  indictment  for  stealing  money  must  formerly  have  specified  the 
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3.  Indiotment  pieces  of  which  that  money  consisted ;  saying  ^610  in  moneys  numbered 
for  Larceny,    not  being  sufficient.     (R.  v.  Pry,  R.  S  R.  482.     See  ante,  p.  32.)     But 

now  by  the  14  &  15  Vict.  c.  100,  s.  18,  it  is  sufficient  to  describe  money 

simply  as  "  money,"  without  specifying  any  particular  coin.  (Reg.  v. 
Bond,  1  Den.  G.  C.  517.)  So  also  by  the  14  &  15  Vict.  o.  100,  s.  18, 
bank  notes  may  be  described  simply  as  "money,"  without  specifying 
any  particular  bank  note. 

Before  the  late  Act  it  was  necessary,  in  all  cases  of  emhexelement  by 
clerks  or  servants,  to  state  specifically  in  the  indictment  some  article 
embezzled.  (R.  v.  Furneaux,  R.  d  R.  385  ;  R.  v.  Flower,  8  D.  d  R. 
512;  R.  V.  Tyers,  R.  S  R.  402.)  But  now,  except. where  the  offence 
relates  to  a  chattel  (which  must  be  described  as  in  an  indictment  for 
larceny),  it  is  sufficient  to  allege  the  embezzlement  to  be  of  money,  with- 
out specifying  any  particular  coin  or  valuable  security.  (24  &  25  Vict. 
c.  9t),  s.  71,  ante,  p.  262;  and  see  Reg.  v.  Wright,  Dears.  &  B.  G.  G.  431, 
ante,  p.  260.)  And  a  variance  between  the  indictment  and  the  evidence 
as  to  the  amount  received  is  immaterial  since  the  statute.  (Reg.  v. 
Moah,  Dears.  G.  G.  626,  ante,  p.  260.) 

Upon  an  indictment  for  stealing  printed  books,  it  is  not  necessary  to , 
do  more  than  name  so  many  piinted  books.  (R.  v.  Johnson,  3  M.  dt  Sel. 
555.)  So,  in  an  indiotment  for  stealing  a  handkerchief,  it  is  not  neces- 
sary to  describe  it  as  a  handkerchief  of  any  specific  make  or  materials, 
as  that  it  is  of  silk,  hnen,  or  any  other  particular  quality.  (R.  v.  John- 
son, SM.  d  Sel.  552.) 

So  the  goods  may  be  called  by  the  name  by  wliich  they  are  known  in 
the  trade ;  as,  a  set  of  new  handierchiefs  in  a  piece  was  held  rightly  de- 
scribed as  so  many  handkercliiefs,  though  they  were  not  separated  one 
from  another,  the  pattern,  however,  designating  each,  and  they  hemg 
described  in  the  trade  as  so  many  handkercliiefs.  (R.  v.  Nibbs,  R.  d 
M.  25.) 

But  in  R.  V.  Kettle,  per  Bayley,  J.,  at  Chelmsford,  11th  March,  1819, 
where  the  prisoner  was  indicted  for  stealing  "  one  bushel  of  oats,  one 
bushel  of  chaff,  and  one  bushel  of  beans,  of  the  goods  and  chattels  of  A. 
B.,  then  and  there  found,"  and  the  proof  was,  that  these  articles,  at  the 
time  of  the  felonious  taking,  were  mixed  together,  Bayley,  J.,  held,  that 
the  articles  ought  to  have  been  described  as  mixed ;  thus,  "  a  certain 
mixture,  consisting  of  one  bushel,  etc. ;"  and  he  directed  an  acquittal  on 
tliis  count.  (3  Chit.  C.  L.  907,  a.)  Such  a  variance  would,  however, 
now  be  amended ;  and  in  a  recent  case,  Alderson,  B.,  doubted  the  i-uling 
in  that  case,  and  said  that  substances  chemically  mixed  ought  to  be  so 
described,  but  substances  mechanically  mixed  ought  to  be  described  by 
the  names  applicable  to  them  before  the  mixture.  (Reg.  v.  Bond,  1  Ben. 
G.  C.  517.)  So  ingots  of  tin,  or  a  bar  of  iron,  may  be  described  as  so 
many  pounds  weight  of  tin  or  iron ;  but,  where  an  article  has  obtained, 
in  conunon  parlance  a  name  of  its  own,  it  would  be  wrong  to  describe 
it  by  the  name  of  the  material  of  which  it  is  composed.  (Req.  v.  Mans- 
field, 1  G.  d  M.  140.) 

The  quantity  or  number  of  things  stolen  should  be  stated ;  for  the 
prosecutor  cannot  claim  restitution  of  any  other  goods  than  those  stated 
on  the  record.     (2  Hale,  182.) 

It  is  not  necessary  to  prove  in  evidence  the  whole  number  or  quantity 
stated  in  cases  where  different  articles  are  mentioned ;  for  proof  that  the 
prisoner  stole  the  coat,  or  the  waistcoat,  or  the  shoes  will  suffice.  (And 
see  R.  V.  ElUns,  R.  d  R.  188  ;  R.  v.  Carson,  R.  d  R.  303.) 

Where  several  articles  were  mentioned  in  the  indictment  as  having 
been  stolen,  the  prosecutor  was  bound  to  prove  that  substantially  they 
were  aU  taken  at  the  same  time ;  and,  if  he  failed  in  so  doing,  the  judge 
would  in  practice  compel  liim  to  elect  upon  which  act  of  larceny  he 
would  proceed.  (R.  v.  Smith,  Ry.  d  M.  295.  See  R.  v.  Ellis,  6  B.  d 
R.  174;  2B.dO.  145,  8.  C.)    But  the  Court  would  not  interfere  merely 
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because  the  goods  miglit  have  been,  and  probably  were,  stolen  at  different 
times,  if  it  did  uot  appear  upon  the  case  that  they  were  so.  {R.  v. 
Dunn,  R.  S  M.  14(i.)  

By  the  24  &  35  Vict.  c.  9G,  s.  5,  it  is  provided  that  several  counts  may 
be  inserted  in  the  same  indictment  for  any  number  of  distinct  acts  of 
stealing,  not  exceeding  tliree,  committed  against  the  same  person  witliin 
the  space  of  six  months ;  and,  where  a  single  taking  is  charged,  and 
several  takings  at  different  times  are  proved,  the  prosecutor  shall  not 
be  required  to  elect,unless  there  were  more  than  three  takings  witliin 
six  months. 

It  is  no  objection  in  point  of  law  to  an  indictment  that  it  charges 
several  distinct  felonies  in  different  counts,  though  it  is  in  the  discretion 
of  the  judge  to  prevent  a  person  being  tried  for  several  offences  at  the 
same  time,  and  the  statute  has  not  altered  the  law  in  this  respect.  But 
the  ordinary  course  of  charging  the  three  larcenies  as  having  been  com- 
mitted witliin  six  months  ought  not  to  be  departed  from.  (Beg.  v.  Hey- 
wood,  33  L.  J.,  M.  a.  133.) 

It  was  held  that,  although  to  make  a  thing  the  subject  of  larceny  it   Value, 
must  be  of  some  value,  and  stated  to  be  so  in  the  indictment,  yet  it  need 
not  be  of  the  value  of  any  coin  known  to  the  law  (Reg.  v.  Morris,  9  G. 
d  P.  349) ;  but  now  it  is  not  necessary  to  state  in  tlie  indictment  the  • 
value  of  the  things  stolen,  except  where  the  value  is  of  the  essence  of 
the  offence,  14  &  15  Vict.  c.  100,  s.  24. 

Where  the  property  is  of  a  nature  to  warrant  the  description  it  should   Property,  how 
be  stated  to  be  of  the  "  goods  and  chattels,"  or  "  of  the  moneys,"  or  "  of  stated. 
the  cattle,"  etc.-,  as  the  case  may  be,  of  the  owner.     (Long's  case,  Oro. 
Eliz.  490 ;  3  Ohit.  O.  L.  948 ;  1  Leach,  468.) 

The  name  of  the  owner,  when  known,  must  be  stated.     See  ante,  tit.    in  whom  laid. 
"Indictment." 

Any  bailee,  pawnee,  carrier  or  the  like,  having  a  special  property, 
may  lay  the  goods  as  his  own  or  their  real  owner's.  (2  East,  P.  O. 
652;  R.  V.  Remnant,  R.  S  R.  136.     See  ante,  213.) 

A  servant,  sent  by  his  master  to  receive  money  from  the  customers, 
was  robbed  of  it,  and  it  would  seem  that  the  money  was  wrongly  laid  as 
the  property  of  the  master,  as  it  had  never  been  in  his  possession.  (Reg. 
V.  Rudiolc,  8  G.  d  P.  ^37,  per  Alderson,  B.,  sed  quoere.) 

If  a  father  buy  cloth  which  is  made  into  trousers  for  liis  son,  the 
better  course  is  to  lay  the  property  in  the  father.  (Reg.  v.  Hughes,  1  G. 
S  M.  593.) 

Goods  belonging  to  a  guest  at  an  inn  may  be  laid  either  as  the  property 
of  the  landlord  or  of  the  guest.  (Jane  Todd's  case.  Old  Bailey,  July,  1711.) 

So  of  goods  stolen  from  a  washerwoman,  cattle  from  an  agister,  goods 
from  a  stage-coacliman.     (Packer's  case.  Old  Bailey,  April,  1714.) 

Goods  in  a  ready-furnished  lodging  must  be  laid  to  be  the  property  of 
the  lodger  and  not  of  the  landlord,  except  when  stolen  by  the  lodger  him- 
self. (B.  V.  Belstead,  R.  S  R.  411 ;  R.  v.  Brunswick,  R.  d-  M.  26 ;  and 
see  the  24  &  25  Vict.  c.  96,  s.  74,  ante,  264.) 

A  box,  of  which  two  stewards  of  a  benefit  society  had  a  key,  was  stolen 
from  a  room  in  a  public-house.  The  landlord  ought  to  have  had  a  key, 
but  had  not.  Parke,  J.,  held  that  the  property  might  be  laid  in  the 
landlord.     (R.  v.  Wymer,  4=  G.  d  P.  391.) 

Goods  seized  under  a  writ  of  ^.  fa.  may  be  described  as  the  property 
of  the  party  against  whom  the  writ  issued,  until  they  are  sold,  although 
they  are  in  custodid  legis.     (R.  v.  Eastall,-  2  Russ.  158.) 

Clothes  or  other  necessaries  furnished  by  a  father  to  and  used  by  his 
child  may  be  laid  as  the  property  of  either ;  but  it  is  better  to  lay  the 
property  in  the  child.     (R.  Y.\Hayne,  12  Go.  113 ;  3  East,  P.  G.  654;  R. 
V.  Forsgate,  1  Leach,  463,  464,  n.) 
■  Where  A.  had  taken  a  house  in  which  B.,  liis  relation,  carried  on  a 
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3.  Indictment  trade  for  the  benefit  of  A.  and  his  family,  having  himself  neither  a  share 
for  Larceny,    in  the  profits  nor  a  salary,  but  having  authority  to  sell  any  part  of  the 

stock,  and  to  buy  goods  for  the  shop,  accounting  to  A.,  it  was  held  that 

B.  was  a  bailee  of  the  goods  in  the  shop,  and  that  they  might  be  laid  as 
his  property.     [Beg.  v.  Bird,  i)  O.  d  P.  44.) 

A  married  woman  was  sent  by  her  husband  to  sell  sheep,  and  receive 
the  money ;  she  did  so,  and  was  robbed  of  £5,  part  of  the  price  of  the 
sheep;  it  was  holden,  that  the  money  was  properly  described  as  the  pro- 
perty of  her  husband.     {R.  v.  Roberts,  7  O.  <t  P.  485.) 

Where  goods  have  been  parted  with  by  the  bailee,  but  under  a  mistake, 
and  a  larceny  of  them  is  committed,  they  may  be  laid  as  the  property  of 
the  bailee.     {Reg.  v.  Vincent,  2  Ben.  G.  O.  464.) 

Where  a  bailor  steals  his  own  goods  from  his  bailee,  they  must  be  de- 
scribed as  the  goods  of  the  bailee.  {B.  v.  Willcinson,  B.  S  B.  470 ;  B. 
V.  Bromley,  Id.  478.) 

Where  the  party  whose  goods  have  been  stolen  had  neither  the  pro- 
perty nor  the  possession  (and,  for  this  purpose,  the  possession  of  a  feme 
covert  or  servant  is,  generally  speaking,  the  possession  of  the  husband 
or  master),  the  prisoner  ought  to  be  acquitted  on  that  indictment. 
Therefore,  if  A.  B.  order  a  hat  to  be  made  for  him,  and  the  hatter 
makes  it,  and  it  is  stolen  before  it  is  delivered  to  the  customer,  it  can- 
not be  laid  as  the  hat  of  A.  B.  (Beg.  v.  Adams,  B.  d  B.  2?5 ;  ante, 
208.  See  further,  ante,  201.)  But,  where  the  money  has  never  been  in 
the  possession  of  the  master,  as  where  it  was  received  by  the  servant  for 
him,  but  he  is  robbed  of  it  before  his  arrival  at  home,  it  should  be  laid 
as  the  property  of  the  servant,  not  of  the  master.  (Beg.  v.  Rudieh,  8  C. 
S  P.  237.) 

In  B.  V.  Oahy  (B.  S  B.  178),  D.  and  C.  were  partners:  C.  died  in- 
testate, leaving  a  widow  and  children.  From  the  time  of  his  death,  the 
widow  acted  as  partner  with  D.,  and  attended  the  business  of  the  shop. 
Three  weeks  after  C.'s  death,  part  of  the  goods  were  stolen ;  they  were 
described  in  the  indictment  as  the  goods  of  D.  and  the  widow.  On  case 
reserved,  the  description  was  held  right.  Where  a  father  and  son  took 
a  farm  upon  their  joint  account,  and  kept  a  flock  of  sheep,  their  joint 
property,  and  the  father,  upon  the  death  of  his  son,  managed  the  farm 
for  the  joint  benefit  of  himself  and  his  son's  children,  who  were  infants, 
it  was  holden,  upon  an  indictment  for  stealing  sheep,  bred  from  the 
joint-stock  some  before  and  some  after  the  son's  death,  that  the  pro- 
perty was  well  laid  in  the  father  and  son's  children.  (B.  v.  Scott,  B.  S 
B.  13.) 

Where  goods  are  vested  in  a  body  of  persons  not  incorporated,"  they 
must  not  be  described  as  the  property  of  the  body,  but  of  the  individuals 
who  constitute  it,  or  some  of  them,  as  in  the  case  of  partners,  trustees, 
and  joint-stock  companies.  (R.  v.  Sherrington,  1  Leach,  513;  R.  v. 
Beacall,  B.  £  M.  15.)  Where  a  Bible  and  hymn-book,  which  had  been 
presented  to  a  Methodist  society,  were  stolen  from  the  Methodist  chapel, 
and  were  described  as  the  property  of  John  Bennett  and  others,  Bennett 
being  one  of  the  society,  and  also  one  of  the  trustees  of  the  chapel, 
Parlee,  B.,  held  it  to  be  correct.  (R.  v.  Boulton,  5  O.  d  P.  537.)  But, 
when  the  goods  of  a  corporation  are  stolen,  they  must  be  laid  to  be  the 
property  of  the  corporation,  in  their  corporate  name,  and  not  in  the 
names  of  the  individuals  who  compose  it.  (R.  v.  PatrioJc,  2  East's  P.  0. 
1059 ;  1  Leach,  253.     See  ante,  24,  25.) 

In  an  indictment  for  embezzlement,  a  collector  of  poor  and  other  rates 
in  the  parish  of  St.  Paul's,  Covent  Garden,  was  held  to  be  rightly 
described  under  the  10  Geo.  4,  c.  68,  as  a  servant  to  the  committee  of 
management  of  the  afi'airs  of  that  parish,  though  he  was  elected  by  the 
vestrymen  of  the  parish.     (Reg.  v.  Callahan,  8  O.  d  P.  154.) 

Property  belonging  to  the  overseers  of  the  poor  for  the  time  being  of  a 
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parish  may  be  described  as  such,  and  the  names  of  the  overseers  need  not 
be  stated.  (7  Geo.  4,  c.  64,  s.  16;  and  see  the  55  Geo.  3,  o.  137,  s.  1 ; 
R.  V.  West,  B.  S  B.  359.) 

The  guardians  of  the  poor  of  a  union  or  of  a  parish  may  lay  or  state 
the  property  stolen  to  be  in  tliem  by  that  title.  (5  &  6  Will.  4,  c.  69,  s. 
r ;  and  see  the  5  &  6  Vict.  o.  57,  s.  16.j 

The  moneys,  goods,  etc.,  belonging  to  any  friendly  society  must  be 
described  to  be  the  property  of  the  trustees  of  the  society  for  the  time 
being.  (18  &  19  Vict.  c.  63,  s.  18 ;  Beg.  v.  Loose,  1  Bell,  O.  O.  259 ; 
ante,  27.) 

So,  an  iadictment  for  forgery,  with  intent  to  defraud  a  joint-stock 
bank,  may  lay  the  intent  to  be  to  defraud  A.  B.  (one  of  the  shareholders) 
and  others ;  and  they  are  not  bound  to  prosecute  in  the  name  of  the 
pubUo  officer.     (Beg.  v.  Beard,  8  O.  d  P.  143.) 

But,  in  an  indictment  for  a  forgery  laid  with  intent  to  defraud  a  public 
officer  of  a  joint-stock  bank,  it  is  necessary  to  aver  that  he  was  nominated 
imder  the  7  Geo.  4,  c.  46.     (lb.) 

It  is  sufficient  in  an  indictment  for  stealing  the  property  of  a  joint- 
stock  banking  company,  to  allege  the  stolen  p'roperty  to  belong  to  one  of 
the  partners  named  and  others  under  the  7  Geo.  4,  c.  64,  s.  14.  (Beg.  v. 
Pritohard,  30  L.  J.,  M.  O.  169 ;  Leigh  S  Gave,  169.) 

He  who  steals  goods  belonging  to  a  parish  church  may  be  indicted  for   Church, 
stealing  the  goods  of  the  parishioners.     (1  Hawlt.  c.  33,  s.  29.    See  post, 
tit.  "Sacrilege,"  Vol.  V.) 

In  an  indictment  for  stealing  lead  or  other  effects  from  a  church, 
there  is  no  occasion  to  lay  the  property  in  any  one ;  but  it  may  be  laid 
in  the  rector  or  vicar. '  (2  East's  P.  O.  651 ;  post,  tit.  "  Sacrilege," 
Vol.  V.)  And,  if  the  theft  be  effected  in  time  of  vacancy,  the  offender 
may  be  indicted  for  stealing  the  goods  of  the  chapel,  in  the  custody  of 
those  who  have  the  care  of  them ;  or,  if -the  place  be  a  parish  church,  the 
property  may  be  laid  in  the  parishioners  at  large.  (1  Hale,  512 ;  B.  v. 
Walker,  3  Oamph.  264-5 ;  1  Hawk.  c.  33,  s.  45.)  But  the  goods  in  a  dis- 
senting chapel,  vested  in  trustees,  cannot  be  described  as  the  goods  of  a 
servant  who  has  merely  the  custody  of  the  chapel  and  things  in  it,  to 
clean  and  keep  it  in  order,  though  he  has  the  key  of  the  chapel,  and  no 
other  person  but  the  minister  has  another  key.  (B.  v.  Hutchinson,  B.  & 
B.  412.  And  see  2  East's  P.  C.  652 ;  Id.  633 ;  B.  v.  Boulton,  6  C.  S 
P.  537.) 

It  hath  been  adjudged,  that  he  who  takes  off  a  shroud  from  a  dead   stealing  a 
corpse  may  be  indicted  as  having  stolen  it  from  the  executors  of,  or  those   ^'"'<""'' 
who  buried,  the  deceased,  and  not  from  the  deceased  himself.     (2  East's 
P.  0.  652.)     And,  though  in  corpses  there  can  be  no  property,  wherefore   or  a  corpse, 
to  steal  a  dead  corpse  is  no  felony,  yet  it  is  a  misdemeanour.     (2  East's 
P.  O.  652 ;  B.  v.  Lynn,  2  T.  B.  733.     See  tit.  "Bodies  (Dead),  Stealing 
of,"  Vol.  I.) 

In  an  indictment  for  stealing  property  which  had  belonged  to  a  deceased  Property  of  dead 
person  who  appointed  executors  who  would  not  prove  the  wiU,  it  was  P*"<"'=- 
held  that  the  property  must  be  laid  in  the  ordinary,  and  not  in  a  person 
who,  after  the  commission  of  the  offence  but  before  the  indictment,  had 
taken  out  letters  of  administration  with  the  will  annexed ;  because  the 
rights  of  an  administrator  only  commence  from  the  date  of  the  letters,  as 
distinguished  from  those  of  an  executor,  which  commence,  not  frora  the 
granting  of  the  probate,  but  from  the  death  of  the  testator.  (B.  v.  Smith, 
T  C.S  P.  147.) 

A  party  may  be  guilty  of  larceny,  though  the  owner  of  the  goods  is  Where  tlie  owner 

unknown;  and,  where  that  is  the  case,  it  may  be  stated  in  the  indictment  "  unknown. 
that  the  things  stolen  were  the  goods  "of  a  person  to  the  jurors  unknown." 
But,  upon  prosecutions  of  this  Idnd,  some  proof  must  be  given,  sufficient 
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3.  Indictment  to  raise  a  reasonable  presumption  that  the  taking  was  felonious,  or  invito 
for  Larceny,  domino ;  and  Lord  Male,  C.J.,  said,  that  he  never  would  convict  any 
person  for  stealing  the  goods  cujusdam  ignoti,  merely  because  the  person 
would  not  give  an  account  how  he  came  by  them,  unless  there  were  due 
proof  made  that  a  felony  had  been  committed  of  those  goods.  (See  2 
JRuss.  169 ;  1  Hale,  512 ;  2  Hale,  290.)  An  indictment,  however,  al- 
leging the  goods  to  he  the  property  of  a  person  unknown,  wiU  be  bad  if 
the  owner  he  hnown;  and  in  such  case  the  prisoner  will  be  acquitted  on 
the  indictment  so  framed,  unless  it  is  amended.  {B.  v.  Walher,  3 
Oamph.  264 ;  3  East's  P.  C.  651 ;  Holt,  O.  N.  P.  505.) 

The  7  &  8  Geo.  4,  c.  64,  removes  many  difficulties  in  stating  the  names 
of  the  owners  of  property  in  cases  of  corporations,  partnerships,  com- 
panies, counties,  inhabitants,  parishes,  townships,  highways,  turnpike 
trusts,  commissioners  of  sewers,  the  Chelsea  Hospital,  and  friendly  so- 
cieties. See,  also,  as  to  poor  in  vmions,  the  5  &  6  Will.  4,  o.  69 ;  and  as 
to  friendly  societies,  the  18  &  19  Vict.  c.  63,  s.  18.  (See  ante,  tit.  "In- 
dictment," p.  23  to  28.)  " 
As  to  describing  the  ownership  of  records,  see  ante,  239 ;  and  furniture 
in  lodgings,  ante,  265. 

'  7'he  Talcing,  etc.l  — The  indictment  must  aUege  that  the  prisoner  took 
and  carried  away  the  goods,  and  that  it  was  done  feloniously.  (1  Hale, 
508 ;  2  Hale,  184.) 


§  IV.  jFotnts. 


List  of  Forms. 
>le  Larceny,  etc.     See  Nos.  (1),  (2). 
Larceny,  etc.,  of  Cattle  or  other  Animals,  etc.     See  Nos.  (3)  to  (30). 

of  Written  Instruments.     See  Nos.  (31)  to  (35). 

■  of  Tilings  attached  to  or  growing  on  Land.     See  Nos. 


(36)  to  (51). 
from  Mines.     See  Nos.  (52),  (53). 


' from  the  Person,  and  other  like  Offences.     See  Nos. 

(54)  to  (63). 

Sacrilege,  Burglary,  and  Househreahing,  etc.     See  Nos.  (64)  to  (74). 

Larceny  in  the  House.     See  Nos.  (75),  (76). 

in  Manufactories.     See  No.  (77). 

• etc.,  in  Ships,  Wharfs,  etc.     See  Nos.  (78)  to  (83). 

or  Embezzlement  by  Clerks,  Servants,  or  Persons  in  the 

Public  Service.     See  Nos.  (84)  to  (89). 

by  Tenants  or  Lodgers.     See  No.  (90). 


Frauds  by  Agents,  Bankers,  or  Factors.     See  Nos.  (91)  to  (98). 

Obtaining  Money  by  False  Pretences,  etc.     See  Nos.  (99)  to  (101). 

Eeceiving  Stolen  Ooods,  etc.    See  Nos.  (102)  to  (106). 

Aiding  and  Abetting,  etc.,  in  Gases  of  Summary  Conviction.    See 
Nos.  (107),  (108). 
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Restitution  and  Recovery  of  Stolen  Property.     See  No.  109.  4.  Forms. 

Summary  Proceedings.     See  No.  110  to  the  end. 


The  general  forms  for  informations,  warrants,  commitments,  and  con- 
victions win  be  found  under  those  several  titles.  The  mode  of  stating 
the  offence  may  in  general  be  taken  from  the  particular  form  of  indict- 
ment applicable  to  the  offence ;  and  in  cases  of  summary  jurisdiction  the 
forms  of  conviction  are  given. 


-  )       The  jurors  for  our  lady  the  Queen  upon  their  oath  present,  that  C.  D.,    (1)  General  form 
.j  on  the  day  of  ,  in  the  year  of  our  Lord  *.    of  indictment  for 


to  wit. 

[one  sih>er  spoon]  and  [one  tahle-clotK],  of  the  goods  and  ehattels  of  A.  B.,  felo. 
niously  did  steal,  take,  and  carry  away ;  against  the  peace  of  our  lady  the  Queen. 
Iter  erown  and  dignity. 

An  indictment  for  larceny  by  a  bailee  may  be  in  the  above  form  (see 
sect.  3  of  the  statute) ;  and  it  is  not  necessary  to  allege  that  the  defendant 
is  a  bailee. 


larceny  at 
common  law. 


(Add  to  the  last  form  (1).)     And  the  jurors  aforesaid,  upon  their.,  oath  aforesaid,    (3)  indictment 
do  further  present  that  the  said  C.  D.  afterwards,  and  within  the  space  of  six   for  other  distinct 
calendar  months  from  the  time  of  the  committing  of  the  said  offence  in  the  first    ^^^  "'  stealing, 
eoimt  of  this  indictment  charged  and  stated,  to  wit,  on  the  day  of 

in  the  year  aforesaid  [one  silver  sugar-iasin,  etc.]  of  the  goods  and 
chattels  of  the  said  A.  B.  feloniously  did  steal,  take,  and  carry  away  ;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  oiir 
lady  the  Queen,  her  crown  and  dignity. 


(Commence  as  ante,  form  (1),  to  the  *.)     [one gelding'],  ["horse,  mare,  geld-    (3)  indictment 
ing,  colt,  or  filly,  buU,  cow,  ox,  heifer,  calf,  ram,  ewe,  sheep,  or  lamb,  according   for  stealing  a 
to  the  fact"],  of  the  goods  and  chattels  of  A.  £.,  feloniously  did  steal,  take,  and   horse,  etc.,  s.  10. 
lead  away;  against  the  form  of  the  statute  in  such  ease  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  lier  erown  and  dignity. 


(Commence  as  ante,  form  (1),  to  the  *.)  [one  sheep],  ["any  horse,  mare,  (4)  indictment 
gelding,  colt,  or  fiUy,  or  any  buU,  cow,  ox,  heifer,  or  calf,  or  any  ram,  ewe,  for  lulling  any 
sheep,  or  lamb  "]  of  the  goods  and  chattels  of  A.  B.,  wilfully  and  feloniously  did  animal  with 
kill,  with  intent  feloniously  to  steal,  take,  and  carry  away  part  of  the  carcase 
["the  carcase  or  skin,  or  any  part  of  the  cattle  so  kiUed"];  that  is  to  say,  the 
[inward  fat]  of  tJie  said  sheep;  against  the  form  of  the  statute  in  such  ease  inade 
and  provided,  and  against  the  peace  of  our  said  lady  the  Queen,  her  erown  and 
dignity.    [Add  other  counts,  as  the  case  may  suggest.] 


intent  to  steal, 
s.  11. 


For  that  you  [or  he  the  said  A.  B.],  on  the  t 

at  the  parish  of  ,  in  the  said  county,  unlawfi 

course  [or  hunt,  snare,  or  carry  away,  or  kill,  wound,  or 
certain  deer,  to  wit,  one  fallow  deer  of  the  value  of 
and  being  in  a  certain  unenclosed  part  of  a  certain  forest 
,  contrary,  etc. 


oj  >  (5)  Conviction 

and  wilfully  did  for  hunting  deer 

to  kill  or  wound]  i"  unenclosed 

pounds,  then  kept  '^i^Ze],Tx2. 
or  purlieu]  there, 
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4.  Forms. 


(6)  Indictment 
for  hunting  or 
stealings  deer  in 
unencloeed  places 
after  a  previous 
conviction,  s.  12. 


ILarceng. 


§iv. 


)      The  jurors  for  our  lady  the  Queen  upon  their  oath  present,  that  C.  D., 

to  wit.  j  on  the  day  of  ,  in  the  year  of  our  Lord  ,  at 

,  in  the  county  of  ,  was  duly  convicted  before  J.  P.,  one  of  her 

said  Majesty's  justices  of  the  peace  for  the  said  county  of  ,  for  that  he 

the  said  G.  D.,  on  the  day  of  [here  set  out  the  previous  offence 

as  in  the  form  of  conviction  above  to  the  end] ;  and  the' said  J.  F.  therefore  ad- 
judged the  said  C.  O.,  for  his  said  offence,  to  forfeit  and  pay  the  sum  of ffty  pounds, 
and  also  to  pay  the  sum  of  ten  shillings  for  costs ;  and,  in  default  of  immediate 
payment,  to  be  imprisoned  in  ,  there  to  be  kept  to  hard  labour  for  tlie 

space  of  calendar  months,  unless  the  said  sums  should  be  sooner  paid  [fol- 

lowing the  conviction].  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  0.  D.  afterwards,  and  after  lie  was  so  convicted  as 
aforesaid,  to  wit,  on  the  day  of  ,  in  the  year  aforesaid, 

in  a  certain  part  of  the  said  forest  situate  as  aforesaid,  one  other  fallow  deer  of  the 
value  of  pounds,  then  and  there  being  in  the  said  last-mentioned  un- 

enclosed part  of  the  said  forest,  unlawfully,wilfully,  and  feloniously  did  hunt,  kill, 
and  carry  away  ["  course,  hunt,  snare,  or  carry  away,  or  kill  or  wound,  or 
attempt  to  kill  or  woimd"],  against  the  form,  etc. 


(7)  Indictment 
for  hunting  or 
steaiing  deer  in 
enclosed  places, 
s.  13. 


(Conmience  as  ante,  form  (1).)  in  certain  enclosed  land  ["in  the  enclosed  part 
of  any  forest,  chase,  or  purlieu,  or  in  any  enclosed  land  where  deer  shall  he 
usually  kept"]  situate  at  ,  in  the  parish  of  ,  in  the 

county  of  ,  in  the  occupation  of  J.  N.,  where  deer  had  been  and  tlwn 

were  usually  kept,  one  fallow  deer  of  the  value  of  pounds,  the  property  of 

the  said  J.  N.,  then  and  there  kept  and  being  in  the  said  enclosed  land,  unlawfully, 
wilfully,  and  feloniously  did  hunt,  kill,  and  carry  away  ["  course,  hunt,  snare, 
or  carry  away,  or  kill  or  wound,  or  attempt  to  kill  or  wound"],  against  the 
form,  etc. 


(8)  Conviction 
for  having  pos- 
session of  stolen 
deer  or  engine,  s. 
1*. 


For  that  he  the  said  C.  D.,  on  the  day  of  at  in 

the  parish  of  ,  in  the  county  of  ,  unlawfully  had  in  his 

possession  [or  had  on  his  premises  thffi-e  situate  and  with  his  knowledgel,  and  the 
same  was  there  found,  u  certain  part  of  a  deer,  to  wit  fthe  hindquarters  or  the 
head  or  skin  of  a  deer'\,  then  lately  before  imlawfully  and  wilfully  carried  away 
from  [describing  the  place  as  in  the  above  forms]  [or  a  snare  or  engine  for  the 
taking  of  deer\;  and  that  upon  tli£  said  C.  D.  being  taken  [or  summoTiedl  before 
me  the  said  justice  now  hire,  the  said  G,  D.  does  not  satisfy  me  the  said  justice 
that  he  came  lawfully  hy  the  said  deer  [or  head  or  skin\  [or,  where  a  snare  has 
been  found,  say  that  he  hath  or  then  had  a  lawful  occasion  for  the  said  snare 
or  engine,  and  that  he  did  not  keep  the  same  for  any  unlawful  purpose],  buit 
hath  altogether  failed  in  doing  so  ;  contrary,  etc. 


(9)  Complaint 
for  a  summons 
against  a  person 
through  whose 
hands  venison 
has  passed,  s.  14. 


to  wit. 


■ )      The  information  [or  complaint  of  A.  B.,  of  the  parish  of  , 

)  im  the  county  of  ,  labourer,  taken  upon  oath  before  me  the 

undersigned,  one  of  her  Majesty's  justices  of  the  peace,  this  day  of 

,  m  the  year  of  our  Lord  ,  who  saith  that  lately  upon 

part  of  a  deer,  to  wit,  the  hindquarter  thereof  being  duly  fov/nd  in  possession  [or 
on  the  premises]  of  one  0.  D.,  of  etc.,  at  ;  and  the  said  C.  D.,  being 

thereupon,   to  wit,  on  the  day  of  instant,   taken   [or 

summ^n^d]  before  me  the  said  justice  [or  J.  P.,  Esq.,  one  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  said  county  of  ],  the  said  justice  was 

informed  amd  given  to  understand  that  one  E.  F.,  of  etc.,  had  had  possession 
thereof  on  the  day  of 


(10)  Summons  Proceed  as  in  the  usual  form  of  summons  [see  tit.   "  Summons, "    Vol.    V.], 

thereon  to  E.  R,  reciting  the  complaint  as  above  stated,  and  instead  of  saying  "  to  answer  to 
^'     '  the  said  information  or  complaint,  etc.,"  say,  to  satisfy  me  the  said  justice  that 

you  hCive  come  lawfully  by  the  said  part  of  the  said  deer,  and  to  be  further  dealt 

with  according  to  law. 
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For  that  ycnii  [or  he  the  scdd  0.  D.]  on  the  day  of  ,       4.  Forms, 

at  ,  m  the  parish  of  ,  in  the  county  of 


wiilawfuny  and  wilfully  did  set   [or  use']  a  certain  engine  [or  snare\  called    (H)  Conviction 

,  for  the  pwrpose  of  then  taking  [or  killing]  deer  in  a  certain  part  of  ^"^  setting  en- 
B  certain  forest  [or  chase  or  purlieu]  there  situate,  called  [or  in  a   f  is^  "^  '"^' 

certain  fence  or  hank,  dividing  a  certain  forest  called  from  certain 

land  called  adjomimg  thereto  ;  or  in  certain  enclosed  la/nd  there  situate, 

in  the  occupation  of  one  E.  F.,  and  in  vihich  enclosed  land  deer  were  then  and 
usually  kept],  contrary,  etc. 


For  that  you  [or  he  the  said  G.  B.]  on,  etc.,  at,  etc.,  unlawfully  and  wilfully  (12)  Conviction 

did  destroy  a  certain  'pa/rt,  to  wit,  twenty  feet  of  the  fence  of  certain  land  there  J ""^  damaging 

called  [or  in  the  occupation  of  E.  J?.],  where  deer  were  tJien  amd  ^°ere  dcer'an 

usually  k^t,  contrary,  etc.  kept,  s.  is. 


:  are 


(Commence  as  ante,  form  (1).)     at  in  the  parish  of  ,    (13)  Indictment 

in  the  county  of  ,  unlawfully  and  feloniously  did  ieat  [or  woumd]    '<"^  assaulting 

one  A.  B.,  he  being  then  [cm  assistant  to  one  E.  F.]  a  person  entrusted  with  tJie    d^^'^'^eepers,  s. 
care  of  deer  then  usually  kept  and  being  within  certain  enclosed  [or  unenclosed] 
land  there  situate,  and  in  the  due  execution  of  the  powers  given  to  him  in  that 
behalf  by  the  statute  in  that  case  made  and  provided,  against  the  form,,  etc. 


(Commence  as  a«<e,  form  (1).)  between  the  expiration  of  the  first  homaftei- sunset  (14)  Indictment 
and  the  beginning  of  the  last  hou/r  before  sunrise,  to  wit,  about  the  hour  of  eleven  in  ft""  tailing  hares 
the  night  of  the  same  day,  in  a  certain  warren  and  ground  ["in  any  warren  or  "I  warrens, ^e^tc. 
gi'ound  lawfully  used  for  the  breeding  or  keeping  of  hares  or  rabbits,  whether  ' 

the  same  be  enclosed  or  not "]  in  the  occupation  of  J.  N.,  situate  in  the  parish 
of  ,  in  the  county  of  ,  the  said  warren  amd  ground 

then  being  lawfully  used  for  the  breeding  and  keeping  of  hares,  unlawfully  and 
wilfully  did  take  [or  "kill  "]  against  the  form,  etc. 

Add  a  ooimt  for  taking  rabbits  if  necessary. 

For  taking  game  or  rabbits  by  night,  see  also  the  9  Geo.  4,  c.  69,  s.  1, 
"  Game,"  Vol.  II. 


For  that  he  the  said  O.  D.,  on  the  day  of                       ,  in  the  (ij)  conviction 

year  of  oiitr  Lm-d                        ,  wnlawfully  did  steal  a  certain  dog,  to  wit,  a  for  stealing  a 

[greijhound]  of  the  price  and  value  ^of  ,  the  property  of  A.  B.,  dog,  s.  18. 
contrary,  etc. 


oit.  I  0. 


The  jurors  for  our  lady  the  Queen   upon  their  oaths  present   that   (le)  Indictment 

to  wit.  j  C.  D.,  on  the  day  of  ,  in  the  twelfth  year    for  stealing  a 

of  the  reign  of  owr  sovereign  lady  Victoria,  at  ,  in  the  county  afore-    ^°^  *^'''  *•  ?r^" 

•J  J  1  .,7,  J.        T-TiTT  1  ±-L     Tt       r,    -n      77,  ^^.-z        vious  convictiou, 

iaia,  was  duh/  convicted  before  J.  P.,  Esq.,  and  the  Mev.  U.  Jtl.,  clerk,  two  of  her   g.  18. 

Majesty's  justices  of  the  peace  for  the  said  county,  for  that  he  the  said  0. 1).,  on 
[etc.,  as  in  the  first  conviction  to  the  words]  against  the  form  of  the  statute  in 
such  case  made  and  provided  :  and  the  said  C.  D.  was  thereupon  then  and  there 
adjudged  for  his  said  offence,  to  be  committed  to  and  imprisoned  in  the  house  of 
correction  in  and  for  the  said  comity  for  the  term  of  [three]  months.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  fu/rther  present  that  the  said  0.  D.  after- 
wards and  after  he  had  been  so  convicted  as  aforesaid,  to  wit,  on  the  first  day  of 
June  in  the  year  last  aforesaid,  o«e  dog  of  the  value  of  two  pounds,  the  property 
of  J.  N.,  unlawfully  did  steal,  take,  and  carry  away  ;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
wown  and  dignity. 


Fc/r  that  he  the  said  0.  D.  on,  etc.,  at,  etc.,  unlawfully  did  have  in  his  possession    (17)  Conviction 
[or  "on  his  premises"]  there  a  certain  stolen  dog  [or  "  the  skin  of  a  certain    for  having po? 
stolen  dog  "],  to  wit,  a  [greyhound],  the  property  of  one  A.  £.,  by  a  certain  evil-   Uli^^g'^s,  19  - 
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disposed  person  unknown  then  lately  before  unlawfully  stolen,  he  the  said  C.  D., 
well  Tcnowing  the  said  dog  to  have  been  vmlawfvMy  stolen  [or  "  the  said  skin  to  be 
the  skin  of  a  stolen  dog  "],  contrary  to,  etc. 


(18)  Indictment 
for  having  pos- 
session of  a 
stolen  dog  after 
a  previous  con- 
viction, s.  19, 


(Commence  as  in  the  last  indictment,  form  (16)  to  the  words  "the  said  C.  D. 
on"  and  then  set  out  the  conviction  as  in  form  (17),  and  conclude  as  follows  ;) 
and  tlie  said  G.  D.  was  tliereupon  then  and  there  a^udgedfor  his  said  o;§'ence  to 
pay  the  sum  of  fifteen  pounds.  And  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  the  said  0.  D.  afterwards  and  after  he  had  been  so 
convicted  as  aforesaid,  to  wit,  on  the  first  day  of  Jvme  in  tlie  yeair  last  aforesaid 
at  ,  in  the  parish  of  ,  im  the  cov/nty  of  , 

did  have  in  his  possession  [or  "  on  his  premises  "j  there  a  certain,  stolen  dog  (con- 
clude as  in  form  (1 7).) 


(19)  Indictment 
for  talcing  re- 
ward as  to  a 
stolen  dog,  s.  20. 


(Commence  as  ante,  form  (1).)    unlawfully  and  corriiptly  did  take  from  A.  B. 
certain  mon^y  and  reward,  to  wit,  the  sum  of  ,  v/nder  pretence  [or 

"  upon  account "]  of  aiding  the  said  A.  B.  ["  any  person  "]  to  recover  a  certain 
dog  before  then  unlawfully  stolen  [or  (then  in  the  possession  of  one  E.  F.,  the  said 
E.  F.  not  being  the  owner  thereof)  "in  the  possession  of  any  person  not  being  the 
owner  thereof  "],  contrary  to,  etc. 


(20)  Conviction 
for  stealing  beast 
or  bird  not  the 
subject  of  lar- 
ceny, s.  31. 


Foi'  that  he  the  said  C.  B.  on  the  day  of  ,  at  ,  in  the  parish 

of  ,  in  the  county  of  ,  unlawfully  did  steal  [or  unlawfully  did  kill 

with  intent  then  to  steal  the  same']  a  certain  bird  [or  leasf],  to  wit,  a  parrot  of  the 
price  and  value  of  ,  the  property  of  A.  B.,  the  complaina/nt,  which  was 

then  a/nd  ordinarily  kept  in  a  state  of  confinement  [or  fw  a  domestic  purpose^  the 
said  bird  not  being  the  subject  of  larceny  at  common  law,  contrary,  etc. 


(21)  Conviction 
after  a  previous 
conviction,  s.  21. 


(22)  Conviction 
for  having  pos- 
session of  such 
bird  or  beast,  s. 
22. 


(23)  Conviction 
for  icilling  house- 
doves  or  pigeons, 


Describe  the  offence  as  in  the  preceding  form  for  a  first  offence  adding  at  tlie 
nclusion,   "  lie  the  said  C.  D,,  having  been  previously  convicted  of  the  like 


conclusion^ 

Oj 


For  that  he  the  said  C.   D.,  on  the  day  of  ,  in  the 

year  of  our  Lord  ,  at  ,  in  the  parish  of  , 

in  the  county  of  ,  unlawfully  had  in  his  piossession  [or  "on  his 

premises  "J  there,  and  the  same  was  there  found,  a  certain  bird  [or  beastl,  to  wit, 
a  of  the  price  and  value  of  [or  the  plumage  of  a  cer'- 

tain  bird  ;  or  tlie  skin  of  a  certain  beast ;  or  a  certain  animal  or  part  of  a  certain 
animal,  called  ],  the  property  of  the  said  A.  B.  the  complainant, 

which  had  been  tlieretofore  a/nd  ordinarily  kept  in  a  state  of  confinement  [or  for  a 
domestic  purpose},  not  being  the  subject  of  larceny  at  common  law,  and  which  had 
tlien  lately  before  been  unlawfully  stolen  by  a  certain  evil-disposed  person  [or  by  a 
pa-son  whose  nam£  is  unknown],  he  the  said  G.  D.  then  and  there  well  knowing 
the  said  bird  [or  beast  or  animal]  to  have  been  vmlawfwlly  stolen  [or  that 
the  said  phimage  was  tfie  plumage  of  a  stolen  bird ;  or  that  the  ."aid  skin  was 
the  skin  of  a  stolen  beast;  or  that  the  said  part  was  the  part  of  a  stolen 
animal]. 


For  that^  he  the  said  0.  D.,  on  at  ,  unlawfully  and 

wilfully  did  kill  [or  wownd  or  take]  a  ceiiain  house-dove  [or  pigeon]  of  the  price 
and  value  of  _  ,  the  property  of  the  said  A.   B.,  the  complainant, 

under  such  circumstances  as  did  not  amount  to  larceny  at  common  law    con- 
trary, etc. 


(24)  Conviction 
for  taking  fish  in 
private  water 
not  belonging  toa 
dwelling-house, 
e.  24, 


For  that  he  the  said  C.  D.,  on  at  ,  unlawfully  and 

wilfully  did  take  [or  destroy;  or  attempt  to  take  or  destroy]  otherwise  than  by 
angling  between  the  beginning  of  tlie  last  hour  before  sunrise  and  tlie  expiration  of 
the  first  hour  after  sunset,  to  wit,  at  o'clock  at  (five] 
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tain  water,  to  wit,  a  pond  [or  st/ream]  of  water  there,  being  the  private  property  of   

the  [said]  A.  B.,  the  complainamt  [or  wherein  the  said  A.  B.,  the  complaimamt, 
then  had  a  private  right  of  fi,shery],  and  not  rwrmimg  through  or  heing  in  any 
land  adjoining  or  belonging  to  the  dwellimg-house  of  amy  person  being  the  owner 
of  the  said  water,  or  having  a  right  of  fishery  thereim,  ;  contrary,  etc. 


For  that  he  the  said  G.  D.,  on  ,  at  ,  by  <mgling  be-    (26)  Conviction 

tween  the  beginning  of  the  last  hour  before  sunrise  cmd  the  expiration  of  the  first   J"'  ^ngling  in 
how  after  sunset,  to  wit,  about  the  how  of  o'clock  in  the  forenoon   wate^adjofning 

of  t?LC  same  day,  vmlawfully  and  wilfully  did  take  [or  destroy]  [five]  fish  called   a  dwelling-liouse, 
[perch],  of  the  price  and  value  of  [sixpemce],  then  being  found  in  certain  water   s.  24. 
there  situate,  called  ,  rurming  through  and  being  in  ce}'tain  land 

belonging  [or  adjoining]  to  the  dwelling-house  of  one  [or  the  said]  A.  B.,  the 
complcmiant,  and  of  which  water  the  said  A .  B.  was  then  the  owner  [or  in  which 
said  water  the  said  A.  B.  then  had  a  private  right  of  fishery,  contrary,  etc. 


For  that  he  the  said   C.  D.,  on  ,  at  ,   by  angling    (2S)  Conviction 

between  the  beginning  of  the  last  how  before  sunrise  cmd  the  expiration  of  the  first    ^°'  angling  in 
hovr  after  sunset,  to  wit,  about  the  how  of  o'clock  in  the  forenoon  of  24.  ' 

the  same  day  vmlawfully  and  vnlfully  did  take  [or  destroy]  [five]  fish  called 
[perch]  of  the  price  and  value  of  [siocpence],  then  being  found  in  a  certain  pond  [or 
streirm]  of  water  there,  the  private  property  of  A.  B.  [or  wherein  A .  B.  then  had 
a  private  right  of  fishery],  and  not  nmning  through  or  being  im  any  land  adjoining 
or  belonging  to  the  dwelling-house  of  any  person  being  the  owner  of  the  said  water, 
oi-Jiaving  a  right  of  fishery  therein,  contrary,  etc. 


(Commenoe  as  ante,  form  (1).)     in  a  certain  stream  of  water  ["any  water"]    (27)  Indictment 
then  nmning  and  being  in  certain  land  adjoining  to  the  dwelling-house  ["any  land    '^"w'^^^inini" 
adjoining  or  belonging  to  the  dwelHng-liouse  "]  of  J.  N.,  situate  in  the  parish    d-vreiimg-hous^ 
of  ,  in  the  county  of  ,  the  said  J.  N.  then  being^  the  owner    s.  24. 

of  the  said  water  [or  the  said  J.  N.  then  Imving  a  right  of  fishery  in  the  said 
water],  thirty  fish  called  carp,  and  thirty  fish  called  tench,  vmlawfully  and  wil- 
fully did  take  [or  destroy]  otherwise  than  by  angling  between  the  beginning  of  the 
last  hour  before  sunrise  and  the  expiration  of  the  first  hour  after  sunset,  against 
the  form,  etc. 

(Commence  as  ante,  form  (1).)    from  a  certain  oyster-bed  ["  any  oyster-ted,    (28)  Indictment 
laying,  or  fishery,  being  the  property  of  any  other  person,  and  sufficiently    J^jt^^jj   "^g. 
mai'ked  out  or  known  as  such"]  called  ,  the  property  of  J.  N.,  >   ■     ■ 

and  sufficiently  [marked  out  and]  known  as  the  property  of  the  said  J.  N.,  one 
hundred  oysters  felonioushj  did  steal,  take,  and  casrry  away,  against  the  form,  etc. 


(Commence  as  ante,  form  (1).)     within  the  limits  of  a  certain  oyster-led  ["any    (29)  Indictment 
oyster-hed,  laying,  or  fishery  "]  ealUd  ,  the  property  of  J.  N.,  and   ^°^  "=^"|  \^ 

sufficiently  [marked  out  and]  known  as  the  property  of  the  said  J.  N.,  unlawfully  ^  '  ■ 

and  wilfully  did  use  a  certain  dredge  ["  any  dredge,  or  any  net,  instrument,  or 
engine  whatsoever"]  for  the  purpose  of  then  amd  there  taking  oysters  ["oysters 
or  oyster-brood"],  against  the  form,  etc. 


(Commence  as  ante,  form  (1).)     upon  the  groumd  ["ground  or  soil"]  of  a  (30)  Indictment 

certain  oyster-fishery  called  ,  the  property  of  J.  N.,  and  sufiiciently  tSe^CTom'd^ot  a™ 

[marked  out  and]  knoxvn  as  the  property  of  the  said  J.  N.,  with  a  certain  net  oyster -Bsliery, 

["any  net,  instrument,  or  engine"]  milawfully  and  wilfully  did  drag,  against  a.  26. 
the  form,  etc. 

_  (31)  Indictment 

(Commenoe  as  ante,  form  (1).)     [one]  bill  of  exchange  for  the  payment  of  [fifty  for  stealing  a  va. 

pounds],  the  property  of  A.  B.,  feloniously  did  steal,  take,  and  carry  away,  the  said  luable  secmity, 
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sum  of 
being  then  due 


:],  secured  and  payable  by  and  tipon  the  said  bill  of  exchange, 
unsatisfied  to  the  said  A,  B.,  against  the  form,  etc. 


32)  Indictment 
for  stealing  a 
document  of  title 
to  real  estate, 
s.  33. 


(Commence  as  ante,  form  (1).)  a  certain  deed,  the  property  of  J.  N.,  being  [or 
containing']  evidence  of  the  title  [or  part  of  the  title]  of  the  said  J.  N.  to  a  certain 
real  estate  [or  to  part  of  a  certain  real  estate]  called  ,  in  which  said 

real  estate  the  said  J.  jk.  then  had,  and  still  hath,  an  interest,  feloniously  did  steal, 
take,  and  carry  away  [ox  feloniously  and  unlawfully,  and  for  a  fraudulent  purpose, 
did  destroy]  [destroy,  cancel,  obliterate,  or  conceal],  against  the  form,  etc.  [Add  a 
second  or  more  counts,  deaeriting  the  instrument,  as  the  case  may  suggest, 
and  also  a  count  specifying  the  fraudulent  purpose,  where  the  indictment 
alleges  one.] 


(33)  Indictment  (Commence  aa  ante,  form  (1).)     a  certain  will  and  testamentary  instrument 

for  .stealing  a  ["the  whole  or  any  part  of  any  wiU,  codicil,  or  other  testamentary  instru- 
■will,  s.  29.  ment"]  of  one  J.  N.,  feloniously  did  steal,  take,  and  carry  away  [or  feloniously, 

unlawfully,  and  for  a  fraudulent  purpose,  did  destroy]  [destroy,  cancel,  obliterate, 

or  conceal],  against  the  form,  etc. 


(34)  Indictment 
for  stealing  a 
record,  s.  30. 


(Commence  as  ante,  form  (1).)  a  certain  [judgment  roll  of  the  Court  of  our 
lady  now  the  Queen  before  the  Queen  herself]  feloniously  did  steal,  take,  and  carry 
away,  against  the  form,  etc.     [Add  other  counts,  as  the  case  may  suggest.] 


(35)  Indictment 
for  taking  a 
record  from  its 
place  of 'deposit, 


(Commence  aa  ante,  form  (1).)  a  certain  [judgment  roll  of  the  Court  of  our 
lady  the  now  Queen  before  the  Qvsen  herself],  in  the  treasury  of  the  said  Court 
there  being  then  deposited  (the  said  treasury  being  the  place  of  deposit  of  the  said 
judgment  roll  for  the  time  being),  feloniously,  and  for  a  fraudulent  purpose,  did 
take  from  its  said  place  of  deposit,  against  the  form,  etc. 


(ZS)  Indictment 
for  stealing  lead 
from  a  dwelling- 
house,  s.  31. 


(Commence  as  ante,  form  (1).)  [twenty pounds  weight  of  lead],  ["lead,  iron, 
copper,  brass,  or  other  metal,  or  any  utenail  or  fixture,  whether  made  of  metal 
or  other  material"],  the  property  of  A.  B.,  then  being  fixed  in  and  to  ["in  or  to"] 
a  certain  building,  to  wit,  the  dwelling-house  of  the  said  A.  B.,  situate  in  the  parish 
of  ,  in  the  cou/nty  of  ,  feloniously  did  steal,  take,  and  carry 

away,  against  the  form,  etc.     [Add  counts  as  the  case  may  suggest.] 


(37)  Indictment 
for  ripping  lead 
from  a  building 
■with  intent  to 
steal,  s.  31. 


(Commence  as  ante,  form  (1).)  [twenty pounds  weight  of  lead]  ["  any  glass  or 
wood-work  helonging  to  any  huilding  whatsoever,  or  any  lead,  iron,  copper, 
brass,  or  other  metal,  or  any  utensil  or  fixture,  whether  made  of  metal  or  other 
material,  or  of  both  "],  the  property  of  A.  B.,  then  being  fixed  in  and  to  ["  in  or 
to  "]  the  dwelling-house  ["  any  building  whatsoever  "]  of  the  said  A.  B.,  situate 
in  the  parish  of  ,  in  the  county  of  ,  feloniously  did  rip, 

cut,  and  break  ["rip,  cut,  or  break"],  with  intent  the  satne  tlien  and  there 
feloniously  to  steal,  take,  and  carry  away,  against  tlie  form,  etc.  [Add  other 
counts,  as  the  case  may  suggest.] 


(38)  Indictment 
for  stealing  lead 
in  land  which  is 
private  property, 
8.31. 


(Commence  as  ante,  form  (1).)  [one  leaden  vase]  and  [twenty  pounds  weight 
of  lead]  ["anything  made  of  metal"]  the  property  of  A.  B.,  then  being  fixed  in 
certain  land  which  was  then  private  property,  to  wit,  in  a  [shrubbery]  of  the  said 
A.  B.,  situate  in  the  parish  of  ,  in  the  county  of  ,  ["in 

any  land  being  private  property  "],  tlien  and  there  feloniously  did  steal,  take,  and 
carry  away  [or  feloniously  did  rip,  cut,  and  break,  with  intent  the  same  then  and 
there  feloniously  to  steal,  take,  and  carry  away],  against  the  form,  etc.  [Add 
other  counts,  aa  the  case  may  suggest.] 

Indictments  may  readily  be  framed  from  the  above  for  stealing  metal 
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used  for  a  fence  to  a  dwelling-house,  or  fixed  in  a  square,  etc.,  following      4.  Forms. 
the  words  of  the  statute.  


(Commence  as  ante,  form  (1).)     one  oak-tree  ["the  whole  or  any  part  of  any    (39)  Indictment 
tree,  saphng,  or  shrub,  or  any  underwood"]  of  the  value  of  two  poimds,  the    f'"'  stealing  trees 
property  of  /.  N.,  then  growing  in  a  certain  pari  ["park,  pleasure-ground,    the''vSue  of"2r 
garden,  orchard,  avenue,  or  any  ground  adjoining  or  belonging  to  a  dweUing-   a.  32.  ' 

house"]  of  the  said  J.  N.,  situate  in  the  parish  of  ,  in  the  county 

of  ,  in  the  said  park  *  feloniously  did  steal,  tajee,  and  carry  away, 

against  the  form,  etc. 


(Proceed  as  in  the  above  form  to  the  asterist,  omitting  the  allegation  of  (40)  Indictment 

value,  and  then  thus ;) — feloniously  did  cut,  destroy,  and  damage  ["  cut,  break,  '<»"  cutting,  etc., 

root  up,  or  otherwise  destroy  or  damage"],  with  intent  the  same  then  and  t}iere  !''''''  with  intent 

feloniously  to  steal,  take,  and  carry  away,  thereby  then  and  there  doing  injury  unto  s  e  ,  a.     . 
the  said  A.  B.  to  an  amount  exceeding  the  sum  of  one  pound,  to  wit,  to  the  amount 
of  [ten  pounds'],  against  the  form,  etc. 

An  indictment  for  stealing  or  cutting  trees  above  the  value  of  ^5  else- 
■W'liere  than  in  a  park,  etc.,  may  easily  be  framed  from  one  or  other  of 
the  above  forms. 


For  that  he  the  said  0.  D.,  on,  etc.,  at,  etc.,  [one  ieech-tree'],  ["  the  whole  or  any  (41)  Conviction 

part  of  any  tree,  sapling,  or  shrub,  or  any  tm.derwood  "],  of  the  value  of  one  for  a  first  offence 

shilling  at  the  least,  to  wit,  of  the  value  of  [two  shillings'],  the  property  of  A.  B.,  '"  stealing  tree.?, 

then  growing  on  certain  land  there  situate  [in  the  occupation  of]  the  said  A.  B.,  of  \^  s.  33.^^  "" 
unlawfully  did  steal,  take,  and  carry  away,  against  the  form  of  the  statute  in  that 
case  made  and  provided,  etc. 


(Commence  as  ante,  form  (1).)     at  ,  in  the  county  of  ,    (42)  indictment 

loas  duly  convicted  before  J.  P.,  one  of  her  Majesty's  justices  of  the  peace  for  the   for  stealing  trees 
said  county  of  ,  for  that  he  the  said  G.  B.,  on  etc.  [as  in  the  first  con-    '°  ''"'  ^t^f  "'  ^' 

viction,  to  the  words]  against  the  form  of  the  statute  in  that  case  made  and  pro-    two^prevfous"" 
tided;  and  the  said  C.  B.  was  thereupon  then  adjudged,  for  his  said  offence,  to    convictions,  s.  33. 
forfeit,  etc.,  and  in  default,  etc.  [as  in  the  conviction].   And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  prresent  that  the  said  G.  B.,  being  so  convicted 
as  aforesaid,  afterwards,  on,  etc.,  at,  etc.,  was  duly  convicted  before  J.  8.,  one  of  her 
Majesty' s  justices  of  the  peace  for  the  said  county  of  ,for  that  he  the 

said  C.  B.,  on  [etc.,  stating  the  second  conviction  in  the  same  manner  as  the 
first  is  directed  to  be  stated ;  and  then  proceed  thus :]  And  the  jurors  afore- 
said, 'upon  their  oath  aforesaid,  do  further  present,  that  the  said  C.  B.,  after  he 
had  been  so  twice  convicted  as  aforesaid,  on,  etc.,  [one  beech-tree]  of  the  valtte 
of  one  shilling  at  the  least,  to  wit,  of  the  value  of  [two  shillings],  the  property  of 
A.  B.,  then  growing  in  certain  land  situate  in  the  parish  of  ,  in  the 

county  of  ,  feloniously  did  steal,  take,  and  carry  away,  against  the  form 

of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said 
lady  the  Queen,  her  crown  and  dignity.  [Add  other  counts,  as  the  case  may 
suggest.] 

A  commitment  or  indictment  for  cutting  or  damaging  trees,  etc.,  of  the 
value  of  one  shilling,  with  intent  to  steal  the  same,  within  the  meaning 
of  the  above  33rd  section,  may  be  readily  framed  from  the  preceding 
forms. 


For  that  he  the  said  C.  B.,  on,  etc.,  at,  etc.,  [two  wooden  pales]  ["any  part  of  (43)  Conviction 

any  live  or  dead  fence,  or  any  wooden  post,  pale,  wire,  or  rail  set  up  or  used  f "  ^  fir?'  offence 

as  a  fence,  or  any  stile  or  gate,  or  any  part  thereof  respectively"],  of  the  value,  ^fes,'fences,'etc 

to  wit,  of  [one  shilling],  the  property  of  A.  B.,  then  and  there  being,  and  then  and  s.  34.' 
there  being  cast,  set  up,  and  used  as  a  dead  fence,  unlawfully  did  steal,  take,  and 
carry  away,  against  the  form  of  the  statute  in  that  case  made  and  provided:   I, 
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4.  Forms. 


Harcen^. 


IV. 


the  said  J.  F.,  do  therefore  adjudge  the  said  C.  D.,  for  his  said  offence,  to  forfeit 
and  pay  the  sum  of  [five  pounds'],  over  and  above  the  value  of  the  said  pales  so 
stolen  as  aforesaid,  and  the  further  sum  of  [one  shilling],  being  the  value  of  the 
said  pales,  and  also  to  pay,  etc. 


ftr'afcsuffince         •^'"'  ''*"'  ^  *''*  ^""^  ^'  -^•'  ""'  ^^■'  ***'  ^^'^■'  '^'""'  «""'*'*  .i"»^««]  ["any  part 

in  cutting,  etc.,  '    "^  any  live  or  dead  fence,  or  any  ■wooden  post,  pale,  wire,  or  rail  set  up 

fences,  etc.,  witli   or  used  as  a  fence,  or  any  stile  or  gate,  or  any  part  thereof  respectively"], 

intent  to  steal        gf  the  value  of  [one  shilling],   the  property  of  A.  B.,  then  and  there  being, 

them,  s.  84.  ^^^  ^^^  ^^^  ^^^  ^^^^  ^^  ^  ^^^  fence,  then  and  there  wnlawfully  did  cut,  break, 

and  throw  down,  with  intent  the  same  then  and  there  unlawfully  to  steal,  take, 

and  carry  away,  thereby  and  therein  .  then  and  there  doing  an  injury  unto  the 

said  A.  B.  to  the  amount  of  [two  shillings],  against  t/wform  of  the  statute  in  that 

ease  made  and  provided:  I,  the  said  J.  P.,  do  therefore  adjudge  the  said  G.  I).,for 

his  said  offence,  to  forfeit  and  pay,  etc.     [Conclude  as  directed  in  the  preceding 

form.] 


(45)  Conviction 
for  tiaving  a 
stolen  tree,  fence, 
or  gate  in  defen- 
dant's possession, 
s.  35. 


•  \  Beit  remembered,  that,  on,  etc.,  at,  etc.,  C.  D.  is  convicted  befc 
.  )  one  of  her  Majesty's  justices  of  the  peace 


:,J.P., 

and  for  the  said  county,  for 
at,  etc.,  aforesaid,  a  certain  [beech-tree]  ["  the  whole  or  anj'part  of 


to  wit. 

that,  on,  etc., 

any  tree,  sapling,  or  shrub,  or  any  underwood,  or  any  part  of  any  live  or  dead 
fence,  or  any  post,  pale,  wire,  rail,  stile,  or  gate,  or  any  part  thereof"],  of  the 
value  of  [two  shillings],  was  found  on  the  premises  ["in  the  possession  or  on  the 
premises  "]  of  the  said  C.  J).,  there  situate;  and  that  he  the  said  C.  D.,  being  now 
here  taken  [or  summoned]  before  me  the  said  J.  P.,  as  such  justice  as  aforesaid, 
doth  not  satisfy  me,  the  said  J.  P.,  that  he  came  lawfully  by  the  said  tree,  but  hath 
altogether  failed  in  so  doing,  against  the  form  of  the  statute  in  that  ease  made  and 
provided:.  I,  etc. 


(46)  Conviction 
for  a  first  offence, 
in  stealing  fruit, 
etc.,  in  a  garden, 
etc.,  s.  36. 


For  that  he  the  said  0.  J>.,  on,  etc.,  at,  etc.,  [one  hundred  peaches]  ["  any  plant, 
root,  fruit,  or  vegetable  production"],  of  the  value  of  twenty  shillings,  the  pro- 
perty of  A.  P.,  in  a  certain  garden  ["  garden,  orchard,  pleasure-ground,  nursery- 
ground,  hothouse,  greenhouse,  or  conservatory  "]of  the  said  A.  B.  there  situate, 
then  growing  in  the  said  garden,  unlawfully  did  steal,  take,  and  carry  away,  against 
the  form  of  the  statute  in  that  case  made  and  provided :  I,  the  said  J.  P.,  do  there- 
fore adjudge  the  said  0.  D.,  for  his  said  offence,  to,  etc. 


(47)  Conviction 
for  a  iirst  offence, 
in  damaging, 
etc.,  fruit,  etc., 
■with  iutent  to 
steal,  s.  36. 


For  that  he  the  said  G.  D.,  on  the  day  of  ,  in  the  year  of 

our  Lord  ,  at  the  parish  of  ,  in  the  county  of  , 

[one  hundred  peaches]  ["  any  plant,  root,  fruit,  or  vegetable  production  "],  of  tlie 
value  of  [twenty  shillings],  the  property  of  A.  P.,  then  growing  in  a  ceHain  garden 
["garden,  orchard,  pleasure-ground,  nursery-groimd,  hothouse,  greenhouse, 
or  conservatory  "]  of  the  said  A.  B.  there  situate,  then  unlawfully  did  destroy  and 
damage,  with  intent  the  same  then  and  there  unlawfully  to  steal,  take,  and  carry 
away,  thereby  then  doing  injury  unto  the  said  A.  B.  to  the  amount  of  [twenty 
shillings],  against  the  form  of  the  statute  in  that  case  made  and  provided :  I,  the 
said  J.  P.,  do  therefore  adjudge,  etc. 


(48)  Indictment 
for  stealing  fruit, 
etc.,  after  a  pre- 
vious conviction, 
8.36. 


(Commence  as  ante,  form  (1).)     at  ,  in  the  county  of  , 

was  duly  convicted  before  J.  P.,  one  of  her  Majesty's  justices  of  tlie  peace  for  the 
said  county  of  ,  for  that  he  the  said  G.  D.  on,  etc.  [as  in  the  first  con- 

■viction,  to  the  words]  against  the  form  of  tlie  statute  in  such  case  made  and  pro- 
vided: And  the  said  G.  S.  was,  therefore,  then  adjudged,  for  his  said  offence,  to 
forfeit  and  pay  the  smn  of  [twenty  pounds],  over  and  above  the  amount  of  the 
injury  so  done  as  aforesaid,  and  the  further  sum,  of  [ten  shillings],  being  the  amount 
of  the  said  injury;  and  also  to  pay  the  sum  of  shillings  for  costs;   and,  in 

default  of  immediate  payment  of  the  said  sum,  to  be  imprisoned,  etc.  [as  in  the 
conviction].  And  the  jurors  aforesaid,  upon  their  oatJi  aforesaid,  do  further  pre- 
sent, that  the  said  G.  D.,  after  he  had  been  so  convicted  as  aforesaid,  to  wit,  on,  etc., 
certain  fruit  ["plant,  root,  fruit,  or  vegetable  production"],  to  wit  [ten  pounds 


§  IV. 


ILar«tt2. 


weight  of  nectarines'],  of  the  value  of  [one  hundred  shillings],  the  property  of  A.  B., 
then  growing  in  a  certain  garden  ["  garden,  orctard,  pleasure-ground,  nursery- 
groimd,  hothouse,  greenhouse,  or  conservatory"]  of  the  said  A.  B .,  feloniously 
did  steal,  take,  and  carry  away,  against  the  form,  etc. 

A  commitment  or  indictment  for  a  second  offence  in  destroying,  etc., 
tlie  fruit,  etc.,  may  be  readily  framed  from  the  above  forms. 
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For  that  he  the  said  C.  D.,  on,  etc.,  at,  etc.,  unlawfully  did  steal  [or  destroy  or    (49)  conviction 
damage  with  intent  then  to  steal]  certain  cultivated  roots  [or  plants]  used  for  the    for  stealing,  etc., 
food  of  tnan  [or  beast,  or  for  medicine,  or  distilling,  or  dyeing,  or  for  or  in  the    '""'^  °^  plaTits, 
course  of  a  certain  manufacture,  to  wit,  ],  to  wit,  [ten  mango Id-wurzcls]    alscy^eie^"^ o7 

of  the  value  of  ,  the  property  of  A.  B.,  then  growing  in  a  certain  open 

[or  enclosed]  land  of  the  said  A.  B.  there  situate,  and  not  being  a  garden,  orchard, 
pleasure-ground,  or  nwsery-ground,  contrary,  etc. 


(If  the  conviction  be  for  destroying  with  intent  to  steal,  use  the  above  form  (60)  Conviction 

omitting  the  allegation  of  value,  and  adding  after  the  word)  a  nursery-ground,  foi'  destroying 

and  thereby  then  doing  injury  to  the  said  A.  B.  to  the  amount  of  i-nn  =  <■  >•    i." 
contrary,  etc. 


roots,  etc.,  witli 
intent  to  steal. 


(Describe  the  offence  as  in  the  last  form,  adding  at  the  conclusion) — he,  tlie 
said  G.  D.  ha/oing  been  previously  convicted  of  a  like  offence. 


(Commence  as  ante,  form  (1).)  twenty  pounds  weight  of  copper  ore  ["the  ore 
of  any  metal,  or  any  lapis  calaminaris,  manganese,  or  mundick,  or  any  wad, 
black  cawke,  or  black  lead,  or  any  coal,  or  any  cannel  coal"],  the  property  of 
J.  N.,  from  a  certain  mine  of  copper  ore  ["mine,  bed,  or  vein  thereof  respec- 
tively"] of  the  said  J.  N.,  situate  in  the  parish  of  ,  in  the  cotmty 
of  ,  feloniously  did  steal,  take,  and  carry  away  [or  feloniously  did 
sever,  with  intent  the  same  then  and  there  feloniously  to  steal,  take,  and  carry 
away],  against  the  form,  etc. 


(51)  Conviction 
for  steaJing,  etc., 
roots  or  plants, 
etc.,  after  a  pre- 
vious conviction, 
s.  37. 

(52)  Indictment 
for  stealing  ore, 
etc.,  s.  38. 


(Commence  as  anfe,  form  (1).)     at  ,  in  the  parish  of  ,  (53)  indictment 

in  the  county  of  ,  being  then  employed  in  and  about  a  certain  [copper]  against  workmen 

mine  there  situate,  called  ,  the  property  of  A.  B.,  feloniously  did  take  forremovinB  ore 

[or  remove  or  conceal]  fifty  pou/nds  weight  of  [copper]  ore,  found  in  the  said  mine,  prfetors  and"' 

with  intent  thereby  then  to  defraud  the  said  A.  B.  ["any  proprietor  of,  or  any  others,  s.  39. 
adventurer  in  such  mine,  or  any  workman  or  miner  employed  therein"], 
contrary  to,  etc. 


(Commence  as  ante,  form  (1).)     in  and  upon  one  J,  N.,  in  the  peace  of  God  and    (54)  Indictment 
of  our  lady  the  Qiteen  then  being,  feloniously  did  make  an  assault,  and  him  the  said   '<"■'  robbery,  s.  40. 
/.  N.  in  bodily  fear  and  danger  of  his  life  feloniously  did  put;  and  the  moneys  of 
the  said  J.  N.,  to  the  amount  of  ten  pounds,  from  the  person,  and  against  the  will 
of  the  said  J.  N.,  feloniously  and  violently  did  steal,  take,  and  carry  away,  against 
the  form,  etc. 


(Commence  as  amte,  form  (1).)     one  watch,  one  pocket-book,  and  one  pocket-  (55).  Indictment 

handkerchief  ["any  chattel,  money,  or  valuable  security"]   of  the  goods  and  for  stealing  from 

chattels  of  J.  N.  Jrom  the  person  of  the  said  J,  iV.  feloniously  did  steal,  take,  and  "'^  person,  b.  40. 
carry  away,  against  the  form,  etc. 
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(SG)  Indictment 
for  assault  with 
ntent  to  rob, 
s.  42. 


iLaweitD. 


§iv. 


(Commence  as  ante,  form  (1).)  in  and  wpon  one  J.  N.,  in  the  peace  of  God 
and  of  our  lady  the  Queen  then  being,  felonioush/  did  make  an  assault,  with  intent 
the  moneys,  goods,  and  chattels  of  the  said  J.  N.  from  the  person  and  against  the 
will  of  the  said  J.  N.  feloniously  and  violently  to  steal,  take,  and  carry  away, 
against  the  form,  etc. 


(57)  Indictment 
for  robbery  by  a 
person  armed, 
s.  43. 


(Commence  as  ante,  form  (] ) .)  heing  tJien  armed  with  a  certain  offensive  weapon 
and  instrument,  to  wit,  a  bludgeon,  in  and  upon  one  J.  N.,  in  the  peace  of  God 
and  of  our  lady  the  Queen  then  heing,  feloniously  did  make  an  assualt,  and  him 
the  said  J.  N.  in  bodily  fear  and  danger  of  his  life  did  then  put,  and  ten  pieces 
of  the  current  gold  coin  of  the  realm,  called  sovereigns,  of  the  value  of  ten 
pounds,  and  one  gold  watch  of  the  value  of  five  pounds,  of  the  goods,  moneys, 
and  chattels  of  the  said  J.  N.  from  the  person  of  the  said  J.  N.  then  feloniously 
and  violently  did  steal,  take,  and  carry  away,  against  the  form,  etc. 


(58)  Indictment 
for  robbery  with 
""violence,  s.  43. 


Commence  as  ante,  form  (1).)  in  and  upon  one  J.  N.,  in  the  peace  of  God 
and  of  our  lady  the  Queen  then  being,  feloniously  did  make  an  assault,  and  him 
the  said  J.  N.  in  bodily  fear  and  danger  of  his  life  then  feloniously  did  put, 
and  the  moneys  of  the  said  J.  N.  to  the  amount  of  ten  pcninds,  and  one  gold 
watch,  of  the  goods  and  chattels  of  the  said  J.  N.,from  the  person  and  against 
the  will  of  the  said  J.  N.  then  feloniously  and  violently  did  steal,  take,  and 
carry  away ;  and  that  the  said  C.  D.,  immediately  before  he  so  robbed  the  said 
J.  N.  as  (foresaid  ["  at  the  time  of,  or  immediately  before,  or  immediately  after 
such  robbery  "],  the  said  J.  N.  in  and  upon  the  left  side  of  him  the  said  J.  N. 
feloniously  did  tvound  ["  wound,  beat,  strike,  or  use  any  other  personal  violence 
to  sitch  person  "],  against  the  form,  etc. 

An  indictment  for  robbery  by  two  or  more  persons  in  company  will  be  the 
same  as  the  above,  except  that  it  should  charge  that  the  defendants  tcgether 
robbed  the  prosecutor ;  if  the  other  persons  be  unknown,  say,  "  and  certain 
other  persons,  to  the  jurors  aforesaid  unknown." 


(59)  Indictment 
'  for  sending  a 
lettei-  demanding 
money  with 
menaces,  s.  44. 


(Commence  as  ante,  form  (1).)  feloniously  did  send  ["  send,  deliver,  or  utter, 
or  directly  or  indirectly  cause  to  be  received "]  to  one  J.  N.  a,  certain  letter 
["  any  letter  or  writing"]  directed  to  the  said  J.  N.  by  the  name  and  descrip- 
tion of  Mr.  J.  N.,  demanding  money  ["  any  property,  chattel,  money,  valuable 
security,  or  other  valuable  thing "]  from  the  said  J.  N.  with  menaces,  and 
without  any  reasonable  or  probable  cause,  he  the  said  C.  I),  then  well  knowing 
the  contents  of  the  said  letter,  and  which  said  letter  is  as  follows,  that  is  to  say: 
[here  set  out  the  letter  verbatim],  against  the  form,  etc. 


(60)  Indictment 
for  demimding 
money  with 
menaces,  s.  45. 


Commence  as  ante,  form  (1).)  with  menaces  [or  by  force,  or  with  menaces 
and  by  force\  did  feloniously  demand  of  J.  N.  the  money  ["  any  chattel,  money, 
valuable  security,  or  other  valuable  thing"]  of  him  the  said  J.  N.,  with  intent 
the  said  money  from  the  said  J.  N.  feloniously  to  steal,  take,  and  carry  away, 
against  the  form,  etc. 


(CI)  Indictment  (Commence  as  ante,  form  (1).)    feloniously  did  send  ["  send,  deliver,  or  utter, 

for  sending  a         or  directly  or  indirectly  cause  to  be  received  "]  to  one  J.  N.  u,  certain  letter 

to  acous"  wwl"^    C"  any  letter  or  writmg"]  directed  to  the  said  J.  N.  by  the  name  and  deserip- 

ntent  etc   s.  4G.    iion  of  Mr.  J.  N.,  threatening  to  accuse  him  the  said  J.  N.  ["  accusing  or 

threatening  to  accuse"]  of  having  attempted  and  endeavoured  to  commit  the 

abominable  crime  of  sodomy  witJi  the  said  C.  D.  [see  the  words  of  the  section] 

with  a  view  and  intent  thm'eby  then  to  extort  and  gain  money  ["  any  property, 

chattel,  money,  valuable  security,  or  other  valuable  thing  "'\from  the  said  J.  N., 

he  the  said  C.  D.  then  well  knowing  the  contents  of  the  said  letter,  and  which 

said  letter  is  as  follows,  that  is  to  say:  [here  set  out  the  letter  verbatim], 

against  the  form,  etc. 


§IV. 
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(62)  Indictment 
for  threatening 
to  accuse  a  man 
of  a  crime,  "with 

extort  and  gain  money  ["  any  property,  chattel,  money,  valuable  security,  or    intent,  etc.,  b.  47. 

other  valuable  thing  "]_/rom  the  said  J.  N.,  against  the  form,  etc. 


(Oommenoe  as  a,nte,  form  (1) .)  feloniously  did  threaten  one  J.  N.  to  accuse 
["  accuse  or  threaten  to  accuse  "]  him  the  said  J.  iV.  ["  either  the  person  to 
whom  such  accusation  or  threat  shall  be  made,  or  any  other  person"]  of  having 
attempted  and  endeavoured  to  commit  the  abominable  C!rime  of  sodomy  with  the 
said  C.  D.  [see  the  words  of  sect.  46],  with  a  view  and  intent  thereby  then  to 


(Commence  as  ante,  form    (1).)     with  intent  to  defraud  [or  injure']  one    (63)  Indictment 

' _.  .  ..  .....1  ..  ■%  ^     t  ,      -I  r-..  ,1  ...      1  F^-i"  ini-l  iifiinrv  n 


/.  N;  feloniously  did  by  certain  unlawful  violence  f "  or  threat  of  violence 
to,  or  restraint  of  the  person  of  another  "]  to  the  person  of  the  said  J.  N. 
[or  did  by  accusing  or  threatening  to  accuse  the  said  J.  N.  of  treason,  etc., 
see  the  words  of  the  section],  compel  [or  induce']  the  said  J.  N.  to  execute  ["  or 
make,  accept,"  etc.,  see  the  words  of  the  section]  a  certain  valuable  security,  to 
wit,  ,  against  the  form,  etc. 


for  inducing  a 
person  by  threats 
to  execute  deeds, 
etc.,  s.  48. 


(Commence  as  ante,  form  (1) .)     the  church  of  the  parish  of  ,  in  (64)  Indictment 

the  county  of  [or  a  certain  chapel  situate  in  the  parish  of  ,  *°''  l";''^'';'"S  and 

in  the  county  of  ],  ["any  church,  chapel,  meeting-house,  or  other  churoli%tc.,  and 

place  of  divine  worship  '*],  feloniously  did  break  and  enter,  and  then  in  the  said  stealing  therein, 

church  one  silver  cup  of  the, goods  and  chattels  of  the  parishioners  of  the  said  ^-  ^'^• 
parish  feloniously  and  sacrilegiously  did  steal,  take,  and  carry  away,  against 
the  form,  etc. 

If  the  church  be  the  parish  church,  add  other  counts  laying  the  property  in 
the  chattel  in  the  churchwardens  or  in  the  rector  (see  1  Sale,  51,  52 ;  2  Hast, 
P.  C.  681) ;  if  a  private  chapel,  lay  the  property  in  the  ownsr. 


(Commence  as  ante,  form  (1).)     one  silver  cup  of  the  goods  and  chattels  of   (g5)  indictment 


the  parishioners  [see  the  note  to  the  above  indictment]  of  the  parish  of 
in  the  county  of  ,  in  the  clmrch  of  the  said  parish  there  situate,  felo- 

niously did  steal,  take,  and  carry  away ;  and  that  the  said  C.  D.,  so  being  in 
the  said  church  as  aforesaid,  afterwards,  and  after  he  had  so  committed  the  said 
felony  iti  the  said  chwrch  as  aforesaid,  on  the  day  and  year  aforesaid,  feloniously 
did  break  out  of  the  said  church,  against  the  form,  etc. 


for  stealing  in  a 
church  or  chapel 
and  t)reaking 
thereout,  s.  50. 


(Commence  as  ante,  form  (1).)  about  the  hour  of  eleven  in  the  night  of  (ge)  Indictment 
the  same  day,  being  in  the  dwelling-house  of  J.  N.,  situate  at  the  parish  for  burglary  by 
of  ,  in  the  county  of  ,  one  silver  sugar-basin  of  the    '^^^^eo^''^  "i  d. 

value  of  three  pounds,  six  silver  tablespoons  of  the  value  of  tliree  pounds,  and  ' 

twelve  silver  teaspoons  of  the  value  of  tivo  pounds,  of  the  goods  and  chattels  of 
one  J.  0.  in  the  said  dwelling-house  of  the  said  J.  N.,  then  being  in  the  said 
dwelling-house,  feloniously  did  steal,  take,  and  carry  away;  and  that  he  the 
said  C.  D.  being  so  as  aforesaid  in  the  said  dwelling-house,  and  having  committed 
the  felony  aforesaid,  in  manner  and  form  aforesaid,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  about  the  how  of  eleven  in  the  night  of  the  same 
day,  feloniously  and  burglariously  did  break  out  of  the  said  dwelling-house  of 
the  said  J.  N.,  against  the  form,  etc. 


(Commence  as  ante,  form  (1).)     about  the  hour  of  eleven  of  the  clock  in  the    (G7)  Indictment 
night  of  the  same  day,  the  d/welling -house  of  J.  N.,  situate  at  the  parish  of  B.,    ,°j„e^'5?t"Yhe 
in  the  county  of  S.,  feloniously  and  burglariously  did  break  and  enter  ;  with    amount  of  £5, 
intent  the  goods  and  chattels  of  one  K.  0.,  in  the  said  dwelling-house  then    s.  62. 
being,  feloniously  and  burglariously  to  steal,  talce,  and  carry  away ;  and  then 
in  the  said  dmtelling-house  one  silver  sugar-basin  of  the  value  of  three  pounds, 
and  twelve  silver  teaspoons  of  the  value  of  two  pounds,  of  the  goods   and 
chattels  of  the  said  K.  O.  in  the  said  dwelling-house  then  being  found,  felo- 
niously and  burglariously  did  steal,  take,  and  carry  away,  against  the  form,  etc. 
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If  under  this  indictment  the  prosecutor  fail  in  proving  the  burglary,  the 
prisoner  may  be  convicted  of  steahng  in  the  dwelling-house  to  the  amount  of 
£5  (see  sect.  60) ;  and,  if  he  fail  in  proving  it  to  have  been  committed  in  the 
dwelling-house  of  J.  N.,  or  that  the  goods  are  of  the  value  of  £5,  the  prisoner 
may  be  convicted  of  simple  larceny. 


(68)  Indictment 
for  entering  a 
dwelling-house 
at  night  with  in- 
tent to  commit 
any  felony,  s.  S4. 


(Commence  as  ante,  form  (1).)  about  the  hour  of  eleven  in  the  night  of  the 
same  day,  feloniously  did  enter  the  dwelling-house  of  J.  N.  there  situate' wUh 
intent  to  commit  felony  ["  any  felony  "]  therein ;  against  the  form,  etc. 


(69)  Indictment 
for  breaking  and 
entering  a  build-' 
ing  within  the 
curtilage,  s.  55. 


(Commence  as  ante,  form  (1) ,)  a  certain  huilding  of  one  J.  N.,  situate  in 
the  parish  of  ,  in  the  county  of  ,  feloniously  did 

hreaJc  and  enter  the  said  huilding  then  being  within  the  curtilage  of  the 
dwelling-house  of  the  said  J.  N.  there  situate  and  by  the  said  J.  N.  tJien  and 
there  occupied  therewith,  and  there  being  then  and  there  no  communication 
between  the  said  building  and  the  said  dwelling-house,  either  immediate  or  by 
means  of  any  covered  and  enclosed  passage  leading  from  one  to  the  other  \see 
sect.  53],  and  that  the  said  C.  D.,  then  and  there  in  the  said  dwelling-house  one 
silver  watch  of  the  goods  and  chattels  of  the  said  J.  N^.  feloniously  did  steal, 
take,  and  carry  away ;  against  the  form,  etc. 

This  count  should  be  added  to  a  count  for  burglary  where  there  is  any 
doubt  about  the  building  being  a  dwelling-house.  An  indictment  for  com- 
mitting a  felony  in  such  a  building  and  breaking  out  of  the  same  may  be 
readily  framed  from  the  above. 


(70)  Indictment 
for  house-break- 
ing, s.  5B. 


(Commence  as  ante,  form  (1).)     the  dwelling-house  of  J.  N.,  situate  in  the 
parish  of  ,  in  the  county  of  ,  feloniously  did  break 

and  enter,  and  two  pewter  dishes,  one  dressing-case,  and  six  chairs  of  the  goods 
and  chattels  of  the  said  J.  N.  m  the  said  dwelling-house  felonicmsly  did  steal, 
take,  and  carry  away ;  against  the  form,  etc. 


(71)  Indictment  (Commence  as  ante,  form  (1).)     the  shop  of  J.  N.,  situate  in  the  parish  of 

for  breaking  into  j  in  the  county  of                          ,  feloniously  did  break  and  enter, 

and  stealing  in  a  and  twenty  yards  of  muslin   of  the  goods  and  chattels  of  the  said  J.  J^.  in  the 

sliop,  s.  Ob.  said  shop  feloniously  did  steal,  talce,  and  carry  away  ;  against  the  form,  etc. 


(72)  Indictment 
for  breaking  and 
entering  a  dwell- 
ing-house witli 
intent  to  commit 
any  felony,  s.  57, 


(Commence  as  ante,  form  (1).)  feloniously  did  break  and  enter  the  dwelling- 
house  ["  any  dwelling-house,  church,  chapel,  meeting-house,  or  other  place  of 
divine  worship,  or  any  building  within  the  curtilage,  schoolhouse,  shop,  ware- 
house, or  counting-house"]  -of  J.  N.  there  situate,  with  intent  to  commit  felony 
["  any  felony  "],  to  wit,  feloniously  to  \_steal  dimrs  goods  and  chattels^;  against 
the  form,  etc. 


(73)  Indictment 
for  being  found 
by  night  armed 
with  intent,  8.  58. 


(Commence  as  ante,  form  (1).)     about  the  hour  of  eleven  in  the  night  of  the 
same  day  at  the  parish  of  ,  in  the  county  of  ,  was  un- 

lawfully found  armed  with  a  certain  dangerous  and  offensive  instrument,  that 
is  to  say,  a  crowbar  ["  any  dangerous  or  offensive  weapon  or  instrument  what- 
soever"], ws^A  intent  then  to  break  and  enter  ["break  or  enter"]  into  a 
certain  dwelling-house  of  J.  S.  there  situate,  and  the  goods  and  chattels  in  the 
said  dwelling-house  then  being  feloniously  to  steal,  take,  and  carry  away, 
against  the  form,  etc. 


(74)  Indictment         (Commence  as  anle,ioyai  (1).)     about  the  hour  of  eleven  in  the  night  of  the 
for  being  found      same  day,  at  the  parish  of  ,  in  the  county  of  ,  an- 

by  night  in  pos-     lawfully  was  found,  he  the  said  C.  D.,  then  and  there  by  night  as  aforesaid, 


§iv. 


ILawcttg. 


unlawfully  Jiaving  in  his  possession,  without  lawful  excntse,  certain  imp 

of  Jiousebreahing ,  thai  is  to  say,  ten  piclclocJcs,  ten  keys,  and  two  crows,  against 

the  form,  etc. 
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session  of  imple- 
ments of  house- 
breaking, s.  58. 

(Commence  as  ante,  form  (1).)  one  silver  sugar-iasin  of  the  value  of  three  (75)  inaictment 
pounds  and  twelve  silver  teaspoons  to  the  value  of  four  pounds,  of  the  goods  for  stealing  in  a 
and  chattels  of  K.  0.,  in  the  dwelling-honse  of  J.  N.,  situate  in  the  parish  of   ?^,h""^i''e''f° 


,  in  the  county  of 
carry  away,  against  the  form,  etc. 


,  feloniously  did  steal,  take,  and    £5  s.  go. 


(Commence  as  ante,  form  (1) .)     one  silver  hasin  and  one  coat  of  the  goods    (75^  indictment 
and  chattels  of  J.  N.  in  the  dwelling-house  of  J.  N.,  situate  at  the  parish  of  for  stealing  iji 

,  m  the  county  of  ,  feloniously  did  steal,  take,  and 

carry  ajwa/y ;  one  J,  L.  and  W.  his  wife  then,  to  wit,  at  the  time  of  the  commit- 
ting of  the  felony  aforesaid  heing  in  the  said  dwelling-house,  and  therein  hy 
the  said  C.  X>.,  hy  a  certain  menace  and  threat  then  used  hy  the  said  C,  X)., 
then  heing  put  in  bodily  fear,  against  the  form,  etc. 


dwelling-house, 
some  person 
being  put  in  fear, 
s.  ei. 


(Commence  as  ante,  form  (1).)  fifty  yards  of  silk  of  the  value  of  [five  (77)  indictment 
pounds^,  of  the  goods  and  chattels  of  A.  B.,  in  a  certain  factory  and  building  for  stealmg  silk, 
of  the  said  A.  B.,   situate  in  the  parish  of  ,  in   the  county  of   ^'°' '"  ''/"'J'^'^^ 

,  feloniously   did  steal,  take,  and  carry   au)ay,  whilst  the  same    s_  62. 
ivere  laid,  placed,  and  exposed  in  the  said  factory  and  building,  during  a 
certain  stage,  process,  and  progress  of  manufacture,  against  the  form,  etc. 
[Add  other  counts  stating  the  particular  process  and  progress  of  mamifaoture 
in  which  the  goods  were  when  stolen,  or  otherwise  as  the  case  may  suggest.] 


(Commence  as  ante,  form  (1).)  twenty  pounds  weight  of  indigo  ["  any 
goods  or  merchandise  "]  of  the  goods  and  merchandise  of  J.  N,,  then  being  in 
a  certain  ship  called  the  '  Battler '  ["  vessel,  barge,  or  boat  of  any  description 
whatsoever  "j  upon  the  navigable  river  Thames  ["  in  any  port  of  entry  or 
dispharge  or  upon  any  navigable  river,  or  canal,  or  in  any  creek  belonging  to 
or  communicating  with  any  such  port,  river,  or  canal"],  in  the  said  ship 
feloniously  did  steal,  take,  and  carry  away ;  against  the  form,  etc. 


(78)  Indictment 
for  stealing  from 
a  vessel  on  a 
navigable  river, 
s.  63. 


(Commence  as  ante,  form  (1).)  twenty  pounds  weight  of  indigo  ["any 
goods  or  merchandise"]  of  the  goods  and  merchandise  of  J.  N.  then  heing  in 
and  upon  a  certain  dock  ["  dock  wharf  or  quay  "]  adjacent  to  a  certain  navi- 
gable river  called  the  Thames  ["adjacent  to  any  port,"  etc.;  see  the  last 
precedent],  from  the  said  dock  feloniously  did  steal,  take,  and  carry  away, 
against  the  form,  etc. 


(79)  Indictment 
for  stealing  from 
a  dock,  etc.,  s.  63. 


(Commence  as  ante,  form  (1),  omitting  the  words  "  C.  D.")  a  certain  ship 
["any  ship  or  vessel"],  the  property  of  a  person  or  persons  to  the  jurors 
of oresaid  unknown,  was  stranded  ["in  distress  or  wrecked,  stranded  or  cast 
on  shore  "],  and  that  J.  S.,  on  the  day  and  yea/r  aforesaid,  ten  pieces  of  oak 
plank  ["  any  part  of  any  ship,  etc."],  being  parts  of  the  said  ship  [or  twenty 
pounds  weight  of  cotton']  ["  any  goods,  merchandise,  or  articles  of  any  kind  "], 
of  the  goods  and  merchandise  0/  a  person  or  persons  to  the  jurors  aforesaid- 
unknown,  belonging  to  the  said  ship  so  then  stranded  as  aforesaid,  feloniously 
did  plunder,  steal,  take,  and  carry  away,  against  the  form,  etc. 

A  second  count  may  be  added,  stating  the  ship  to  have  been  in  distress,  a 
third  count  stating  the  ship  to  have  been  wrecked,  and  a  fourth  count  stating 
the  ship  to  have  been  oast  on  shore.  If  the  name  of  the  ship  be  known  it 
should  be  stated  in  the  indictment ;  and,  if  the  name  of  the  owner  be  known, 
the  ship  should  be  described  as  his  property. 


(80)  Indictment 
for  stealing  from 
a  stranded  ves- 
sel, etc.,  s.  04. 
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(81)  Conviction 
for  having  pos- 
session of  ship- 
wrecked goods, 
s.  65. 


5LavcettD» 


§iv. 


For  tliat  he  the  said  C.  V.,  on  the  day  of  ,  at  the 

parish  of  ,  in  the  said  county  of  ,  iinlanfully  had  in 

his  possession  [or  on  his  premises  and  with  his  knowledge],  and  the  same  was 
there  found  \twenty  pounds  weight  of  indigo]  of  the  value  of  \_jifly  shillings], 
of  the  goods,  merchandise,  and  articles  belonging  to  a  certain  ship  then  lately 
before  in  distress  [or  wrecked  or  stranded],  and  cast  on  shore  on  the  seacoasi 
in  the  county  of  aforesaid,  the  property  of  some  person  or  persons 

twJcnown,  and  which  said  goods  had  been  by  some  person  or  persons  un/cnown 
feloniously  plundered  and  stolen  [or  unlawfully  taken]  whilst  the  said  ship 
was  so  stranded  and  cast  ashore  as  aforesaid ;  and  that  upon  the  said  C.  D, 
being  taken  [or  summoned]  before  me  the  said  Justice  now  here,  the  said  C.  D. 
doth  not  now  satisfy  me  the  said  justice  that  he  came  lawfully  by  the  said  goods 
and  merchandise,  but  hath  altogether  failed  in  so  doing,  contrary,  etc. 


(82)  Conviction 
for  offering  ship- 
wrecked goods 
for  sale,  s.  66. 


For  that  he  the  said  C.  D.,  on  ,  at  ,unlawfully 

did  offer  [or  expose]  for  sale  \twenty  pounds  weight  of  indigo]  of  the  value  of 
\_jifty  shillings]  which  had  [or  were  and  are  reasonably  suspected  to  have]  been 
theretofore  unlaicfully  taken  from  a  certain  ship  [or  vesset],  then 

lately  before  in  distress  [or  wrecked  or  stranded  or  cast  on  shore]  there  [or  at 
],  and  that  the  said  C.  D.,  although  duly  summoned  by  me  as  such 
justice  as  aforesaid,  hath  not  appea/red  before  me  or  satisfied  me  that  he  came 
lawfully  by  the  said  [^goods]  or,  that  the  said  C.  D.  now  appeareth  before  me, 
having  been  duly  summoned  for  that  purpose,  but  doth  not  show  or  satisfy  me 
the  said  justice  that  he  came  lawfully  by  the  said  \_goods],  and  altogether  fails 
in  doing  so,  contrary,  etc. 


(83)  Order  that 
the  shipwrecltcd 
goods  be  de- 
livered up  to  the 
owner,  ss.  65,  G6. 


-  "I       To  the  constable  of  the  parish  of 
■\c- 


,  in  the  said  [county] 
to  wit.  [  of 

Whereas  C.  D.  of  ,  was  this  day  duly  convicted  before  me  the 

■undersigned,  one  of  her  Majesty's  Justices  of  the  peace  in  and  for  the  said 
[county]  of  ,for  that  [etc.,  as  in  either  of  the  above  forms].     I 

do,  therefore,  pwsuant  to  the  statute  24  tf  25  Vict.  c.  96,  s.  65  or  [66],  order 
and  direct  you  the  said  constable  forthwith  to  deliver  the  said  goods  above- 
mentioned  unto  [B.  F.,  for  the  use  of]  G.  H.,  who  appears  to  me  to  be  the 
rightful  owner  thereof  [adding,  if  the  order  is  under  sect.  66,  upon  payment  of 
the  sum  of  ,  as  a  reasonable  reward  (which  I  have  duly  ascer- 

tained) to  J.  K.,  to  whom  the  said  goods  were  offered  by  the  said  C.  D.,  and 
who  seized  the  same]. 

Gfiven  under  my  hand  and  seal  this 
the  yea/r  of  our  Lord  ,  at 


1  the  [county]  aforesaid. 


(84)  Indictment 
for  larceny  as  a 
servant,  s.  67. 


(Commence  as  ante,  form  (1) .)  was  clerk  ["  clerk  or  servant "]  to  J.  if. 
[or  was  employed  by  J.  N.  for  the  purpose  and  in  the  capacity  of  a  clerk  to 
him  the  said  J.  N.],  and  that  the  said  C.  D.  afterwards  and  whilst  he  was 
such  cUrk  to  the  said  J.  N.  as  aforesaid  [or  was  so  employed  by  the  said 
J.  N.  as  aforesaid],  to  wit,  on  the  day  and  year  aforesaid,  certain  money  to  the 
amount  of  ten  pounds,  ten  yards  of  linen  cloth,  and  one  bill  of  exchange  for 
the  payment  of  ten  pounds  ["  any  chattel,  money,  or  valuable  security  "]  of 
and  belonging  to  the  said  J.  N.  his  master  [or  employer],  [or  in  the  possession 
and  power  ("possession  or  power")  of  the  said  J.  N.  his  master  (or  employer) 
then  being],  feloniously  did  steal,  take,  and  carry  amay,  against  the  form,  etc. 


(85)  Indictment 
for  embezzle- 
ment, s.  68. 


(Commence  as  ante,  form  (1) .)  being  then  employed  as  clerk  ["  clerk  or 
servant  or  any  person  employed  for  that  purpose,  or  in  the  capacity  of  a  clerk 
or  servant "]  to  J.  N.,  did  then,  and  while  he  was  so  employed  as  aforesaid, 
receive  and  take  into  his  possession  certain  money  ["chattel,  money,  or 
valuable  security"]  to  a  large  amount,  to  wit,  to  the  amount  of  ten  pounds  for 
and  in  the  name  and  on  the  account  of  the  said  J.  N.  his  master  [master  or 


IV. 


a,ar«ttj». 


employer],  and  the  said  money  tlien  frauAulently  and  feloniously  did  emhezzle ; 
and  so  the  jurors  aforesaid  upon  their  oath  aforesaid,  do  say  that  the  said 
C.  D.  in,  manner  and  form  aforesaid,  the  said  money,  the  property  of  the  said 
J.  N.  his  master,  from  the  said  J.  N.  feloniously  did  steal,  take,  and  carry 
away,  ayainst  the  form,  etc. 
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And  the  jurors  aforesaid  upon  their  oath  aforesaid,  do  further  present  that 
the  said  0,  D.  afterwards,  and  within  six  months  from  the  time  of  the  commit- 
ting of  the  said  offence  in  the  first  count  of  this  indictment  charged  and  stated, 
to  wit,  on  the  day  of  ,  in  the  year  aforesaid,  beirog 

then  em/ployed  as  cleric  to  the  said  J.  N.,  did  then  and  whilst  he  was  so  em- 
ployed as  aforesaid,  receive  and  taJce  into  his  possession  certain,  other  money  to 
a  large  amount,  to  wit,  to  the  amount  of  ten  'pounds  for  and  in  the  name  and 
on  the  account  of  the  said  J,  N.,  his  said  master,  and  the  said  last-mentioned 
money  then  and  within  the  said  six  months  fraudulently  and  feloniously  did 
emhezzle  ;  and  so,  etc.  [as  in  the  above  indictment,  to  the  end]. 


(86)  Count  for 
other  acts  uf 
embezzlement 
within  six 
months,  s.  71. 


(Commence  aa  ante,  form  (1).)  Icing  then  employed  in  the  public  service  of 
her  Majesty  [or  "  being  a  constable  or  other  person  employed  in  the  police," 
etc.],  one  ["any  chattel,  money,  or  raluable  security"]  belonging  to  her 

Majesty  ["belonging  to  or  in  the  possession  or  power  of  her  Majesty,  or 
entrusted  to  or  received  or  taken  into  possession  by  him  by  virtue  of  his  em- 
ployment"], did  steal,  taJce,  and  carry  away,  against  the  form,  etc. 


(87)  Indictment 
for  stealing 
against  a  person 
in  the  public 
service,  s.  Gi>. 


(Commence  as  ante,  form  (1) .)     being  employed  in  the  public  service  of  her    (88)  Indictment 
Majesty  [or  "  being  a  constable  or  other  person  employed  in  the  police  of  any    for  embczzle- 
county,"   etc.]   and  being  entrusted,  by  virtue  of  such  employment,  with  the    ™the''pubno'se" 
receipt,  custody,  management,  and  control  of  a  certain  valuable  security,  to    vice,  etc.,  s,  70. 
wit,  ["  any   chattel,   money,   or   valuable   security "],   did   then, 

whilst  he  was  so  employed  as  aforesaid,  receive  and  take  into  his  possession  the 
said  valuable  security,  and  the  said  valuable  security  then  fraudulently  and 
feloniously  did  embezzle  [or  did  then  fraudulently  and  feloniously  apply  or 
dispose  of  the  same  for  his  own  use  and  benefit  and  not  for  the  public  service] ; 
and  so  the  jurors  aforesaid  upon  their  oath  aforesaid  do  say  that  C.  JD.,  in 
manner  and  form  aforesaid,  the  said  valuable  security,  the  property  of  her 
Majesty,  from  her  Majesty  did  steal,  take,  and  carry  away,  against  the  form, 
etc. 


(Commence  as  ante,  form  (1).)  being  an  officer  and  servant  of  the  Governor 
and  Company  of  the  Hank  of  England,  and  being  entrusted  with  a  certain 
bond,  to  wit,  ["  any  bond,  deed,  note,  bill,  dividend  warrant,  or 

warrant  for  payment  of  any  annuity  or  interest,  or  money,  or  with  any 
security,  money,  or  other  effects  "],  which  said  bond  was  then  belonging  to  the 
said  Governor  and  Company  [or  having  a  certain  bond,  to  wit,  , 

the  property  of  ,  lodged  or  deposited  with  the  said  Governor  and 

Company,  or  with  him  the  said  C.  D.  as  such  officer  and  servant  of  the  said 
Governor  and  Company]  did  then  and  whilst  he  was  such  officer  and  servant 
of  the  said  Governor  and  Company,  and  whilst  he  was  so  entrusted  as  afore- 
said with  the  said  bond,  so  as  aforesaid  belonging  to  the  said  Governor  and 
Company,  feloniously  secrete,  embezzle,  and  run  away  with  such  bond  so  as 
aforesa%d  belonging  to  the  said  Governor  and  Company,  against  the  form,  etc. 


(89)  Indictment 
for  embezzle- 
ment by  an  oiii- 
cer  of  the  Bank 
of  England,  s.  73 


If  the  indictment  be  for  stealing  a  chattel,  it  may  be  in  the  common  form 
for  larceny,  see  ante,  305 ;  and,  in  case  of  stealing  a  fixture,  the  indictment 
may  be  in  the  same  form  as  if  the  offender  were  not  a  tenant  or  lodger  ;  and 
the  property  may  be  laid  either  in  the  owner  or  person  letting  to  hire.  If  the 
indictment  be  for  stealing  a  fixture,  use  form  (36),  and  describe  the  dwelling- 
house  as  that  of  the  landlord,  as  in  burglary. 


(90)  Indictment 
for  larceny  by 
tenants  or 
lodgers,  s.  74. 
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(91)  Indiclment 
against  a  banker, 
etc,  for  a  fraud- 
ulent conver- 
sion of  money  en- 
trusted to  him, 
s.  75. 


ILarcenS' 


§iv. 


(Commence  as  ante,  form  (1),  substituting  A.  B.  for  C.  D.)  did  entrust  C.  B. 
as  a  banker  ["  banker,  merchant,  broker,  attorney,  or  other  agent "]  with  a 
certain  large  sum  of  money  ["  money  or  security  for  the  payment  of  money  "], 
to  wit,  the  sum,  of  one  hundred  pounds,  with  a  direction  to  the  said  C.  D.  in 
writing  to  pay  the  said  sum  of  money  ["  such  money  or  security  or  any  part 
thereof,  or  the  proceeds  or  any  part  of  the  proceeds  of  such  security  "]  to  a 
certain  person  specified  in  the  said  direction  ["  for  any  purpose  or  to  any  per- 
son specified  in  such  direction  "]  ;  and  that  the  said  C.  D.,  as  such  banker  as 
aforesaid,  afterioards,  to  wit,  on  the  day  of  ,  in  the  year 

of  our  Lord  ,  in  violation  of  good  faith  and  contrary  to  the  terms 

of  the  said  direction,  wnlawfully  did  convert  to  his  own  use  and  benefit  ["  own 
use  or  benefit,  or  the  use  or  benefit  of  any  person  other  than  the  person  by 
whom  he  shall  have  been  so  entrusted  "]  the  said  sum  of  money  ["  such  money, 
security,  or  proceeds,  or  any  part  thereof  respectiyely  "],  so  to  him  entrusted 
as  aforesaid,  against  the  form,  etc. 

In  case  of  a  security  for  money,  the  indictment  must  allege  a  written  direc- 
tion as  to  the  application  of  the  proceeds. 

A  count  should  be  added  stating  particularly  the  purpose  to  which  the 
money  was  to  be  applied,  and  the  person  to  whom  it  was  to  be  paid. 


(92)  Indictment 
a$;ainst  a  banker 
or  agent,  for  sell- 
ing or  converting 
goods  or  valu- 
able securities 
entrusted  to  him 
for  safe  keeping, 
or  for  a  special 
purpose,  not  in 
writing,  s.  75. 


(Commence  as  above.)  did  entrust  to  C.  D.  as  a  banlcer,  for  safe  custody 
[or  "for  a  certain  special  purpose,  to  mt,  for  the  purpose  of  "] 

(he  the  said  C.  D.  being  a  banlcer)  ["  banker,  merchant,  broker,  attorney,  or 
other  agent "]  u.  certain  [bill  of  exchange^,  the  property  of  the  said  C.  D., 
drawn  by  etc.,  on  etc.,  for  the  payment  of  the  sum  of  [one  hundred  pounds']  ["  any 
chattel  or  valuable  security,  or  any  power  of  attorney  for  the  sale  or  transfer 
of  any  share  or  interest  in  any  public  stock  or  fund,  whether  of  this  kingdom, 
or  of  (3-reat  Britain,  or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund  of 
any  body  corporate,  company,  or  society "],  without  any  authority  to  sell, 
negotiate,  transfer,  or  pledge  the  same  ;  and  that  the  said  C.  D.,then  being  such 
banker  as  aforesaid,  and  being  so  entrusted  as  aforesaid,  in  violation  of  good 
faith,  and  contrary  to  the  object  and  purpose  for  which  the  said  [bill  of  ex- 
change]  was  so  entrusted  to  him  as  aforesaid,  and  whilst  so  entrusted  as  afore- 
said, unlawfully  did  negotiate,  transfer,  and  convert  to  his  own  use  and  benefit 
["  sell,  negotiate,  transfer,  pledge,  or  in  any  manner  convert  to  his  own  use 
or  benefit"]  the  said  [bill  of  exchange]  ["  such  chattel  or  security,  or  the  pro- 
ceeds of  the  same,  or  of  any  part  thereof,  or  the  share  or  interest  in  the  stock 
or  fund  to  which  such  power  of  attorney  shall  relate  or  any  part  thereof  "]  ; 
against  the  form,  etc.     [Add  other  counts,  as  the  case  may  suggest.] 

Indictments  against  bankers,  etc.,  under  sects.  76  and  77  for  fraudulently 
selling  any  property  may  readily  be  framed  from  the  above,  omitting  the 
special  allegations  as  to  safe  custody,  etc. 


(93)  Indictment 
against  a  factor 
for  pledging 
goods,  s.  78, 


(Commence  as  above.)  A.  B.  did  entrust  to  C.  D.  (he  the  said  C.  D.  then 
being  u  factor  and  agent)  [one  hundred  bales  of  cotton],  of  the  value  of  [one 
thousand  pounds],  for  the  purpose  of  selling  the  same  ["  entrusted  lor  the  pur- 
pose of  sale  or  otherwise  with  the  possession  of  any  goods,  or  of  any  document 
of  title  to  goods,  see  sect.  1],  and  that  the  said  C.  D.  afterwards,  contrary 
to  and  without  the  authority  of  the  said  A.  B.,  for  his  o%vn  benefit,  and  in 
violation  of  good  faith,  unlawfully  did  deposit  the  said  cotton  as  and  by  way 
of  a  pledge,  lien,  and  security,  for  a  sum  of  money,  to  wit  [one  hundred  pounds] 
["  money  or  negotiable  instrument "],  by  the  said  C.  D.  then  [or  "  before  then," 
or,  "  then  intended  to  be  "]  borrowed  and  received  of  and  from  tlte  said  JS.  F., 
against  the  form,  etc. 

It  is  also  an  ofl'ence  under  the  present  section  of  the  Act  to  "  accept  any 
advance  of  any  money  or  valuable  security  on  the  faith  of  any  contract  or 
agreement  to  consign,  deposit,  etc."  Also  clerks  or  other  persons  wilfully 
assisting  in  such  offences  are  liable  under  this  section.  The  indictments  in 
these  cases  may  be  framed  from  the  above. 


§iv. 


%nvtms. 


32], 


Tie  Jurors  for  our  ladky  the  Queen  upon  their  oaths  present       4.  Pornig. 


Middlesex, ) 

to  wit.     )  that  before  and  at  the  time  of  the  committing  of  the  offences  herein- 
Cffter  mentioned,  to  wit,  on  the  first  day  of  ,  in  the  year  of  our  Lord    (9*)  Inrtictment 

,  C.  D.  was  a  trustee  of  certain  property,  to  wit,  five  thousand  fn*fraua^ent'^° 
pounds  three  per  centmm  consolidated  banh  annuities,  wholly  [or  partially]  for  cgnversipn,  s.  80. 
the  benefit  of  J.  N.  [or  for  a  certain  public  or  charitable  purpose],  that  is  to 
say  [stating  tho  purpose],  and  that  he  the  said  C.  D.,  so  being  such  trustee  as 
aforesaid,  on  the  day  and  year  aforesaid,  unlawfully  and  wilfully  did  convert 
and  appropriate  the  said  property  to  his  own  use  ["  convert  or  appropriate  the 
Barae  or  any  part  thereof  to  or  for  his  own  use  or  purposes,  or  otherwise  dis- 
pose of  or  destroy  such  property  or  any  part  thereof"}  with  intent  thereby  then 
to  defraud ;  against  the  form,  etc. 

[Add  counts  alleging  that  the  defendant  disposed  of  (showing  the  mode  of 
disposition)  or  destroyed  the  property,  if  necessary.] 


)      The  jurors  for  our  lady  the  Queen  upon  their  oath  present  that    (95)  Indictment 

to  wit.  )  before  and  at  the  time  of  the  committing  of  the  offences  hereinafter  agai'nst  a  director 
mentioned,  C.  D.  was  a  director  [director  or  manager  or  public  cffieer]  of  a  conTCTsion  of  the 
certain  public  company  ["  any  body  corporate  or  public  company  "J  called  the   company's 

Company,  and  that  he  the  said  C.  D.,  so  being  such  director  as   money,  s.  81. 
aforesaid,  on  the  day  of  ,  in  the  year  of  our  Lord 

,  did  unlamfally  and  frcmdulsnthj  take  and  apply,  for  his  own 
use  and  benefit  ["  for  his  own  use  or  benefit,  or  for  any  use  or  purposes  other 
than  the  use  or  purposes  of  such  body  corporate  5r  pubUo  company  "],  certain 
money,  to  wit,  one  thousand  pounds  lany  property,  see  24  &  25  Vict.  c.  96,  o. 
1],  of  and  belonging  to  the  said  Company ;  against  the  form,  etc. 


(Commence  as  ante,  form  (1).)     then  being  a  director  [or  "public  officer  or    (gs)  indictment 
manager"]  of  a  certain  body  corporate  [or  public  company]  called  ,    against  directors 

unlaufully  did  as  such  director  receiiie  and  possess  himself  of  certain  of  the   '""^  '??''"t^ac- 
property  of  the  said  body  corporate  [or  company],  otherwise  than  in  payment   counts  s.  82. 
of  a  just  debt  or-  demand',  to  wit,  the  sum  of  [or  ], 

and  unlainfully,  with  intent  to  defraud,  did  omit  to  maJ^e  [or  to  cause  and 
direct  to  be  made^  a  full  and  true  entry  of  the  said  sum  [or  ],  in 

the  books  and  accounts  of  the  said  body  corporate  [or   company]  ;  against 
the  form,  etc. 


(Commence  as  ante,  form  (1).)     then  being  a  director  [or  manager  or  public    (97)  indictment 
officer  ox  member']  of  a  certain  body   corporate  [or  public  company]   called    against  a  director 
,  unlavfuUy,  with  intent  to  defraud,  did  destroy  [or  alter  or   i,o'o*"'Jt°'^"^83 
mutilate  or  falsify]  a  certain  booJc  [or  paper  or  writing^  or  valuable  security]  '      '' 

[or  make  or  concur  i'n  the  making  of  a  certain  false  entry,  or  omit  or  concur  in 
omitting  a  certain  material  particular  in  a  certain  book  of  account  ox  docu- 
ment], to  wit,  ,  belonging  to  the  said  body  corporate  [or  company]  ; 
against  the  form,  etc. 


(Commence   as  ante,   form   (1).)     did  unlawfully    circulate   and   publish    (98)  Indictment 
["  make,  circulate,  or  publish,  or  concur  in  making,  circulating,  or  publish-    j|j"''„blishiifB'" 
ing"]    a  certain  written  statement  and  account   ["any  written   statement    f°aijdulent  state- 
or  account "],  which  said  written  statement  was  false  in  pertain  material    meats,  s.  84. 
particulars,  that  is  to  say  in  this,  to  wit,  that  it  was  therein  falsely  stated  that 
[state  the  particulars]   he  the  said  C.  D.,  then  well  knowing  the  said  written 
statement  and  account  to  be  false  in  the  several  particulars  aforesaid,  with 
intent  thereby  then  to  deceive  and  defraud  J.  N.,  then  being  a  shareholder  of 
the  said  public  company  [with  intent  to  deceive  and  defraud  any  member, 
shareholder,  or  creditor  of  such  body  corporate  or  public  company,  or  with 
intent  to  induce  any  person  to  become  a  shareholder  or  partner  therein,  or  to 
intrust  or  advance  any  money  or  property  to  such  body  corporate  or  public 
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§iv. 


company,  or  to  enter  into  any  security  for  the  tenefil  iherenf]  •  against  the 
form,  etc. 


(99)  Indictment 
for  a  cheat  at 
common  law  in 
selling  by  false 
scales. 


}      The  jurors  for  our  lady  the  Queen  upon  iJieir  oath  present  that 

to  wit.  ]  C.  v.,  on  Che  first  day  of  in  the  year  of  our  Lord  , 

and  from  thence  until  the  taking  of  this  inquisition,  did  use  and  exercise  ihd 
trade  and  business  of  a  [grocer]  ;  and  during  that  time  did  deal  in  the  buying 
and  selling  by  weight  of  [teas,  sugar,  spices],  and  divers  other  goods,  wares,  and 
merchandises,  and  that  the  said  C.  I),  being  a  person  of  a  wicked  and  depraved  . 
mind,  and  contriving  and  fraudulently  intending  to  cheat  and  defraud  the  sub- 
jects of  our  said  lady  the  Queen,  whilst  he  was  and  continued  to  be  a  [grocer] 
as  aforesaid,  to  wit,  on  the  first  day  of  August  in  the  year  aforesaid,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  the  taking  of  this 
inquisition,  knowingly,  wilfully,  falsely,  fraudulently,  and  deceitfully  did  keep 
in  a  certain  shop,  wherein  he  the  said  C.  D.  did  so  as  aforesaid  carry  on  his  said 
trade,  a  certain  pair  of  false  scales  for  the  tveighing  of  goods,  wares,  and  mer- 
chandises by  him  sold  in  the  way  of  his  said  trade ;  and  which  said  scales  were 
then  by  artful  and  deceitful  means  and  contrivances  so  made  and  constructed 
as  to  cause  the  goods,  wares,  and  merchandises  weighed  and  sold  thereby  to 
appear  of  greater  weight,  to  wit,  of  a  greater  weight  by  two  ounces  in  every 
quantity  of  goods  weighed  thereby  than  the  real  and  true  weight  thereof;  and 
that  the  said  C.  D.  well  knowing  the  said  scales  to  be  false  as  aforesaid  did 
then,  to  wit,  on  the  several  days  and  times  aforesaid,  wilfully,  falsely,  fraudu- 
lently, and  deceitfully  sell  and  utter  to  divers  subjects  of  our  said  lady  the 
Queen,  divers  goods,  wares,  and  merchandises  in  the  way  of  his  said  trade 
weighed  in  and  sold  by  the  said  false  scales,  and  which  goods,  wares,  and  mer- 
chandises were  very  much  deficient  and  short  of  the  weight  at  and  for  which 
the  same  toere  so  sold  by  the  said  C.  D.  as  aforesaid,  to  wit,  by  ttie  weight  of 
two  ounces,  to  the  great  damage  and  deceit  of  her  Majesty^s  said  subjects,  to 
the  evil  'example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  lady  the  Queen,  her  crown  and  dignity. 


(100)  Indictment 
for  false  pre- 
tences, s.  88. 


(Commence  as  ante,  form  (1).)  unlawfully,  knowingly,  and  designedly  did 
falsely  pretend  to  one  J.  N.  [that  he  the  said  C.  D.  then  was  the  servant  of 
one  K.  O.,  of  St.  Paul's  Churchyard,  in  the  city  of  London,  tailor,  the  said 
K.  O.  then  and  long  before  being  well  known  to  the  said  J.  N.  and  a  customer 
of  the  said  J.  N.  in  his  business  and  way  of  trade  as  a  woollen-draper,  and 
that  the  said  C.  D.  was  then  sent  by  the  said  K.  O.  to  the  said  J.  N.  for  five 
yards  of  superfine  woollen  cloth],  by  means  of  which  said  fahe pretences  the  said 
C.  JD.  did  then  unlawfully  obtain  from  the  said  J.  N.  five  yards  of  supei-fiie 
woollen  cloth  ["any  chattel,  money,  or  valuable  security"],  with  intent  thereby 
then  to  defraud,  whereas  in  truth  and  in  fact  [the  said  C.  D.  was  not  then  the 
servant  of  the  said  K.  O.,  and  whereas  in  truth  and  in  fact,  the  said  C.  D.  was 
not  then  or  at  any  other  time  sent  by  the  said  K.  O.  to  the  said  J.  N.  for  the 
said  cloth  or  for  any  cloth  whatsoever]  to  the  great  damage  and  deception  of 
the  said  J.  N.,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 


(101)  Indictment        (Commence  as  ante,  form  (1).)     unlawfully,  knowingly,  and  designedly  did 
for  inducing  falsely  pretend  to  one  J.  if.  that  [state  the  false  pretence  used  as  in  form 

aWll'of  exchan^'ge    ^^^f^  *^  "'*'"*«  of  which  said  false  pretence  the  said  0.  D.  did  then  unlawfully 
by  means  of  and  fraudulently  induce  the  said  J.  N.  to  accept  «.  certain  bill  of  exchange, 

that  is  to  say,  a  bill  of  exchange  for  one  hundred  pounds,  with  intent  thereby 
then  to  defraud  and  injure  the  said  J.  N.,  whereas  in  truth  and  in  fact  [here 
negative  the  false  pretences  aa  in  form  (100)],  to  the  great  damage  and  decep- 
tion of  the  said  -J.  N.,  to  the  evil  example  of  all  others  offending,  against  the 
form,  etc.,  and  against  the  peace,  etc. 


false  pretences, 
8.90. 


§iv. 


ILarceng. 


(After  the  conclusion  of  the  indictment  against  the  principal,  see  form  (1), 
continue  it  in  tlie  same  paragraph,  thus  :) — and  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  O.  D.  [or  S.  F.'\  afterwards,  to  wit,  on 
the  first  day  of  in  the  year  aforesaid,*  the  goods  and  chattels  aforesaid 

["chattels,  money,  or  valuable  security,  or  goods  whatsoever"],  so  as  afore- 
said feloniously  stolen,  taken,  and  carried  away,  feloniously  did  receive  and 
have,  he  the  said  C.  D.  [or  IS.  P.'\  then  well  knowing  the  said  goods  and  chattels 
to  have  been  feloniously  stolen,  taken,  and  carried  away,  against  the  form,  etc. 
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(103)  Indictment 
against  tlie  prin- 
cipal and  receiver 
jointly,,  s.  91. 


— ^—  1  The  jurors  for  owr    lady  the   Queen  upon  their  oath  present   thai    nos)  indictment 
to  toit.  j  heretofore,  to  wit,  [at  the  general  sessions  of  the  delivery  of  the  gaol    against  the  le- 
of  ,  at  ,  so  continuing  the  caption  of  the  former  in-    <=civer  as  acces- 

diotment],  it  was  presented  that  one  C.  D.  [etc.,  continuing  the  indictment  to  ci*^!  having  b"en 
the  end,  reciting  it,  however,  in  the  past,  and  not  in  the  present  tense],  upon  convicted,  s.  91. 
which  said  indictment  the  said  C.  D.,  at  the  session  of  gaol  delivery  aforesaid, 
was  duly  convicted  of  the  felony  and  larceny  aforesaid;  And  the  jurors  afore- 
said, v/pon  their  oath  aforesaid,  do  further  present  that  E.  F,,  after  the  com- 
mitting of  the  said  larceny  and  felony  as  aforesaid,  to  wit,  on  the  first  day  of 
in  the  yea/r  last  aforesaid  [etc.,  as  in  tlie  last  precedent,  from  the  asterislc.] 


(Commence  as  ante,  form  (1).)     one  silver  tankard  ["chattel,  money,  valu-  (104)  Indictmen 

able  security,  or  other  property  whatsoever"]  of  the  goods  and  chattels  of  one  '»■"  receiving 

J.  N.  before  then  feloniously  stolen,  taken,  and  carried  away,  feloniously  did  ^°^  a'substoiuive 

receive  and  have,  he  the  said  C.  D.  then  loell  knowing  the  said  goods  and  felony. 
chattels  to  have  been  feloniously  stolen,  taken,  and  carried  away,  against  the 
^orm,  etc. 


(Commence  as  ante,  {orm  (1).)     one  silver  tankard  ["any  chattel,  money,    (105)  Indictment 
valuable  security,  or  other  property  whatsoever  "]  of  the  goods  and  chattels  of  pgrtvot'taiifed by 
/.  N.  then  lately  before  unlawfully,  knowingly,  and  designedly  obtained  ["stolen,    false  pretences, 
taken,  obtained,  converted,  or  disposed  of"]  from  the  said  J.  N.  by  false  pre-    s.  9S. 
tences,  unlawfully  did  receive  and  have,  he  the  said  0.  D.  then  well  knowing  the 
said  goods  and  chattels  to  have  been  unlawfully,  knowingly,  and  designedly 
obtained  from  the  said  J.  N.  by  false  pretences,  against  the  form,  etc. 


For  that  he  the  said  C.  D.,  on  the  day  of  ,  at  the  (106)  Conviction 

parish  of  ,  unlawfully  did  receive  one  oak-tree  [or  as  the  case  may  '°"^°"i,'"e^he' 

be],  of  the  value  of  ,  the  property  of  J.  N.  the  complainant,  then  thief^'is'liable  to 

laitely  before  unlawfully  stolen  by  one  F.  F.from  certain  land  of  the  said  J.  N.,  summary  couvic- 

o»  which  the  same  was  then  and  there  growing,  he  the  said  G.  D.  then  well  "™  '"'^  g^'ce  °' 

hnowimg  the  said  tree  to  have  been  unlawfully  come  by,  contrary,  etc.  g_  g7_  ' 


For  that  IE.  F.,  on  the  day  of  ,  in  the  year  of  our  (107)  Conviction 

Lord  ,  unlawfully  did  steal  one  oak-tree  [or  as  the  case  may  be],  'or  aiding  and 

of  the  value  of  ,  the  property  of  J.  N.,  then  growing  on  certain  land  commission  of\n 

of  the  said  J.  N.,  and  that  he  the  said  O.  S.  unlawfully  was  then  and  there  ofeence  punisli- 

■vresent.  aidina  and  abettina  the  said  E.  F.  to  do  and  commit  the  said  offence,  able  on  summary 

^     ,      '       .    "  "  .u  I  conviction,  s.  99. 

contrary,  etc. 


(Proceed  as  above  as  to  the  principal  offence,  and  then  proceed  as  follows  :) —    (108)  Conviction 
And  that  he  the  said  G.  D.,  before  the  said  offence  was  committed  as  aforesaid,     °^il^^ocarini, 
to  wit,  on  the  day  of  ,  aforesaid,  at  the  parish  of  ,    etc.,  s.  99. 

aforesaid,  unlawfully  did  counsel  and  procure  the  said  F.  F.  to  do  and  commit 
the  said  offence,  contrary  to,  etc. 
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(Commence  as  ante,  form  (1).)    feloniously,  nnlawfulltf,  and  corruptly  did 

take  aiid  receive  from,  one  J.  N.  certain  money  and  reward,  to  wil,  the  sum  of 

(109)  Indictment  f^g  pounds  of  the  moneys  of  the  said  J.  N.,  under  pretence  ["  under  pretence, 

rewMd  for  the        "''  "^P""  ^"7  account "]  of  helping  the  said  J.  N.  to  certain  goods  amd  chattels 

recovery  of  stolen    ["chattels,  money,  or  valuable  security"]  of  him  the  said  J.  N.  before  then 

goods,  s.  101.        feloniously  stolen,  taken,  and  carried  away  ["  by  any  felony  or  misdemeanour 

stolen,  taken,  obtained,  extorted,  embezzled,  converted,  or  disposed  of"],  the 

said  0.  D.  not  having  caused  the  person  hy  whom  the  said  goods  and  chattels 

were  so  stolen,  taken,  and  carried  away  as  aforesaid,  to  he  apprehended  and 

brought  to  trial  for  the  same,  and  not  having  used  all  due  diligence  to  cause 

such  person  to,  be  so.  apprehended  and  brought  to  trial,  against  the  form,  etc. 


(110)  Summary 
conviction  for 
larceny  under 
tlie  18  &  19  Vict, 
c.  126(a). 


ail)  Certificate 
of  dismissal  (a). 


■  \  Be  it  remembered,  that  on  the 

.]r  -      -    - 


day  of 


to  wit.  j  the  year  of  our  Lord  ,  at  ,  in  the  said  \county\ 

A.  B.,  being  charged  before  us  the  umdersigned  of  her  Majeati/s 

justices  of  the  peace  for  the  said  [county],  a/nd  consenting  to  our  deciding  upon  the 
charge  sitmmarily,.  is  convicted  before  us,  for  that  [he  the  said  A.  B.,  etc.,  stating 
the  offence,  and  the  time  and  place  ivhen.  and  where  committed] ;  and  we 
adjudge  the  said  A.  B.  for  his  said'  offence  to  be  imprisoned  in  the  [house  of 
correction']  at  in  the  said  [county],  [and' there  kept  to  hard  labour] 

for  the  space  of 

Given  vmder  our  hands  and  seals  the  day  mid  year  first  above  mentioned,  at 
,,  in  the  [county]  aforesaid. 

J.  S.        (l.s.) 
S.  M.      (l.s.) 


nt.  ] 


[count. 


ef  her  Majesty's  justices  of  the  peace  for  the 
I  of  ,  certify.  That  on  tlie  day 

,  in  the  year  of  our.  Lord  ,  at  in 


to  wit. 

the  said  [county],  A.  B..  being  charged  before  us,  and  consenting  to  our  deciding 
upon  the  charge  summarily,  for  that  [he  the  said  A.  B.,  stating  the  offence 
charged,  and  the  time  and,  place  when  and  where  alleged  to  be  committed], 
we  did,  hoAjing  summarily  adjudicated  thereon,  dismiss  the  said  charge. 

driven  vender  our  hands  and'  seals,^  this  day  of  ,  at 

in  the-  [eoumty]  aforesaid. 

J.  S.        (i,.s.) 
M.  M.      (l.s.) 


(112)  Conviction 
upon  a  plea  of 
guilty  (o). 


)  Be  it  remembered,  that  on  the 


day  of 


to  wit.  j  the  year  of  our  Lord  ,  «*■  iti  the  said  [county], 

A,  B.,  being  charged  before  us,  the  undersigned  of  her  Majesty's 

justices  of  the  peace  for  the  said  [county],  for  that  [he  the  said  A..  B.,  etc.,  stating 
the  offence,  anai  th*  time  and  plaee  when  and  where,  committed],  and  pleading 
guilty  to  such,  charge,  is  thereupon  convicted  before  us  of  the  said  offence;  and 
we  acyudge  the  said  A.  B.  for  his  said  offence  to  be  imprisoned  in  the  [home  of 
correction]  at  in  the  said  [county],  [and  there  kept  to  hard  labour] 

for  the  space  of 

Given  under  our  hands  and  seals,  the  day  and  year  first  above  mentioned,  at 
in  the  [cozmty]  aforesaid., 

J.  S.        (l.s.) 
S.  M.      (l.s.) 


Meaning  of  the 
word. 


Leet  (leth,  IcetAe,  lathe)  is  of  Saxon  original,  and  seemeth  to  be  no 
other  than  the  Court  of  the  lathe;  as  the  County  Court  is  the  court  of 
the  county.     For,  iu  ancient  times,  the  counties  were  subdivided  into 


(«)  These  are  the  forms  (A.),  (B.),  and  (C.)  given  in  the  schedule  to  the  Act. 
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%ttt. 

latlies,  rapes,  wapentakes,  hundi-eds,  and  the  like ;  and  the  sheriff,  twice 

a  year,  performed  his  tourn  or  perambulation,  for  the  execution  of  jus-  ■ 

tice  throughout  the  county.  Afterwards  this  power  of  holding  courts 
was  gi-anted  to  divers  great  men,  within  certain  districts,  and  from 
thence  these  courts,  holden  within  particular  parts  of  the  county,  have 
descended  unto  us,  without  variation,  under  the  name  of  the  leet,  leth,  or 
lathe  courts. 

The  Court  leet  is  a  com-t  oi  record,  having  the  same  jurisdiction  within   Leet,  what, 
some  particular  precinct  which  the  sherifi's  torn  hath  in  the  county 
(3  Hawk.  a.  11,  s.  1.) 

For  the  leet  or  view  of  frankpledge  was  by  the  King  (for  the  ease  of  Leet  derived 
the  people)  divided  and  derived  from  the  torn,  who  did  grant  to  the  lords   '™'°  ""^  '°™- 
to  have  Uie  view  of  the  tenants  and  resiants  within  their  manors,  so  as 
the  tenants  and  resiants  should  have  the  same  justice  that  they  had 
before  in  the  torn,  done  unto  tliem  at  their  own  doors,  without  any  charge 
or  loss  of  time.     (2  Inst.  71.) 

The  institution  hereof  for  the  keeping  of  the  King's  peace  was  that  Frankpledge 
every  freeman  at  his  age  of  twelve  years  (except  peers,  clergymen,  and 
tenants  in  ancient  demesne  (2  Hawk.  c.  10,  s.  11) )  should  in  the  leet,  if 
he  were  in  any,  or  in  the  torn,  if  he  were  not  in  any  leet,  take  the  oath 
of  allegiance  (a)  to  the  King;  and  that  pledges  or  sureties  should  be 
found  for  his  truth  to  the  King  and  to  aU  his  people,  or  else  to  be  kept 
in  prison.  This  frankpledge  consisted  most  commonly  of  ten  house- 
holds, which  the  Saxons  'caUed  theothung :;  in  the  north  parts  they  call 
them  tenmentale ;  in  other  places  of  England,  tithing  ;  whereof  the  mas- 
ters of  the  nine  families,  who  were  bound,  were  of  the  Saxons  called 
freoborg,  wliich  in  some  places  is  to  this  day  ca^eA.freehorrow,  that  is, 
free  sm-ety,  or  fi-ankpledge ;  and  the  master  of  the  tenth  household  was 
called  theothungmon,  to  tHs  day  in  the  west  called  tithingman,  and 
tithenheofod,  and /reoborher,  that  is,  capitalis  plegius,  chief  pledge ;  and 
these  ten  masters  of  families  were  bound  one  for  another's  family,  that 
each  man  of  their  several  families  should  stand  to  tte  law,  or,  if  he  were 
not  forthcoming,  that  they  should  answer  for  the  injury  or  offence  by 
him  committed.  And  the  precinct  of  this  frankpledge  was  called  decenna, 
because  it  consisted  most  commonly  of  ten  households ;  and  every  man 
of  those  several  households,  for  whom  the  pledge  or  surety  was  taken, 
was  called  decennarius ;  wHch  names  are  continued  as  shadows  of  anti- 
quity to  this  day.     (2  Inst.  73.) 

And  by  the  due  execution  of  this  law,  such  peace  was  universally 
holden  within  this  realm,  as  no  injuries,  homicides,  robberies,  thefts, 
riots,  tumults,  or  other  offences  were  committed ;  so  that  a  man  with  a 
wliite  wand  might  safely  have  ridden,  before  the  Conquest,  with  much 
money  about  him,  vidthout  any  weapon,  throughout  England.     {Id.) 

Such  a  system  of  jurisprudence,  however,  has  long  since  ceased  to  be 
practicable. 

But  no  person  is  obliged  to  appear  at  any  leet  within  the  precincts   Who  to  attend  a 
whereof  he  doth  not  reside.     (2  Hawk.  c.  10,  s.  12.)  '^et- 

But  though  every  one  must  be  within  some  leet,  none  can  be  of  two 
leets ;  and,  it  seems,  he  whose"  house  stands  in  two  leets  is  said  to  be 
commorant  [resident]  in  that  wherein  his  bed  stands.  (Wood's  Inst. 
b.  4,  c.  1,  s.  16 ;  R.  v.  Routledge,  2  Dougl.  537.) 

An  alien  cannot  be  smnmoned  to  attend  the  leet.     [Palm.  14.) 

He  that  claims  a  leet  by  charter  must  hold  it  on  the  days  prescribed   !'*«'■  '"i'™  '<>  •>« 
by  the  charter ;  he  that  claims  it  by  prescription,  may  claim  to  hold  it     °  ™' 


[a]    A  mcmdamus  does  not  lie  to 
compel  a  Court  leet  to  be  held  for  the 


taking  of  such  oath. 
6  D.%  E.  384.) 


{R.  V.  Maidstone, 
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Adjournment. 


Offences  within 
the  leet  not  in- 
quirable  in  the 
torn. 


Steward  may 
commit  for  an 
affray. 


once  or  twice  every  year,  at  any  such  days  as  shall,  upon  reasonable 
warning,  be  appointed,  if  the  usage  ■  hath  been  so  that  it  hath  been  kept 
at  uncertain  times ;  or  else  it  ought  to  be  kept  at  such  certain  days  and 
times  as  by  prescription  hath  been  certainly  used.  (2  Inst.  72;  R.y. 
Oilhert,  12  Mod.  4;  1  Salk.  200,  8.0.) 

A  court  leet  holden  on  the  28th  of  April  was  adjourned  after  the  jury 
had  been  sworn  in  till  the  15th  of  December,  which  day  was  given  them 
to  make  their  presentments  : — Held,  that  an  adjournment  of  such  dura- 
tion (which  was  admitted  to  be  according  to  the  custom  of  the  manor) 
was  not  necessarily  unreasonable.  ( WUcock  v.  Windsor  and  others,  3 
JB.  <&  Add.  43.) 

If  a  nuisance,  done  witliin  the  jurisdiction  of  the  leet,  be  not  presented 
in  the  leet,  the  sheriff,  in  his  torn,  cannot  inquire  of  it ;  for  that  which  is 
witliin  the  precinct  of  the  leet  is  exempt  from  the  torn,  otherwise  there 
might  be  a  double  charge ;  but  in  that  case  a  writ  may  be  directed  to  the 
sheriff,  to  inquire  thereof.     (4  Inst.  261.) 

It  seems  that  a  Court  leet  is  so  far  intrusted  with  the  keeping  of  the 
peace  \yithin  its  own  precinct,  that  the  steward  of  it  may  by  recognizance 
bind  any  person  to  the  peace  who  shall  make  an  affray  in  his  presence, 
sitting  the  Court,  or  may  commit  him  to  ward,  either  for  want  of  sureties 
or  by  way  of  punishment,  without  demanding  any  sureties  of  him,  in 
wliich  case  he  may  afteiTvards  impose  a  iine  according  to  his  discretion. 
(2  Hawk.  c.  1,  s.  15.) 

What  felonies  ave  The  leet  hath  power  to  receive  indictments  of  felonies  at  the  common 
cognizable  in  the  law,  but  not  of  felonies  by  Act  of  Parliament,  unless  specially  limited 
^'°'-  thereto.     (2  Hale,  71.) 

other  pubUc  Furthermore,  tliis  Court  hath  cognizance  of  a  great  number  of  offences, 

offences.  both  by  the  common  law  and  by  statute ;  as,  for  instance,  tippling  in 

ale-houses,  assaults  whereby  bloodshed  ensueth,  common  barrators, 
bawdy-houses,  defects  in  bridges  and  highways,  destroyers  of  ancient 
boundaries,  bakers,  brewers,  butchers,  cmiiers,  decinors  or  suitors  not 
appearing  in  the  leet,  estrays,  waifs,  and  treasure  trove,  eaves-droppers, 
forestaUers,  regrators,  ingrossers,  destroyers  of  game,  gamesters,  hedge- 
breakers,  neglectors  of  hue  and  cry,  higglers,  inn-holders,  millers,  night- 
walkers,  common  nuisances,  want  of  pillory  and  stocks  and  common 
pounds,  rescous,  scolds,  shoemakers,  searchers  of  leather,  stoned  horses 
of  two  years  old  put  on  the  common,  victuallers,  constables  neglecting 
watch  and  ward,  weights  and  measures,  and  many  other  tilings  by  par- 
ticular statutes.  ( Wood's  Inst.  b.  4,  c.  1,  s.  16 ;  1  Saund.  135.  And  see 
Toml.  Law  Diet,  hy  Grainger,  tit.  "  Oourt  Leet."} 

Private  offences.  ^'°^  ^  '"^'^  cannot  be  presented  in  the  leet  for  surcharging  the  common 
or  for  digging  in  the  common,  because  this  concerns  the  private  not  the 
public  interest,  and  belongs  rather  to  the  Court  baron  to  inquire  of  it. 
{Wood's  Inst.  b.  4,  c.  1.) 

Within  what  Also  no  offence  is  cognizable  in  the  leet  unless  it  arose  since  the 

coCTifwe™'  "■'  holding  of  the  last  Court.  (2  Haii'h.  c.  10,  s.  50;  Davidson  v.  Moserop, 
2  East,  56.) 

Choice  of  con-  Before  the  recent  Act  of  5  &  6  Vict.  c.  109,  constables,  of  common 

theS."'"' '"  "Sht.  were  to  be  chosen  and  sworn  in  the  leet  or  torn.  (2  Hawk.  c.  10, 
s.  37.)  And  the  steward  might  fine  a  man  for  refusing  to  take  the 
oath  of  constable  (Fletcher  v.  Ingram,  1  Ld.  Baym.  60)  ;  or  the  party 
might  be  indicted.  (See  tit.  "  Constable,"  Vol.  I.)  But  now,  by  the 
21st  sect,  of  that  Act,  no  petty  constable,  headborough,  borsholder, 
tithingnian,  or  peace  officer  of  the  like  description,  imder  any  name  of 
office,  shall  be  appointed  for  any  parish,  township,  or  vill  within  the 
limits  of  that  Act,  except  for  the  performance  of  duties  unconnected  with 
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the  presei-vation  of  the  peace  or  with  the  execution  of  that  Act,  at  any 
Court  leet  or  torn,  or  otherwise  than  under  the  provisions  of  that  Act, 
or  under  the  provisions  of  Uie  2  &  3  Vict.  c.  93.  (As  to  district  and 
county  constables,  etc.,  see  the  enactment  and  law,  tit.  "  Constable" 
Vol.  I.) 

The  leet  seems  not  to  be  within  the  equity  of  the  statute  of  1  Rich.  3, 
wliich  required  that  the  jurorsin  the  torn  should  have  20s.  a  year  freehold, 
or  2es.  8d.  copyhold  or  customary ;  for  it  is  said  that  any  person  hap- 
pening to  be  present  at  the  leet,  or  to  be  riding  by  the  place  where  it  is 
holden,  may,  for  the  want  of  jurors,  be  compelled  by  the  steward  to  be 
sworn,  whether  he  be  resident  within  the  leet  or  not ;  by  which  it  seems 
to  be  implied  that  any  person  whatsoever  is  capable  of  being  put  upon 
the  jury  in  a  Court  leet.     [Oom.  Dig.  Leet,  G.  1;  2  Hawk.  c.  10,  s.  68.) 

A  custom  for  the  steward  of  a  Court  leet  to  nominate  certain  persons 
to  the  bailiff  to  be  summoned  on  the  jury  is  good.  (B.  v.  Joliffe,  2  S.  S 
G.  54;  %  D.  d  R.  240.     See  tit.  "Jurors,"  ante,  p.  71.) 

A  party  may  be  fined  for  obstructing  tiie  jury  in  the  execution  of  their 
duty.     {And.  49.) 

A  mandamus  does  not  lie  to  summon  specific  jurors  upon  a  Court  leet. 
{R.  V.  Bankes,  1  W.  Bl.  452.) 

As  to  the  power  of  the  jurors  to  enter  shops,  etc.,  to  exanune  weights, 
etc.,  see  tit.  "  Weights  and  Measures,"  Vol.  V. 

A  custom  for  the  jurors  of  a  Court  leet  holden  for  a  borough  and 
manor  to  present  persons  to  be  admitted  burgesses  of  the  borough,  and 
for  the  persons  so  presented  to  be  admitted  and  sworn  in  burgesses,  is  a 
lawful  custom.  {R.  v.  Duke  of. Beaufort,  2  Nev.  <&  M.  815 ;  5  B.  i£  Adol. 
442,  s.a.) 

Indictments  in  the  leet  ought  to  be  by  roll  indented,  one  to  remain 
with  the  indictors,  and  the  other  with  the  steward,  to  prevent  embezzling. 
(2  Hawk.  0.  10,  s.  69.) 

Although  the  leet  may  receive  indictments  of  felony,  yet  it  cannot  hear  indictments  of 
and  determine  them,  but  must  send  them  to  the  gaol  delivery,  there  to   be° "rtified.^ '° 
be  heard  and  determined,  if  the  offenders  be  in  custody,  or  remove  them 
by  certiorari  into  the  Queen's  Bench,  that  process  may  be  made  upon 
them  to  outlawry.     (2  Hale,  71.) 

It  seems  to  be  agreed  that  a  presentment  in  the  leet  of  any  offence  Traverse, 
within  the  jurisdiction  of  the  Court,  being  neither  capital  nor  concerning 
any  freehold,  subjects  the  party  to  a  _fine  or  amerciament  without  any 
further  proceeding,  and  adroits  of  no  traverse  to  the  truth  of  it ;  but  if  it 
touch  the  party's  freehold,  it  may  be  removed  into  the  Queen's  Bench 
and  there  traversed.     (1  Hawk.  c.  76,  ss.  72,  82;  2  Hawk.  c.  10,  s.  76.) 

A  fine  is  a  pecuniary  punishment,  assessed  by  the  steward,  for  an  of-  Fine, 
fence  or  contempt  committed  in  Court,  or  by  pubhc  officers  out  of  Court, 
in  administration  of  their  offices.  A  fine  is  always  assessed  by  the  steward, 
and  is  not  to  be  affeered,  though  sometimes  it  is  called  an  amerciament ; 
and  the  lord  by  a  special  warrant  to  the  baihif  may  distrain,  or  he  may 
have  an  action  of  debt  for  a  fine  imposed,  but  he  cannot  imprison.  And 
this  is  the  only  Court  that  can  fine  and  not  imprison.  ( Wood's  Inst. 
b.  4,  c.  1 ;  2  Hale,  61.) 

An  amerciament  is  a  pecuniary  punishment,  assessed  by  the  homage  or  Amerciament, 
jury,  for  offences  committed  out  of  Court  by  private  persons,  to  be  miti- 
gated by  affeerers  (from  affeurer,  to  tax),  who  are  to  affirm  the  reasona- 

.  bleness  thereof  upon  their  oaths,  where  no  express  penalty  is  inflicted 
by  statute;  and  for  this  also,  the  lord  may  have  an  action  of  debt, 
or  may  distrain  of  common  right,  and  impound  the  distress,  or  sell  it 

-at  his  pleasiure:,  but  cannot  imprison  for  it.   ( Wood's  Inst.  b.  4,  o.  1,  s.  16.) 
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The  Court  leet  can  only  amerce  for  public  nuisances,  and  not  for  any- 
private  injuries.     {R.  v.  Dickenson,  1  8a.und.  135 ;  8ir  T.  Baym  250.) 

And  upon  presentment  of  a  nuisance,  the  steward  may  either  amerce 
the  person,  and  order  him  also  to  remove  it  by  such  a  day,  under  pain  n 
of  forfeiting  a  certain  sum ;  or  he  may  order  him  to  remove  it  under  such 
a  pain  without  amercing  him  at  all.  And  on  presentment  at  another 
Court  that  he  hath  not  removed  such  nuisance  (having  had  notice  there- 
of), the  pain  may  be  recovered  by  distress  or  action  of  debt,  without  any 
further  proceeding.     (2  Hawk.  c.  10,  s.  32.) 

It  seemeth  that,  of  common  right,  any  Court  leet,  with  the  assent  of 
the  tenants,  may  make  bye-laws  under  certain  penalties,  in  relation  to 
matters  properly  within  the  cognizance  of  such  Court,  as  the  reparation 
of  the  highways,  and  the  like.  And  also  a  Com-t  baron,  by  custom,  may 
make  bye-laws  for  the  weU-regulating  of  commons,  and  such  like  private 
matters.  And,  therefore,  where  a  Court  leet  and  baron  are  holden 
together,  as  they  usually  are,  it  seems  that  what  is  transacted  therein  in 
relation  to  public  matters  shall  be  apphed  to  the  jmisdiction  of  the  Court 
leet ;  and  what  is  done  in  relation  to  private  mattevs  shall  be  intended 
to  be  done  by  the  Coui-t  baron.     (2  Hawk.  c.  10,  s.  63.^ 

While  the  piurisliment  of  pillory  might  be  awarded,  the  lord  of  the  leet 
ought  to  have  provided  a  pillory  and  tumbrel ;  and  for  want  thereof  he 
might  have  been  fined  or  his  liberty  seized.  (Steiierton  v.  Scrogs,  Orot 
Eliz.  698.)  But  this  punishment  can  no  longer  be  awarded,  and  therefore 
this  duty  is  at  an  end. 

But  the  stocks  were  to  be  provided  at  the  charge  of  the  town,  for  origi- 
nally they  were  not  to  punish,  but  to  keep  men  in  hold.  ( Wood's  Inst. 
b.  4,  c.  1,  s.  16 ;  Davies  v.  Lowden,  Garter,  29.)  And  these  ought  still 
to  be  provided. 

A  Court  leet  may  be  forfeited  by  misuser  or  nonuser.  {Sir  J.  Smith's 
case,  4  Mod.  56.) 

The  Court  will  not  grant  a  mandamus  to  the  mayor  of  a  corporation 
to  hold  a  Com-t  leet  for  the  purpose  of  administering  the  oath  of  alle- 
giance to  an  inhabitant  desirous  of  taking  it.  {R.  v.  Maidstone,  6  Z>.  rf 
R.  334.)  See  the  case  of  R.  v.  Lord  of  Hundred  of  Milverton  (3  Ad.  S 
El.  284),  where  a  mandamus  to  hold  a  Court  leet  forthwith  was  granted. 

A  mandamus  will  not  lie  to  allow  the  inspection  of  the  records  of  a 
Court  leet,  unless  the  party  assign  some  satisfactory  reason  for  the  in- 
spection.    {^Id.)     See  also  as  to  mandamus,  tit.  "  Mandamus,"  jjost. 

The  business  of  the  leet  hath,  as  well  as  that  of  the  tom-n,  declined  for 
many  years,  and  is  now  devolved  on  the  quarter  sessions.  (See  4  Bla. 
Com.  274 ;  Oolehrook  v.  Elliot,  3  Burr.  1864.) 


What  is  a  libel, 
in  general. 


%.\M. 


A  LIBEL,  in  its  strict  legal  sense,  consists  of  slander  expressed  in  aSiy 
other  way  than  by  mere  words ;  such  as  written  or  piinted  slander,  or 
slander  conveyed  by  figures,  signs,  or  pictures  {Du  Bost  v.  Beresford, 
2  Camp.  512 ;  5  Co.  125,  b.),  or  by  any  other  symbol.  (1  Hawk.  c.  73,  s.  2 ; 
Jefferies  v.  Buncombe,  11  East,  227 ;  Mayor  of  Northampton's  case,  1 
Stra.  422.) 

A  Ubel  is  either  in  writing  or  without  writing ;  in  virriting,  when  an 
epigram,  rhyme,  or  other  wilting  is  published  to  the  contumely  of  an- 
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other,  by  which  his  fame  or  dignity  may  be  prejudiced ;  without  writing, 
may  jje  by  pictures,  as  to  paint  the  party  in  any  sliameful  and  ignomi- 
nious manner,  or  by  signs,  as  to  fix  a  gallows  or  other  reproachful  and 
ignominious  signs  at  a  man's  door,  or  the  Uke.     [Anon.  5  Rep.  125.) 

Such  slander,  so  conveyed,  is  indictable  and  punishable  at  common 
law,  as  it  affects  the  public  iu  general,  and  frequently  tends  to  a  breach 
of  the  peace ;  but  mere  verbal  slander  is  not  so.  {R.  v.  Bear,  2  Salk. 
417;  R.  V.  Langley,  6  Mod.  125.)  Unless  it  be  seditious  (see  post, 
385,  336) ;  blasphemous  (post,  335) ;  grossly  immoral ;  uttered  to  a 
magistrate  in  the  execution  of  his  of&ce;  or  uttered  as  a  challenge  to 
fight  a  duel,  or  with  an  intention  to  provoke  the  other  party  to  send  a 
challenge.  (R.y.  Langley,  3  Salk.  190;  2  Ld.  Raymond,  1029,  S.O.; 
R.  V.  VFeltje,  2  Camp.  142 ;  R.  v.  Wrighton,  2  Salk.  698.  See  tit.  "  Chal- 
lenge," Vol.  I.,  tit.  "Justices,"  ante,  172.) 

It  is  a  libel,  though  the  defamatory  matter  therein  be  not  expressed  in  ^he  manner  in 
direct  terms,  but  merely  in  a  scoffing  and  ironical  manner ;  as  where  a  expressed, 
person  proposes  one  to  be  imitated  for  his  courage  who  is  known  to  be 
a  great  statesman,  but  no  soldier ;  and  another  to  be  imitated  for  his 
learning,  who  is  known  to  be  a  gi'eat  general,  but  no  scholar ;  and  the 
Hke ;  which  kind  of  writing  is  as  well  understood  to  mean  only  to  upbraid 
the  parties  with  the  want  of  these  qualities  as  if  it  had  directly,  and  ex- 
pressly done  so.     (1  Hawk.  c.  73,  s.  4,  5.) 

And  from  the  same  foundation  it  hath  also  been  resolved  that  a  de- 
famatory writing,  expressing  only  one  or  two  letters  of  a  name,  in  such 
a  manner  that,  from  what  goes  before  and  follows  after,  it  must  needs 
be  understood  to  signify  such  a  particular  person,  in  the  plain,  obvious, 
and  natural  construction  of  the  whole,  and  would  be  perfect  nonsense  if 
restrained  to  any  other  meaning,  is  as  properly  a  hbel  as  if  it  had  ex- 
pressed the  whole  name  at  large;  for  it  brings  the  utmost  contempt 
upon  the  law,  to  suffer  its  justice  to  be  eluded  by  such  trifling  evasions ; 
and  it  is  a  ridiculous  absurdity  to  say  that  a  writing,  which  is  under- 
stood by  every  the  meanest  capacity,  cannot  possibly  be  understood  by  a 
judge  and  jury.  (1  Hawk.  c.  73,  s.  4.  And  see  Hicks's  case,  Hohart's 
Ryi).  215.) 

Where  one  man  said  of  another  that  "  his  character  was  infamous ; 
that  delicacy  forbade  liim  from  bringing  a  direct  charge,  but  it  was  a 
male  child  who  complained  to  him,"  such  words  were  understood  to 
mean  a  charge  of  imnatm-al  practices,  and  to  be  sufficiently  certain  in 
themselves,  without  the  aid  of  an  innuendo.  ( Woolnoth  v.  Meadows,  5 
Uast,  463.) 

So,  if  a  man  -Weie  to  write  or  say  of  J.  N.,  "  There  is  a  vast  difference 
between  my  character  and  his ;  I  never  robbed  my  master,"  or  the  like, 
it  would  be  the  same  as  if  he  had  directly  charged  J.  N.  with  having 
robbed  his  master.  (See  Snell  v.  Webling,  2  Lev.  150 ;  1  Vent.  276 ;  Gom. 
Dig.  Action  on  the  Case  for  Defamation  (E.  8).) 

And  the  same  where  the  imputation  is  conveyed  obhquely  {Id.  (E.  1) ), 
or  indirectly  [Id.  (E.  7) ),  or  by  way  of  question  [Id.  (E.  2) ),  conjectm-e 
{Id.  (E.  3)),  er  exclamation  {Id.  (E.  6)),  or  byirony  (li^aitfA.  c.  73,  s.4), 
or  the  Uke. 

Before  the  6  &  7  Vict.  c.  96,  s.  6,  the  defendant  could  not  on  an  in- 
dictment or  information  for  a  defamatory  Ubel  have  pleaded  that  the 
matters  contained  in  the  libel  were  true,  nor  was  he  allowed  to  prove  the 
truth  of  them,  even  in  extenuation  of  punishment.  (R.  v.  Burdett,  4  B. 
■d  Aid.  314;  R.  v.  Halpin,  9  B.  d  Ores.  65;  Anon.,  5  Rep.  125.)  But 
the  Court  of  Queen's  Bench  would  not,  in  general,  g  ant  a  criminal  in- 
formation for  a  libel  without  the  fullest  and  most  expUcit  denial  on  oath 
by  the  complainant  of  all  the  direct  charges  which  the  Ubel  contained, 
3)ost,  341.  And  now  by  the  6  &  7  Vict.  c.  96,  s.  fi,  post,  345,  it  is 
■enacted  that,  on  the  trial  of  any  indictment  or  information  for  a  defama- 
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tory  libel,  the  defendant  having  pleaded  such  plea  as  thereinafter  men- 
tioned, the  truth  of  the  matters  charged  may  be  inquired  into,  but  shall 
not  amount  to  a  defence  unless  it  was  for  the  public  benefit  that  the  said 
matters  charged  should  be  published.  The  plea,  however,  may  aggravate 
the  offence,  and  also  subject  the  defendant  to  costs  if  the  issue  on  it  be 
found  for  the  plaintiff.     {Id.  s.  7,  post,  347,  and  s.  8,  post,  348.) 

It  hath  been  resolved  that  the  sending  of  a  letter  full  of  provoking 
language  to  another,  without  publishing  it,  is  highly  punishable,  as 
manifestly  tending  to  a  disturbance  of  the  peace.  (1  Hawk.  o.  73,  s.  11 ; 
R.  V.  Pownall,  2  Barnard.  102.)  The  indictment  ought  expressly  to 
allege  the  intention  to  be  to  provoke  to  a  breach  of  the  peace.  {R.  v. 
Wegener,  2  Stark.  245.) 

As  to  sending  a  challenge  to  fight,  see  tit.  "  Challenge,"  Vol.  I. 

We  will  now  proceed  to  inquire  into  the  law  of  Hbel  in  a  criminal  point 
of  view  in  the  foUoT^dng  order : — 

I.  Defamatory  Libels,  p.  331. 

II.  Blasphemous  and  Seditious  Libels,  p.  335. 
Against  Religion,  p.  335. 
• Morality,  p.  336. 

the  Queen,  p.  336. 

■ the  Constitution,  p.  336. 

the  Government,  p.  336. 

• ■  Foreign  Oovernnients,  p.  337. 

Judges,  Juries,  Justices,  etc.,  p.  337. 

Persons  in  Public  Capacities,  p.  337. 

Bodies  of  Men,  p.  337. 

Deceased  Persons,  p.  337. 

III.  Who  are  liable  for  Libels,  and  tvhat  amounts  to  a  Publication 

p.  838  to  339. 

IV.  The  Prosecution  of  Libellers,  p.  339  to  352. 

1.  Power  of  Justices  to  apprehend  them,  p.  340. 

2.  Criminal  Information,  p.  341. 

3.  Indictment  for,  p.  343. 

4.  Plea  to,  p.  345. 

5.  Evidence  on,  p.  345. 

6.  Trial,  p.  347. 

7.  Costs,  p.  348. 

8.  Punishment  of,  and  Seizure  of  Copies,  etc.,  p.  348. 

[9  &  lOWm.3,  c.  32;  60  Geo.  3  and  1  Geo.4,o.8;  6  &  7 
Vict.  c.  96.] 

V.  Publishing  or  threatening  to  Publish,  etc.,  a  Libel  to  obtain 
Money,  p.  352. 

[6  &  7  Vict.  c.  96,  s.  3.] 

VI.  Forms,  p.  352. 


§1- 
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1.  Defama- 
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It  would  obviously  be  impossible,  in  a  work  of  this  scope,  to  give  a  what  a  libel  in 
complete  view  of  the  law  of  libel,  embracing  every  case  in  which  publi-  general, 
cations  affecting  private  individuals  have  been  held  to  be  Ubellous.  It 
may  be  stated  generally,  however,  that  any  slander,  expressed  either  in 
piinting,  writing,  signs,  or  pictures,  tending  either  to  Islacken  the  memory 
of  one  that  is  dead  or  the  reputation  of  one  who  is  aUve,  and  to  expose 
him  to  disgrace,  ridicule,  or  contempt,  is  indictable,  though  it  do  not  im- 
pute any  specific  crime  punishable  in  the  temporal  courts.  Thus,  to  write 
that  a  person  is  a  swindler  or  hypocrite,  or  that  a  woman  has  been  guilty 
of  fornication,  or  that  a  man  is  an  itchy  old  toad,  or  the  like,  is  libellous 
and  indictable.  (See  Bell  v.  Stone,  1  B.  d  P.  331 ;  Savile  v.  Jardine, 
2  H.  Bla.  582;  Villers  v.  Monsley,  2  Wils.  404;  J' Anson  v.  Stuart,  1 
T.  R.  748 ;  R.  v.  Sir  E.  Lake,  Hard.  470 ;  Reg.  v.  Langley,  Holt's  Rep. 
654;  Thorley  v.  Lord  Kerry,  4  Taunt.  355.) 

And  it  may  be  taken  as  a  general  inile,  that,  wherever  an  action  will 
lie  for  a  hbel  without  laying  special  damages,  an  indictment  is  sustain- 
able. (5  Go.  1256.)  Also  wherever  an  action  will  lie  for  verbal  slander 
without  laying  special  damage,  an  indictment  will  lie  for  the  same  words 
if  reduced  to  writing  and  published.  But  the  converse  of  this  latter 
proposition  wiU  not  hold  good;  for  an  action  or  indictment  may  be 
maintained  for  words  written,  for  which  an  action  could  not  be  main- 
tained if  they  were  merely  spoken.  {Thorley  v.  Lord  Kerry,  4  Taunt. 
355.) 

A  gi-eater  latitude  of  observation  has  been  allowed  on  hoolcs  than  on  criticism  on 
characters.  When  a  work  is  sent  into  the  world,  the  author  subjects  it  hooks,  etc. 
to  fair  and  impartial  criticism.  "  That  publication,"  said  Lord  Ellen- 
homigh,  "  I  shall  never  consider  as  a  hbel  wluoh  has  for  its  object  not 
to  injiu'e  the  reputation  of  any  individual,  but  to  correct  misrepresenta- 
tions of  fact,  to  refute  sophistical  reasonings,  to  expose  a  vicious  taste  in 
literature,  or  to  censure  what  is  hostile  to  morality."  (Tahart  v.  Tipper, 
1  damp.  852.)  For  this  purpose  the  critic  may  employ  ridicule,  how- 
ever poignant  (see  the  notes  in  1  Gamp.  357);  and  it  is  even  allowed  to 
attack  the  author  himself,  so  far  as  he  has  mixed  himself  up  with  the 
composition  he  has  thought  iit  to  publish;  but  the  moment  the  critic 
travels  from  the  book  to  follow  the  writer  into  his  private  life,  and  leaves 
his  work  to  attack  his  character,  the  criticism  becomes  libellous.  {Garr 
v.  Hood,  1  Camp.  855,  n. ;  Stuart  v.  Lovell,  2  Starlc.  93 ;  Macleod  v. 
WaUey,  Z  G.  S  P.  811 ;  Eraser  v.  Berkeley,  7  G.c^P.  621.)  A  fair  and 
candid  comment  on  a  place  of  public  entertainment  in  a  newspaper,  is 
not  a  hbel.  (Dihden  y.  Swan,  1  Esp.  Rep.  28.)  It  is  not,  it  seems,  a 
hbel  fairly  to  comment  on  a  petition  relating  to  matters  of  general 
interest,  which  has  been  presented  to  Parliament  and  published. 
{Dunne  v.  Anderson,  R.  d  M.,  G.  N.  P.  287 ;  3  Bing.  88 ;  10  Moore,  407, 
S.  G.) 

In  order  to  constitute  the  writing  a  Kbel  an  indictable  offence,  it  must  Malice, 
have  been  viritten  or  pubhshed  with  malice.  (R.  v.  Hart,  1  Bla.  Rep. 
386 ;  R.  V.  Paine,  5  Mod.  167.)  The  very  publishing  of  the  libel,  how- 
ever, is  prima  facie  evidence  of  malice,  and  will  require  the  defendant  to 
rebut  the  presumption  of  it.  (See  Oilh.  Oases,  Law  and  Equity,  190  to 
192 ;  R.  V.  Greevey,  X  M.  S  8.  278,  282 ;  R.  v.  Lord  Abingdon,  1  Esp. 
226.) 

On  an  indictment  for  a  hbel  on  the  King,  the  jury,  having  re- 
tired for  a  considerable  time,  returned  into  Court,  and  desu-ed  to  know 
whether  it  was  necessary  that  there  should  be  a  malicious  intention  in 
order  to  constitute  a  hbel,  to  wldoh  the  judge  answered,  "  The  man  who 
publishes  slanderous  matter,  calculated  to  defame  another,  must  he  pre- 
sumed to  have  intended  to  do  that  wliich  the  publication  is  calculated 
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to  bring  about,  unless  he  can  show  the  contrary ;  and  it  is  for  him  to 
show  the  contrary."  It  was  held,  that  this  answer  was  correct  in  point 
of  law,  and  that  the  judge  was  not  bound  to  answer,  in  the  affirmative 
or  negative,  the  abstract  question  put  to  him;  and,  assuming  that  a 
malicious  intention  is  necessary  to  constitute  a  Kbel,  that  intention  is  to 
be  inferred  from  the  mischievous  tendency  of  the  publication  itself,  unless 
the  defendant  shows  something  to  rebut  such  inference ;  and,  therefore, 
that  the  publication  of  a  Hbel  of  raiscliievous  tendency  having  been 
proved,  and  the  defendant  not  having  shown  that  he  published  it  from 
authoi-ity  as  pretended,  the  jury  were  bound  to  find  that  he  published  it 
with  a  malicious  intention.  (B.  v.  Harvey,  %  B.  d  O.  257 ;  3  D.  S  S. 
464,  S.  O.;  and  see  Duncan  v.  Thwaites,  3  £.  d  O.  584;  Haire  v.  Wilson^ 
4  M.  (t  B.  605 ;  Q  B.  d  O.  643.) 

Every  wilful  unauthorized  publication  injurious  to  the  character  of 
another  is  a  hbel ;  but  where  the  writer  is  acting  on  any  duty,  legal  or 
moral,  towards  the  person  to  whom  he  writes,  or  where  he  has,  by  his 
situation,  to  protect  the  interest  of  that  person,  that  which  he  writes 
under  such  circumstances  is  a  privileged  communication,  and  no  action 
or  indictment  will  he  for  what  is  thus  written,  imless  the  writer  be 
actuated  by  mahce.     (Cockayne  v.  Hodgkisson,  b  O.  d  P.  543.) 

A  pubUcation,  though  defamatory,  yet,  if  written  bond  fide  in  the  dis- 
charge of  some  public  or  private  duty,  or  in  confidence,  or  with  a  view  of 
investigating  a  fact  in  which  the  party  making  it  is  interested,  is  not  a 
hbel.  (See  Moore  v.  Terrell,  i  B.  d  Adol.  870.;  1  N.  d  M.  559,  S.O.; 
Harrison  v.  Bush,  b  E.  d  B.  344.) 

A  man  has  a  right  to  communicate  to  any  other  any  information  he  is 
possessed  of  in  a  matter  in  which  they  have  a  mtitual  interest ;  and  it  is 
a  perfectly  legal  and  justifiable  object  for  one  to  induce  another  to  become 
a  party  to  a  suit,  as  to  a  subject-matter  in  whidi  'both  have  an  interest ; 
and  it  is  not  because  sti'ong  or  angry  language  is  used  in  such  a  com- 
munication that  it  win  be  a  hbel ;  but  the  jury  must  go  further,  and  see 
not  merely  whether  expressions  are  angry,  but  whether  they  are  maU- 
cious.     (Shipley  v.  Todhunter,  1  O.  d  P.  680.) 

It  is  for  the  judge  to  say  whether  the  privilege  exists,  and  for  the  jury 
whether  there  is  actual  mahce  (Goohe  v.  Wildes,  5  E.  d  B.  328 ;  Oilpin 
V.  Fowler,  9  Exch.  616);  but  where  a  communication  is  prima  facie  pri- 
vileged, actual  maUce  must  be  proved.  (Somerville  v.  Hawkins,  10  C.  B. 
583;  Taijlor  v.  Hawkins,  16  Q.  B.  308.) 

Matter,  though  defamatory,  if  contained  in  any  proceedings  used  in  a 
regular  course  of  justice,  is  not  a  hbel.  (Lake  v.  King,  1  Lev.  240 ;  1 
Saund.  132,  8.  0.;  1  Hawk.  c.  73,  s.  8.  See  Fairman  v.  Ives,  ID.d  B. 
252  ;  Bevis  v.  Smith,  18  C.  B.  126 ;  Henderson  v.  Broomhead,  4,  H.  d  N. 
569;  28L.  J.  Ex.  360.) 

It  seems  notliing  can  be  charged  as  libellous  which  is  contained  in  a 
petition  to  either  House  of  Parhament,  however  it  may  aifect  individuals. 
(Lake  v.  King,  1  Tjcv.  240 ;  1  Saund.  132,  S.  O.)  And  the  dehvering  of 
printed  copies  of  the  petition  to  all  the  members,  and 'the  necessary 
exposure  of  the  manuscript  to  the  compositors  and  other  workmen  con- 
cerned in  printing  it,  are  not  indictable  offences.  (Lake  v.  King,  1  Lev. 
240 ;  1  Saund.  132,  S.  C.)  And  the  reason  of  tliis  is  manifest,  because 
the  Courts  of  justice  and  the  great  council  of  the  State  are  the  constitu- 
tional tribunals  to  which  grievances  should  be  preferred ;  and  to  bring 
alleged  wrongs  under  their  notice  is  to  support,  and  not  to  break  the 
peace,  since  their  discussion  puts  an  end  to  the  dispute.  But  it  is  con- 
tended by  Hawkins,  that,  where  it  appears  from  the  whole  circumstances 
of  the  case  that  the  prosecution  is  commenced  for  the  mere  purpose  of 
hbeUing,  and  vidthout  any  intention  to  proceed  in  it,  such  an  abuse  and 
mockery  of  public  justice  should  not  become  a  shelter  for  the  guUt  which, 
in  reality,  they  increased.     (1  Hawk.  c.  73,  s.  6 ;  3  Chit.  C.  L.  870.) 
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Although  it  was  always  held  to  be  lawful  to  publish  a  speech  delivered     1.  Befama- 
by  a  party  in  his  character  of  a  member  of  Parliament  (see  4  Hen.  8,     tory  Liheh. 

c.  8 ;  1  Will.  S  Mary,  st.  2,  c.  2),  yet  this  privilege  was  formerly  con-   

sidered  to  extend  only  to  his  speaking  in  tiie  House,  it  being  supposed 
that  if  he  afterwards  published  his  speech,  he  was  amenable  for  it,  in 
the  same  manner  as  any  other  person  {R.  v.  Creevey,  1  M.  <£  Sel.  273 ; 
R.  V.  Lord  Abingdon,  1  J<lsp.  226),  unless  it  was  bond  fide  addressed  to  his 
constituents  (Davison  v.  Duncan,  1  E.  (t  B.  229) ;  but  tliis  view  is  now 
exploded.     {Wason  v.  Walter,  Q.  B.,  M.  T.  1868.) 

It  was  held  in  Stoehdale  v.  Hansard.  (t>  Ad.  S  E.  1),  that  an  action 
would  lie  for  publishing  a  document  containing  matter  defamatory  of  a 
private  individual,  although  the  docunMnt  had  been  laid  before  the 
House  of  Commons  by  order  of  the  House,  and  was  afterwards  pub- 
lished by  the  defendant  by  order  of  the  House. 

In  consequence  of  this  decision,  the  3  &  4  Vict.  o.  9,  was  passed,  which 
by  sect.  1,  reciting  that  it  is  essential  to  the  due  and  effectual  exercise 
and  discharge  of  the  functions  and  duties  of  Parliament,  and  to  the  pro- 
motion of  wise  legislation,  that  no  obstructions  or  impediments  should 
exist  to  the  publication  of  such  of  the  reports,  papers,  votes,  or  proceed- 
ings of  either  House  of  Parliament,  as  such  House  of  Parliament  may 
deem  fit  or  necessary  to.  be  published.  And  whereas  obstructions  or  im- 
pediments to  such  publioatiMi  have  arisen,  and  hereafter  may  arise,  by 
means  of  civil  or  criminal  proceedings  being,  taken  against  persons  em- 
ployed by  or  acting  under  the  authority  of  the  Houses  of  Parliament,  or 
one  of  them,  in  the  publication  of  such  reports,  papers,  votes,  or  proceed- 
ings, by  reason  and  for  remedy  whereof  it  is  expedient  that  more  speedy 
protection  should  be  afforded  to  aU  perscms  acting  under  the  authority 
aforesaid,  and  that  all  such  civM  or  criminal  proceedings  should  be 
summarily  put  an  end  to  and  determined  in  manner  hereinafter  men- 
tioned. Be  it,  therefore,  enacted  by  the  Q>ueen's  most  excellent  majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  Commons  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  That  it  shall  and  may  be  lawful  for  any  person  or  persons 
who  now  is  or  are,  or  hereafter  shall  bO)  a  defendant  or  defendants  in 
any  civil  or  criminal  proceeding  commenced  or  prosecuted  in  any  manner 
soever,  for,  or  on  account,  or  in  respect  of  the  pubUcation  of  any  such 
report,  paper,  votes,  or  proceedings,  shall  have  been  or  shall  be  so  com- 
menced or  prosecuted,  or  before  any  judge  of  the  same  (if  one  of  the 
superior  Courts  at  Westminster},  first  giving  twenty-four  hours'  notice  of 
his  intention  so  to  do  to-  the  prosecutor  or  plaintiff  in  such  proceeding,  a 
certificate  undter  the  hand  of  the  Lord  High  Chancellor  of  Great  Britain, 
or  the  Lord  Keeper  of  th©  Great  Seal,  or  of  the  Speaker  erf  the  House  of 
Lords  for  the  time  being,  or  of  the  Clerk  of  the  Parliaments,  or  of  the 
Speaker  of  the  House  of  C'ommone,  or  of  the  Clerk  of  the  same  House, 
stating  that  the  report,  paper,  votes,  or  proceedings,  as  the  case  may  be, 
in  respect  whereof  such  civil  or  criminal  proceeding  shall  have  been 
commenced  or  prosecuted,,  was  published  by  such  person  or  persons,  or 
by  his,  her,  or  their  servant  or  servants,,  by  order  or  under  the  authority 
of  the  House  of  Lords  or  of  the  House  of  Commons,  as  the  case  may  be, 
together  with  an  affidavit  v.erifying  such  certificate,,and  suoh  Court  or 
judge  shall  thereupon  immediately  stay  such  civil  or  criumial  proceed- 
ing, and  the  same,  and  every  writ  or  process  issued  therein,  shall  be  and 
shall  be  deemed  and  taken  to  be  finally  put  an  end  to,  determined  and 
superseded,  by  virtue  of  this  Act." 

Sect.  2.  "And  be  it  enacted  that,  in  case  of  any  civil  or  criminal  pro- 
ceeding h^eafter  to  be  commenced  or  prosecuted  for,  or  on  account,  or  in 
respect  of  the  publication  of  any  copy  of  such  report,  paper,  votes,  or 
proceedings,  it  shall  be  lawful  for  the  defendant  or  defendants  at  any 
stage  of  tiie  proceedings  to  lay  before  the  Court  or  judge  such  report, 
paper,  votes,  or  proceedings,  and  such  copy,  with  an  affidavit  verifying 
such  report,  paper,,  votes,,  or  proceedings,,  and  the  correctness  of  such 
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copy,  and  tlie  Court  or  judge  shall  immediately  stay  sucli  civil  or  criminal 
proceeding,  and  the  same,  and  every  vmt  or  process  issued  therein,  shall 
be,  and  shall  be  deemed  and  taken  to  be,  finally  put  an  end  to,  deter- 
mined, and  superseded,  by  virtue  of  this  Act." 

Sect.  3.  "  And  be  it  enacted  that  it  shall  be  lawful  in  any  civil  or  cri- 
minal proceeding  to  be  commenced  or  prosecuted  for  printing  any  extract 
from  or  abstract  of  such  report,  paper,  votes,  or  proceedings,  to  give  ia 
evidence  under  the  general  issue  such  report,  paper,  votes,  or  proceed- 
ings, and  to  show  that  such  extract  or  abstract  was  published  bond  fide 
and  without  malice,  and  if  such  shall  be  the  opinion  of  the  jury,  a  verdict 
of  not  guilty  shall  be  entered  for  the  defendant  or  defendants." 

If  a  court  martial,  after  stating  in  their  sentence  the  acquittal  of  an 
officer  against  whom  a  charge  has  been  made,  subjoin  thereto  a  declara- 
tion of  their  opinion  that  the  charge  is  malicious  and  groundless,  and 
that  the  conduct  of  the  prosecutor  in  falsely  calumniating  the  accused  is 
highly  injurious  to  the  service,  it  is  no  hbel,  though  the  president  of  the 
court  martial  deUver  such  sentence  and  declaration  to  the  judge-advocate. 
(Jekyll  V.  Sir  John  Moore,  6  Esp.  Rep.  63;2B.dP.  New  Rep.  341,  8.  G.) 

A  fair  and  strict  report  of  proceedings  in  a  court  of  justice  is  no  libel. 
(See  Lewis  v.  Walter,  4=  B.  d  Aid.  605.)  As  to  what  is  a  fair  report,  it 
is  to  be  observed,  that  the  pubhcation  of  the  history  of  a  trial  consisting 
of  the  facts  of  the  case,  and  of  the  law  of  the  case  as  apphed  to  those 
facts,  is  lawful.  Counsel  in  the  discharge  of  their  dxity,  and  iu  matters 
relative  to  the  issue,  may  make  observations  injurious  to  individuals 
{Hodgson  v.  Scarlett,  \  B.  S  Aid.  232);  but  the  pubhcation  of  such 
slanderous  matter  is  not  justifiable,  unless  it  be  shown  that  it  was  pub- 
lished for  the  purpose  of  giving  the  public  information  which  it  was  fit 
and  proper  for  them  to  receive,  and  that  it  was  warranted  by  the  evi- 
dence. (Flint  Y.  Pike,  6  Dowl.  d  R.  528 ;  iB.  d  O.  473,  S.  G.)  So,  in 
the  publication  of  evidence  given  on  a  trial,  the  evidence  itself,  and  not 
the  result  of  evidence,  should  be  given.  (Lewis  v.  Walter,  4  B.  d-  Aid. 
606.     See  Roberts  v.  Brown,  10  Bingh.  523.) 

And  a  pubhcation  of  proceedings  in  a  Court  of  justice,  containing  de- 
famatory matter,  would  be  a  libel,  if  the  account  be  highly  colom-ed  or 
false  ( Waterfield  v.  The  Bishop  of  Chichester,  2  Mod.  118 ;  Stile  v.  Nokes, 
7  Bast,  493);  or  be  commented  upon  with  injurious  remarks  (Lewis  v. 
Glement,  S  B.  d  Aid.  702 ;  S.  G.  in  error,  7  Moore,  200 ;  2  B.  d  B.  297 ; 
Stiles  V.  Nokes,  7  East,  493 ;  R.  v.  Fleet,  1  B.  d  Aid.  379 ;  R.  v.  Fisher, 
2  Oampb.  570 ;  R.  v.  Lee,  5  Esp.  123) ;  or  where  it  does  not  set  forth  all 
the  material  evidence  (Saunders  v.  Mills,  6  Bingh.  213 ;  S  M.  d  P.  520, 
S.  G.) ;  or  where  the  pubhcation  is  not  for  the  mere  piu-pose  of  pubhshing 
the  account,  but  expressly  for  hbeUing  the  party,  or  for  the  vehicle  of 
blasphemy,  indecency,  or  the  like.  (Reg.  v.  Garlile,  'A  B.  d  Aid.  167 ; 
R.  Y.  Greevey,  1  M.  d  Sel.  279;  Lake  y.  king,  1  Saund.  131, 133.)  The 
fairness  of  the  report  is  a  question  for  the  jury.  (Gooper  v.  Lawson,  1  P. 
d  i).  15;  fi  A.  d  Ell.  746,  S.  G.) 

The  pubhcation  must  also  be  strictly  confined  to  the  proceedings  in 
Court,  and  cannot  ^be  justified  if  it  contain  disparaging  observations  by 
any  other  than  a  judge  of  the  Court.  (Delegal  v.  Highley,  3  Bing.  N.  O. 
950.) 

A  pubhcation  of  defamatoiy  matter,  which  took  place  on  ex  parte  pro- 
ceedings, as  at  a  public  office,  or  coroner's  inquest,  or  the  lilre,  is  indict* 
able.  (Duncan  v.  Tkwaites,  h  D.  d  R.  447 ;  Z  B.  d  G.  556 ;  R.  v.  Lee, 
5  Esp.  123 ;  R.  v.  Fisher,  2  Gamp.  563 ;  R.  v.  Fleet,  1  B.  d  Aid.  379; 
Lewis  V.  Walter,  4.  B.  d  Aid.  605 ;  East  y.  Ghapman,  M.  d  Jf.  46 ;  2  G. 
d  P.  570,  S.  G. ;  Gharlton  v.  Watton,  %G.dP.  385.) 

If  a  party  who  has  summoned  another  before  a  magistrate  draws  up  a 
report  of  what  took  place  on  the  investigation,  it  is  his  duty  to  give  an 
impartial  statement,  -Kithout  any  colouring  or  exaggeration,  putting  in  aU 
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that  is  in  favour  of  the  party  accused,  as  well  as  that  which  is  against 
liim ;  and  in  such  report  he  has  no  right  to  insert  an  observation  to  the 
prejudice  of  the  party  made  by  the  magistrate's  clerk ;  and  if  he  do 
insert  such  observation,  he  is  liable,  on  that  ground  alone,  to  an  action 
for  Ubel ;  and  in  such  a  case,  it  is  what  the  judge  says  that  is  to  be 
looked  at,  and  not  what  any  other  person  said  who  was  present  at  the 
time.  {Delegal  r.  HigUey,  8  Oar.  d  P.  444 ;  5  Seott,  154 ;  3  Bing.  N.  O. 
950,  8.  C;  Lewis  v.  Levy,  E.  B.  S  E.  537.) 

And  if  libellous  matter  be  stated  before  a  magistrate  not  acting  in 
discharge  of  his  ministerial  functions,  the  publication  of  it  in  writing 
cannot  be  justified  on  the  ground  of  its  being  a  correct  report  of  the 
proceedings.  (M'Oregor  v.  Thwaites,  4.  D.  S  B.  695 ;  %  B.  £  O.  24, 
8.  G.) 

The  publication  of  a  hbel  is  not  justifiable  on  the  ground  that  it  is   Discussion  at 
no  more  than  a  report  of  what  was  promulgated  at  a  public  meeting,    public  meeting 
{Hearne  v.  8toiveU,  12  Ad.  S  Ell.  719  ;  'kP.S  D.  696,  8.  G. ;  Davison 
V.  Duncan,  1  E.S  B.  229 ;  Popham  v.  Pichhurn,  1  H.  S  N.  891 ;  31 
L.  J.  Ex.  133.) 

Every  man  has  a  right  to  give  every  public  matter  a  candid,  full,  and 
free  discussion ;  but  although  other  people  have  a  right  to  discuss  any 
grievances  they  have  to  complain  of,  they  must  not  do  it  in  a  way  to 
excite  tumult ;  and  if  a  party  publish  a  paper  on  any  such  matter,  and 
it  contain  no  more  than  a  cahn  and  quiet  discussion,  allowing  some- 
thing for  a  httle  feeling  in  men's  minds,  that  will  be  no  libel ;  but  if  the 
paper  go  beyond  that,  and  be  calculated  to  excite  ttmiult,  it  is  a  libel. 
{Reg.  V.  Gollins,  9  Gar.  S  P.  456.) 


II.  JSlaspibemous  anO  SeSttiotts  ^.tftels. 

AU  blasphemies  against  God,  as  denying  his  being  or  providence  ;  Blasphemy, 
and  all  contumelious  reproaches  of  Jesus  Christ ;  all  profane  scoffing 
at  the  Holy  Scriptures,  or  exposmg  any  part  of  them  to  contempt  or 
ridicule ;  impostors  in  religion,  as  falsely  pretending  to  extraordinary 
commissions  from  God,  and  terrifying  or  abusing  the  people  with  false 
denunciations  of  judgments  ;  and  all  open  lewdness  grossly  scandalous 
— are  punishable  by  fine  and  imprisonment,  and  also  such  corporeal  Punishment  tot. 
punishment  as  to  the  Court  shall  seem  meet,  according  to  the  heinous- 
ness  of  the  crime.     (1  Hawk.  e.  5,  s.  6 ;  1  East's  P.  G.  3.) 

Also  seditious  wordSj  in  derogation  of  the  established  religion,  are 
indictable,  as  tending  to  a  breach  of  the  peace.     (1  Hawk.  c.  5,  s.  6.) 

It  is  immaterial  whether  the  blasphemous  publication  be  verbal  or  Not  material 
written  (2  Stark.  8.  G.  141).  l^^^^Z  "'^ " 

Publications  blaspheming  the  Almighty,  or  turning  the  doctrines  of  Libels  against 
the  Christian  rehgion  (which  is  part  of  the  law  of  the  land)  into  oon-  ■'«i'g'<'°- 
tempt  and  ridicule,  are  indictable  at  common  law  as  public  libels.  There- 
fore, a  publication  stating  that  our  Saviour  was  an  impostor,  a  murderer 
in  principle,  and  a  fanatic,  is  a  blasphemous  and  scandalous  libel,  and 
indictable  accordingly.  [R.  v.  Waddington,  1  B.  d  G.  26;  and  see  R. 
V.  Williams,  Holt  on  Libel,  69,  n. ;  B.  v.  Woolston,  Fitzgib.  64 ;  R.  v. 
Taylor,  1  Vent.  293  ;  R.  v.  Garlile,  3  B.  d  AM.  161.) 

It  is  an  indictable  oiFence  at  common  law  to  publish  a  blasphemous 
libel  of  and  concerning  the  Old  Testament.  (Reg.  v.  Hetherington,  5 
Jur.  529.) 

But,  although  to  write  against  Christianity  in  general  is  an  offence  at 
common  law,  the  Court  wiU  not  meddle  with  differences  of  opinion  upon 
controverted  points.     {R.  v.  Woolston,  Fitzgib.  66.) 
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Publications  subversive  of  morality,  and  tending  to  vitiate  and  corrupt 
the  minds  and  morals,  or  inflame  the  passions,  of  the  people,  are  libels, 
and  indictable  accordingly.  (B.  v.  Gurl,  2  Sir.  788  ;  B.  v.  Wilkes,  4 
Burr.  2527.) 

Oral  oommimications  of  this  nature  are  equally  punishable  when  made 
before  a  large  assembly,  and  when  there  is  a  clear  tendency  to  produce 
immorahty,  as  in  the  case  of  obscene  plays.     {2  Stark,  on  Lib.  159.) 

Publications  tending  to  vilify  or  disgrace  the  Queen,  to  lessen  her  in 
the  esteem  of  her  subjects,  weaken  her  government,  or  raise  jealousies 
hetween  her  and  her  people,  are  libels,  and  indictable  accordingly. 
(4  Bla.  Com.  123.)  It  was,  therefore,  held  a  false  publication  that 
King  George  the  Third  was  labouring  imder  mental  derangement.  (R. 
V.  Harvey,  2  B.  £  G.  257 ;  Z  D.  &  B.  464,  8.  O.)  But  a  publication  im- 
puting mere  error  in  judgment,  even  to  the  sovereign  himself,  if  done 
"  with  perfect  decency  and  respect,  and  without  any  imputation  of  bad 
motives,"  is  not  a  hbel.,     {B.  v.  Lambert,  2  Campb.  402.) 

Publications  tending  to  degrade  and  vilify  the  constitution,  and  to  cir- 
culate discontent  and  sedition  among  the  people,  are  libels,  and  indict- 
able accordingly ;  as,  a  publication  stating  that  the  laws  of  the  reahn 
are  contrary  to  the  laws  of  God  (2  Boll.  Abr.  70),  or  any  seditious  pub- 
lication. (B.  V.  Harrison,  3  Keb.  841;  Harrington's  case,  1  Ventr.  324; 
Holt  on  Lib.  88.) 

If  a  paper,  published  by  the  defendant,  has  a  direct  tendency  to  cause 
unlawful  meetings  and  disturbances,  and  to  lead  to  a  violation  of  the 
laws,  it  is  a  seditious  libel ;  and  with  respect  to  the  intent,  every  one 
inust  be  taken  to  intend  the  natural  consequences  of  what  he  has  done, 
v.  Lovett,  9  Gar.  S  P.  462.) 


Publications  tending  to  bring  the  government  in  general  into  con- 
tempt, or  to  destroy  the  peace  of  the  government,  are  libels,  and  indict- 
able accordingly.  Thus,  any  publication  tending  to  persuade  the  people 
that  the  government  is  mal-administered,  and  that  corrupt  persons  are 
employed  in  certain  pubhc  stations,  has  been  held  to  be  a  hbel  on  the 
govei-nment.  {B.  v.  Tuchin,  Holt's  Bep.  424 ;  2  St.  Tri.  532  ;  14  How. 
St.  Tri\  1095,  S.  G.) 

In  a  criminal  information  against  the  defendant  for  pubUshing  a  libel 
upon  the  administration  of  the  Irish  government,  and  upon  the  public 
conduct  and  character  of  the  Lord-Lieutenant  and  Lord-Chancellor  of 
Ireland,  Lord  Ellenborough,  C.  J.,  in  his  address  to  the  jury,,  observed, 
"It  is  no  new  doctrine,  that,. if  a  pubh«ation  be  calculated  to  aUenate 
the  affections  of  the  people,  by  bringing  the  govemm,ent  into,  disesteem, 
whether  the  expedient  be  by  ridicule  or  obloquy,  the  person,  so  conduct- 
ing himseK  is  exposed  to  the  iuflictions  of  the  law.  It  is  a  crime.  It 
has  ever  been  considered  as  a  crime,  whether  wrapt  in  one  fcmn  or  an- 
other. The  case  of  The  King  v.  Tuchin,  decided  in  the  time  of  Lord 
C.  J.  Holt,  has  removed  aH  ambiguity  from  tins  question  ;  and  although 
at  the  period  when  that  case  was  decided,  great  pohtical  contentions 
existed,  the  matter  was  not  again  brought  before  the  judges  of  the  Com-t 
by  any  application  for  a  new  trial.  No  man  has  a  right  to  render  the 
person  or  abilities  of  another  ridiculous,  not  only  in  publications,  but, 
if  the  peace  and  welfare  of  individuals  or  of  society  be  interrupted,  or 
even  exposed,,  by  types  and  figures,  the  act,  by  the  law  of  England,  is  a 
libel.  It  has  been  observed,  that  it  is  the  right  of  the  British  subject 
to  exhibit  the  foUy  or  imbecihty  of  the  members  of  the  government. 
But,  gentlemen,  we  must  confine  ourselves  within  limits.  If,  in  so 
doing,  individual  feelings  are  violated,  there  the  line  of  interdiction 
begins,  and  the  offence  becomes  the  subject  of  penal  visitation."  The 
defendant  was  found  guilty,  but  not  called  up  for  judgment,  having 
redeemed  himself  by  giving  up  the  author  of  the  libel,  who  was  im- 
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mediately  prosecuted  and  convicted. 
114,  n.) 

A  party  may  be  indicted  and  punished  for  a  libel  on  a  foreign  Mng  or 
government :  as  in  the  case  of  li.  v.  Peltier,  1803  (Holt,  on  Libel,  78), 
where  the  defendant  piibUshed  a  libel  on  Napoleon  Buonaparte.  (And 
see  a.  V.  Vint,  1  Russ.  on  Cr.  351,  ith  ed. ;  R.  v.  B' Eon,  1  Bla.  Rep. 
510.) 

A  pubheation,  being  an  invective  against  judges  and  juries,  with  a 
view  to  bring  into  suspicion  and  contempt  the  administration  of  ju.stioe 
in  the  country,  is  a  libel.  It  is  lawful,  however,  with  candour  and  de- 
cency, to  discuss  the  merits,  or  the  verdict  of  a  jury,  or  the  decisions  of 
a  judge.  {R.  v.  White,  1  Camp.  359.)  An  order  made  by  a  corpora- 
tion, and  inserted  in  theu-  books,  that  a  person,  against  whom  a  jury 
liave  given  large  damages  in  an  action  for  a  malicious  prosecution,  has 
been  actuated  by  motives  of  public  justice,  is  libellous,  as  tending  to 
throw  discredit  on  judicial  proceedings.  (R.  v.  Watson,  2  T.  R.  199  ; 
Vin.  Ab.  "  Contempt,"  (A.  44).) 

We  have  already  seen  that  mere  verbal  slander  against  a  magistrate, 
concerniag  him  in  the  execution  of  his  office,  is  indictable,  ante,  172. 

Libels  on  persons  employed  in  a  public  capacity  are  regarded  as  more  Against  persons 
aggravated,  as  thev^tend  to  scandalize  the  government  by  reflecting  on  '"  Public  ca- 
those  who  are  entrusted  with  the  administration  of  public  aifairs ;  for 
they  not  only  endanger  the  public  peace,  as  all  other  libels  do,  by  stu-- 
ring  up-  the  parties  immediately  concerned  to  acts  of  revenge,  but  also 
have  a  direct  tendency  to  breed  in  the  people  a  dishke  of  their  governors, 
and  incline  them  to  faction  and  sedition.  (1  Hawk.  c.  73,  s.  7  ;  1  Russ. 
on  Or.  340,  4.th  ed.) 

A  pubheation  may  be  a  hbel  on  a  private  person,  which  would  not  be 
any  Ubel  on  a  person  in  a  pubhc  capacity ;  but  any  imputation  of  unjust 
or  corrupt  motives  is  equally  libellous  in  either  case.  (Parmiter  v. 
Ooupland,  6  M.  S  W.  105.) 

The  rule  with  respect  to  libels  on  public  characters  and  persons  in 
authority  is,  that  every  person  has  a  right  to  comment  openly  and 
strongly  on  their  conduct,  provided  it  be  done  bond  fide,  and  without 
imputing  to  them  any  corrupt  or  dishonest  motive,     {lb) 

Publications  casting  general  defamatory  imputations  on  a  particular 
body  of  men,  though  no  particular  individuals  are  pointed  out,  are  in- 
dictable, because  such  writings  have  a  tendency  to  influence  and  dis- 
order society,  and  to  raise  tumults  and  disorders  among  different  classes 
of  people.  {R.  v.  Osborn,  2  Barnard.  138,  166 ;  sed  vide  M.  v.  Alme,  3 
Salic.  224 ;  1  Ld.  Baym.  486,  S.  O.) 

The  Court  granted  a  criminal  information  against  the  publisher  of  a 
newspaper,  for  a  hbel  reflecting  on  the  dlergy  of  a  particular  diocese, 
and  generally  upon  the  church  of  England,  though  no  individual  prose- 
cutor was  named,  and  though  the  hbellous  matter  was  not  negatived  by 
affidavit.  And  it  was  there  considered  sufficient  to  state  the  pubhea- 
tion by  the  defendant.  {R.  v.  Williams,  1  B.  <0  B.  197 ;  5  B.  d  Aid. 
595,  S.  O.) 

A  pubheation,  stating  that  "  unarmed  and  unresisting  men  had  been 
inhumanly  cut  do\vn  by  the  dragoons,"  was  held  a  libel  upon  the  King's 
troops,  although  no  particular  dragoons  or  troops  were  defined  in  it. 
(R.  V.  Burdett,  4.  B.  S  Aid.  314.) 

A  Ubel  on  a  deceased  person,  if  it  have  a  tendency  to  create  a  breach   Against  deceased 
of  the  peace,  by  inciting  the  friends  and  relatives  of  the  deceased  to   ^^™'^^- 
avenge  the  insult  ofiered  to  the  famUy,  is  indictable.     In  such  case,  it 
shovild  be  averred  in  the  proceedings,  and  proved  on  the  trial,  that  the 
pubheation  was  intended  to  create  disturbance,  to  throw  scandal  on  the 
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family  or  descendants  of  the  party  accused,  or  to  induce  some  one  to 
break  the  peace,  for  the  pui-pose  of  vindicating  the  deceased.  (B.  v. 
Topham,  4  T.  E.  120 ;  Anon.,  5  Sep.  125 ;  3  Chit.  0.  L.  868.) 
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III.  amijo  are  liable  for  %^t\,  anO  fiwefn  as  to  tofiat  (» 
a  Pttiltcatton. 

It  is  certain  that,  not  only  he  who  composes  a  Hbel,  or  procures  an- 
otlier  to  compose  it,  but  also  he  who  publishes  or  procures  another  to 
pubhsh  it,  is  in  danger  of  being  punished  for  it ;  and  it  is  said  not  to  be 
material,  whetlier  he  who  disperses  a  hbel  know  anything  of  the  con- 
tents or  effect  of  it  or  not ;  for  notliing  would  be  more  easy  than  to  pub- 
hsh the  most  virulent  papers  -with  the  greatest  security,  if  oonceaUng 
the  purport  of  them  from  an  iUiterate  publisher  would  make  him  safe  in 
dispersing  them.  (1  Hawk.  c.  73,  s.  10.)  But  in  R.  v.  Burdett  (4  B.  d 
Aid.  95),  it  was  questioned  whether  the  writing  and  composing  a  hbel 
with  intent  to  pubhsh,  but  not  followed  by  pubhcation,  was  an  indictable 
offence.     (And  see  B.  v.  Burdett,  3  B.  £  Aid.  717.) 

Also,  it  hath  been  said  that,  if  he  who  hath  eitl^r  read  a  hbel  him- 
self, or  hath  heard  it  read  by  another,  do  afterwards  mahciously  read  or 
repeat  any  part  of  it  in  the  presence  of  otliers,  or  lend  or  show  it  to 
another,  he  is  guilty  of  an  unlawful  pubhcation  of  it.  (1  Hawk.  c.  73, 
s.  10.) 

Also,  it  hath  been  holden,  that  the  copying  of  a  hbel  shall  be  a  con- 
clusive evidence  of  the  pubhcation  of  it,  unless  the  party  can  prove 
tliat  he  deUvered  it  to  a  magistrate  to  examine  it.  (1  Hawk.  c.  73, 
s.  10.) 

If  A.  send  a  manuscript  to  the  printer  of  a  periodical  pubhcation,  and 
do  not  restrain  the  printing  or  pubhsliing  of  it,  and  the  latter  prints  and 
pubUshes  it  in  that  pubhcation,  A.  is  hable  as  the  pubhsher.  {Burdett 
V.  Abbot,  5  Doio,  201.) 

It  seems  to  be  the  better  opinion,  that  he  who  first  writes  a  hbel  dic- 
tated by  another  is  thereby  guilty  of  making  it,  and  consequently  pun- 
ishable for  tlie  bare  writing ;  for  it  was  no  libel  till  it  was  reduced  to 
writing ;  for  the  essence  of  a  hbel  consisteth  in  the  ■writing  of  it ;  if  a 
man  speak  such  words,  unless  the  words  be  put  in  writing,  it  is  not  a 
hbel.  {B.  y.  Bear,  2  Salk.  419 ;  1  Ld.  Baym.  414,  8.  O. ;  1  Haiuk.  c. 
73,  s.  10.) 

A  person  who,  havmg  a  copy  of  a  hbellous  caricature,  shows  it  to 
another  on  being  requested  so  to  do,  is  not,  it  seems,  thereby  hable  to 
an  action  for  mahciously  pubhsliing  it.  (Siiiitk  v.  Wood,  3  Camp.  323 ; 
sed  quczre  as  to  this,  see  B.  v.  Burdett,  4  B.  <£■  Aid.  95.) 

Tlie  transmission  of  a  letter  by  defendant  to  liis  con-espondent  abroad 
is  a  sufficient  pubhcation  by  defeiidant.  ( Ward  v.  Smith,  6  Bing.  749  ; 
4  M.  £  P.  595  ;  iO.d-  P.  302,  8.  O.) 

In  the  ease  of  B.  v.  Burdett  (4  B.  d  Aid.  95),  it  was  held,  that  de- 
livering a  hbel  sealed,  that  it  may  be  opened  and  pubhshed  by  a  third 
person  m  a  distant  county,  is  a  publication.  (See  also  Warren  v.  War- 
ren, 1  G.  M.  d  B.  250,  as  to  a  publication  by  sending  a  letter  by  the 
post.) 

A  porter,  who,  in  the  course  of  business,  dehvers  pai'cels  containing 
libellous  handbills,  is  not  hable  in  an  action  for  hbel,  if  he  be  shown  to 
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And  it  hath  been  resolved,  that  he  who  barely  reads  a  Ubel  in  the 
presence  of  another,  without  knowing  it  before  to  be  a  libel,  or  who  is   innocently  read- 
only proved  to  have  had  a  libel  in  his  custody,  shall  not  in  respect  of  '"S  a  iib«i- 
any  such  'act  be  adjudged  the  publisher  of  it.     (1  Hawk.  c.  73,  s.  13.) 

The  having  in  one's  custody  a  written  copy  of  a  hbel,  publicly  known.   Having  in  posses- 
is  evidence  of  the  publication  of  it.     (1  Hawk.  c.  73,  s.  13.)     But  tliis   *'°"' 
would  be  otherwdse  if  it  were  not  a  libel  of  such  pubhc  notoriety ;  for, 
generally  speaking,  no  man  can  be  charged  with  haviny  a  libel  in  liis 
possession  with  intent  to  publish  it;  for  the  mere  having  is  no  act.     {B. 
V.  Bosenstein,  3  C.  S  P.  414.) 

If  a  libel  be  stolen,  it  is  no  publication.     (Semb.  Barrow  v.  Lewellin,   Libel  stolen. 
Hob.  02.) 

And  it  hath  been  ruled  that  the  finding  a  Hbel  on  a  bookseller's  shelf  Finding  a  libel  ^ 
is  a  pubhcation  of  it  by  the  bookseller ;  and  that  it  is  no  excuse  to  say   gjj.^  '"'  *^ '"'  ^ 
that  the  servant  took  it  into  the  shop  ivithout  the  master's  knowledge ; 
for  the  law  presumes  the  master  to  be  acquainted  with  what  the  servant  Acts  of  servants, 
does.     {B.  V.  Docld,  2  Sess.  Gass.  33 ;  B.  v.  Alinon,  20  How.  St.  Tri. 
803;  Com.  Dig.  Libel  (B.  1).     And  see  as  to  the  master's  liability  for 
the  servant's  acts,  tit.  "  Servants,"  Vol.  V.) 

But  by  the  recent  .stat.  6  &  7  Vict.  o.  96,  s.  7,  post,  347,  the  defen- 
dant may,  after  evidence  given  against  him  establishing  a  prestimptive 
pvibhcation  by  the  act  of  any  other  person  by  his  authority,  prove  that 
the  pubhcation  took  place  without  his  authority,  consent,  or  knowledge, 
and  that  it  did  not  arise  from  the  want  of  due  care  or  caution  on  Ms 
part. 

A  newspaper  proprietor,  also,  is  always  ^rma/aoie  liable  for  whatever 
libel  appears  in  it ;  but  he  may,  imder  special  circumstances,  rebut  that 
Uabihty.  (B.  v.  Outcli  and  others,  M.  S  M.  G.  N.  P.  433.  And  see  R. 
V.  Almon,  5  Burr.  3686;  20  How.  St.  Tri.  803;  Attorney-Oeneral  v. 
Riddle,  'i  G.  d  J.  493  ;  Attorney-Oeneral  v.  Siddon,  lO.d  J.%20;  &£! 
Viet.  c.  96',  s.  l,post,  347.) 

As  to  the  proof  of  publication  by  a  newspaper  proprietor,  see  tit. 
"  Neiospapers"  post. 

Every  copy  of  a  Ubel  sold  by  a  defendant  is  a  separate  publication, 
and  subjects  him  to  a  distinct  prosecution ;  and,  therefore,  the  defendant 
may  be  prosecuted  by  an  information  filed  by  the  Attorney- General, 
although  an  indictment  has  been  brought  on  the  prosecution  of  a  different 
person,  for  pubHshing  different  copies  of  the  same  Ubel.  (B.  v.  Garlile, 
1  Glut.  Bep.  451.) 

The  delivery  of  a  letter  or  writing  containing  a  challenge  or  provoking 
language  calculated  to  produce  a  breach  of  the  peace'  is  of  itself  indict- 
able, though  there  has  been  no  pubUcation  to  a  third  party. 
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0.)  The  power  of 
justices  to  appre- 
hend libellers. 


Recognizance  on 
a  seditions  libel. 


1.  TuE  PowEK  OF  Justices  to  apprehend  them. 

The  following  was  the  opinion  of  the  Attorney  and  Solicitor-General 
in  1817,  on  a  case  officially  referred  to  them  by  the  Secretary  of  State 
for  the  Home  Department;  it  will  also  be  found  in  8  Bum's  J.,  2ith 
edit. 

"  We  are  of  opinion  that  a  warrant  may  be  issued  to  apprehend  a  party 
charged  on  oath  for  publishing  a  libel,  either  by  the  Secretary  of  State, 
a  judge,  or  a  justice  of  the  peace."  (See  Hansard's  Parliamentary  De- 
lates, Vol.  XXX  VI.  p.  449,  n.     See  also  19  Howell's  St.  Tri.  1029.) 

"  With  respect  to  the  Secretary  of  State,  in  the  case  of  Entich  v.  Car- 
rimjton,  as  reported  by  Mr.  Hargrave,  though  the  Court  were  of  opinion 
the  warrants  wlaich  were  then  the  subject  of  discussion  were  illegal,  yet 
Lord  Camden  declared,  and  in  which  he  stated  the  other  judges  agreed 
with  liim,  that  they  were  bound  to  adhere  to  the  determination  of  The 
Queen  v.  Derbrj,  and  The  King  v.  Erbury,  in  both  of  which  cases  it  had 
been  holden  that  it  was  competent  to  the  Secretary  of  State  to  issue  a 
warrant  for  the  apprehension  of  a  person  oharged.with  a  scandalous  and 
seditious  Hbel,  and  that  they,  the  judges,  had  no  right  to  overturn  those 
decisions."     {Port.  140,  37;  8  Mod.  177.) 

"  With  respect  to  the  power  of  a  judge  to  issue  such  warrant,  it  ap- 
pears to  us  that,  at  aU  events,  under  the  statute  of  48  Geo.  3,  c.  38,  a 
judge  has  such  power,  upon  an  affidavit  being  made  in  pursuance  of  that 
Act.  A  judge  would  probably  expect  that  it  should  appear  to  be  the  in- 
tention of  the  Attorney- General  to  file  an  information  against  the  person 
charged. 

"With  respect  to  a  justice  of  the  peace,  the  decision  of  the  Court  of 
Common  Pleas,  in  the  case  of  Mr.  Wilkes'  libels,  only  amoimts  to  tliis, 
that  hbel  is  not  such  an  actual  breach  of  the  peace  as  to  deprive  a  mem- 
ber of  ParUament  of  liis  privilege  of  Parhament,  or  to  warrant  the  de- 
manding sureties  of  the  peace  from  the  defendant;  but  there  is  no  .deci- 
sion or  opinion  that  a  justice  of  the  peace  might  not  apprehend  any 
person  not  so  privileged,  and  demand  bail  to  be  given  to  answer  the 
charge.  It  has  certainly  been  the  opinion  of  one  of  our  most  learned 
predecessors  that  such  warrants  maybe  issued  and  acted  upon  by  justices 
of  the  peace,  as  appears  by  the  cases  of  Thomas  Spence  and  Alexander 
Hofjg,  in  the  year  1801.  (19  Howell's  St.  Tri.  1075.)  We  agi-ee  in  that 
opinion,  and,  therefore,  think  that  a  justice  of  the  peace  may  issue  a 
warrant  to  apprehend  a  person  charged  by  information  on  oath  -with  tlie 
publication  of  a  scandalous  and  seditious  hbel,  and  to  compel  liim  to  give 
bail  to  answer  such  charge. 

"Lincoln's  Inn,  " \V.  Gaerow, 

"  Feb.  24th,  1817."  "  S.  Shepherd." 

And  in  the  case  of  Putt  v.  Conant  (1  B.  d  B.  548;  4  Moore,  195, 
S.C.)  it  was  settled  that  a  justice  of  the  peace  has  authority  to  issue  his 
warrant  for  the  arrest  of  a  party  charged  on  oath  with  having  published 
a  hbel,  and,  upon  the  neglect  of  the  party  so  an-ested  to  find  sureties, 
may  commit  liim  to  prison,  there  to  remain  tiU  he  be  delivered  by  due 
coui-se  of  law.     (And  see  P.  v.  Bartlett,  3  Dowl.  95.) 

By  the  60  Geo.  3  &  1  Geo.  4,  c.  9,  s.  16,  any  justice  before  whom  any  per- 
son is  charged  with  printing  or  publishing  any  blasphemous,  seditious, 
or  defamatory  libel,  may  make  it  a  part  of  the  condition  of  the  recogni- 
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zance  that  he  shall  be  of  good  behaviour  dming  the  continuance  of  the    4.  The  Pro- 
recognizance.     {Seetit."  Newspapers,"  post.)  _  secution  of 


Libellers. 


2.  Criminal  Information  for. 


Where  the  Hbel  is  of  a  blasphemous  nature,  or  is  directed  against  re-    (2.)  Byinior- 
ligion,  or  against  the  Queen  or  her  government,  or  is  otherwise  of  a  serious   ™*"""- 
and  public  nature,  the  offender  is  usually  prosecuted  by  ex  officio  infor- 
mation in  the  Queen's  Bench,  filed  by  the  Attorney-Geiieral.     And  it  is   vi^here  libel  nf- 
usual  to  grant  a  cruninal  information  for  a  libel  on  a  public  body  of  men   f^cts  the  public, 
upon  an  affidavit  stating  the  publication  by  the  defendant,  though  there 
be  no  known  prosecutor.    (R.  v.  Oshorn,  2  Barnard.  138,  166 ;  2  Swanst. 
503  n.  (c) ;  B.  v.  Williams,  5  B.  <£  Aid.  595 ;  1  D.  d  R.  197,  8.  G.) 

It  is  said  that  the  Coiu-t  will  not  grant  a  criminal  information  at  the 
instance  of  a  private  prosecutor  for  a  public  libel  against  the  Queen  or 
her  government.  (See  4  Bla.  Oom.  c.  23,  s.  8 ;  sed  vide  R.  v.  N'orris, 
2  Lord  Ken.  300 ;  B.  v.  Steward,  2  B.  d  Adol.  12.) 

In  granting  crimiaal  informations  for  libels  on  individuals,  the  Court   where  it  affects 
will  always  exercise  a  discretionary  power ;  as,  where  the  application  is   ™  "'  "*  ^' 
made  after  a  great  length  of  time,  or  the  matter  complamed  of  appears 
to  be  true,  or  the  granting  it  would  be  a  discouragement  to  learned  in- 
quirers, or  where  the  matter  complained  of  was  intended  for  reformation, 
not  defamation.     {Bao.  Ah.  Libel;  R.  v.  Bicherton,  1  Str.  498.) 

In  order  to  maiatain  an  application  for  a  criminal  information,  the 
party  applying  must  leave  himself  wholly  in  the  hands  of  the  Court,  and 
in  no  way  whatever  make  libellous  attacks  on  the  other  side.  {Retj.  v. 
Nottingham  Journal  Proprietors,  9  Bowl.  1042.) 

Where  a  hbel  was  published  in  a  newspaper  reflecting  upon  the  ver- 
dict of  a  jury,  and  one  of  the  jury  sent  to  the  others  copies  of  a  letter 
signed  on  behaK  of  lumself  and  his  fellows,  intended  to  be  inserted  in  a 
newspaper,  containing  animadversions  upon  the  hbel,  and  the  other 
jurors  took  no  step  to  prevent  or  to  express  their  disapprobation  of  the 
pubhcation  of  such  letter,  the  Court  refused  to  grant  to  those  jui'ors  a 
summaiy  remedy  by  criminal  infonnation.  {Reg.  v.  Lawson,  1  Qale  d- 
D.U;  1  Q.  B.  490,  8.  O.) 

The  Com-t  granted  a  criminal  information  for  pubUshing,  with  com- 
ments, a  statement  of  the  evidence  given  before  a  coroner's  jury  before 
the  investigation  was  concluded ;  and  it  matters  not  that  such  statement 
is  correct  and  that  there  is  no  malice.     (R.  v.  Fleet,  1  B.  d  Aid.  379.) 

In  a  case  where  the  defendants  had  employed  a  man  to  parade  with 
and  exhibit  before  the  auction-room  of  the  plaintiff  a  hbellous  placard, 
containing  the  works  "  Beware  of  mock  auctions,  of  swindlers,  and  pick- 
pockets," upon  its  appearing  that  the  plaintiff  had  just  grounds  to  appre- 
hend partiahty  if  he  proceeded  by  indictment,  and  the  affidavit  stating 
that  the  auctions  were  conducted  on  fair  and  honourable  principles,  that 
the  plaintiff  rendered  a  daily  account  to  the  Board  of  Excise,  and  that 
the  auctions  were  real  and  not  mock  auctions,  the  Court  granted  a  rule 
nisi  to  show  cause  why  a  criminal  information  should  not  be  filed.  {Ex 
parte  Oenese,  Trin.  Term,  1818,  Collyer's  8tat.  365,  n.) 

The  Court  will  not  grant  the  information  where  the  prosecutor  has 
had  recourse  to  any  other  remedy.  If  an  indictment  has  been  preferred, 
although  it  be  quashed  for  informality  {Anon.,  8  Mod.  187),  if  an  action  be 
pending  (R.  v.  Fielding,  2  Burr.  719),  if  a  warrant  have  been  taken  out 
(4  Ad.  d  E.  576,  n.),  the  remedy  by  criminal  information  is  gone ;  and , 
no  offer  on  the  prosecutor's  part  to  discontinue  the  other  proceedings 
wiU  then  avail  him.  {Ooohe  on  Libel,  211.)  If  an  action  is  brought 
after  an  information  has  been  granted,  it  is  of  course  to  stay  the  pro- 
ceedings in  the  action.  {Per  Ashurst,  J.,  in  R.  v.  8parrow,  2  T.  B. 
198.)  But,  if  the  defendant  does  not  apply  to  stay  proceedings  in  the 
action,  the  Court  will  pass  no  sentence  upon  a  conviction  on  the  infer- 
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Venue. 
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mation,  even  although  the  prosector  then  offer  to  discontinue  the  action. 
{R.  V.  Mahon,  4  Ad.  <i  E.  575.) 

Where  the  libel  contains  a  direct  charge,  which  it  lies  in  the  power  of 
the  applicant  to  deny  if  false,  the  Court  will  require  a  fuU  and  positive 
affidavit  that  the  charge  is  unfounded.  {R.  v.  Miles,  1  Dougl.  284; 
R.  V.  Wright,  2  Oliit.  Rep.  162 ;  R.  v.  Bradley,  1  M.  d  B.  M.  0.  387.) 
And  it  seems  that  the  defendant  might,  even  before  the  6  &  7  Vict, 
c.  96,  post,  345,  have  proved  the  truth  of  the  matters  alleged  to  be 
false  and  libellous.  {R.  v.  Bradley,  IM.S  R.M.  C.  387.)  But,  where 
the  person  slandered  is  in  a  foreign  country  at  a  great  distance,  so  that 
he  cannot  make  affidavit ;  where  the  allegations  of  the  libel  go  to  general 
character,  and  not  to  particular  facts,  to  which  it  would  be  absurd  to 
require  a  denial ;  or  where  the  imputation  is  of  seditious  language  in 
Parliament,  which  no  one  can  impute,  because  nothing  that  passes  there 
is  liable  to  question, — such  affidavit  will  not  be  required.  (R.  v.  lias- 
ivell,  Dougl.  387 ;  R.  v.  Wright,  2  GUt.  Rep.  162.)  And  we  have  just 
seen  that  this  affidavit  is  not  necessary  where  the  Ubel  is  on  a  public 
body.  {R.  V.  Williams,  5  B.  S  Aid.  595 ;  1 D.  d  R.  197,  8.  O.)  Where 
a  charge  of  bigamy  was  made,  and  it  appeai-ed  that  the  party  charged 
was  not  fi'ee  from  blame,  and  therefore  not  entitled  to  a  ciiminal  infor- 
mation, yet  one  was  granted  for  the  protection  of  his  wife  and  children, 
whose  legitimaoy  had  been  called  in  question  by  the  libel.  {R.  v.  Gregory, 
8  Ad.  d  £!.  907.) 

3.  Indictment  fob. 

An  indictment  for  a  libel  is  certainly  the  most  constitutional,  and,  in 
many  respects,  the  most  easy  remedy.  By  the  5  &  6  Vict.  c.  38,  s.  1,  no 
Court  of  quarter-sessions  can  try  any  indictment  for  composing,  printing, 
or  publishing  blasphemous,  seditious,  or  defamatory  libels. 

The  venue  should  be  laid  in  the  county  where  the  publication  of  the 
libel  took  place ;  and  proof  must  be  adduced  of  the  publication  in  that 
county.  It  seems  that,  in  case  of  a  libellous  letter,  the  venue  may  be 
laid  either  in  the  county  where  it  was  written  and  put  into  the  post-office, 
or  in  that  where  it  was  delivered  to  the  party  to  whom  it  was  addressed. 
{R.  V.  Watson,  1  Camp.  215 ;  R.  v.  Williams,  2  Camp.  506 ;  1  Leach, 
143.)  And,  where  the  defendant  writes  and  composes  a  Ubel  in  one 
county  with  an  intent  to  publish  it,  and  afterwards  pubKshes  it,  in  another, 
he  may  be  indicted  in  either.  {R.  v.  Burdett,  4,  B.  S  Aid.  95 ;  Bayley, 
J.,  dub.)  A  delivery  of  a  sealed  letter  enclosing  a  libel  at  a  post-office  in 
L.  is,  it  seems,  a  publication  of  the  Ubel  there.  {lb.  See  R.  v.  Hon. 
Robert  Johnson,  7  East,  68 ;  R.  v.  Burdett,  3  B.  £  Aid.  717.) 

But  in  R.  V.  Watson  (1  Gamp.  215),  Lord  Ellenborough  held  tliat  the 
post-mark  of  a  particular  place  witliin  the  county,  upon  a  letter  con- 
taining the  Ubel,  was  no  evidence  of  a  pubhcation  in  that  county ;  for 
the  post-mark  might  be  forged.  But  it  would  seem  that  post-marks  are 
evidence  that  the  letters  on  which  they  are  were  in  the  office  to  which 
the  post-mark  belongs  at  the  date  thereby  specified.  (See  R.  r.  Plumer, 
R.  d  B.  264 ;  R.  v.  Johnson,  7  East,  65.) 

If  the  matter  -HTitten  does  not  on  the  face  of  it  appear  libellous,  but 
requires  some  explanatory  facts  to  show  it  is  so,  then  it  is  necessary  to 
insert  an  averment  of  such  facts,  which  is  best  done  by  a  formal  induce- 
ment ;  for,  in  setting  out  a  libel  of  tliis  natm-e,  its  hbeUous  meaning 
cannot  be  explained  by  an  innuendo  of  a  fact  not  previously  stated  on  the 
record  with  legal  precision  and  certainty ;  in  other  words,  an  innuendo 
unconnected  vidth  preparatory  averment  cannot  enlarge  the  sense  of  a 
libel.  (See  Bolt  v.  Scholcfieid,  6  T.  R.  691  ;  4  Go.  17  b. ;  Woolnoth  v. 
Meadows,  5  East,  469  ;  Goldstein  v.  Foss,  2  F.  d  J.  146  ;  4  Binr/h.  489, 
1  M.  d  P.  402  ;  a  B.d  Ores.  154,  8.  G. ;  3  Ghit.  G.  L.  873.)  Thus,  it 
is  erroneous  to  charge  that  the  defendant  said  of  another,  he  burnt  my 
barn,  adding,  by  way  of  innuendo,  "  meaning,  my  barn  full  of  corn,"  be- 
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cause  this  is  not  an  explanation  of  what  was  said  before,  but  an  addition 
to  it.  (Barham's  case,  4  Go.  30  a.)  But,  had  it  been  averred  in  the 
introduction,  that  the  defendant  had  a  barn  full  of  corn,  and  that,  in  a 

conversation  respecting  that  barn,  the  words  were  uttered,  the  innuendo   

would  have  been  good,  and,  by  coupling  the  libel  with  the  inducement, 
the  sense  would- have  been  complete.  {R.  v.  liorne,  Cowp.  684;  and 
see  3  Chit.  O.  L.  874,  and  cases  there  cited.) 

Wliere  a  person's  name  does  not  appear  in  the  hbel,  or  he  is  libelled 
under  a  fictitious  character,  it  is  necessary  to  aver  to  whom  the  libellous 
matter  refers.  [B.  v.  Aldcrton,  Sayer,  280,  cited  Cowp.  683 ;  B.  v. 
Marsden,  i  M.  S  8.  164.     See  Hawhes  v.  Hawkey,  8  i:ast,  427.) 

But,  where  the  libel  asserted  that  "  Enghshmen  were  inhumanly 
murdered  by  the  King's  troops,"  the  averment,  that  it  was  published 
"  of  and  concerning  liis  said  Majesty's  government,  and  the  employment 
of  liis  troops,"  was  considered  sufficient.  (B.  v.  Home,  Oowp.  672 ;  and 
see  Tuchiris  case,  14  Hoio.  St.  Tri.  1095 ;  B.  v.  Burdett,  i  B.  d  Aid. 
314 ;  1  Buss.  324,  ith  ed.) 

It  is  for  the  judge  to  say  whether  a  pubUoation  is  capable  of  the  mean- 
ing ascribed  to  it,  but  for  the  jury  to  decide  whether  it  actually  has  that 
meaning.     [Blagg  v.  Sturt,  10  Q.  B.  899.) 

If  the  matter  stated  by  way  of  inducement  be  whoUy  impertinent  and 
foreign  to  the  cause,  it  may  be  struck  out  as  surplusage.  (See  1  Ohit. 
on  Plead,  dth  Edit.,  Index,  "  Slander.") 

If  part  of  the  indictment  be  proved,  it  will  in  some  cases  suffice,  as, 
where  it  stated  that  the  party  carried  on  tivo  trades,  it  was  held  sufficient 
to  prove  that  he  carried  on  one.  {Figgens  v.  Cogswell,  Z  M.  £  Set.  369  ; 
May  T.  Brown,  3  B.  S  C.  113 ;  4.  D.  S  B.  670,  S.  G. ;  and  see  B.  v. 
Sutton,  4  M.  S  Sel.  532.) 

The  defendant's  malicious  intent  ought  to  be  shown  in  the  indictment;   intent, 
but  it  is  not  necessary  to  use  the  term  maliciously,  the  word  falsely  or 
wrongfully  seems  sufficient.     (See  1  Saund.  243  a,  n.   (2) ;   Brewe  v. 
Coulton,  1  East,  563,  n.  (a) ;  Johnstone  v.  Sutton,  1  T.  B.  545.) 

Where  there  has  been  no  publication  of  the  hbel  to  a  third  person,  or 
the  pubHcation  cannot  be  proved,  and  the  libel  has  been  sent  to  the 
prosecutor  himself,  it  is  necessary  that  the  indictment  should  state  that 
the  paper  was  sent  to  the  party  Ubelled,  with  the  intent  to  provoke  him 
to  commit  a  breach  of  the  peace  (see  B.  v.  Wegener,  2  Starlc.  343) ; 
and,  if  sent  to  the  wife,  the  indictment  should  then  allege  that  the  de- 
fendant did  so  with  intent  to  disturb  the  domestic  harmony  of  the  par- 
ties.    (/6.) 

The  indictment  must  aver  s,  publication  of  the  libel.     (See  Baldwin  v.    Publication. 
Elphinston,  3  Bla.  Rep.  1037 ;    1  Saund.  242,  n.  (1) ;  B.  v.  Hunt,  2 
Campb.  584 ;  see  B.  v.  Burdett,  4  B.  S  Aid.  95.)     But  the  publication 
may  be  collected  from  the  whole  of  the  indictment,  and  needs  not  any 
technical  words.     {Baldwin  v.  Elphinston,  2  Bla.  Bep.  1037.) 

It  should  be  stated  that  the  Ubel  was  of  and  concerning  the  prosecutor.    Concerning 
(B.  T.  Marsden,  A.  M.  <&  Sel.  104;  B.'v.  Jenour,  7  Mod.  400;  B.  v.    -"^hom  and  what. 
Burdett,  i  B.  S  Aid.  314;  Lowjield  v.  Bancroft,  2  Stra.  934.) 

Whenever  an  inducement  of  extrinsic  matter  is  necessary  to  constitute 
the  matter  libellous,  it  is  requisite  to  aver  that,  the  libel  was  of  and  cuii- 
cerning  such  matter.  {Hawhes  v.  Hawhey,  8  East,  427;  Craft  v.  BoiU-, 
1  Saund.  242,  243,  n.) 

The  libel  itself  must  be  set  out  in  its  very  terms ;  and  merely  stating  The  libel  itself. 
the  substance  or  effect  of  it  will  not  suffice.  ( Wood  v.  Brown,  1  Marsh. 
522  ;  6  Taunt.  169,  S.  C;  Blizard  v.  Kelly,  'i  B.  S  B.  519;  3  B.  d  C. 
383,  8.  C. ;  Wright  v.  Clement,  3  B.  S  Aid.  503  ;  Cook  v.  Cox,  3  M.  d 
Sel.  110 ;  B.  v.  Bear,  2  Salk.  417 ;  1  Zd.  Baym.  414,  S.  C.)  On  an 
indictment  setting  forth  the  offence,  according  to  the  tenor  and  to  the 


344 

4.  The  Pro- 
secution of 
Libellers. 


m\it\. 


§IV; 


Innuendoes, 


effect  following ,  it  was  agreed  by  the  Com't,  tliat  to  the  effect  following 
were  insuffioient,  vague,  and  useless  words ;  for  the  Court  must  judge  of 
the  words  themselves ;  but  the  words,  aacordinr/  to  the  tenor,  do  correct 
the  defect,  for  they  import  the  very  words  themselves;  for  the  tenor  of  a 
thing  is  the  transcript  and  true  copy  of  it,  to  which  it  may  be  com- 
pared ;  and,  therefore,  of  words  spoken  there  can  be  no  tenor,  because 
there  is  no  written  original.  (R.  v.  Bear,  2  Salic.  417  ;  1  Ld.  Baym. 
414,  iS.  0. ;  B.  V.  Drake,  3  Salk.  225.)  So,  it  is  not  sufficient  to  state 
that  the  libel  was  in  substance  as  follows.  (Brewster  v.  Sewell,  3  B.  d 
AM.  303.) 

If  the  libel  be  written  in  a  foreign  language,  the  original  should  first 
be  set  forth,  and  then  the  translation  (Zenohio  v.  A.vtell,  6  T.  B.  162  ;  1 
Saund.  243,  n.  (a)  ) ;  and  the  translation  must  be  proved  to  be  correct. 
(B.  V.  Peltier,  2  Se!w.  N.  P.  1062,  12th  ed.) 

The  whole  of  the  papers  in  which  the  Hbellous  matter  is  contained 
need  not  be  set  forth ;  but  those  parts  may  be  selected  wliich  are  most 
offensive ;  and,  if  any  part  quahfy  the  rest,  it  may  be  given  in  evidence 
(^R.  v.  Bear,  2  Salk.  417;  1  Ld.  Baym.  414,  8.  C);  and  the  indictment 
may  state  the  pubUcation  of  the  Ubel  "  amongst  other  tilings "  ( Vin: 
Ahr.  Libel  (E.),  pi.  1) ;  and  Abbott,  C.  J.,  in  Buckingham  v.  Murray  (2 
G.  S  P.  47),  said,  "  Suppose  one  part  of  a  Hbel  is  stated  which  has  a 
qualification,  and  there  be  another  which  has  not,  have  you  not  a  right 
to  read  that  part  wliich  does  not  contain  the  qualification  ?  If  one  part 
of  a  book  cannot  be  understood  mthout  a  reference  to  another,  then  you 
must  set  out  both  ;  but,  if  it  is  intelligible  without,  then  you  need  not."- 
— But  then  the  part  omitted  must  not,  by  its  contents,  alter  the  sense  of 
that  wMch  is  set  forth.  (Sir  J.  Sydenham's  case,  Gro.  Jac.  407.)  And, 
where  a  libellous  paragraph,  as  proved,  contained  two  references,  by 
which  it  appeared  to  be  in  fact  the  language  of  a  tliird  person,  speaking 
of  the  plaintiff's  conduct,  and  the  declaration  described  the  Ubel  as  the 
assertion  of  the  defendant  liimself,  it  was  held  that  these  omissions 
altered  the  sense  of  the  remainder,  and  that  the  variance  was  fatal. 
{Gartwriqht  v.  Wright,  h  B.  S  AU.  615 ;  I  D.  £  B.  230,  S.  G.;  and  see 
Bell  V.  Byrne,  13  East,  554.) 

If  parts  of  the  publication  be  selected,  they  must  be  set  forth  thus ": 

"  In  a  certain  part  of  which  said there  were  and  are  contained 

certain  false,  ivicked,  maUcious,  scandalous,  seditious,  and  hbeUous 
matters,  of  and  concerning,"  etc., ."  according  to  the  tenor  and  effect  fol- 
lowing, that  is  to  say," — "  and  in  a  certain  other  part,"  etc.  etc.  (See 
Tabart  v.  Tipper,  1  Gamp.  350.) 

Where  the  matter  written  is  not  in  itself  obviously  libellous,  it  is 
necessary  to  render  it  so,  by  explaining  its  real  meaning  by  an  innuendo. 
The  nature  and  office  of  an  inducement  have  been  ah'eady  pointed  out, 
ante,  p.  342;  that  of  an  innuendo  is  to  explain  the  defendant's  meaning 
by  reference  to  such  inducement,  or  matter  previously  expressed  in  the 
proceedings.  (iJ.  v.  Home,  Gowp.  679,  683  ;  Woolnoth  v.  Meadows,  5 
Bast,  463.)  An  innuendo  is  only  explanatory  of  matter  already  expressed, 
which  it  applies  to  the  part  that  is  ambiguous ;  but  it  neither  alters  nor 
enlarges  the  sense  of  previous  averments.  (B.  v.  Greejie,  2  Salk.  513  ; 
1  Ld.  Baym.  256,  ;S.  G.  ;  1  Saund.  243,  n.  (4),  S.  G.  ;  1  Ohit.  PI.  Qth 
edit.  437.) 

Where  an  innuendo  gives  a  more  extensive  construction  to  the  meaning 
of  the  words  than  their  natural  meaning  in  common  parlance  imports, 
the  innuendo  is  bad,  unless  it  is  duly  connected  with  some  introductory 
averment  in  the  indictment,  to  explain  and  warrant  the  larger  meaning 
thus  given  to  the  words.  (Alexander  v.  Angle,  1  G.  d  J.  143  ;  1  Tyrw. 
Bep.  9  ;  7  Bing.  119,  S.  G.) 

But,  where  the  words  of  themselves  are  libellous,  and  there  is  no  occa- 
sion whatever  for  an  innuendo,  and  the  innuendo  is  not  connected  witli 
any  previous  averment  used  to  explain  the  words,  it  may  be  rejected  as 
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surplusage.     {Roberts  v.  Oamden,  9  East,  93 ;  Oowp.  175 ;   Woolmth  v.  4.  T^g  Pro- 

Meadows,  5  ^c«s«,  463 ;  Harvey  v.  French,  2  Tj/r.  585  ;  1  C.  rf  Jf.  11 ;  secution  of 
2  If.  t^  /ScoSJ,  591,  8.  O.     See  Williams  v.  .StoW,  1  C.  t«  ili".  675.)  Libellers'. 


4.  Plea  to. 
The  ordinary  plea,  as  in  other  criminal  prosecutions,  is  not  guilty.  (4.)  The  pica. 

The  6  &  7  Vict.  c.  90,  s.  6,  enacts,  "  That  on  the  trial  of  any  indict-    Truth  of  libel 
ment  or  information  for  a  defamatory  libel,  the  defendant  having  pleaded   pleadable, 
such  plea  as  hereinafter  mentioned,  the  truth  of  the  matters  charged  may 
be  inquired  into,  but  shall  not  amount  to  a  defence,  unless  it  was  for  the 
public  benefit  that  the  said  matters  charged  should  be  published ;  and 
that  to  entitle  the  defendant  to  give  evidence  of  the  truth  of  such  matters 
charged  as  a  defence  to  such  indictment  or  information  it  shall  be  neces- 
sary for  the  defendant,  in  pleading  to  the  said  indictment  or  information, 
to  allege  the  truth  of  the  said  matters  charged  in  the  manner  now  re- 
quired in  pleading  a  justification  to  an  action  for  defamation,  and  fur- 
ther to  allege  that  it  was  for  the  pubHc  benefit  that  the  said  matters 
charged  should  be  published,  and  the  particular  fact  or  facts  by  reason 
whereof  it  was  for  the  public  benefit  that  the  said  matters  charged  should 
be  pubhshed,  to  which  plea  the  prosecutor  shall  be  at  liberty  to  reply 
generally,  denjdng  the  whole  thereof;  and  that,  if  after  such  plea  the 
defendant  shall  be  convicted  on  such  indictment  or  information,  it  shall 
be  competent  to  the  Court,  in  pronouncing  sentence,  to  consider  whether 
the  guilt  of  the  defendant  is  aggravated  or  mitigated  by  the  said'  plea, 
and  by  the  evidence  given  to  prove  or  to  disprove  the  same :  Provided 
always,  that  the  truth  of  the  matters  charged  in  the  alleged  Ubel  com- 
plained of  by  such  indictment  or  information  shall  in  no  case  be  in- 
quii-ed  into  without  such  plea  of  justification :   Provided  also,  that  in   „     . 
addition  to  such  plea  it  shaU  be  competent  to  the  defendant  to  plead  a   pieTit"™'  g°uiity 
plea  of  not  guilty  ;  Provided  also,  that  nothing  in  this  Act  contained   Jn. civil  and  cri- 
shall  take  away  or  prejudice  any  defence  under  the  plea  of  not  guUty   UJl""'  P'^"'^'^^''" 
which  it  is  now  competent  to  the  defendant  to  make  under  such  plea 
to  any  action  or  indictment  or  informiation  for  defamatory  words  or 
libel." 

This  section  appKes  only  to  libels  of  a  private  and  personal  character, 
and  not  to  seditious  or  blasphemous  libels ;  and,  on  a  trial  for  the  latter, 
therefore,  it  is  not  competent  to  the  defendant  to  give  in  evidence  the 
truth  of  the  Ubel,  either  in  justification  or  excuse  of  Ins  having  published 
it.     {Beg.  v.  Daffy,  2  Oox  Grim.  Gas.  45.) 

If  the  defendant  pleads  the  truth  of  the  libel,  and  fails  to  prove  the 
truth  of  aU  the  imputations,  the  jury  must  of  necessity  find  a  verdict  for 
the  Crown,  although  they  may  think  that  some  of  the  imputations  are 
proved ;  and  the  Court,  in  giving  judgment,  is  bound  to  consider  whether 
the  defendant's  guilt  is  aggravated  or  mitigated  by  the  plea,  and  by  the 
evidence  given  to  prove  or  to  dispi-ove  it,  and  to  form  its  own  conclusion 
on  the  whole  case.     {Reg.  v.  Newman,  1  J<J.  A  B.  558.) 

5.   Evidence  to  suppoet  the  Peoseoution. 

The  necessary  evidence  in  support  of,  or  in  defence  to,  a  prosecution    (5.)  xi,e  evi. 
for  a  libel,  may  in  a  great  part  be  collected  from  the  preceding  observa-    dence. 
tions.    As  to  the  requisites  of  the  offence  itself,  see  ante,  331. 

The  defendant  has,  it  seems,  a  right  to  have  the  whole   of  the  pubK-    Defendant'a 
cation  read,  from  which  the  passages  charged  are  extracts.     {Gooh  v.    right  to  have 
Hughes,  R.  <t  M.  112.)     And  it  has  been  held,  that,  in  an  action  ftr  a   tTo^n  read!""'*' 
libel  contained  in  a  newspaper,  the  defendant  has  a  right  to  have  read, 
as  part  of  the  plaintiff's  case,  another  part  of  the  same  newspaper  re- 
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ferred  to  in  the  libel  complained  of. 
Bob.  45.) 


(Thornton  v.  Stephen,  2  Moo.  S 


It  seems  that  statements  made  in  a  libel  have  the  effect  of  dispensing 
■with  proof  by  the  prosecutor  of  facts  so  stated,  if  they  become  necessaiy 
to  support  the  prosecution.  {Jones  v.  Stevens,  11  Price,  235.)  There- 
fore, when  in  an  action  for  a  libel  on  the  plaintiff  in  his  ofiice  of  over- 
seer of  a  common  field,  charging  him  with  embezzlement,  or  not  giving 
a  proper  account  of  the  public  property,  the  plaintiff  proved  the  libel, 
and  that  he  was  overseer ;  and  it  appeared  from  the  testimony  of  his 
own  witnesses,  that  he  was  not  entrusted,  as  such  overseer,  with  the 
receipt  of  money,  or  that  any  particular  confidence  was  necessarily 
reposed  in  bim  by  virtue  of  his  employment,  which  appeared  to  be  a 
somewhat  humble  one ;  and  it  was  objected  that  he  should  have  proved 
that  it  was  an  office  of  trust  and  confidence  as  alleged,  and  that,  therefore, 
the  action  could  not  be  supported  ;  it  was  held,  that,  as  the  libel,  in  its 
terms,  imported  that  it  was  an  office  of  trust  and  confidence,  and  charged 
a  fraudulent  abuse  of  it,  it  was,  therefore,  not  necessary  to  give  any 
proof  of  the  allegation  in  the  declaration.  {Bagnall  v.  Underwood,  11 
Price,  621.)  So,  in  a  declaration  for  a  Ubel  pubhshed  concerning  tlie 
plaintiff  as  envoy  of  the  state  of  Cliih,  it  was  alleged,  by  way  of  induce- 
ment, that  the  plaintiff  was  the  envoy  appointed  by  the  state  of  Chili,  and 
it  was  held,  that  the  libel,  on  the  face  of  it,  sufficiently  admitted  CliiU 
to  be  a  state,  and  the  plaintiff  to  be  envoy  of  that  state.  (Yrisarri  v. 
Clement,  11  Moore,  308  ;  3  Bing.  432  ;  2  O.  S  P.  223.)  So,  where  in  a 
declaration  for  a  Ubel,  it  was  averred  that  the  plaintiff,  before,  etc.,  was 
lawfully  possessed  of  a  certain  messuage  with  the  appurtenances,  called 
or  loiown  by  the  names  of  the  Camden  Arms  Tavern,  etc.,  and  had 
before,  etc.,  sold  the  same  to  the  defendant,  and  the  hbel  stated,  "He, 
plaintiff,  obtained  ^500  from  me  for  the  goodwill  of  the  Camden  Arms," 
etc.,  it  was  held,  that  the  words  sufficiently  admitted  the  possession  by 
plaintiff.     (Gotdd  v.  Bultne,  ^  0.&  P.  625.) 

If  a  letter  of  the  defendant's  is  read,  which  refers  to  an  account  of  the 
transaction  the  libel  relates  to,  which  has  appeared  in  a  newspaper,  that 
newspaper  may  be  given  in  evidence.  ( Weaver  v.  Lloyd,  \G.  S  P.  296; 
4  D.  S  B.  230 ;  2  B.  d  O.  678,  8.  G.) 

If  the  hbel  reflect  on  the  character  of  a  public  officer  or  professional 
man,  as  such,  it  is  not  in  general  necessary  to  prove  his  appointment  to 
the  office,  or  admission  to  the  profession,  because  that  is  in  almost  all 
cases  either  dfrectly  or  impUedly  admitted  by  the  hbel  itself.  {See 
Berryman  v.  Wise,  4  T.  B.  366;  Smith  v.  Taylor,  1  B.  S  P.,  N.  B.  196, 
208 ;  Jones  v.  Stevens,  11  Price,  235 ;  Pearce  v.  Whale,  5  B.  d  0.38; 
7  D.  (&  B.  512.)  Proof  that  he  was  in  the  habit  of  acting  as  such  officer 
or  professional  man  would  in  that  case  be  sufficient ;  but,  if  the  effect  of 
the  libel  be  to  charge  the  prosecutor  with  having  acted  as  such  officer 
or  professional  man  without  a  legal  appointment,  as,  for  instance,  if  a 
man  hbel  a  physician  by  calling  hnn  a  quack,  it  seems  necessary  to  prove 
the  appointment  or  admission.  (See  Smith  v.  Taylor,  supra ;  Yrisarri 
v.  Clement,  supra;  B.  v.  Sutton,  4  M.  d  Sel.  548.  And  see  tit.  "Evi- 
dence," Vol.  II.) 

Express  malice  need  not  be  proved,  see  ante,  331. 

Evidence  of  the  defendant's  having  pubhshed  otlier  copies  of  the  same 
Ubel  (Plunkett  v.  Oobbett,  5  Bsp.  136),  or  other  Ubels  (B.  v.  Pearce, 
Peake,  106),  provided  they  expressly  refer  to  the  subject  of  the  Ubel  set 
out  hi  the  indictment  {Finnerty  v.  Tipper,  2  Camp.  72),  is  receivable, 
in  order  to  prove  the  mahcious  or  seditious  intent. 

If  a  letter  contain  matter  libellous  in  itself  and  requiring  no  explana- 
tionT  although  the  letter  be  not  a  privileged  communication,  letters  sub- 
sequently written  and  actionable  in  themselves  may  be  given  in  evidence 
to  show  the  maUce  wliich  dictated  the  first  letter.    (Pearson  v.  Le  Maitre, 
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12  L.  J.,  N.  8.  233 ;  Darhy  v.  Uuseletj,  I  H.  S  N.l;  Barrett  v.  Lonq,  3 
H.  L.  Oas.  395.) 

In  an  action  for  libel  against  the  publisher  of  a  magazine,  evidence  of 

the  writer's  personal  malice  against  the  plaintiff  is  inadmissible.    {Robert-  

son  V.  Wylde,  2  Moo.  S  Rob.  101.) 

A  letter  written  to  the  defendant,  containing  a  statement  of  the  facts 
upon  which  he  founded  his  charges,  is  receivable  in  evidence  on  his 
behalf,  to  show  the  bona  fides  with  which  he  acted.  [Blaclcburn  v. 
Blackburn,  1  M.  S  P.  33,  63 ;  4  Bing.  395 ;  %  O.  S  P.  146,  8.  G.) 

As  to  what  amounts  to  a  publication  of  a  Ubel,  see  ante,  338.     The  Publication, 
publication  must  be  proved  to  have  taken  place  in  the  county  in  which 
the  venue  is  laid. 

If  a  letter  containing  a  Ubel  have  the  post-mark  on  it,  this  is  prima 
facie  evidence  of  its  having  been  published.  (8hipley  v.  Ihdhunter,  7 
O.  d  P.  680.) 

As  to  the  proof  of  publication  in  a  newspaper,  see  tit.  "Newspapers,"   in  newspapers. 
post. 

By  the  6  &  7  Vict.  c.  96,  s.  7,  "  "Whensoever,  upon  the  trial  of  any  in- 
dictment or  information  for  the  publication  of  a  Ubel,  under  the  plea  of 
not  guilty,  evidence  shall  have  been  given  which  shaU  estabUsh  a  pre- 
sumptive case  of  pubUcation  against  the  defendant  by  the  act  of  any 
other  person  by  his  authority,  it  shaU  be  competent  to  such  defendant  to 
prove  that  such  pubUcation  was  made  without  liis  authority,  consent,  or 
knowledge,  and  that  the  said  pubUcation  did  not  arise  from  want  of  due 
care  or  caution  on  his  part." 

Defendant  cannot  prove  under  this  section  that  a  similar  Ubel  had 
previously  appeared  in  another  pubUcation,  and  been  brought  to  the  pro- 
secutor's knowledge,  and  that  he  had  taken  no  proceedings  against  the 
pubUsher.     {Reg.  v.  Newman,  1  E.  S  B.  268 ;  Dears.  C.  G.  85.) 


Evidence  to  re- 
but prima  facie 
case  of  publica- 
tion by  an  agent. 


6.   The  Teial. 

A  great  alteration  took  place,  many  years  ago,  in  the  trials  for  Ubels.  (e.)  Tiie  trial. 

It  had  been  held,  in  many  cases,  that  the  facts  of  writing,  printing,  or  ot  the  power  of . 

publishing,  and  the  truth  of  the  innuendoes  inserted  in  the  proceedings,  f.PT^  *"  ""^^^  °' 

were  the  only  matters  to  be  submitted  to  the  consideration  of  the  jury.  *'° 
{R.  V.  Glerk,  1  Barn.  304 ;   Udall's  case,  1  Hoiv.  St.  Tri.  1289 ;  R.  v. 
Withers,  3  T.  R.  428;  R.  v.  Woodfall,  5  Burr.  2661.) 

But  by  the  32  Geo.  3,  c.  60,  s.  1,  after  reciting  that,  "  doubts  have  arisen  33  Geo.  3,  c.  60. 
whether  on  the  trial  of  an  indictment  or  information  for  the  making  or 
pubUshing  any  Ubel,  where  an  issue  or  issues  are  joined  between  the 
King  and  the  defendant  or  defendants,  on  tlie  plea  of  not  guilty  pleaded, 
it  be  competent  to  the  jury  impaneUed  to  try  the  same  to  give  their 
verdict  upon  the  whole  matter  in  issue,"  it  is  enacted  "  that,  on  every 
such  trial,  the  jury  sworn  to  try  the  issue  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue  upon  such  indict- 
ment or  information ;  and  shaU  not  be  required  or  directed  by  the  Court 
or  judge  before  whom  such  indictment  or  information  shaU  be  tried,  to 
find  the  defendant  or  defendants  guilty,  merely  on  the  proof  of  the  pub- 
Ucation by  such  defendant  or  defendants  of  the  paper  charged  to  be  a 
Ubel,  and  of  the  sense  ascribed  to  the  same  in  such  indictment  or  in- 
formation." 

Sect.  2.  "  On  every  such  trial,  the  Court  or  judge  before  whom  such 
indictment  or  information  shaU  be  tried,  shaU,  according  to  their  or  his 
discretion,  give  their  or  liis  opinion  and  directions  to  the  jury  on  the 
matter  in  issue  between  the  King  and  the  defendant  or  defendants,  in 
Uke  manner  as  in  other  criminal  cases." 
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4.  The  Pro-  Soct.  3.  "  Notliing  lierein  contained  shall  extend,  or  be  construed  to 
seoution  of  extend,  to  prevent  the  jury  from  finding  a  special  verdict,  in  their  dis- 
Libellers.       cretion,  as  in  other  criminal  cases." 

Sect.  4.  "In  case  the  jury  shall  find  the  defendant  or  defendants 
guilty,  it  shall  and  may  be  lawful  for  the  said  defendant  or  defendants 
to  move  in  arrest  of  judgment,  on  such  ground  and  in  such  manner  as 
by  law  he  or  they  might  have  done  before  the  passing  of  this  Act ;  any- 
tliing  herein  contained  to  the  contrary  notwithstanding." 

Mr.  Starlcie,  in  his  treatise  on  Evidence,  makes  the  follovidng  observa- 
tion on  the  effect  of  tliis  statute ; — "  Whether  a  particular  publication  be 
so  far  noxious  in  its  bearing  and  tendencies  as  to  amount  in.  the  abstract 
to  a  hbel,  is  a  pure  question  of  law,  just  as  much  as  it  is  a  question 
of  law  what  will  constitute  an  assault.  If  the  publication,  in  considera- 
tion of  law,  be  libellous,  then  it  is  a  question  of  fact  for  the  jury  whether 
it  was  wUfuUy  and  maliciously  published ;  subject,  however,  to  the  ordi- 
nary presumption  of  law,  that,  in  the  absence  of  proof  to  the  contrary,  a 
jnan  intends  that  wliich  is  the  natural  consequence  of  the  means  which 
he  employs.  It  foUows,  that  neither  the  jury  nor  the  parties  have  a 
right  to  expect  from  the  Court  any  specific  and  direct  opinion  upon  the 
whole  of  the  case,  or  any  other  than  that  which  is  ordinarily  given,  at 
the  discretion  of  the  Coiirt,  to  the  jury,  in  parallel  cases,  with  respect  to 
the  verdict  which  they  ought  to  find  in  point  of  law,  as  dependent  and 
contingent  upon  their  conclusions  in  point  of  fact,  drawn  from  the  alleged 
libel  itself  and  aU  the  ou'cumstances  of  the  case,  as  to  the  meaning,  mo- 
tives, and  intention  of  the  defendant."  (Starlcie  on  Evid.  Part.  1  V.  882. 
And  see  B.  v.  Holt,  5  T.  R.  436 ;  R.  v.  Burdett,  i  B.  S  Aid.  95 ;  1  Samd. 
132  h,  n.  (k).) 

The  judge  is  not  bound  to  state  to  the  jury,  as  matter  of  law,  whether 
the  pubUcation  complained  of  be  a  libel  or  not ;  but  the  proper  course 
is  for  him  to  define  what  is  a  libel  in  point  of  law,  and  to  leave  it  to  the 
jury  to  say  whether  the  pubhcation  in  question  falls  within  that  defini- 
tion ;  and,  as  incidental  to  that,  whether  it  is  calculated  to  injiure  the 
character  of  the  plaintiff.     (Parmiter  v.  Goupland,  (5  M.  S  W.  105.) 

7.   Costs  on  Pboseoution. 

By  the  6  &  7  Vict.  c.  96,  s.  8,  "  In  the  case  of  any  indictment  or  in- 
formation by  a  private  prosecutor  for  the  publication  of  any  defamatoiy 
libel,  if  judgment  shall  be  given  for  the  defendant,  he  shall  be  entitled 
to  recover  from  the  prosecutor  the  costs  sustained  by  the  said  defendant 
by  reason  of  such  indictment  or  information ;  and  that,  upon  a  speciaj 
plea  of  justification  to  such  indictment  or  information,  if  the  issue  be 
found  for  the  prosecutor,  he  shall  be  entitled  to  recover  from  the  defendant 
the  costs  sustained  by  the  prosecutor  by  reason  of  such  plea,  such  costs 
so  to  be  recovered  by  the  defendant  or  prosecutor  respectively  to  be  taxed 
by  the  proper  officer  of  the  Court  before  wliich  the  said  indictment  or 
information  is  tried." 

The  defendant,  having  recovered  a  verdict  and  judgment,  is  entitled  to 
costs,  although  the  only  plea  is  not  guilty,  and  although  the  judge  has 
certified  under  the  4  &  5  W.  &  M.  c.  18,  s.  2,  that  there  was  reasonable 
cause  for  exhibiting  the  information.  (Reg.  v.  Latimer,  15  Q.  B.  1077.) 
The  Com-t  of  Queen's  Bench  has  no  jurisdiction  to  review  the  taxation 
of  costs  where  the  indictment  was  tried  on  the  Crown  side  at  the  assizes. 
(Reg.  V.  Newhouse,  22  L.  J.,  Q.  B.  127.) 

As  to  costs  in  general,  see  tit.  "  Costs,"  Vol.  I. 

8.   Punishment  for  Libel,  Seizure  of  Copies,  etc. 

(S.)  The  punish-        By  the  9  &  10  WiU.  3,  c.  32,  reciting,  "  Whereas  many  persons  have, 
mint.  of  late  years,  openly  avowed  and  pubhslied  many  blasphemous  and  im- 

blMphemy  ^*'"''  pi°"^  opinions,  contrary  to  the  doctrines  and  piinciples  of  the  Christian 


(7.)  Costs. 
Defendant  en- 
titled to,  on 
acquittal  of  a 
private  libel. 


§  IV. 


ILtfid. 


349 

4.  The  Pro- 
secution of 
Libellers. 


religion,  greatly  tending  to  the  dishonour  of  Almighty  God,  and  which  may 
prove  destructive  to  the  peace  and  welfare  of  this  kingdom ;  wherefore, 
for  the  more  effectual  suppressing  of  the  said  detestable  crimes,"  it  is 

enacted,  "  that,  if  any  person  or  persons,  having  been  educated  in,  or  at   

any  time  having  made  profession  of,  the  Christian  religion  witlain  the 
reahn,  shall  by  writing,  printing,  teaching,  or  advised  spealdng  [deny 
any  one  of  the  persons  in  the  Holy  Trinity  to  be  God]  (a),  assert  or 
maintain  that  there  are  more  Gods  than  one,  or  shall  deny  the  Christian 
religion  to  be  true,  or  the  Holy  Soriptui-es  of  the  Old  and  New  Testa- 
ment to  be  of  divine  authority,  and  shall,  upon  indictment  or  information 
in  any  of  his  Majesty's  Courts  at  Westminster,  or  at  the  assizes,  be 
thereof  lawfully  convicted  by  the  oath  of  two  or  more  credible  wit- 
nesses, such  person  or  persons,  for  the  first  offence,  shall  be  adjudged 
incapable  and  disabled  in  law,  to  all  intents  and  purposes  whatsoever, 
to  have  or  enjoy  any  office  or  offices,  employment  or  employments,  eccle- 
siastical, civil,  or  military,  or  any  part  in  them,  or  any  profit  or'  advan- 
tage appertaining  to  them  or  any  of  them ;  and,  if  any  person  or  persons 
so  convicted  as  aforesaid  shall,  at  the  time  of  lus  or  their  conviction, 
enjoy  or  possess  any  office,  place,  or  employment,  such  office,  place,  or 
employment  shall  be  void,  and  is  hereby  declared  void.  And,  if  such 
person  or  persons  shall  be  a  second  time  lawfully  convicted  as  aforesaid 
of  all  or  any  of  the  aforesaid  crime  or  crimes,  that  then  he  or  they  shall 
from  henceforth  be  disabled  to  sue,  prosecute,  plead,  or  use  any  action  or 
information,  in  any  Court  of  law  or  equity,  or  to  be  guardian  of  any 
child,  or  executor  or  administrator  of  any  person,  or  capable  of  any 
legacy  or  deed  of  gift,  or  to  bear  any  office,  civil  or  mUitary,  or  benefice 
ecclesiastical,  for  ever,  witliin  tliis  realm,  and  shall  also  suffer  imprison- 
ment for  the  space  of  tliree  years,  without  bail  or  mainprize,  fi-om  the 
time  of  such  conviction." 

Sect.  2  provides  and  enacts,  "  That  no  person  shall  be  prosecuted  by  Limitations  of 
virtue  of  this  Act  for  any  words  spoken,  unless  the  information  of  such   prosecutions  un- 
words  shaE  be  given  upon  oath  before  one  or  more  justice  or  justices  of 
the  peace  within  four  days  after  such  words  spoken,  and  the  prosecution 
of  such  offence  be  witliin  tliree  months  after  such  information." 

Sect.  3  provides  and  enacts,  "  That  any  person  or  persons  convicted  of  Relief  from  pe- 
aU  or  any  of  the  aforesaid  crime  or  crimes  in  manner  aforesaid,  shall,  for  ''*""^- 
the  first  offence  (upon  his,  her,  or  their  acknowledgment  and  renuncia- 
tion of  such  offence  or  erroneous  opinions,  in  the  same  Court  where  such 
person  or  persons  was  or  were  convicted  as  aforesaid,  within  the  space 
of  four  months  after  his,  her,  or  their  conviction),  be  discharged  from  all 
penalties  and  disabihties  incurred  by  such  conviction,  anything  in  this 
Act  contained  to  the  contrary  thereof  in  anywise  notwithstanding." 

Tills  statute  of  the  9  &  10  Will.  3  has  not  altered  the  common  law  as  to 
the  offence  of  blasphemy,  but  only  given  a  cumulative  punishment.  It 
.is,  therefore,  still  an  offence  at  the  common  law  to  publish  a  blasphemous 
hbel.  [R.  V.  Richard  Oarlile,  3  B.  d-  Aid.  161;  Reg.  v.  Hetlierington, 
5  Jiir.  529.) 

It  seems  that  the  53  Geo.  3,  c.  160  (h),  does  not  alter  the  common  law, 


Tlie  statutes  do 
not  alter  the  of- 
fence at  comniou 
law. 


(a)  This  part  of  the  enactment,  as 
relates  to  denying  the  Holy  Trinity, 
is  repealed  by  the  53  Geo.  3,  c.  160. 

(*)  By  the  53  Geo.  3,  c.  160,  in- 
tituled, '  An  Act  to  relieve  Persons 
who  impugn  the  Doctrine  of  the  Holy 
Trinity  from,  certain  Penalties,'  re- 
citing, that  whereas  in  the  nineteenth 
year  of  his  present  Majesty  an  Act 
was  passed,  intituled,  '  An  Act  for  the 
further  Relief  of  Protestant  Dissent- 
ing Ministers  and  Schoolmasters,'  and 


it  is  expedient  to  enact  as  hereinafter 
provided,  it  is  enacted,  "  that  the  pro- 
visions of  an  Act  passed  in  the  ninth 
and  tenth  years  of  the  reign  of  King 
WiUiam  intituled,  'An  Act  for  the 
more  effectual  suppressing  Blasphemy 
and  Profaneness,'  so  far  as  the  same 
relate  to  Persons  denying  as  therein 
mentioned  respecting  the  Holy  Trin- 
ity, be  and  the  same  are  hereby  re- 
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but  only  removes  the  penalties  imposed  by  the  9  &  10  Will.  3,  o.  32,  on 
persons  denying  the  Trinity,  and  extends  to  them  the  benefits  conferred 
on  aU  other  Protestant  dissenters  by  the  1  Will.  &  M.  c.  18,  s.  1.  [R.  v. 
Waddington,  1  B.  S  Ores.  26.) 

The  offence  of  blasphemy,  and  other  offences  against  rehgion,  are  not 
triable  at  any  quarter  session.     (5  &  6  Vict.  c.  38,  s.  1.) 

By  the  6  &  7  Vict.  c.  96,  s.  4,  "  if  any  person  shall  maliciously  pubhsh 
any  defamatory  hbel,  knowing  the  same  to  be  false,  every  such  person, 
being  convicted  thereof,  shaU  be  hable  to  be  imprisoned  in  the  common 
gaol  or  house  of  correction  for  any  term  not  exceeding  two  years,  and  to 
pay  such  tine  as  the  Court  shall  award." 

matm-y"iM' b'v  ^^  ^®'^*''  ^'  "  ^^  ^"^  person  shaU  maliciously  publish  any  defamatory 
imprisonment  or  Ubel,  every  such  person,  being  convicted  thereof,  shall  be  hable  to  fine  or 
*"^-  imprisonment,  or  both,  as  the  Court  may  award,  such  imprisonment  not 

to  exceed  the  term  of  one  year." 


Offence  not  tria- 
ble at  sessions. 


False  defamatory 
libel  punishable 
by  imprisonment 
and  fine. 


Mitigation  of. 


Seditious  and 
blasphemous 
libels. 

Court  to  make 
order  for  seizure 
of  copies  of  libel 
in  possession  of 
persons  against 
whom  verdicts 
shall  have  been 
had,  etc. 


A  defendant  has  been  allowed  to  prove  that  he  had  stopped  the  sale 
of  a  hbeUous  pubhcation,  with  a  view  to  mitigation  of  punishment  in  case 
of  conviction,  and  to  avoid  the  expense  of  bringing  the  fact  before  the 
Court  by  af&davit.  {R.  v.  Hone,  Guildhall,  Hilary  T.  1817  ;  3  Chit.  G.  L. 
877,  a.)  But  the  truth  of  the  hbel  could  not  be  set  up  in  mitigation  be- 
fore the  6  &  7  Vict.  c.  96,  s.  6,  ante,  329.  {R.  v.  Halpin,  4  Man.  £  R. 
8 ;  9  B.d  0.  65,  8.  G.;  R.  v.  Eurdett,  i  B.  d  Aid.  95.) 

The  60  Geo.  8  &  1  Geo.  4,  c.  8,  s.  1,  reciting,  "  That  it  is  expedient 
to  make  more  effectual  provision  for  the  punishment  of  blasphemous  and 
seditious  libels,"  enacts  "  that  from  and  after  the  passing  of  this  Act 
[30th  December,  1819] ,  in  every  case  in  which  any  verdict  or  judgment 
by  default  shall  be  had  against  any  person  for  composing,  printing,  or 
publishing  any  blasphemous  libel  or  any  seditious  hbel,  tending  to  bring 
into  hatred  or  contempt  the  person  of  his  Majesty,  his  heirs  or  succes- 
sors, or  the  regent,  or  the  government  and  constitution  of  the  United 
Kingdom  as  by  law  estabhshed,  or  either  House  of  Parhament,  or  to  ex- 
cite His  -Majesty's  subjects  to  attempt  the  alteration  of  any  matter  in 
church  or  state  as  by  law  estabhshed,  otherwise  than  by  lawful  means, 
it  shall  be  lawful  for  the  judge  or  the  Court  before  whom  or  in'  wliich 
such  verdict  shall  have  been  given,  or  the  Court  in  which  such  judgment 
by  default  shall  be  had,  to  make  an  order  for  the  seizure  and  carrying 
away  and  detaining  in  safe  custody,  in  such  manner  as  shall  be  directed 
m  such  order,  all  copies  of  the  Ubel  which  shall  be  in  the  possession  of 
the  person  against  whom  such  verdict  or  judgment  shall  have  been  had, 
or  in  the  possession  of  any  other  person  named  in.  the  order  for  his  use; 
evidence  upon  oath  having  been  previously  given  to  the  satisfaction  of 
such  Court  or  judge,  that  a  copy  or  copies  of  the  said  hbel  is  or  are  in. 
the  possession  of  such  other  person  for  the  use  of  the  person  against 
whom  such  verdict  or  judgment  shall  have  been  had  as  aforesaid ;  and 
in  every  such  case  it  shall  be  lawful  for  any  justice  of  the  peace  or  for 
any  constable  or  other  peace  officer  acting  under  any  such  order,  or  for 
any  person  or  persons  acting  with  or  in  aid  of  any  such  justice  of  the 
peace,  constable,  or  other  peace  ofiicer,  to  search  for  any  copies  of  such 
Hbel  in  any  house,  building,  or  other  place  whatsoever,  belonging  to  the 
person  against  whom  any  such  verdict  or  judgment  shaU  have  been  had, 
or  to  any  other  person  so  named,  in  whose  possession  any  copies  of  any 
such  Ubel,  belonging  to  the  person  against  whom  any  such  verdict  or 
judgment  shaU  have  been  had,  shall  be ;  and  in  case  admission  shall  be 
refused  or  not  obtained  witliin  a  reasonable  time  after  it  shaU  have  been 
first  demanded,  to  enter  by  force  by  day  into  any  such  house,  building, 
or  place  whatsoever,  and  to  carry  away  aU  copies  of  tlie  Ubel  there  found, 
and  to  detain  the  same  in  safe  custody  until  the  same  shaU  be  restored 
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under  the  provisions  of  tMs  Act,  or  disposed  of  according  to  any  fuither 
order  made  in  relation  thereto." 

Sect..  2.  "  If,  in  any  such  case  as  aforesaid,  judgment  shall  be  arrested, 
or  if,  after  judgment  shall  have  been  entered,  the  same  shall  be  reversed 
upon  any  writ  of  error,  all  copies  so  seized  shall  be  forthwith  returned  to 
the  person  or  persons  from  whom  the  same  shall  have  been  so  taken  as 
aforesaid,  free  of  all  charge  and  expense,  and  without  the  payment  of  any 
fees  whatever ;  and  in  every  case  in  which  final  judgment  shall  be  entered 
upon  the  verdict  so  found  agaiast  the  person  or  persons  charged  with 
having  composed,  piinted,  or  published  such  libel,  then  all  copies  so  seized 
shall  be  disposed  of  as  the  Coiu-t  in  wliich  such  judgment  shall  be  given 
shall  order  and  direct." 

Sect.  3  empowers  the  Court  of  Justiciary  in  Scotland  to  make  order  for 
seizing  copies  of  libels,  etc. 

By  sect.  4  it  was  enacted  that  any  person  convicted  a  second  time  of  Second  convic- 
pubUshing  a  blasphemous  or  seditious  libel  should,  at  the  discretion  of  """■ 
tlie  Coiu't,  be  adjudged  either  to  suffer  such  punishment  as  might  by  law 
be  inflicted  in  cases  of  high  misdemeanom-,  or  to  be  banished  Irom  the 
United  Kingdom  and  all  other  parts  of  His  Majesty's  dominions  for  such 
term  of  years  as  the  Court  should  order.  But  tliis  enactment,  so  far  as 
it  related  to  the  sentence  of  banishment,  is  repealed  by  the  11  Geo.  4  & 
1  Win.  4,  c.  73,  s.  1. 

Sect.  7.  "  The  clerk  of  assize,  clerk  of  the  peace,  or  other  clerk  or  officer   Certificate  to  be 
of  the  Court  having  the  custody  of  the  records,  where  any  offender  shall   given  of  convic- 
have  been  convicted  of  having  composed,  printed,  or  published  any  bias-   y^^^i 
phemous  or  seditious  libel,  shall,  upon  request  of  the  prosecutor  on  his 
Majesty's  behalf,  make  out  and  give  a  certificate  in  writing,  signed  by 
him,  containing  the  effect  and  substance  only  (omitting  the  formal  part) 
of  every  indictment  and  conviction  of  such  offender,  to  the  justices  of 
assize,  oyer  and  terminer,  great  sessions,  or  gaol  dehvery,  where  such 
offender  or  offenders  shall  he  indicted  for  any  second  offence  of  composing, 
printing,  or  publishing  any  blasphemous  or  seditious  Ubel ;  for  which 
certificate  six  shillings  and  eightpenoe,  and  no  more,  shall  be  paid,  and 
which  certificate  shall  be  sufficient  proof  of  the  conviction  of  such  of- 
fender." 

Sect.  8.  "  Any  action  and*  suit  which  shall  be  brought  or  commenced   Limitation  of 
against  any  justice  or  justices  of  the  peace,  constable,  peace  officer,  or  ^°''°"''- 
other  person  or  persons,  witliin  that  part  of  Great  Britain  called  England,      '**'■ 
or  in  Ireland,  for  anytliing  done  or  acted  in  pursuance  of  tliis  Act,  shall 
be  commenced  within  six  calendar  months  next  after  the  fact  committed, 
and  not  afterwards ;  and  the  venue  in  every  such  action  or  suit  shall  be   Venne, 
laid  in  the  proper  county  where  the  fact  was  committed,  and  not  else- 
where ;  and  the  defendant  or  defendants  in  every  such  action  or  suit  may   General  issue 
plead  the  general  issue,  and  give  this  Act  and  the  special  matter  in  evi-   '"^^  ^^  pleaded, 
dence  at  any  trial  to  be  had  thereupon ;  and  if  such  action  or  suit  shall 
be  brought  or  commenced  after  the  time  limited  for  bringing  the  same, 
or  the  venue  shall  be  laid  in  any  other  place  than  as  aforesaid,  then  the 
jury  shall  find  a  verdict  for  the  defendant  or  defendants ;  and  in  such 
case,  or  if  the  jury  shall  find  a  verdict  for  the  defendant  or  defendants 
upon  the  merits,  or  if  the  plaintiff  or  plaintiffs  shall  become  nonsuit,  or 
discontinue  liis,  her,  or  their  actions  after  appearance,  or  if,  upon  demur- 
rer, judgment  shall  be  given  against  the  plaintiff  or  plaintiffs,  the  defen- 
dant or  defendants  shall  have  double  costs,  which  he  or  they  shall  and   Double  cost 
may  recover  m  such  and  the  same  manner  as  any  defendant  can  by  law 
in  other  cases."     See  now  as  to  double  costs,  the  5  &  6  Vict.  c.  97,  s.  2, 
ante,  172. 

Sect.  9  relates  to  the  limitations  of  actions,  etc.,  in  Scotland. 
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Sect.  10.  Notliing  in  the  Act  is  to  alter  the  law  of  Scotland  in  respect 
to  punishment  for  libels. 

As  to  the  penalty  for  printing  or  pubUsliing  any  seditions  matter  under 
colour  of  its  having  been  printed  in  a  foreign  paper,  see  tit.  "  Newspapers,'' 
post. 


Publishing  or 
threatening  to 
publish  a  libel, 
or  proposing  to 
abstain  from 
publishing  any- 
thing, with  intent 
to  extort  money, 
punishable  by 
imprisonment 
and  hard  labour. 


V.  ^ttiiltgi&tttff  or  tf(«atMt(ng;  to  puijltsi^,  tit.,  a  l^viiel  to 
ca;tort  IWowj?. 

The  6  &  7  Vict.  c.  96,  s.  3,  enacts  "  that  if  any  person  shall  publish  or 
threaten  to  publish  any  libel  upon  any  other  person,  or  shall  directly  or 
indirectly  threaten  to  print  or  publish,  or  shall  directly  or  indirectly 
propose  to  abstaia  from  printing  or  publishing,  or  shall  directly  or  indi- 
rectly offer  to  prevent  the  printing  or  pubHshmg,  of  any  matter  or  thing 
touching  any  other  person,  with  intent  to  extort  any  money  or  security 
for  money,  or  any  valuable  thing  from  such  or  any  other  person,  or  with 
intent  to  induce  any  person  to  confer  or  procure  for  any  person  any  ap- 
pointment or  office  of  profit  or  trust,  every  such  offender,  on  being  con- 
victed thereof,  shall  be  hable  to  be  imprisoned,  with  or  without  hard 
labour,  in  the  common  gaol  or  house  of  correction,  for  any  term  not  ex- 
ceeding three  years :  Provided  always,  that  notliing  herein  contained 
shall  in  any  manner  alter  or  affect  any  law  now  in  force  in  respect  of  the 
sending  or  dehvery  of  threatening  letters  or  writings." 


(1.)  Warrant  to 
apprehend  for  a 
libel. 


VI.  jForms. 

The  warrant  in  the  case  of  Suit  v.  Conant  (1  S.  Sf  B.  548 ;  4  Moore,  195, 
S.  C.  ante,  340),  dated  6th  March,  1817,  at  the  public  office,  Bow  Street,  was 
directed — "  To  all  constables  and  others  his  Majesty's  officers  of  the  peace, 
whom  it  may  concern  "  [commanding  them  to  take  and  bring  before  the  de- 
fendant, or  some  other  of  his  Majesty's  justices  of  the  peace,  the  body  of  the 
plaintiff],  "  to  answer  all  such  matters  or  things  as,  on  his  Majesty's  behalf, 
shall  on  oath  be  objected  against  him,  for  that  he,  on  the  ^th  March  instant, 
did  publish,  and  cause  to  be  published,  a  certain  wicJced,  scandalous,  and  ma- 
licious libel,  imputing  the  crime  of  robbery  to  Edward  Lord  Ellenborough, 
Lord  Chief  Justice  of  his  Majesty's  Court  of  King's  Bench;  and  anotlier 
toieked,  scandalous,  and  malicious  libel,  imputing  to  Robert  Henry  Lord 
Castlereagh,  that  he  had  stated  a  gross  falsehood  to  the  Souse  of  Commons, 
to  answer  his  own  purposes ;  and  to  the  said  Edward  Lord  Sllenborough,  that 
he  had  unjustly  convicted  the  plaintiff,  to  make  money  of  him  ;  against  the 
peace  of  our  said  lord  the  King,  his  croton  and  dignity." 


for  Wasphemou"'        [Commencement  as  usual.]     t?iat  the  said  C.  D.  on,  etc.,  at,  etc.,  unlaw- 
libel.  fully  "'^  wickedly  did  compose,  print,  and  publish  a  certain  scandalous,  impious, 

blasphemous,  and  profane  libel,  of  and  concerning  the  Holy  Scriptures  and  the 
Christian  religion.     And  you  the  said  keeper,  etc.     [Conclude  as  usual.] 


(3.)  Coniniitment        [Commencement  as   usual.]     on   tlie  day   of  , 

for  a  seditious         x.T>.  ,   at  the  parish  of  ,  in  the  said  county,  wicTcedly, 

*""'•  maliciously,  and  seditiously  did  write  and  publish  a  certain  false,  wicked, 

malicious,  scandalous,  and  seditious  libel  of  and  concerning   our  sovereign 
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ladi/  the  note  Queen  and  Iter  government.  And  you,  the  said  Iceeper,  etc,   [Con-      6.  Forms. 
elude  as  usual.]  


(Commenoemenfc  as  usual.)     on  the  day  of  >  A  D-,  i    (*■)  Commiiment 

at  the  parish  of  ,  in  the  said  comity,  wichedly,  maliciously,  and    ^^ds  """' 

seditiously,  in  the  presence  and  hearing  of  divers  liege  subjects  of  our  sovereign 
lady  the  now  Queen,  did  publish,  utter,  pronounce,  and  declare  certain  scan- 
dalous, wicked,  malicious,  and  seditious  words,  of  and  concerning  our  said  lady 
the  Queen  and  her  government.  And  you,  the  said  Iceeper,  etc.  [Conclude  as 
usual.] 


)      The  jurors  for  our  lady  the  Queen  upon  their  oath  present,  that    (5)  Indictment 

to  wit.  ]  C.  D.,  late  of  the  parish  of  ,  in  the  county  of  for  blasphemous 

labourer,  being  a  wicked  and  evil-disposed  person,  and  disregarding  the  laws 
and  religion  of  the  realm,  and  wickedly  and  profanely  devising  and  intending 
to  bring  the  Holy  Scriptures  and  the  Christian  religion  into  disbelief  and  con- 
tempt'among  the  people  of  this  kingdom,  on  the  day  of  , 

in  the  year  of  the  reign  of  our  lady  the  now  Queen   Victoria, 

at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully  and  wickedly 
did  compose,  print,  and  publish,  and  cause  and  procure  to  be  composed, 
printed,  and  published,  a  certain,  scandalous,  impious,  blasphemous,  and 
profane  libel,  of  and  concerning  the  Holy  Scriptures  and  the  Christian 
religion,  in  one  part  of  which  said  libel  there  were  and  are  contained,  amongst 
other  things,  certain  scandalous,  impious,  blasphemous,  and  profane  matters 
and  things,  of  and  concerning  the  Holy  Scriptures  and  the  Christian  religion, 
according  to  the  tenor  and.  effect  following :  that  is  to  say  [set  out  the  libellous 
passage  verbatim ;  and  if  f  liere  be  another  such  passage  in  another  part  of  the 
libel,  state  it  thus  :  "  and  in  another  part  thereof,  there  were  and  are  contained 
amongst  other  things,  certain  otjier  scandalous,  impious,  blasphemous,  and 
profane  matters  and  things,  of  and  concerning  the  said  Holy  Scriptures  and 
the  Christian  religion,  according  to  the  tenor  and  effect  following ;  that  is  to 
say,"  and  setting  it  forth  conclude  tlius]  :  To  the  evil  example  of  all  others, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 


• )  Tlie  jurors  for  our  lady  the  Queen  upon  their  oath  present,  that  A.  O.,    (6.)  Indictment 

to  wit.  ]  late  of  the  parish  of  ,  in  the  county  of  [gentle-    for  a  seditious 


man~\,  not  having  the  fear  of  God  before  his  eyes,  but  moved  by  the  instigation 
of  the  devil,  and  falsely  and  maliciously  contriving  and  intending  to  bring  our 
said  lady  the  Queen  into  hatred  and  infanvy  amongst  her  subjects,  and  to  move 
sedition  amongst  the  subjects  of  our  said  lady  the  Queen,  did,  on  the 
day  of  ,  in  the  year  of  the  reign  of  owr  lady  the 

now  Queen  Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  falsely,  seditiously,  and  maliciously  write  and  publish,  and  cause  to 
be  written  and  publiihed,  a  certain  false,  seditious,  and  scandalous  libel,  in- 
tituled, etc. ;  in  which  said  libel  are  contained,  amiongst  other  things,  divers 
false,  seditious,  scandalous,  and  malicious  matters,  according  to  the  tenor 
following,  to  wit,  .     And  in  another  part  of  the  same  libel  are 

contained  divers  other  false,  seditious,  scandalous,  and  malicious  m,atters, 
according  to  the  tenor  following,  to  wit,  ;  to  the  evil  example  of 

all  others,  and  against  the  peace  of  our  said  lady  the  Queen,  her  croivn  and 
dignity. 


libel. 


\  The  Jurors  for  our  lord  the  King  upon  their  oathpresent,  that  J.  S.,  late    (?)  Indictment 

to  ivit.  )  of  the  parish  of  B.,  in  the  county  of  M.,  being  a  wicked,  malicious,  se-    ^\^^ '  """' 
ditious,  and  ill-disposed  person,  and  wickedly,  maliciously,  and  seditiously 
contriving  and  intending  the  peace  of  our  said  lord  the  King  and  this  kingdom 
of  England  to  disquiet  and  disturb,  and  the  liege  subjects  of  our  said  lord  the 
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Htbel. 


§vi. 


King  tx>  incite  and  move  to  the  hatred  and  dislike  of  the  person  of  our  said  lord 
the  King ;  and  to  scandalize  and  vilify  the  colonels  and  other  officers  of  the 
guards  of  our  said  lord  the  King,  on  the  day  of  ,  in 

the  year  of  the  reign  of  ow  sovereign  lord  the  King,  with  force 

and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  the  presence  and 
hearing  of  divers  liege  subjects  of  our  said  lord  the  King,  wickedlj/,  maliciously, 
and  seditiously  did  publish,  utter,  pronounce,  and  declare  with  a  loud  voice,  of 
and  concerning  our  said  lord  the  King,  and  of  and  concerning  the  colonels  and 
other  officers  of  the  guards  of  our  said  lord  the  King,  these  English  words 
followijig,  that  is  to  say :  "  The  colonels  and  the  rest  of  the  officers  ("meaning 
the  colonels  and  officers  of  the  guards  of  our  said  lord  the  King)  are  a  com- 
pany of  rogues  and  villains;  for  their  business  is  to  uphold  their  master 
(meaning  our  said  lord  the  King),  who  (meaning  our  said  lord  the  King)  is  a 
villain  and  a,  rogue,  and  never  kept  his  word  in  anything  he  said :"  to  the 
great  scandal  of  our  said  lord  the  King,  and  of  the  colonels  and  other 
officers  of  the  guards  of  our  said  lord  the  King,  in  contempt  of  ow  said  Imd 
the  King,  in  open  violation  of  the  laws  of  this  hingdom,  to  the  evil  and  per- 
nicious  example  of  all  others,  and  against  the  peace  of  our  said  lord  the  King, 
his  crown  and  dignify. 


(8.)  Indictment 
for  publishing 
obscene  prints. 


\  The  jurors  for  our  lady  the  Queen  upon  their  oath  present,  that  C.  D., 

to  wit.  ^  late  of  the  parish  cf  ,  in  the  county  of  ,  \_labourer~], 

being  a  penon  of  such  wiched,  depraved,  and  abandoned  mind  and  disposition, 
and  intending  to  debauch  the  morals  of  the  subjects  of  our  lady  the  Queen,  to 
wit,  on  the  day  of  ,  in  the  year 

of  the  reign  of  our  lady  the  now  Queen  Victoria,  at  the  parish  aforesaid, 
in  the  county  aforesaid-,  unlawfully,  wickedly,  deliberately ,  and  advisedly, 
did  utter  and  publish  divers,  to  wit,  six  obscene,  filthy,  ana  indecent  prints, 
representing  men  and  women  in  attitudes,  situations,  and  practices  of 
great  and  scandalous  obscenity,  lewdness,  and  indecency,  to  the  great  scandal 
and  subversion  of  religion  and  good  order,  to  the  corruption  of  the  morals  of 
the  said  subjects,  to  the  evil  ejcample  of  all  others,  and  against  the  peace  of 
our  said  lady  the  Queen,  her  crown  and  dignity. 


(9.)  Commitment 
for  a  libel  on  an 
ndividual. 


(Commencemeat   as   usual.)       on  the  day  of  , 

A.D.  ,  at  the  panish  of  ,   in  the  said  county,   unlaw- 

fully, wickedly,  and  maliciously  did  compose  and  publish  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel,  containing  divers  false,  scandal- 
ous, and  malicious  matters  and  things  of  and  concerning  A.  B.  And  you,  the 
said  keeper,  etc.     [Conclude  as  usual.] 


(10.)  Indictment 
for  writing  and 
sending  a  libel- 
lous letter  to 
prosecutor. 


\  The  jurors  for  our  lady  the  Queen  upon  their  oath  present,  thai  J.  F.,. 

to  wit.  I  late  of  the  parish  of  ,  in  the  county  of  ,  [la- 

bourer'], wickedly,  maliciously,  and  unlawfully,  contriving,  and  intending  to 
injure  and  defame  T.  P.,  and  to  bring  him  into  contempt,  Itatred,  infamy, 
and  disgrace,  and  to  provoke  and  incite  him  to  break  the  peace  of  our 
lady  the  Queen,  on  the  day,  of  ,  in  the 

year  of  ilve  reign  of  our  lady  the  now  Queen  Victoria,  to  toil,  at  C,  in  the 
county  of  M.,.  did  compose  and  publish  a  certain  false,  scandalous,  malicious, 
defamatory,  and  libellous  writing,  of  and  concerning  the  said  T.  P.  [in  the 
form  of  a  letter  addressed  and  directed  to  the  said  T.  P.],  and  which  said 
writing  then  and  there  contained  the  following,  false,  scandalous,  malicious, 
defamatory,  and  libellous  matter  of  and  concerning  the  said  T.  P.,  that  is  to 
say,  "  Sir  {^meaning  the  said  T.  P.),  knowing  you,  etc.  [here  set  out  the  whole 
letter  with  innuendoes.  Great  care  must  be  observed  that  the  letter  be  cor- 
rectly set  forth.] 

And  tJie  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  J.  W.  contriving  and  intending  as  aforesaid,  afterwards,  to  wit,  on 


tlie  said 


day  of 


the 


year  of  the 
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reiffn  aforesaid,  at  N.  aforesaid,  in  the  county  aforesaid,  unlawfully,  wicTcedly,      Libraries, 
and  maliciously  did  send,  and  cause  to  be  sent,  to  the  said  T.  P.,  and  did         Public. 

thereby  then  and  there  unlawfully,  wickedly,  and  maliciously  publish,  and    

cause  to  be  published,  the  said  false,  scandalous,  malicious,  defamatory,  and 
libellous  vyriting,  to  the  great  damage,  sca/adal,  infamy,  and  disgrace  of  the 
said  T.  P.,  to  the  evil  and  pernicious  example  of  all  others,  in  contempt  of 
our  said  lady  the  Queen  a/ad  her  laws,  and  against  the  peace  of  our  said  lady 
the  Queen,  her  crown  and  dignity. 

And   the  Jurors   aforesaid,  on  their   oath   aforesaid,  do  further  present.    Second  count,  for 
that  the  said  J.  F.  further  contriving  and  intending  as  aforesaid,  on   the   P"Wjsl>lng  part 
said  day  of  ,  in  the  y^ar,  etc.,    rally.  ^'  ^'°^" 

at  If.  etc.,  aforesaid,  of  his  great  hatred,  malice,  and  ill  will  towards 
the  said  T.  P.,  unlawfully,  wickedly,  and  maliciously  did  publish,  and 
cause  to  be  published,  a  certain  other  false,  scandalous,  malicious,  and  de- 
'  f amatory  libel  of  and  concerning  the  said  T.  P.,  containing  therein,  amongst 
otiter  things,  the  false,  scandalous,  malicious,  defamatory,  and  libellous  matter 
following,  of  and  concerning  the  said  T.  P.,  that  is  to  say,  etc.  [here  set  out 
the  libellous  part  of  the  libel]  ;  thereby  then  and  there  meaning  that  [here 
insert  an  innuendo  of  the  meaning  of  the  letter,  if  necessary],  to  the  great 
damage,  scandal,  infamy,  and  disgrace  of  the  said  T.  P.,  to  the  evil  example 
of  all  others,  and  against  the  peace  of  on/r  said  lady  the  Queen^  her  crown 
and  dignity. 


And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present,  that    (II)  Connt  for  a 
the  said  C.  D.,  again  unlawfully,  wickedly,  and  maliciously  devising  and  in-  ^^  ^  picture. 

tending  to  injure,  defame,  and  vilify  the  said  A.  S.,  heretofore,  to  wit,  on  the 
day  of  ,  in  the  year  of  the  reign 

aforesaid,  at  the  parish  of  ,  in  the  county  aforesaid^  unlaw- 

fully, wickedly,  and  malimously  did  publish,  and  cause  and  procure  to  be 
published,  a  certain  scandalous  and  libellous  picture  of  and  concerning 
the  said  A.  P.,  with  divers  figwres  and  images  therein,  and,  amongst  others, 
certain  figures  and  images  denoting  and  representing,  and  intending  to  denote 
and  represent  [the  devil  pursuing  the  said  A.  P.  towards  a  gallows,  and 
towards  a  certain  fre  intended  to  represent  hell\  and  the  said  picture  being 
then  and  there  intinded  to  represent  that  [the  said  A.  P.  had  been  and  was 
guilty  of  misconduct  and  crime,  deserving  punishment  by  hanging  on  a  gallows, 
and  of  pu/nishment  after  dealK}  ;  and  that  the  said  C.  B.  the  said  scandalous 
and   libellous  picture,   afterwards,   to   wit,   on   the  said  day 

of  ,  in  the  year  aforesaid,  and  on  divers   other 

days  and  times,  as  well  before  as  afterwards,  at,  etc.,  aforesaid,  to  divers 
liege  subjects  of  our  said  lady  the  Queen  then  and  there  present,  unlawfully, 
wickedly,  and  maliciously,  did  openly  shew  and  exhibit,  and  cause  to  be  shewn 
and  exhibited,  to  the  great  scandal  and  disgrace  of  the  said  A.  P.,  to  the  evil 
example  of  all  others,  and  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity. 

See  a  form  of  Indictment  for  a  libel  for  hanging  a  man  in  efllgy.     {Jerv, 
Arch.  C.  L.  9th  ed.  627.) 


The  18  &  19  Vict.  e.  70,  entitled  "  An  Act  for  Furtlier  Promoting  the 
Establishment  of  Free  PubUo  Libraries  and  Museums  in  Municipal 
Towns,  and  for  Extending  it  to  Towns  governed  under  Local  Improve- 
ment Acts,  and  to  Parishes,"  after  reciting  that  it  is  expedient  to  amend 
and  extend  the  "PubKc  Libraries  Act,  1850,"  enacts  as  follows  : — 

2a3 
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Libraries, 
Pahlic. 

13  &  14  Vict  u. 
66,  repealed. 


Short  title  of 
Act. 


Interpretation  of 
terms. 


"Parish.'" 
"Vestry." 


"Ratepayers." 

"Overseers  of 
the  poor." 


"  Improvement 
rates." 


ToTvn  councils  of 
certain  boroughs 
may  adopt  this 
Act  if  deter- 
mined by  inha- 
bitants. 


1.  The  "  Public  Libraries  Act,  1850,"  is  hereby  repealed;  but  such 
repeal  shall  not  invalidate  or  afiect  anytliing  already  done  in  pursuance 
of  the  same  Act,  and  all  libraries  and  museums  established  under  that 
Act  or  the  Act  thereby  repealed  (a),  shall  be  considered  as  having  been 
established  under  this  Act,  and  the  council  of  any  borough  vchich  may 
have  adopted  the  said  Act  of  one  thousand  eight  hundi-ed  and  fifty,  or 
established  a  museum  under  the  Act  thereby  repealed  (a),  shall  have 
and  may  use  and  exercise  all  the  benefits,  privileges,  and  powers  given 
by  tliis  Act ;  and  all  moneys  which  have  been  borrowed  by  virtue  of  the 
said  repealed  Acts  or  either  of  them,  and  still  remaining  unpaid,  and  the 
interest  thereof,  shall  be  charged  on  the  borough  rates,  or  a  rate  to  be 
assessed  and  recovered  in  the  like  manner  as  a  borough  rate  to  be  made 
by  virtue  of  tliis  Act. 

2.  In  citing  tlais  Act  for  any  purposes  whatever  it  shall  be  sufficient 
to  use  the  expression  "  The  Public  Libraries  Act,  1855." 

3.  In  the  construction  of  this  Act  the  following  words  and  expressions 
shall,  unless  there  be  sometliing  in  the  subject  or  context  repugnant  to 
such  construction,  have  the  following  meanings  assigned  to  them  re- 
spectively ;  that  is  to  say,  "  parish  "  shall  mean  every  place  maintaining 
its  own  poor;  "vestry"  shall  mean  the  inhabitants  of  the  parish  law- 
fully assembled  in  vestry,  or  for  any  of  the  purposes  for  which  vestries 
are  holden,  except  in  those  parishes  in  which  there  is  a  select  vestry 
elected  under  the  Act  of  the  fifty-ninth  year  of  King  George  the  Tliird, 
chapter  twelve,  or  under  the  Act  of  the  first  and  second  j-ears  of  King 
WiUiam  the  Fourth,  chapter  sixty,  or  under  the  provisions  of  any  local 
Act  of  Parliament  for  the  government  of  any  parish  by  vestries,  in  which 
parishes  it  shall  mean  such  select  vestry,  and  shall  also  mean  any  body 
of  persons,  by  whatever  name  distinguished,  acting  by  virtue  of  any  Act 
of  Parliament,  prescription,  custom,  or  otherwise,  as  or  instead  of  a 
vestry  or  select  vestry ;  "  ratepaj-ers "  shall  mean  all  persons  for  the 
time  being  assessed  to  rates  for  the  relief  of  the  poor  of  the  parish ; 
"  Overseers  of  the  Poor  "  shall  mean  also  any  persons  authorized  and 
required  to  make  and  collect  the  rate  for  the  relief  of  the  poor  of  the 
parish,  and  acting  instead  of  overseers  of  the  poor ;  "  board  "  shall  mean 
the  commissioners,  trustees,  or  other  body  of  persons,  by  whatever  name 
distinguished,  for  the  time  being  in  office  and  acting  in  the  execution 
of  any  improvement  Act,  being  an  Act  for  drainmg,  cleansing,  paving, 
lighting,  watcliing,  or  othemdse  improving  a  place,  or  for  any  of  those 
purposes  ;  "  improvement  rates  "  shall  mean  the  rates,  tolls,  rents,  in- 
come, and  other  moneys  whatsoever  wliich,  under  the  provisions  of  any 
such  improvement  Act,  shall  be  applicable  for  the  general  piu-poses  of 
such  Act. 

4.  The  mayor  of  any  municipal  borough  the  population  of  wliich, 
according  to  the  then  last  census  thereof,  shall  exceed  five  thousand 
persons,  shall,  on  the  request  of  the  Town  Council,  convene  a  pubHc 
meeting  of  the  Bui'gesses  of  the  borough,  in  order  to  determine  whether 
tliis  Act  shall  be  adopted  for  the  municipal  borough,  and  ten  days'  notice 
at  least  of  the  time,  place,  and  object  of  the  meeting  shall  be  given  by 
affixing  the  same  on  or  near  the  door  of  eveiy  church  and  chapel  withia 
the  borough,  and  also  by  advertising  the  same  in  one  or  more  of  the 
newspapers  published  or  circulated  within  tlie  borough,  seven  days  at 
least  before  the  day  appointed  for  the  meetuig ;  and  if  at  such  meeting 
two-thirds  of  such  persons  as  aforesaid  then  present  shall  determine 
that  this  Act  ought  to  be  adopted  for  the  borough,  the  same  shall 
thenceforth  take  effect  and  come  into  operation  in  such  borough,  and 
shall  be  earned  into  execution  in  accordance  with  the  laws  for  the  time 


(«)  The  "Act  thereby  repealed"  is  the  8  &  9  Vict.  c.  43. 


Parishes  adjoin- 
ing a  borouj^h, 
etc.,  may  unite 
iu  adopting  Act. 
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being  in  force  relating  to  the  municipal  corporation  of  such  borough :      Libraries, 
provided  always,  that  the  mayor,  or,  in  lus  absence,  the  chaiiman  of        Public. 

tlie  meeting,  shall  cause  a  nnnute  to  be  made  of  the  resolutions  of  the   

meeting,  and  shall  sign  the  same ;  and  the  resolutions  so  signed  shall 
be  conclusive  evidence  that  the  meeting  was  duly  convened,  and  the 
vote  thereat  duly  taken,  and  that  the  minute  contains  a  true  account  of 
the  proceedings  thereat. 

By  the  29  &  30  Vict.  c.  114,  s.  3,  the  pubUc  meeting  mentioned  in  i"  borough.s 

sect.  4  of  the  said  "  PubUo  Libraries  Act,  1855,"  shaU  be  called  either  S'd  atuw" 

on  the  request  of  the  town  council,  or  on  the  request  in  writing  of  ten  request  of  teu 

ratepayers  residing  in  the  borough.  ratepayers. 

By  sect.  4,  any  parish,  of  whatever  population,  adjoining  any  borough, 
district,  or  parish  which  shall  have  adopted  or  shall  contemplate  the 
adoption  of  the  said  "  Pubhc  Libraries  Act,  1855,"  may,  -s^dth  the  con- 
sent of  more  than  one-half  of  the  ratepayers  thereof  present  at  a  meeting 
to  be  convened  in  manner  directed  by  the  said  Act  with  reference  to 
meetings  of  ratepayers,  and  with  the  consent  also  of  the  town  council  of 
such  borough,  or  the  board  of  such  district,  or  the  commissioners  of  such 
parish,  as  the  case  may  be,  determine  that  such  adjoining  parish  shall 
for  the  pui'poses  of  the  said  Act  form  part  of  such  borough,  district,  or 
parish,  and  thereupon  the  vestry  of  such  adjoining  parish  shall  forthwith 
appoint  three  ratepayers  commissioners  for  such  parish,  one-third  of 
whom  shall  go  out  of  office,  and  the  vacancies  be  tilled  up  as  provided 
by  the  said  Act  with  respect  to  the  commissioners  of  a  parish,  and  such 
commissioners  for  the  time  bemg  shall  for  the  purposes  of  the  said  Act 
be  considered  as  part  of  such  town  council,  board,  or  connnissioners,  as 
the  case  may  be  ;  and  the  expenses  of  calKng  the  meeting,  and  the  pro- 
portion of  the  expenses  of  such  adjoining  parish  of  carrying  the  said  Act 
into  execution,  shall  be  paid  out  of  the  poor  rates  thereof  to  such  person 
as  the  commissioners  of  the  said  adjoining  parish  shall  appoint  to  re- 
ceive the  same. 

5.  The  majority  necessary  to  be  obtained  for  the  adoption  of  the  Act   A  mnjority  of 
shall  be  more  than  one-half  of  the  persons  present  at  the  meeting,  in-   "^tevalers  m^y 
stead  of  two-thu-ds  of  such  persons  as  now  required.  adopt  Act. 

6.  The  "  Public  Libraries  Act,  1855,"  shall  be  apphcable  to  any 
borough,  district,  or  parish  or  burgh,  of  whatever  population. 

By  the  18  &  19  Vict.  c.  70,  s.  5,  the  expenses  incurred  in  calling  and 
holding  the  meeting,  whether  this  Act  shall  be  adopted  or  not,  and  the 
expenses  of  carrying  tliis  Act  into  execution  in  such  borough,  may  be 
paid  out  of  the  borough  fund,  and  the  council  may  levy  by  a  separate 
rate,  to  be  called  a  library  rate,  to  be  made  and  recoverable  in  the  man- 
ner hereinafter  provided,  all  moneys  from  time  to  time  necessary  for 
defraying  such  expenses ;  and  distinct  accounts  shall  be  kept  of  the 
receipts,  payments,  and  liabilities  of  the  council  with  reference  to  the 
execution  of  tliis  Act. 

By  the  29  &  30  Vict.  c.  114,  s.  2,  tlxis  section,  "  except  so  much  thereof 
as  relates  to  keeping  distinct  accounts,  shall  be  repealed  ;  and  the 
expenses  incurred  in  calling  and  holding  the  meeting,  whether  the 
said  Act  shall  be  adopted  or  not,  and  the  expenses  of  carrying  the  said 
Act  into  execution  in  any  municipal  borough,  may  be  paid  out  of  the 
borough  rate  of  such  borough,  or  by  and  out  of  a  rate  to  be  made  and 
recovered  in  such  borough,  in  like  manner  as  a  borough  rate  may  be 
made  and  recovered  therein,  but  the 'amount  so  paid  in  such  borough  in 
.  any  one  year  shall  not  exceed  the  smn  of  one  penny  in  the  pound  upon 
the  annual  value  of  the  property  in  such  borough  rateable  to  a  borough 
rate :  Provided  always,  that  nothing  in  this  Act  shall  interfere  with  the 


Act  may  be 
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ever amount  of 
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ILibrarus,  public. 

operation  of  the  Act  twenty-eighth  and  twenty-ninth  Victoria,  chapter 
one  hundred  and  eight,  so  far  as  it  relates  to  the  collection  of  a  rate  for 
a  public  hbrary  in  the  City  of  Oxford." 

By  the  18  &  19  Vict.  c.  70,  s.  0,  the  board  of  any  distiict,  being  a 
place  within  the  Umits  of  any  improvement  Act,  and  having  such  a 
population  as  aforesaid  (a),  shall,  upon  the  requisition  in  writing  of  at 
least  ten  persons  assessed  to  and  paying  the  improvement  rate-,  appoint 
a  time  not  less  than  ten  days  nor  more  than  twenty  days  from  the  time 
of  receiving  such  requisition  for  a  public  meeting  of  the  persons  assessed 
to  and  paying  such  i-ate,  in  order  to  determine  whether  this  Act  shall 
be  adopted  for  such  district,  and  ten  days'  notice  at  least  of  the  time, 
place,  and  object  of  such  meeting  shall  be  given  by  affixing  the  same 
on  or  near  the  door  of  every  church  and  chapel  witliin  the  district,  and 
alsq  by  advertising  the  same  in  one  or  more  of  the  newspapers  pubhshed 
or  circulated  witliin  the  district,  seven  days  at  least  before  the  day 
appointed  for  the  meeting;  and  if  at  such  meeting  two-thh-ds  of  such 
persons  as  aforesaid  then  present  (6),  shall  determine  that  this  Act 
ought  to  be  adopted  for  the  district,  the  same  shall  thenceforth  take 
effect,  and  come  into  operation  in  such  district,  and  shall  be  carried 
into  effect  according  to  the  laws  for  the  time  being  in  force  relating  to 
such  board, 

7.  The  Expenses  incui'red  ia  calling  and  holding  the  meeting,  whether 
this  Act  shall  be  adopted  or  not,  and  the  expenses  of  carrying  this  Act 
into  execution  in  any  such  district,  shall  be  paid  out  of  the  improvement 
rate,  and  the  bx)ard  may  levy  as  part  of  the  improvement  rate,  or  by  a 
separate  rate  to  be  assessed  and  recovered  in  lilce  manner  as  an  im- 
provement rate,  such  sums  of  money  as  shall  be  from  time  to  time 
necessary  fox  defraying  such  expenses  i  and  the  Board  shall  keep  dis- 
tinct acootmts  of  their  receipts,  payments,  credits,  and  liabilities  with 
reference  to  the  execution  of  this  Act,  which  accoimts  shall  be  audited 
in  the  same  way  as  accounts  are  directed  to  be  audited  under  the  Im- 
provement Act. 

8.  Upon  the  requisition  in  writing  of  at  least  ten  ratepayers  of  any 
parish  having  such  a  population  as  aforesaid  (a) ,  the  overseers  of  the 
poor  shall  appoint  a  time,  not  less  than  ten  days  nor  more  than  twenty 
days  from  the  time  of  receiving  such  requisition,  for  a  pubHc  meeting  of 
the  ratepayers  in  order  to  determine  whether  this  Act  shall  be  adopted 
for  the  parish ;  and  ten  days'  notice  at  least  of  the  time,  place,  and 
object  of  the  meeting  shall  be  given  by  affixing  the  same  on  or  near  the 
door  of  ©very  church  and  ehapel  within  the  parish,  and  also  by  adver- 
tising the  same  in  one  orinore  of  the  newspapers  published  or  circulated 
within  the  parish,  seven  days  at  least  befoa-e  the  day  appointed  for  the 
meeting ;  and  if  at  such  meeting  two-thirds  of  the  ratepayers  then  pre- 
sent (6)  shall  deteimine  that  this  Act  ought  to  be  adopted  for  such  parish, 
the  same  shall  come  into  operation  in  such  parish,  and  the  vestry  shall 
forthmth  appoint  not  less  than  three  nor  more  than  nine  ratepayers 
commissioners  for  carrying  the  Act  into  execution,  who  shall  be  a  body 
corporate  by  tte  name  of  "  The  Commissioners  for  Public  Libraries  and 
Museums  for  the  parish  of  >  in  the  county  of  ,"  and 
by  that  name  may  sue  and  be  sued,  and  hold  and  dispose  of  lands,  and 
use  a  common  seal :  Provided  alwaj's,  that  in  any  parish  where  there 
shaU  not  be  a  greater  population  than  eight  thousand  inhabitants  by  the 
then  last  census,  it  shall  be  lafl'ful  for  any  ten  ratepayers  to  deliver  a 
requisition  by  them  signed,  and  describing  their  place  of  residence,  to 


{a)  By  the  29  &  30  Vict.  c.  114,  s. 
6,  ante,  357,  the  amount  of  the  popu- 
lation is  immaterial. 


{b)  By  the  29  &  30  Vict.  u.   114,* 
s.  5,  ante,  357,  a  majority  only  is  re- 
quired. 


ILiivarteis,  pufiltc. 

tlie  overseers  or  one  of  the  overseers  of  the  said  parish,  requiring  the 
votes  of  the  ratepayers  at  such  meeting  to  he  taken  according  to  the 
provisions  of  the  Act  passed  in  the  fifty -eighth  year  of  the  reign  of  King 
George  the  Thii-d,  chapter  sixty-nine  (a),  and  the  votes  at  such  meeting 
shall  thereupon  be  taken  according  to  the  provisions  of  the  said  last- 
mentioned  Act  of  Parliament,  and  not  otherwise. 

9.  At  the  termination  of  every  year  (the  year  being  reckoned  from 
and  exclusive  of  the  day  of  the  first  appointment  of  commissioners)  a 
meeting  of  the  vestry  shall  be  held,  at  which  meeting  one-third  or  as 
nearly  as  may  be  one-tlaird  of  tlie  commissioners,  to  be  detei-miued  by 
ballot,  shall  go  out  of  office,  and  the  vestry  shall  appoint  other  commis- 
sioners in  their  place,  but  the  outgoing  commissioners  may  be  re-elected ; 
and  the  vestry  shall  fill  up  every  vacancy  among  the  commissioners, 
whether  occurring  by  death,  resignation,  or  otherwise,  as  soon  as  possible 
after  the  same  occui's. 

10.  The  commissioners  shall  meet  at  least  once  in  every  calendar  month, 
and  at  such  other  times  as  they  think  fit,  at  the  public  library  or  mu- 
seum or  some  other  convenient  place  ;  and  any  one  commissioner  may 
summon  a  special  meeting  of  the  commissioners  by  giving  three  clear 
days'  notice  in  writing  to  each  commissioner,  specifying  therein  the  pur- 
pose for  which  the  meeting  is  called ;  and  no  business  shall  be  transacted 
at  any  meeting  of  the  commissioners  unless  at  least  two  commissioners 
shall  be  present. 

11.  All  orders  and  proceedings  of  the  commissioners  shall  be  entered 
in  books  to  be  kept  by  them  for  that  purpose,  and  shall  be  signed  by  the 
commissioners  or  any  two  of  them ;  and  all  such  orders  and  proceedings 
so  entered,  and  purporting  to  be  so  signed,  shall  be  deemed  to  be  original 
orders  and  proceedings,  and  such  books  may  be  produced  and  read  as 
evidence  of  all  such  orders  and  proceedings  upon  any  judicial  proceeding 
whatsoever. 

12.  The  commissioners  shall  keep  distinct  and  regular  accounts  of 
their  receipts,  payments,  credits,  and  liabilities  with  reference  to  the 
execution  of  tliis  Act,  which  accounts  shall  be  audited  yearly  by  the   and  duly  audited, 
poor  law  auditor,  if  the  accounts  of  poor  rate  expenditure  of  the  parish 

be  audited  by  a  poor  law  auditor,  but  if  not  so  audited,  then  by  two 
auditors  not  being  commissioners,  who  shall  be  yearly  appointed  by  the 
vestry,  and  the  auditor  or  auditors  shall  report  thereon,  and  such  report 
shall  be  laid  before  the  vestry  by  the  commissioners. 

13.  The  expenses  of  calling  and  holding  the  meeting  of  the  ratepayers, 
whether  this  Act  shall  be  adopted  or  not,  and  the  expenses  of  carrying 
this  Act  into  execution  in  any  parish,  to  such  amount  as  shall  be  from 
time  to  time  sanctioned  by  the  vestry,  shall  be  paid  out  of  a  rate  to  be 
made  and  recovered  in  like  manner  as  a  poor  rate,  except  that  eveiy  per- 
son occupying  lands  used  as  arable,  meadow,  or  pasture  ground  only, 
or  as  wijodlands  or  market  gardens,  or  nursery  grounds,  shall  be  rated 
in  respect  of  the  same  in  the  proportion  of  one-tlnird  part  only  of  the  full 
net  annual  value  thereof  respectively ;  the  vestry  to  be  called  for  the 
purpose  of  sanctioning  the  amount  shall  be  convened  in  the  manner 
usual  in  the  parish ;  the  amount  for  the  time  being  proposed  to  be 
raised  for  such  expenses  shall  be  expressed  in  the  notice  convening 
the  vestrjf,  and  shall  be  paid,  according  to  the  order  of  the  vestry,  to 
such  person  as  shall  be  appointed  by  the  commissioners  to  receive  the 
same  :  Provided  always,  that  in  the  notices  requirmg  the  payment  of 
the  rate  there  shall  be  stated  the  proportion  which  the  amount  to  be 
thereby  raised  for  the  purposes  of  tliis  Act  shall  bear  to  the  total  amount 
of  the  rate. 
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(a)  See  this  Act,  Vol.  V.,  tit.  "  Vestries." 
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Libraries, 
Public. 

Vestries  of  two 
or  more  neigh- 
bouring pariblies 
may  adopt  tlie 
Act. 


14.  The  vestries  of  any  two  or  more  neighbouring  parishes  having 
according  to  the  then  last  census,  an  aggregate  population  exceeding  five 
thousand  persons,  may  adopt  this  Act,  in  like  manner  as  if  the  popula- 
tion of  each  of  those  parishes,  according  to  the  then  last  census,  exceeded 
five  thousand,  and  may  concur  in  candying  the  same  into  execution  in 
such  parishes  for  such  tune  as  they  shall  mutually  agree;  and  such 
vestries  may  decide  that  a  public  Hbrary  or  musemn,  or  both,  shall  be 
erected  in  any  one  of  such  parishes,  and  that  the  expenses  of  carrying 
this  Act  into  execution  vidth  reference  to  the  same  shall  be  borne  by  such 
parishes  in  such  proportions  as  such  vestries  shall  mutually  approve ; 
the  proportion  for  each  of  such  parishes  of  such  expenses  shall  be  paid 
out  of  the  moneys  to  be  raised  for  the  relief  of  the  poor  of  the  same 
respective  parishes  accordingly ;  but  no  more  than  three  commissioners 
shall  be  appointed  for  each  parish ;  and  the  commissioners  so  appointed 
for  each  of  such  parishes  shall,  in  the  management  of  the  said  public 
library  and  museum,  form  one  body  of  commissioners,  and  shall  act  ac- 
cordmgly  in  the  execution  of  tliis  Act ;  and  the  accounts  of  the  commis- 
sioners shall  be  examined  and  reported  on  by  the  auditor  or  auditors  of 
each  of  such  parishes ;  and  the  surplus  money  at  the  disposal  as  aforesaid 
of  such  commissioners  shall  be  paid  to  the  overseers  of  such  parishes 
respectively  in  the  proportion  in  wliich  such  parishes  shall  be  liable  to 
such  expenses. 

15.  The  amount  of  the  rate  to  be  levied  in  any  borough,  district,  or 
parish  in  any  one  year  for  the  pui-poses  of  this  Act  shall  not  exceed  the 
sum  of  one  peimy  in  the  pound ;  and  for  the  pm-poses  of  the  library  rate 
all  the  clauses  of  "  The  Towns  Improvement  Clauses  Act,  1847"(a),  with 
respect  to  the  manner  of  making  rates,  to  the  appeal  to  be  made  against 
any  rate,  and  to  the  recovery  of  rates,  shall  be  incorporated  with  tliis 
Act ;  and  whenever  the  words  "  special  Act "  occur  in  the  Act  so  incor- 
porated, they  shall  mean  "  The  PubHc  Libraries  Act,  1855  ;"  the  accounts 
of  the  said  board  and  commissioners  respectively,  with  reference  to  the 
execution  of  tliis  Act,  shall  at  all  reasonable  times  be  open,  without 
charge,  to  the  inspection  of  every  person  rated  to  the  improvement  rate 
or  to  the  rates  for  the  relief  of  the  poor  of  the  parish,  as  the  case  may  be, 
who  may  make  copies  of  or  extracts  from  such  accounts,  without  paying 
for  the  same ;  and  in  case  the  board  or  the  commissioners,  or  any  of 
them  respectively,  or  any  of  then'  respective  officers  or  servants  ha^dng 
the  custody  of  such  accounts,  shall  not  permit  the  same  accounts  to  be 
inspected,  or  copies  of  or  extracts  from  the  same  to  be  made,  every  per- 
son so  offending  shall,  for  every  such  offence,  forfeit  any  sum  not  exceed- 
ing five  pounds. 

Short  title.  16.  By  s.  1  of  the  29  &  30  Vict.  c.  114,  wliioh  may  be  cited  as  "  The  Pubhc 

Towns  improTe-    Libraries  Amendment  Act  (Eiif/land  and  Scotland),  1866,"  and  shall  be 
noTto^i'""'"'^"'  ^^^<^^  to  be  part  of  the  said  "  Pubhc  Libraries  Act,  1H55,"  and  shall  be 
boroughs!'  ^  °      Construed  accordingly,  so  much  of  tliis  section  as  incorporates  certain 
clauses  of  the  "  Towns  Lnprovement  Clauses  Act,  1847,"  shall,  so  far  as 
the  same  relates  to  or  concerns  municipal  boroughs,  be  repealed. 


Bates  levied  not 
to  exceed  one 
penny  in  tiie 
pound. 


Accounts  of 
board  and  com- 
missioners to  be 
open  to  inspec- 
tion. 


A  library  or 
museum  maybe 
established  in 
connection  with 
any  museum  or 
library. 


By  sect.  10,  Wberever  a  public  museum  or  hbrary  has  been  established 
under  any  Act  relating  to  public  libraries  or  museums,  or  shall  hereafter 
be  established  under  either  of  the  said  before -mentioned  Acts,  a  pubhc 
library  or  museum,  as  the  case  may  be,  may  at  any  time  be  established 
in  connection  there^^dth  without  any  further  proceediligs  being  taken 
under,  the  said  Acts. 


Power  to  council,       By  the  18  &  19  Vict.  c.  70,  s.  16,  For  carrying  tliis  Act  into  execu- 

mortg°age"°"' ""   ^on,  the  councU,  board,  or  commissioners  respectively  may,  -with  the 

approval  of  her  Majesty's  Treasmy  (and,  as  to  the  coimnissioners,  with 


(«)  See  this  Act,  Vol.  V.  tii.  "  Towns  Improvements." 
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the  sanction  also  of  the  vestry  and  the  Poor  Law  Board),  from  time  to      Libraries, 
time  borrow  at  interest,  on  tlae  security  of  a  mortgage  or  bond  of  the         Public. 

borough  fund,  or  of  the  rates  levied  in  pursuance  of  this  Act,  such  sums    

of  money  as  may  be  by  them  respectively  required ;  and  the  commis- 
sioners for  carrying  into  execution  the  Act  of  tlie  nmth  and  tenth  years 
of  her  Majesty,  chapter  eighty,  may  from  time  to  time  advance  and  lend 
any  such  sums  of  money. 

IT.  The  clauses  and  provisions  of  "  The  Companies  Clauses  Consoli-  Provisions  of 

dation  Act,  1845,"  with  respect  to  the  borrowing  of  money  on  mortgage  L^o" borrowing 

or  bond,  and  the  accountabiUty  of  officers,  and  the  recovery  of  damages  extended  to  thi's 

and  penalties,  so  far  "as  such  provisions  may  respectively  he  appUcable  •*-'^'- 
to  the  pui'poses  of  this  Act,  shall  be  respectively  incorporated  with  this 
Act. 

18.  The  council  of  any  borough  and  the  board  of  any  district  respec-  Lands,  etc.,  may 
tively  may  from  time  to  time,  with  the  approval  of  her  Majesty's  Trea-  ''urchased"™"'' 
sury,  appropriate  for  the  purposes  of  tliis  Act  any  lands  vested,  as  the  ?"nted','for  the 
case  may  be,  in  a  borough,  in  the  mayor,  aldermen,  and  burgesses,  and,  purposes  of  this 
in  a  district,  in  the  board  ;  and  the  council,  board,  and  commissioners      °'  ^ 
respectively  may  also,  with  such  approval,  purchase  or  rent  any  lands 

or  any  suitable  buUdmgs ;  and  the  comicil  and  board  and  commissioners 
respectively  may,  upon  any  lands  so  appropriated,  purchased,  or  rented 
respectively,  erect  any  buildings  suitable  for  public  libraries  ormviseums, 
or  both,  or  for  schools  for  science  or  art,  and  may  apply,  take  down, 
alter,  and  extend  any  buildings  for  such  purposes,  and  rebuild,  repair, 
and  improve  the  same  respectively,  and  tit  up,  furnish,  and  supply  the 
same  respectively  with  all  requisite  furniture,  tittings,  and  conveniences. 

19.  "  The  Lands  Clauses  Consolidation  Act,  1845,"  shall  be  incorpo-  Provisions  of 
rated  with  tliis  Act ;  but  the  council,  board,  and  commissioners  respec-  f„f„rnTrated  ^^' 
tively  shall  not  purchase  or  take  any  lands  otherwise  than  by  agree-  witii  ihis  Act. 
ment. 

20.  The  council,  board,  and  commissioners  aforesaid  respectively  may,  Lands,  etc.,  may 
with  the  Kke  approval  as  is  required  for  the  purchase  of  lands,  sell  any  changed!'  ''^' 
lands  vested  in  the  mayor,  aldermen,  and  burgesses,  or  board,  or  com- 
missioners respectively,  for  the  purposes  of  this  Act,  or  exchange  the 

same  for  any  lands  better  adapted  for  the  purposes ;  and  the  moneys  to 
arise  from  such  sale,  or  to  be  received  for  equahty  of  exchange,  or  a  suf- 
ficient part  thereof,  shall  be  applied  in  or  towards  the  purchase  of  other 
lands  better  adapted  for  such  purposes. 

21.  The  general  management,  regulation,  and  control  of  such  Hbraries  General  manage- 
museums,  and  schools  for  science  and  art,  shall  be,  as  to  any  borough,  [^™o„^|,u'h^!^d* 
vested  in  and  exercised  by  the  council,  and  as  to  any  district  in  and  by  or  commis- 

the  board,  and  as  to  any  parish  or  parishes  in  and  by  the  commissioners,  sioners. 
or  such  committee  as  such  council  or  board  may  from  time  to  time  ap- 
point, the  members  whereof  need  not  be  members  of  the  council  or 
board  or  be  commissioners,  who  may  from  time  to  time  purchase  and 
provide  the  necessary  fuel,  lighting,  and  other  similar  matters,  books, 
newspapers,  maps,  and  specimens  of  art  and  science,  for  the  use  of  the 
library  or  museum  or  school,  and  cause  the  same  to  be  bound  or  repau-ed 
when  necessary,  and  appoint  salaried  officers  and  servants,  and  dismiss 
the  same,  and  make  rules  and  regulations  for  the  safety  and  use  of  the 
libraries  and  museums,  and  schools,  and  for  the  admission  of  the  public. 

22.  The  lands  and  buildings  so  to  be  appropriated,  purchased,  or  rented   Property  of 
as  aforesaid,  and  all  other  real  and  personal  property  whatever  presented   be  vested  in  " 
to  or  purchased  for  any  library  or  museum  established  under  this  Act,  or   council,  board, 

and  commis- 
"  "^  sioners  respec- 

(ffl)  Sco  Sarrisonw.  The  Mai/or  of  Southampton,^  Sm.^  GAli;  2Z  Z.  J.  Chanc.  919.    ''™'y- 
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Lighting  and  school,  shall  be  vested,  in  the  case  of  a  borough,  in  the  mayor,  aldermen. 
Watching  of  and  burgesses,  in  the  case  of  a  district  in  the  board,  and  in  the  case  of  a 
Parishes,  eta.   parish  or  parishes  in  the  commissioners. 

If  any  meeting 
detevmiiie 
af^alnst  adoption 
of  Act,  no  otiier 
meeting:  to  be 
called  for  a  year. 

JVct  may  be 
adopted  in  the 
City  of  London 
f  two-thirds  of 
persons  rated  to 
the  consolidated 
rate,  assembled 
at  a  public 
meetings  assent. 


Museums  to  be 
free. 


Extent  of  Act. 


23.  If  any  meeting  called  as  aforesaid  to  determine  as  to  the  adoption 
of  this  Act  for  any  borough,  district,  or  parish  shall  determine  against 
the  adoption,  no  meeting  for  a  similar  purpose  shall  be  held  for  the  space 
of  one  year  at  least  from  the  time  of  holding  the  previous  meeting. 

24.  The  lord  mayor  of  the  City  of  London  shall,  on  the  request  of  the 
lord  mayor,  aldermen,  and  commons  of  the  City  of  Loridon,  in  common 
council  assembled,  convene  a  pubhc  meeting  in  manner  herein-before 
mentioned  of  all  persons  rated  and  assessed  to  the  consolidated  rate  in 
the  City  of  London,  in  order  to  determine  whether  this  Act  shall  be 
adopted  in  the  said  City ;  and  if  at  such  meeting  two-thirds  of  such  per- 
sons then  present  shall  determine  that  this  Act  ought  to  be  adopted  for 
the  City  of  London,  the  same  shall  thenceforth  take  effect  and  come  into 
operation  in  the  City  of  London,  and  shall  be  carried  into  execution  in 
accordance  with  the  laws  for  the  time  being  in  force  relating  to  the  City 
of  London :  Provided  always,  that  the  resolution  of  such  public  meeting, 
signed  by  the  lord  mayor,  shall  be  reported  to  the  said  lord  mayor,  alder- 
men, and  commons,  in  common  council  assembled,  and  entered  on  the 
minutes  thereof,  and  that  such  entry  shall  be  evidence ;  the  expenses 
incurred  in  caUing  and  holding  the  meeting,  whether  this  Act  shaU  be 
adopted  or  not,  and  the  expenses  of  carrjong  this  Act  into  execution  in 
the  City  of  London,  shall  be  paid  out  of  the  consolidated  rate,  and  the 
commissioners  of  sewers  of  the  City  of  London  may  levy  a  part  of  the 
consoUdated  rate,  or,  by  a  separate  rate,  to  be  assessed  and  recovered  in 
hke  manner  as  the  consolidated  rate,  all  moneys  from  time  to  time  neces- 
sary for  defraying  such  expenses,  and  distmct  accounts  shaU  be  kept  of 
the  receipts,  payments,  and  habilities  of  the  said  lord  mayor,  aldermen, 
and  commons  with  reference  to  the  execution  of  tlie  Act. 

25.  The  admission  to  all  hbraries  and  museums  established  undBr  tliis 
Act  shall  be  open  to  the  pubhc  free  of  all  charge. 

20.  Tliis  Act  shall  not  extend  to  Ireland  or  Scotland. 


i^tfifitins  anti  SS^atcJjins  of 

Herein — ■ 

I.  Of  the  Duty,  etc.,  of  Watchwg  hy  Common  Law,  p.  363. 
]I.   Statutes  as  to  Lighting  and  WatcJiing,  p.  364. 

III.  The  Gas  Works  Clauses  Act  (10  Vict.  c.  15),  p.  389. 

IV.  The  Act  for  the  Regulation  of  Oas-welers  (22  ^  23  Vict. 

c.  66),  p.  399. 

V.  Forms,  p.  408. 


§  I.  EfStitfng  ana  3t2»atc]&(ng:.  363 


I.  STiie  lautg,  rtc,  of  Wmtttjinq  at  Common  ILaio. 


I.  At  Com- 
mon Law. 


Watching  is  properly  intended  of  the  night,  and  warding  for  the  day-    Watch  and  ward, 
time.     {Dalt.  o.  104.) 

It  seems  to  be  agreed  that  every  inhabitant  is  bound  to  keep  watch  in   general"*"'''' '" 
his  turn,  or  to  iind  another.     (2  Haw.  c.  13,  s.  4 ;   Co.  Lit.  70  ;  Cro.  Ellz. 
204.) 

But  they  are  not  compellable  to  watch  at  the  will  of  the  constable,  but 
only  when  their  turn  cometh ;  which  was  the  ancient  custom  at  common 
law.     (Dalt.  c.  104.) 

And  the  watchiug  and  warding  ought  to  be  by  men  able  of  body,  and 
sufficiently  weaponed.     (Id.) 

And  therefore  a  woman  required  to  watch  may  procure  one  to  watch 
for  her.     (Gomh.  243.) 

There  is  a  watch  that  may  be  kept  by  the  constable,  ex  officio,  at  all   By 'he  constable, 
times ;  as  by  the  5  Edw.  3,  o.  14,  for  night-walkers,  and  persons  suspi- 
cious by  night  or  day.     (2  Hale,  97.) 

And  although  a  constable  be  not  bound  to  any  precise  time  for  this 
kind  of  watch,  nor  punishable  if  he  omit  it,  barely  for  the  omission,  if  he 
be  ready  upon  occasion  to  do  his  office  when  required  in  these  cases,  yet 
it  is  in  Ms  power  to  hold  such  watches  as  often  as  he  pleases,  and  it  is 
convenient  and  justifiable ;  and  herein  the  watchmen  are  the  ministers 
and  assistants  of  the  constable,  and  are  under  the  same  protection  with 
him,  and  may  act  as  he  doth.     (2  Hale,  97.) 

Yea,  it  is  holden  that  every  private  person  may,  by  the  common  law, 
arrest  any  suspicious  night-walker,  and  detain  liim  till  he  give  a  good 
account  of  himself.  (%  Haw.o.lZ,s.6;  2  Inst.  52;  Lawrence  ■v.  Hedge  r, 
3  Taunt.  14;  see  also  title  "  Vagrants,"  Vol.  V.,  and  tit.  "Arrest,"  Vol.  I.) 

There  is  also  another  kind  of  watch,  wMch  is  by  authority  of  the  jus-  ^y  justices, 
tices  of  the  peace,  which  also  may  be  held  at  any  time  :  and  the  watch 
thus  appointed  hath  the  same  power  as  either  of  the  former  :  and  this 
seems  to  be  within  the  power  of  any  one  justice,  by  the  first  assignment 
in  the  commission ;  but  the  safer  way  and  more  usual  is,  by  order  of  ses- 
sions.    (Lamb.  186 ;  2  Hale,  97  ;  Dalt.  c.  104.) 

If  a  watchman  take  any  one  for  suspicion  of  felony,  he  may  inquire  of  Persons  taken  by 
his  good  name  and  fame ;  and  if  he  find  liim  to  be  of  good  name  and  ^^  °  '°*"' 
fame,  he  may  let  him  go  without  being  guilty  of  an  escape.     (Dalt.  c. 
159.) 

And  if  a  person  wiU  not  obey  the  arrest  of  the  watchman,  they  may  levy 
hue  and  cry  upon  him,  that  he  may  be  taken  ;  or  else  they  may  justify 
to  beat  liim,  for  that  he  resisteth  the  peace  and  justice  of  the  realm ;  and 
may  also  set  liim  in  the  stocks  for  the  same  until  the  morning.  (Dalt.  o. 
104.     See  tit.  "  Arrest,"  Vol.  I.) 

And  the  watchman  may  deliver  such  persons  to  the  constable,  or  may 
convey  them  to  a  justice  to  be  examined,  and  to  be  boimd  over  or  com- 
mitted, until  they  be  acquitted  in  due  manner.     (Id.) 

In  2  Burr.  864  (R.  v.  Bootie)  is  an  indictment  against  a  constable  for 
suffering  a  street- walker  taken  up  by  a  watchman  to  escape. 

A  watchman  hath  a  double  protection  of  the  law :  1st,  As  an  assistant  ^jfj^","^^  "' 
to  the  constable,  when  the  constable  is  present,  or  in  the  watch  ;  for  so 
every  man,  who  is  assisting  to  the  constable  in  the  execution  of  Ms  office, 
hath  the  same  protection  that  the  law  gives  to  the  constable.  2ndly, 
Purely  as  a  watchman  set  by  order  of  law ;  and  the  law  takes  notice  of  Ms 
authority  sub  eo  nomine;  and,  therefore,  lolling  a  watchman  in  execution 
of  Ms  office  is  murder.  (2  Hale,i)S,;  ZInst.h2;  Mac'kalleyscase,^  Rep. 
06.     As  to  rewards,  see  tit.  "  ii'efrards,"  Vol.  V.) 
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a.  By 

Statute. 

Punishment  for 
not  watching. 


ILigljtmg;  auB  JlSEatci&tttg. 


§11. 


If  any  person  refuse  to  watch  in  his  turn  at  the  commandment  of  the 
constable,  the  latter  may  present  the  default  at  the  assizes  or  sessions,  or 
may  complain  thereof  to  any  justice  of  the  peace,  who  may  bind  the 
offender  to  the  good  behavioui-,  and  so  over  to  the  next  sessions.  {Dalt.  c. 
104.)  And  he  may  be  indicted  for  the  refusal.  (2  Haw.  e.  13.  s.  4 ;  see 
tit.  "  Constable,"  Vol.  I.) 

But  here  it  is  to  be  noted,  that  in  Stretton  v.  Browne  [Gro.  EUz.  204), 
which  Mr.  Dalton  cites  for  his  authority  in  tliis  matter,  it  is  not  said  that 
the  justice  may  bind  liim  to  the  good  behaviom',  but  only  thus, — that  ho 
may  inflict  punishment  upon  the  refuser. 


II.  a^tglittng:  anU  SSIattging,  as  wguIatcU  ft^  Statute. 


As  to  the  powers  and  duties  of  the  police  in  the  country,  see  tit. ' 
stable,"  Vol.  1. 


Con- 


In  municipal  cor- 
porations. 

In  parishes  in 
general. 


By  3  &  4  Wm.  i, 
c.  ao  (a). 


As  to  watching  and  lighting  in  boroughs,  etc.,  under  the  "  Municipal 
Coi-poration  Act,"  see  "  Corporations,"  Vol.  1. 

As  to  the  power  of  local  boards  to  contract  for  lighting  their  district, 
see  the  12  &  1 3  Vict.  c.  94,  s.  8,  tit.  "  Local  Oovermnent,"  post. 

By  the  3  &  4  WiU.  4,  c.  90,  a  variety  of  provisions  is  made  for  the 
watcliing  an^  lighting  of  parishes  by  the  appointment  of  watclunen,  and 
patrols,  etc.,  who  are  to  be  sworn  in  and  have  the  power  of  constables ; 
but  the  Act  does  not  make  it  compulsory  on  parishes  to  adopt  its  provi- 
sions, and  if  adopted  the  provisions  may  be  abandoned  after  three  years 
by  a  sunple  majority  of  the  ratepayers  ;  see  sect.  15. 

Sect.  1  repeals  the  11  Geo.  4,  c.  27. 

By  sect.  2,  such  repeal  is  not  to  aifect  proceedings  under  that  Act  pre- 
vious to  its  repeal. 

By  sect.  3,  inspectors  appointed  under  the  repealed  Act  are  to  continue 
to  act  until  others  are  appointed. 

Act  applicable  to  Sect.  4,  "  TMs  Act,  and  the  several  provisions  thereof,  shall  apply  to 
Engfand'and."  ^^^  ^^Y  ^^  adopted,  under  and  subject  to  the  regulations  herein  con- 
Walea.  tained,  by  all  or  any  or  either  of  the  parishes  in  England  and  Wales." 

(See^os«,  ss.  71,  72,  and  73.) 

Sect.  5.  "  From  and  after  the  passing  of  this  Act,  upon  the  applica- 
tion in  writing  of  three  or  more  of  the  ratepayers  of  any  parish,  it  shall 
be  lawful  for  the  chui-ch wardens  thereof  (J),  and  they  are  hereby  re- 
quired, within  ten  days  after  the  receipt  of  such  application  as  aforesaid, 
to  appoint  and  notify  a  time  and  place  for  a  pubUc  meeting  of  the  rate- 
payers of  the  said  parish,  for  the  purpose  of  determining  whether  the 
provisions  in  this  Act  contained  shall  be  adopted  and  carried  into  execu* 


On  application  of 
three  rated  inha- 
bitants, church- 
wardens to  con- 
vene a  meeting  in 
vestry  to  deter- 
mine whether  the 
provisions  of  this 
Act  shall  be 
adopted. 


(a)  In  districts  where  the  Local 
Government  Acts  are  in  force,  this 
Act  is  superseded  (21  &  22  Vict.  c.  i)8, 
B.  46).  By  the  5  &  6  Will.  4,  c.  62, 
B.  10,  a  declaration  is  substituted  for 
oath,  affirmation,  or  affidavit,  when- 
ever any  of  them  are  required  to  be 
taken  by  this  Act. 

(b)  In  Beff.  v.  Kiiigsuiiiiford  (3  JS.  % 
B.  689  ;  23  L.  J.  Q.  B.  337),  it  was 
held  that  the  churchwardens  of  a  dis- 


trict assigned  to  a  chapel  for  eccle- 
siastical purposes  under  the  1  &  2 
Will.  4,  c.  38,  who  had  acted  for  eccle- 
siastical pm-poses  only,  and  had  not 
been  in  the  habit  of  convening  meet- 
ings for  secular  purposes,  could  not 
call  a  meeting  for  the  adoption  of 
this  Act,  and  that  a  resolution  for  the 
adoption  of  the  Act  passed  at  a  meet- 
ing called  by  such  churchwardens  was 
invalid. 


3L(gIjttttg:  anU  smatci&fttg:. 
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§11. 

tion  in  the  said  parish  :  R-ovicled  always  that  the  time  appointed  for 
holding  the  said  meeting  shall  not  be  less  than  ten  days  and  not  more 
than  twenty-one  days  from  the  time  of  the  said  application  so  being  de- 
livered to  them  as  aforesaid,  and  that  notification  of  the  time  and  place 
of  meeting  shall  be  made  by  forthwith  affixing  a  notice  on  the  principal 
outer  door  of  every  parish  chm-ch  or  chapel  situate  within  such  parish, 
or  on  the  usual  place  of  affixing  notices  relating  to  the  parochial  affairs 
of  any  such  parish,  and  also  by  publication  of  the  same  in  the  parish 
church  or  chapel  on  the  Sunday  previous  to  the  day  appointed  for  hold- 
ing such  meeting,  during  or  immediately  after  divine  service.  (See  post, 
"  Forma,"  Nos.  4  and  5.  See  post,  sect.  14,  as  to  who  are  to  be  deemed' 
"  Ratepayers.") 

Sect.  6.  "  That  such  person  as  may  be  elected  by  the  ratepayers  pre- 
sent shall  preside  as  chaii-man  (a)  at  sudi  meetings ;  and  that  if  any  con- 
troversy shall  arise  at  any  such  meeting  as  to  the  qualification  or  right 
of  voting,  or  eligibility  of  any  person  claiming  to  vote,  or  as  to  the  quali- 
fication or  eligibility  of  any  candidate,  such  controversy  shall  be  deter- 
mined by  the  chairman  presiding  at  such  meeting."  (As  to  the  quaU- 
ncation  of  voter  and  inspector,  see  ss.  14,  17.) 

Sect.  7.  "  The  chairman  who  shaU  preside  at  any  meeting  assembled 
as  herein  dii-eoted  shall  read  or  cause  to  be  read  the  requisition  where- 
upon the  meeting  shall  have  been  summoned,  and  shall  require  the  per- 
sons assembled  thereat  to  determine  by  majority  of  votes,  as  herein  men- 
tioned, whether  the  provisions  of  this  Act,  as  herein  set  forth,  shall  or 
shall  not  be  adopted  and  acted  upon  within  such  parish  :  Provided  never- 
theless, that  it  shall  be  lawful  for  the  majority  of  the  ratepayers  present 
to  adjourn  such  meeting  from  time  to  time." 

Sect.  8.     "If  at  any  such  meeting  it  shall  be  determined  by  a  majority,    ifmeeting  deter- 
consisting  of  two-thirds  (ft)  of  the  votes  of  the  ratepayers  present  at   i"™*  »<>  »'iop' 
such  meeting,  that  the  provisions  of  this  Act  shaU  be  adopted,  tlien  and   v'isio™  tii'ereo'J™' 
in  such  case  such  provisions  shall  from  thenceforth  take  effect  and  come   shall  thenceforth 
into  operation  in  such  parish  ;  and  it  shall  forthwith  be  determined  that   '"''^  ^'^'=°'- 
a  certain  number,  not  being  more  than  twelve  nor  less  than  three, 
inspectors,  shall  be  elected  to  carry  such  puii^oses  into  effect ;  and  the 
number  of  inspectors  so  determined  upon  shall  be  elected  in  manner 
herein  mentioned."     (See^osf,  "Forms,"  Nos.  6,  7,  and  8,  and  sect.  16, 
post.) 

Sect.  9.    "  The  ratepayers  of  such  parish  shall  at  their  first  meeting,  or  inhabitants  to  fii 

at  some  adjournment  thereof,  and  so  on  from  time  to  time  in  every  sue-  amount  of  money 

ceedmg  year,  at  a  meeting  to  be  called  for  that  purpose,  in  manner  herein  yeari™^ 
dii-ected,  fix  and  determine  the  total  amount  of  money  which  the  in- 


Chairman  to  be 
elected, whoshall 
determine  any 
controversies. 


Chairman  to  read 
requisition,  and 
require  persons 
to  determine 
whether  Act 
shall  be  adopted. 


(a)  Strictly  speaking,  only  rate- 
payers have  a  right  to  be  present  at 
these  meetings  ;  but,  where  the  chair- 
man was  not  a  ratepayer,  it  was  held 
that  the  resolutions  of  the  requisite 
majority  of  the  ratepayers  were  not 
rendered  inoperative  by  reason  of 
that  circumstance.  {JRe^.  v.  Middlesex 
//.,  22  L.  J.  M.  C.  106.) 

[b)  This  majority  is  required  only 
at  the  original  meeting  here  men- 
tioned, for  determining  as  to  the 
adoption  of  the  Act,  and  as  to  the 
amount  which  the  'inspectors  shall 
have  power  to  call  for  in  any  year ; 
a  less  majority  may  suffice  at  other 


meetings  held  subsequently.  (See 
Beichey  v.  Qucntry,  10  M.  §  Wels. 
65.)  But  where  at  a  meeting  for 
determining  as  to  the  adoption  of  the 
Act,  out  of  thirty-seven  ratepayers 
present,  twenty  voted  for  the  adop- 
tion of  the  Act,  and  the  remainder 
abstained  from  voting  and  took  no 
part  in  the  proceedings,  it  was  held 
that  the  Act  was  not  legally  adopted, 
and  that  the  defect  was  not  cured  by 
the  inspectors  having  acted  for  a  year 
under  its  provisions,  {^Eynsham  case, 
12  Q.  B.  398,  n. ;  18  L.  J.  Q.  B.  210. 
And  see  Goslinq  v.  Veley,  12'  Q.  B. 
328 ;  iB.L.  Cas.  679.) 
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Sum,  how  to  be 
ruised. 

Poll  may  be  de- 
manded as  to 
adoption  of  Act. 


Demand  of  poll 
to  be  delivered  to 
churchwardens. 


Notice  of  poll  to 
be  given  by- 
churchwardens, 
and  affixed  on 
door  of  church, 
etc. 


ILigi&ttttg  anir  auaatcfimg. 


§n. 


Form  of  notice. 


Form  of  declara- 
tion. 


Churchwardens 
to  examine  the 
votes,  and  de- 
clare whether 
two-thirds  of 


specters  shall  have  power  to  call  for  in  any  one  yeaf,  in  order  to  carry 
into  effect  the  provisions  of  this  Act  (see  post,  Form  No.  9)  ;  such  sum 
to  be  raised  in  the  manner  herein  directed,  upon  the  full  and  fair  annual 
value  of  all  property  rateable  for  the  relief  of  the  poor  within  such  parish, 
such  full  and  fair  annual  value  to  be  computed  according  to  the  last 
valuation  for  the  time  being  acted  upon  in  assessing  the  poor's  rate  for 
the  said  parish :  Provided  nevertheless,  that  any  five  rated  inhabitants, 
quahfied  to  vote  as  herein  mentioned,  may,  at  such  meeting,  or  adjourn- 
ment thereof,  in  writing  given  to  the  chairman  of  the  said  meeting, 
demand  a  poll  to  be  taken  of  the  ratepayers  qualified  to  vote  upon  the 
question,  as  to  whether  this  Act  and  the  provisions  thereof,  or  any  part 
thereof,  shall  he  adopted  in  such  parish,  and  also  as  to  the  amount  of 
money  to  be  raised  in  the  succeeding  year  for  the  purposes  thereof,  and 
the  number  of  inspectors  to  be  elected  as  determined  at  such  meeting, 
and  which  said  demand  of  a  poll  the  said  chairman  is  required  forthwith 
to  deliver  to  the  churchwardens  of  the  said  parish."  (See^o«<,  Form 
No.  10.) 

Sect.  10.  "  The  said  churchwardens  of  the  said  parish  shall,  on  the  first 
Sunday  next  after  the  receipt  of  such  demand  of  a  poll,  affix  or  cause  to 
be  affixed  a  notice  on  the  principal  outer  door  of  every  parish  church  or 
chapel  situate  within  such  parish,  or  on  the  usual  place  of  affixing  notices 
relating  to  parochial  affairs  of  any  such  parish,  specifying  some  day,  not 
earlier  than  ten  days,  and  not  later  than  twenty-one  days,  after  such 
Sunday,  and  at  what  place  or  places  within  the  said  parish  the  ratepayers 
are  required  to  signify  their  votes  for  or  against  the  adoption  of  this  Act, 
or  such  parts  thereof  as  may  have  been  agreed  upon  at  the  said  meeting, 
as  well  as  with  respect  to  the  annual  amoimt  of  money  to  be  raised  in  the 
succeeding  year  for  the  purposes  thereof,  and  the  number  of  inspectors 
to  be  elected  as  determined  at  such  meeting,  wliich  votes  shall  he  received 
on  two  successive  days,  commencing  at  eight  of  the  clock  in  the  forenoon 
and  ending  at  four  of  the  clock  in  the  afternoon  of  each  day ;  and  the 
said  notice  shall  be  to  the  following  efl'ect : — 

"  The  churchwardens  of  this  parish  [insert  the  name  of  the  parish]  having  re- 
ceived a  demand  for  a  poll,  duly  signed  according  to  the  provisions  of  an  Act  of  the 
fourth  year  of  the  reign  of  Xing  William  the  Fourth,  intituled  An  Act,  etc.  [set- 
ting out  the  title  of  the  Act],  the  ratepayers  of  this  parish  of  [insert  the  name 
of  the  parish]  are  hereby  required,  all  and  each  of  them,  on  the  day  of 

next,  and  the  following  day,  to  signify  to  the  said  churchwardens,  hy  a  deelara'ion, 
either  printed  or  written,  or  partly  printed  or  partly  written,  addressed  and  deli- 
vered to  one  of  the  churchwardens  at  [insert  here  the  place],  their  votes  for  or 
against  the  adoption  of  the  aforesaid  Act,  or  so  much  thereof  as  relates  to  watching 
or  lighting  [as  the  case  may  be],  tJie  amount  of  the  money  to  be  raised  in  the  suc- 
ceeding year  for  the  purposes  thereof  being  [here  insert  the  sum  agreed  on  at  the 
meeting],  and  the  number  of  inspectors  to  be  elected  [insert  the  number  also 
agreed  on],  such  sum  and  such  number  of  inspectors  being  fixed  and  determined 
upon  at  a  meeting  of  the  ratepayers  called  pursuant  to  the  said  Act. 

(Signed)  Churchwardens." 

Sect.  11.     "  The  said  declaration  shall  be  to  the  following  effect :— ' 

"  I,  A.  B.  of  Street  [or  ^ place '  w  '  house ']  in  this  parish  of 

vote  ['for'  or  'against,'  as  the  case  maybe],  the  adoption  of  the  Act  of  the  fourth 
year  of  the  reign  of  his  Majesty  King  William  the  Fourth,  intituled  An  Act,  etc. 
[set  out  title  of  the  Act],  or  so  much  thereof  as  relates  to  watching  or  lighting  [as 
in  the  notice],  the  amount  of  the  m^ney  to  be  raised  in  the  succeeding  year  for  the, 
purposes  thereof  being  [as  in  notice],  and  the  number  of  inspectors  to  be  elected 
[as  in  notice]," 

Sect.  12.  "  The  said  churchwardens  shall  carefully  examine  tlie  votes 
to  them  delivered  as  aforesaid,  and  shall  compare  them  with  the  last  rate 
made  for  the  relief  of  the  poor  of  the  said  parish,  and  shall  be  empowered 
to  call  before  them  and  examine  any  parish  officer  touching  the  said; 


§  n. 


ILtstitms  auD  fflSEatcfttng. 
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them  are  in  fa- 
vour of  adopting 
tliis  Act. 

Whole  number 
of  voters  to  he 
the  majority  of 
ratepayers  of 
parish. 

Expenses  in- 
curred by 
churchwardens 
to  be  paid  out  of 
poor-rates. 


Ratepayers  may 
inspect  votes. 


votes,  or  any  ratepayer  so  giving  liis  vote,  and  after  a  full  and  fair  sum- 
ming up  of  the  said  votes  sliaU,  by  public  notice  according  to  the  form 
and  manner  hereafter  prescribed,  declare  whether  or  not  two-tliirds  of 
the  votes  given  have  been  given  in  favour  of  the  adoption  of  tlie  said  Act 
(or  so  much  thereof  as  relates  to  watching  or  lighting,  as  in  the  notice), 
and  also  as  to  the  sum  of  money  to  be  raised  in  the  succeeding  year, 
and  tlie  number  of  inspectors  to  be  elected  to  be  (as  in  the  notice)  :  Pro- 
vided always,  that  the  whole  number  of  persons  voting  shall  he  a  clear 
majority  of  the  ratepayers  of  the  parish :  Provided  also,  that  in  case  of  a 
poll  being  demanded  as  aforesaid,  the  adoption  or  non-adoption  of  this 
Act,  with  the  sum  to  be  raised,  and  the  number  of  inspectors  to  be  elected 
as  aforesaid,  shall  be  decided  by  such  number  of  votes  as  aforesaid: 
Provided  also,  that  the  expenses  incurred  by  the  churchwardens  in  call- 
ing such  meeting,  giving  the  notices  as  aforesaid,  and  'in  taking  such 
poU,  shall  be  paid  out  of  the  rate  collected  for  the  relief  of  the  poor  in 
the  said  parish." 

Sect.  13.  Provided  always,  "  That  any  of  the  ratepayers  of  the  afore- 
said parish,  not  exceeding  five  together,  may  inspect,  at  or  in  the  vestiy- 
room,  or  in  some  convenient  place  witliia  the  same  parish,  and  they  are 
hereby  empowered  to  inspect  the  votes  so  given  for  and  against  the  adop- 
tion of  tliis  Act,  mth  the  sum  to  be  raised,  and  number  of  inspectors  to  be 
elected  as  aforesaid,  at  all  seasonable  times  within  one  month  after  such 
notice  shall  have  been  given ;.  and  the  churchwardens  of  the  said  parish 
are  hereby  required  carefully  to  preserve  the  said  votes,  and  freely  to 
permit  and  allow  the  examination  thereof  by  the  aforesaid  ratepayers  of 
the  said  parish  at  all  seasonable  times  within  the  period  aforesaid." 

Sect.  14.  "No  person  shall  be-  deemed  a  ratepayer,  or  he  entitled  to  no  person  to  vote 
vote,  or  do  any  other  act,  matter,  or  thing,  as  such,  under  the  provisions  unless  he  has 
of  this  Act,  unless  he  or  she  shall  have  been  rated  to  the  rehef  of  the 
poor  for  the  whole  year  immediately  preceding  liis  so  voting  or  otherwise 
fectrng  as  such  ratepayer,  and  shall  have  paid  all  the  parochial  rates, 
taxes,  and  assessments  due  from  him  or  her  at  the  time  of  so  voting  or 
acting,  except  such  as  have  been  made  or  become  due  within  the  six 
months  immediately  preceding  such  voting." 

Sect.  15.  "  Notice  of  the  adoption  of  this  Act  (or  any  part  thereof, 
specifying  it),  with  the  amount  of  the  sum  to  be  raised  in  the  succeeding 
year,  and  the  number  of  inspectors  to  be  elected  by  any  parish,  shall  be 
forthwith  (a)  given  by  the  churchwardens  for  the  time  being  of  the  said 
parish  by  affixing  a  notice  of  the  same  to  the  principal  door  of  every 
church  and  chapel  (h)  within  the  said  parish,  or  on  the  usual  place  of  churchdoor. 
affixing  notices  relating  to  the  parocliial  affairs  of  such  parish ;  and  in  such 
case  the  provisions  of  tliis  Act  shall  from  thenceforth  take  effect  and  come 
into  operation  in  suich  parish  (see^ost.  Form  No.  11)  :  Provided  always, 
that  it  shall  be  lawful  for'  the  inhabitants  present  at  any  meeting  called 
in  manner  herein  directed,  at  any  time  after  the  expiration  of  three  years 
from  the  time  when  the  provisions  of  tliis  Act  shall  have  been  adopted,  to 


been  rated  one 
year. 


Notice  of  adop- 
tion of  this  Act 


to  be  affixed  on 


Act  may  be 
abandoned. 


(fl)  In  jEc  parte  the  Omrseers  of 
Warblington  (18  Jur.  494 ;  S.  C.  nom. 
Reg.  V.  Deverell,  3  El.  ^  Bl.  372 ;  23 
L.  J.  M.  C.  121),  it  was  held  by  Lord 
Campbell,  C.  J.,  that  "forthwith" 
meant  within  a  reasonable  time ;  and 
by  Erie  and  Coleridge,  JJ.,  that 
the  provision  requiting  notice  to  be 
given  forthwith  was  directory,  only, 
and  that  non-compliance  therewith 
did  not  invalidate  the  adoption. 


(A)  A  notice  affixed  on  the  chapel 
of  the  district,  but  not  on  two  dis- 
senting chapels  within  the  district, 
was  held  to  be  sufficient.  [Reg  v.  J)e- 
mrell,  supra.)  But  where  there  were 
three  churches  in  the  parish,  a  notice 
affixed  on  one  only  was  held  insuf- 
ficient, although  that  was  the  only 
church  where  poor-rates  had  thereto- 
fore been  published.  {Reg.  v.  Whipp, 
4  Q.  B.  141 ;  12  L.  J.  M.  C.  64. 
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Higl^ttng  antf  WLtiitiiixiq. 


§  n. 


If  meeting  deter- 
mine against 
adopting  tliis 
Act,  no  otlier 
meeting  to  i)e 
convened  In  less 
than  one  year. 


Mode  of  electing 
inspectors  {b). 


Qnalification  of 
inspectors. 


Mode  of  proceed- 
ing if  poll  de- 
manded. 


Poll,  when  to 
close. 


detei-mine  that  the  provisions  of  this  Act  shall,  from  and  after  a  day  to  be 
fixed  upon  at  such  meeting,  cease  to  be  acted  upon  ;  in  which  case,  from 
and  after  such  last-mentioned  day,  the  provisions  of  this  Act  shall  no 
longer  be  in  force  in  such  parish :  Provided  nevertheless,  that  the  provi- 
sions in  this  Act  contained  shall  reinain  and  continue  in  force  for  the 
pvirpose  of  collecting  and  recovering  any  rate  which  may  have  been  pre- 
viously made ;  and  if  on  the  abandonment  and  ceasing  to  act  upon  the 
provisions  of  tliis  Act  there  shall  be  any  balance  in  the  hands  of  the  said 
inspectors  after  defraying  the  expenses  incurred  in  carrying  into  effect 
the  provisions  of  this  Act,  the  said  balance  shall  be  paid  over  to  the  over- 
seers of  the  poor  of  the  said  parish,  to  be  applied  in  aid  of  the  poor-rates 
of  the  said  parish." 

Sect.  16.  ■ '  In  case  any  such  meeting  convened  as  aforesaid,  or,  in  case 
of  a  poU  having  been  demanded  as  aforesaid,  a  majority  of  two-thirds  of 
the  votes  as  aforesaid  shaU  not  have  determined  to  adopt  the  provisions 
of  this  Act,  it  shall  not  be  la^^'ful  for  the  inhabitants  to  meet  again  in  less 
than  one  year  from  the  period  at  which  such  meeting  shall  have  been  so 
convened  as  aforesaid"  (a). 

Sect.  17.  "  The  inspectors  herein  mentioned  shall  be  elected  in  manner 
following ;  (that  is  to  say) ,  the  churchwardens  of  any  parish  adopting  the 
provisions  of  this  Act  shall,  in  the  manner  herein  first  directed,  forthwith 
call  a  meeting  (see  post,  Form  No.  12)  of  the  ratepayers  of  such  parish, 
and  each  candidate,  being  a  person  who  shall  reside  within  such  parish, 
and  who  shall  have  been  assessed  or  charged  by  the  last  i-ate  made  for 
the  relief  of  the  poor  in  respect  of  a  dwelling-house  or  other  tenement  or 
premises  of  the  annual  value  according  to  the  said  rate  of  fifteen  pounds 
or  more,  shall  be  eligible  to  be  elected  an  inspector  for  the  pm-poses  of 
this  Act,  and  shall  be  proposed  at  the  said  meeting  by  some  person  duly 
quaUfied  to  vote  thereat,  and  shall  be  seconded  by  some  other  person  in 
like  manner  qualified  ;  and  if  more  candidates  than  the  number  of  inspec- 
tors authorized  to  be  elected  shall  be  proposed,  and  a  poll  shall  be  de- 
manded by  any  ten  persons  qualified  to  vote  on  behalf  of  any  such  can- 
didates, then  the  chairman  shall  open  and  proceed  with  such  poll,  and  in 
a  book  or  books  prepared  for  that  purpose,  wliich  book  or  books  the 
churchwardens  are  hereby  required  to  cause  to  be  prepared,  shall  enter 
or  cause  to  be  entered  the  names  of  all  such  candidates,  and  the  name 
of  every  person  duly  qualified  to  be  present  and  vote  who  shall  desire  to 
vote,  together  with  his  description  and  abode,  and  shall  register  the  vote 
of  every  such  person  for  every  or  any  such  candidate  as  every  such 
person  may  respectively  require  {s&epost,  Form  No.  7)  ;  and  if  the  votes 
of  all  the  persons  duly  qualified  and  desu'ous  to  vote  cannot  be  conve- 
niently collected  and  registered  by  four  of  the  clock  of  the  same  day 
upon  which  the  poll  shall  have  been  commenced,  then  the  chamnan  shall 
at  that  hour  adjourn  such  poU  to  the  day  next  succeeding,  miless  such 
day  shall  be  a  Sunday,  Christmas  Day,  or  Good  Friday,  and  in  that  case 
to  the  day  following,  and  then  proceed  to  collect  and  i-egister  the  votes  of 
all  persons  duly  quaUfied  and  applying  to_  vote  :  Provided  nevertheless. 


[a)  In  the  event  of  the  meeting 
not  adopting  the  provisions  of  the 
'  Act,  it  would  he  proper  that  the 
chairman  should  furnish  the  church- 
wardens with  a  minute  thereof,  that 
no  other  meeting  may  he  held  in  less 
than  a  year  from  that  period.  The 
form  may  he  easily  drawn  up  from 
that  referred  to  at  sect.  9.  (See  Mr. 
Tidd  Pratt's  publications  on  this  Act, 
with  notes,  p.  10.) 


(*)  By  the  5  &  6  WiU.  i,  o.  76,  a. 
88  ( Vol.  I.,  tit.  "  Corporations  ")  the 
council  of  a  borough  may  assume  the 
powers  of  inspectors  under  this  Act, 
for  the  purpose  of  lighting  any  part 
of  the  borough  not  under  any  local 
Act  for  lighting;  hut,  having  once 
elected  to  act  as  inspectors,  they  ean^ 
not  afterwards  abandon  the  office,  nor 
after  such  election  can  inspectors  he 
re-appointed  under  this  Act.  {fiuick 
V.  St.  Ives,  8  W.  E.  414.) 
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that  the  poll  shall  finally  close  at  four  of  the  clock  on  the  day  to  which  it 
shall  have  been  adjourned,  or  sooner,  provided  all  persons  duly  quali- 
fied and  desirous  to  vote  shaU  have  voted,  and  after  the  lapse  of  one  hour 
without  any  person  offering  to  vote ;  and  as  soon  after  the  close  of  the  ^  *  *  W"-  *. 
poU  as  may  be  possible  the  result  thereof  shall  be  declared  at  the  place  °'  '"■ 
where  the  election  may  have  been  holden,  and  certified  by  the  chairman  to 
the  overseers  of  the  poor  (see  post,  Form  No.  13) ;  and  the  said  ohm-ch- 
wardens  shall  be  reimbursed  aU  such  reasonable  charges  and  expenses 
as  may  be  incurred  in  providing  clerks  and  books,  and  otherwise  in  the 
performance  of  the  duties  hereby  required  of  them  by  the  candidates  at 
the  said  election  for  the  said  ofiice :  Provided  nevertheless,  that  if  the 
provisions  of  this  Act  are  adopted  at  the  meeting  first  called  for  that  pur- 
pose, the  said  inspectors  may  be  appointed  at  the  same  time  by  tlie  rate- 
payers of  such  parish  tlien  present,  unless  a  poll  should  be  demanded, 
and  if  such  poU  should  be  demanded  it  shall  be  proceeded  with  as  herein 
directed." 


In.spector8  may- 
be appointed  at 
first  meeting. 


Sect.  18.  "  In  every  parish  adopting  the  provisions  of  this  Act,  the  in- 
spectors shall,  -ivithin  one  month  next  after  the  expiration  of  twelve  ca- 
lendar months  from  the  day  of  such  adoption,  give  notice  to  the  church- 
wardens of  the  said  parish  that  they  are  ready  to  produce  their  accounts 
and  vouchers  for  the  previous  year,  and  tliereupon  the  said  churchwardens 
shall  give  due  notice,  in  the  manner  required  with  respect  to  the  first 
meeting  to  be  held  under  this  Act,  that  a  meetiug  of  the  ratepayers  [a) 
of  the  said  parish  will  be  held  at  an  hour  and  place  in  the  said  notice  to 
be  mentioned,  on  some  day,  not  being  a  Sunday,  within  ten  days  from 
the  receipt  of  such  notice,  for  the  purpose  of  the  said  inspectors  pro- 
ducing such  accounts  and  vouchers,  and  for  the  election  of  inspectors  for 
the  execution  of  this  Act,  and  for  determining  the  amount  of  the  money 
to  be  raised  for  the  purposes  of  this  Act  for  the  current  year ;  and  in 
every  future  year  such  meeting  shall,  for  the  purposes  aforesaid,  be 
held  on  the  same  day  in  the  corresponding  month,  except  such  day 
should  fall  on  a  Smiday,  and  then  on  the  day  following,"  (See  post, 
Forms  14  and  15.) 

Sect.  19.  "  At  such  annual  meetuig  the  said  inspectors  shall  produce 
their  accounts  and  vouchers  of  all  moneys  received  and  paid  by  virtue  of 
this  Act  for  the  previous  year ;  and  a  duplicate  or  copy  of  such  accounts, 
verified  on  oath  before  any  two  justices  by  the  said  inspectors  or  any  two 
of  them,  shall  be  deposited  with  the  said  inspectors,  and  shall  be  open  at 
aU  reasonable  times  to  the  inspection  of  all  parties  interested ;  and  at 
such  annual  meeting  one-third  of  the  inspectors,  or  as  near  thereto  as 
the  number  appointed  wiU  admit  of,  shall  go  out  of  office  in  rotation ; 
and  in  place  of  such  inspectors  so  going  out  of  office  a  Uke  number  of 
other  inspectors  shall  be  elected  :  Provided  always,  that  any  of  such  out- 
going inspeotoi's  shall  be  re-eUgible,  and  may  be  re-elected,  and  shall  in 
such  case  continue  to  act  and  remain  in  office,  anything  herein  contained 
to  the  contrary  notwithstanding." 

Sect.  20.  "  The  chaii-man  appointed  to  preside  at  such  annual  meeting   *^5™"g"y°„g''J3 
shall  proceed  in  such  manner  as  the  chairman  at  the  first  meeting  to  be    "J  digibUity°etc! 
held  under  this  Act  is  herembefore  directed  to  proceed  at  the  election  of 
the  inspectors  to  be  first  appointed  for  the  execution  of  this  Act,  and 
shall  decide  on  questions  wliich  may  arise  as  to  the  eligibility  or  qualifl- 


At  the  end  of 
twelve  months 
the  inspectors  to 
give  notice  to 
churchwardens 
that  they  are 
ready  to  produce 
their  accounts, 
and  churchwar- 
dens to  call  a 
meeting  for  that 
purpose. 


Meetings  in 
future  years. 


Inspectors  at 
such  meeting  to 
produce  ac- 
counts ;  one- 
third  of  them  to 
go  out  of  office, 
and  others 
elected. 


Outgoing  inspec- 
tors eligible  to  be 
re-elected. 


(a)  The  resolution  of  a  simple  ma- 
jority of  the  ratepayers  voting  at  this 
meeting',  or,  in  case  of  a  poll  being 
demanded,  of  the  ratepayers  voting 
upon  it,  is  sufficient  to  determine  the 
amount  to  be  raised  for  the  purpose 

VOL.  m. 


of  the  Act  in  a  subsequent  year.  The 
necessity  for  a  majority  of  two-thirds 
of  the  ratepayers  present  exists  only 
in  the  case  of  the  original  meeting 
held  under  sect.  9,  ante,  365.  {Beechey 
V.  Qumtery,  10  M.  %  Wels.  65.) 
2b 
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2.  B7J 

StatiUc. 

3&4  WUl.  4, 
c.  90; 

How  vacancies 
in  the  number  of 
inspectors  shall 
be  filled  up. 


Inspectors  to 
meet  monthly. 

Rated  inhabi- 
tants may  prefer 
complaints. 


Special  meetings 
of  inspectors. 


Quorum. 


Inspectors  to 
appoint  officers 
during  pleasure, 
and  rent  an  ofiice 
for  the  transac- 
tion of  their 
business. 


No  person  to  hold 
two  offices,  etc., 
at  same  time. 


Security  to  be 
taken  from 
treasurer. 


If  security  not 
given,  etc.,  ap- 
pohitment  void. 


cation  of  any  person  whatsoever,  and  as  to  all  matters  whatsoever  con- 
nected with  the  said  election,  and  shall  declare  the  I'esult  of  the  same  as 
aforesaid." 

Sect.  21.  "  In  case  any  inspector  shall  die,  or  become  disqualified  by 
change  of  residence  or  otherwise,  or  shall  neglect  to  act,  and  in  case  of 
any  casual  vacancy  happening  in  any  manner  whatever,  so  that  the 
number  of  inspectors  shall  be  reduced  to  less  than  tliree,  notice  shall,  be 
immediately  given  by  the  acting  inspectors  to  the  churchwardens  of  the 
parish,  who  shall  forthwith,  in  the  manner  directed  by  this  Act,  call  a 
meeting  of  the  rated  inhabitants  as  aforesaid,  for  the  purpose  of  filling 
up  such  vacancy  or  vacancies."     (See^o«t,  Form  No.  16.j 

Sect.  22.  "  The  inspectors  for  executing  this  Act  in  any  parish  shall 
meet  on  the  first  Monday  in  every  month,  at  noon,  at  some  convenient 
place  or  office  previously  pubhcly  notified ;  and  at  such  monthly  meeting 
it  shall  be  lawful  for  any  inhabitant  rated  to  the  relief  of  the  poor  of 
any  such  parish  to  appear  there,  and  prefer  any  matter  of  complaint 
wliioh  he  may  think  proper  to  make  concerning  any  matter  or  thing 
done  by  force  or  in  pursuance  of  or  under  pretence  of  the  provisions  of 
this  Act." 

Sect.  23.  "  Such  inspectors  shall  meet  at  all  other  times  and  so  often 
as  at  any  previous  meeting  shall  be  determined  upon ;  and  it  shall  be  at 
all  times  competent  for  any-  one  inspector,  when  three  inspectors  only 
shall  have  been  appointed,  and  in  all  other  cases  for  any  two  inspectors, 
by  writing  under  his  or  their  hands,  to  summon,  upon  at  least  forty-eight 
hours'  notice,  the  inspectors  for  any  special  purpose  therein  named,  and 
for  such  time  as  shall  be  therein  named ;  and  that  at  all  meetings  of  such 
inspectors  any  number  not  less  than  one-third  of  the  whole  number,  when 
more  than  three  inspectors  shall  have  been  appointed,  and  when  only 
three  inspectors  shall  have  been  appointed  then  not  less  than  two  inspec- 
tors, shall  constitute  a  quorum  for  transacting  business." 

Sect.  24.  "  It  shall  be  lawful  for  the  said  inspectors  elected  in  any 
parish  under  this  Act  for  the  time  being,  and  they  are  hereby  authorized 
and  required  to  appoint,  during  pleasure,  such  treasurer  and  other  officers 
as  they  shall  thuik  necessary  for  efl'ecting  the  purposes  of  this  Act,  and 
to  remove  and  displace  the  same,  and  to  hire  and  rent  a  sufficient  office 
or  house  or  room  for  holding  their  meetings  and  transacting  their  busi- 
ness, and  also  to  appoint  suitable  salaries,  wages,  and  allowances  to  and 
for  such  treasurer  and  other  officers,  and  also  to  agree  for  a  reasonable 
rent  for  such  office  or  house  or  room,  and  to  pay  such  salaries,  wages, 
and  allowances,  and  such  rent,  out  of  the  moneys  received  by  the  inspec- 
tors under  the  authority  of  this  Act :  Provided  nevertheless,  that  no  per- 
son shall  at  the  same  time  hold  two  offices  or  situations  under  the  said 
inspectors"  (a). 

Sect.  25.  "  It  shall  be  lawful  for  the  said  inspectors,  or  any  two  or 
more  of  them,  and  they  are  hereby  required  to  take  security  from  the 
treasurer  to  be  appointed  by  virtue  of  tliis  Act  for  the  due  execution  of 
his  office  of  treasurer,  according  to  the  true  intent  and  meaning  of  this 
Act,  which  security  shall  be  to  the  fuU  amount  of  the  sum  likely  to  be  in 
the  hands  of  the  said  treasurer  at  any  one  time ;  and  in  case  any  such 
treasurer  shall  neglect  or  refuse  for  the  space  of  tliree  weeks  next  after 
his  appointment  to  give  or  offer  such  security  to  the  satisfaction  of  tiie 


(a)  Mr.  Tidd  Pratt,  in  Ms  publica- 
tion on  this  Act,  observes  (p.  15),  that 
as  the  overseers  are  bound  to  pay  the 
money  mentioned  in  the  inspector's 
order  to  the  treasurer,  it  would  be 


proper  that  on  the  appointment  of 
every  treasurer  a  notice  of  hia  name 
and  p  lace  of  residence  should  be  sen 
to  the  overseers. 
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said  inspectors,  then  the  appointment  of  every  such  person  so  neglecting 
or  refusing  shall  be  nuU  and  void  to  all  intents  and  purposes ;  and  the 
said  inspectors  shall,  within  three  weeks  then  next,  assemble  and  appoint 
some  other  fit  and  proper  person  to  the  office  of  treasurer,  instead  of  the 
person  so  refusing  or  neglecting  as  aforesaid,  and  shall  so  assemble  and 
appoint  from  time  to  time  until  security  shall  be  given  to  their  satisfaction 
as  aforesaid." 

Sect.  26.  "  That  every  such  treasurer  and  other  officer  appointed  by 
virtue  of  tliis  Act  shall,  tmder  his  respective  hand,  and  at  such  time  or 
times,  and  in  such  manner  as  the  said  inspectors  shall  direct,  deliver  to 
the  said  inspectors,  or  such  person  as  they  shall  appoint,  true  and  perfect 
accounts  in  writing  of  all  matters  and  things  committed  to  his  charge  by 
virtue  of  this  Act,  and  also  of  all  moneys  which  shall  have  been  by  svich 
officer  received  by  virtue  of  or  for  the  purposes  of  tliis  Act,  and  of  how 
much  thereof  shall  have  been  expended  and  disbursed,  and  for  what 
purposes,  together  with  proper  vouchers  for  such  payments ;  and  that 
every  such  officer  shall  pay  all  such  moneys  as  shall  remain  due  from  him 
to  the  treasurer  for  tlie  time  being,  or  to  such  person  or  persons  as  the 
said  inspector  shall  appoint  to  receive  the  same ;  and  if  any  such  trea- 
surer, officer,  or  other  person  shall  refuse  or  neglect  to  make  and  render 
such  account,  or  to  produce  and  deliver  up  the  vouchers  relating  to  the 
same,  or  to  make  pajonents  as  aforesaid,  or  shall  refuse  or  wilfully  neg- 
lect to  deliver  to  the  said  inspectors,  or  to  such  person  or  persons  as  they 
shaU  appoint  to  receive  the  same,  within  three  days  after  being  thereunto 
required  by  the  said  inspectors  by  notice  in  writing  (see  post,  Form  No. 
17),  under  the  hands  and  seals  of  any  two  or  more  of  the  said  inspectors, 
given  to  or  left  at  the  last  or  usual  place  of  abode  of  such  officer,  all 
books,  papers,  and  writings  in  his  custody  or  power  relating  to  the  execu- 
tion of  this  Act,  or  to  give  satisfaction  to  the  said  inspectors,  or  such 
other  person  or  persons  as  aforesaid,  respecting  the  same,  then,  and  in 
every  such  case,  upon  complaint  made  by  the  said  inspectors,  or  by  such 
person  or  persons  as  they,  the  said  inspectors,  shall  appoint  for  that 
purpose,  of  any  such  refusal  or  wilful  neglect  as  aforesaid,  to  any  justice 
of  the  peace,  such  justice  may,  and  he  is  hereby  authorized  and  required 
to  issue  a  summons  under  his  hand  and  seal  for  the  officer  so  refusing  or 
neglecting  to  appear  before  two  justices  of  the  peace ;  and  upon  the  said 
officer  appealing,  or  having  been  so  summoned  and  not  appearing  without 
some  sufficient  and  reasonable  excuse,  or  not  bemg  found,  it  shall  be 
lawful  for  the  said  justices  to  hear  and  determine  the  matter  in  a  sum- 
mary way ;  and  if,  upon  confession  of  the  party,  or  by  the  testimony  of 
any  credible  witness  or  witnesses  upon  oath  (wliich  oath  such  justices 
are  hereby  empowered  to  administer),  it  shall  appear  to  such  justices 
that  any  moneys  remain  due  from  such  officer,  such  justices  may  and 
they  are  hereby  authorized  and  required,  upon  non-payment  thereof,  by 
warrant  under  their  hands  and  seals,  to  cause  such  money  to  be  leaded 
by  distress  and  sale  of  the  goods  and  chattels  of  such  officer ;  and  if  no 
goods  and  chattels  of  such  officer  shall  be  found  sufficient  to  answer  and 
satisfy  the  said  money,  and  the  charges  of  distraining  and  selling  the  said 
goods  and  chattels,  or  if  it  shall  appear  to  such  justices  that  such  officer 
had  refused  or  wilfully  neglected  to  render  and  give  such  account,  or  to 
produce  the~vouchers  relating  thereto,  or  that  any  books,  papers,  or 
writings  relating  to  the  execution  of  this  Act  remained  in  the  hands  or  in 
the  custody  or  power  of  such  officer,  and  he  refused  or  wUfully  neglected 
to  dehver  or  give  satisfaction  respecting  the  same  as  aforesaid,  then  and 
in  every  such  case  such  justices  shall  and  they  are  hereby  required  to 
commit  such  offender  to  the  common  gaol  or  house  of  correction  for  the 
countyi  city,  or  place  where  such  offender  shall  be  or  reside,  there  to 
remain,  without  hail  or  mainprize,  imtil  he  shall  have  given  a  true  and 
perfect  account  as  aforesaid,  or  imtil  he  shall  have  paid  such  moneys  as 
aforesaid,  or  compounded  with  the  said  inspectors  for  such  money,  and 
shall  have  paid  such  composition  in  such  manner  as  they  shall  appoint 
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2.  By 

Statute. 

3  &  4  Will.  4 
C.  90. 


Treasurer  and 
officers  to  ac- 
count. 


Proceedings 
against  officers 
neglecting  to 
account. 


Cotnplaint  may- 
be made  to  jus- 
tices. 


Money  may  be 
levied  by  dis- 
tress. 


If  no  goods,  efc, 
offender  may  be 
committed  to 
gaol,  etc. 


Inspector  may 
compomid. 
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Statute. 

3  &  4  Will.  4, 
c.  90. 

Not  to  be  impri- 
soned for  longer 
than  three 
months. 

Commitment  of 
offender  not  to 
^discharge  his 
'sureties. 


OfiBcers  taking 
any  fee  or  reward 
besides  the 
salary,  etc.,  ap- 
pointed, to  forfeit 
£60. 


No  inspector  to 
hold  office  of 
trust  under  this 
Act. 


Penalty  of  £50. 

Inspectors  may 
sue  and  be  sued 
in  the  name  of 
any  one  of  them. 


Action,  when  not 
to  abate. 


Inspector  to  be 
a  competent 
witness. 


Inspector  to  be 
reimbursed  for 
all  costs. 
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(wliioh  composition  the  said  inspectors  are  hereby  empowered  to  make 
and  receive),  and  until  he  shall  have  delivered  up  such  books,  papers, 
and  writings,  or  given  satisfaction  in  respect  thereof,  to  the  said  inspec- 
tors, or  to  such  other  person  or  persons  as  aforesaid ;  but  no  such  offender 
shall  be  kept  or  detained  in  such  common  gaol  or  house  of  correction,  for 
want  of  sufficient  distress,  by  virtue  of  this  Act,  for  any  longer  space  of 
time  than  tlu-ee  calendar  months." 

Sect.  27.  "  No  prosecution  or  commitment,  under  the  provisions  of 
tliis  Act,  of  any  treasiu-er  or  other  officer  or  person  to  be  appointed  under 
the  powers  of  this  Act,  shall  acquit  or  discharge  any  surety  or  security 
that  shall  or  may  have  been  taken  by  or  given  to  the  said  inspectors  for 
the  due  and  faitliful  execution  of  his  or  their  office,  or  the  payment  of  the 
moneys  received  or  to  be  received  by  liim  or  them  respectively." 

Sect.  28.  "  If  any  person  who  shaU  be  employed  as  treasurer,  or  any 
other  officer  or  servant  who  shall  be  in  anywise  employed  by  the  said 
inspectors  for  putting  this  Act  or  any  of  the  powers  thereof  into  execu- 
tion, shall  exact,  take,  or  accept  any  fee  or  reward  whatsoever  other  than 
such  salaries,  allowances,  and  rewards  as  are  appointed  by  this  Act,  or 
shall  be  appointed,  allowed,  and  approved  of  by  the  said  inspectors,  for 
or  on  account  of  anything  done  or  to  be  done  by  virtue  of  this  Act,  or  on 
any  account  whatsoever  relative  to  putting  this  Act  into  execution,  or 
shall  in  anywise  be  concerned  or  interested  in  any  bargain  or  contract 
made  or  to  be  made  by  the  said  inspectors ;  and  no  person  during  the 
tune  he  holds  the  office  of  inspector  shall  accept  or  hold  any  office  or 
place  of  trust  created  by  virtue  of  tliis  Act  within  the  said  parish,  or  shaE 
be  concerned,  directly  or  indirectly,  in  any  contract  with  the  said  parish ; 
every  such  person  so  offending  shall  be  incapable  of  ever  serving  or  being 
employed  under  tliis  Act,  and  shall  over  and  above  forfeit  the  sum  of 
d£50  to  any  person  or  persons  who  shall  sue  for  the  same." 

Sect.  29.  "  That  the  said  inspectors  may  sue  and  be  sued  in  the  name 
of  any  one  of  the  inspectors  for  the  time  being ;  and  all  actions  or  suits 
that  may  be  necessary  or  expedient  to  be  brought  for  the  recovery  of  any 
penalty  or  sum  of  money  due  or  payable  by  virtue  of  tins  Act,  or  for  or 
in  respect  of  any  other  matter  or  thing  relating  to  tliis  Act,  may  be 
brought  in  the  name  of  any  one  of  the  said  inspectors ;  and  that  no  action 
or  suit  which  may  be  brought,  commenced,  or  prosecuted  by  or  against 
the  said  inspectors,  or  any  of  them,  by  virtue  or  on  account  of  this  Act, 
shall  abate  or  be  discontinued  by  the  death,  resignation,  or  removal  of 
such  inspector,  but  such  inspector  shall  be  deemed  plaintiff  or  defendant 
in  any  such  action  or  suit  (as  the  case  may  be) :  Provided  also,  that  in 
all  cases  in  wliich  the  inspector  as  aforesaid  shall,  in  pursuance  of  tliis 
Act,  be  the  plaintiff  or  defendant  on  the  record  in  any  action  or  actions, 
suit  or  suits,  in  which  in  effect  the  said  inspectors  shall  be  suing  or  sued 
in  the  name  of  such  one  inspector  as  aforesaid,  he  (although  appealing 
as  the  plaintiff  or  defendant  on  the  record)  may  and  shall  nevertheless 
(if  not  otherwise  interested  or  objectionable)  be  a  good  examinable  and 
competent  witness  in  every  action  or  suit  either  for  or  against  the  said 
inspectors  ;  and  all  the  affidavits  of  debt  or  service  which  may  be  neces- 
sary or  expedient  to  be  made  preparatory  to  or  in  the  prosecution  or  de- 
fence of  any  and  eveiy  such  action,  suit,  or  proceeding,  shall  and  may  be 
lawfully  made  by  such  one  iilspector,  notwithstanding  he  shall  be  nominal 
plaintiff  or  defendant  on  the  record  as  aforesaid :  Provided  also,  that 
every  or  any  such  inspector  in  whose  name  any  action  or  suit  shall  be 
commenced,  prosecuted,  or  defended,  in  pursuance  of  this  Act,  shall 
always  be  reimbursed  and  paid  out  of  the  moneys  to  arise  by  vittue  of 
tlus  Act,  all  such  costs,  charges,  and  expenses  as  he  shall  be  put  to  or 
become  chargeable  with  by  reason  of  his  being  made  plaintiff  or  defen- 
dant therein;  and  in  case  of  his  removal  from  office,  or  ceasing  to  act  as 
such  inspector,  aU  such  costs,  charges,  and  expenses  shall  be  paid  by  the 
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inspector  for  the  time  being ;  and  no  inspector  shall  be  personally  an- 
swerable or  liable  for  the  payment  of  the  same  or  any  part  of  them,  tmless 
such  action  or  suit  shall  arise  in  consequence  of  his  own  wilful  neglect 
or  default,  or  have  been  brought  or  commenced  or  be  defended  without 
the  order  or  direction  of  the  said  inspectors." 

Sect.  30.  "  All  acts,  orders,  and  proceedings  of  the  said  inspectors  at 
any  of  theu-  meetings  shall  be  entered  in  a  "book  to  be  kept  by  them  for 
that  purpose,  and  shall  be  signed  by  two  of  the  inspectors  who  were  then 
present ;  and  all  such  acts,  orders,  and  proceedings  shall  then  be  deemed 
and  taken  to  be  original  acts,  orders,  and  proceedings ;  and  such  books 
shall  and  may  be  produced  and  read  as  evidence  of  all  such  acts,  orders, 
and  proceedings  upon  any  appeal  or  trial  or  information,  or  any  pro- 
ceediigs,  civil  or  criminal,  and  in  any  court  or  courts  of  law  or  equity 
whatsoever." 


2.  Btj 

Statute. 

3  &  4  Will.  4, 
c.  90. 

Inspector,  -when 
not  personally 
answerable. 

Proceedings  at 
meetings  of  in- 
spectors to  be 
entered  in  books, 
which  shall  be 
good  evidence. 


Sect.  31.  "  The  said  inspectors  shall  and  they  are  hereby  required  from   Accounts  to  be 
time  to  time  to  order  and  direct  a  book  or  books  to  be  provided  and  kept,    ^^^^ 
in  which  book  or  books  shall  be  entered  true  and  regular  accounts  of  all 
sums  of  money  received,  paid,  and  expended  for  or  on  account  of  the 
purposes  of  this  Act,  and  of  the  several  articles,  matters,  and  things  for 
which  such  sums  of  money  shall  have  been  disbursed  and  paid ;  and 
such  book  or  books  shall  at  aU  reasonable  times  be  open  to  the  inspec-    And  open  to  in- 
tion  of  the  said  inspectors  and  of  every  inhabitant  rated  to  the  relief  spection  of  rate- 
of  the  poor  of  the  parish  adopting  the  provisions  of  this  Act,  without  fee   tScopies°etT^ 
or  reward  ;  and  the  said  inspectors  and  other  persons  aforesaid,  or  any 
of  them,  shall  or  may  take  copies  of  or  extracts  from  the  said  book  or 
books,  or  any  part  thereof,  without  paying  for  the  same ;  and  in  case 
the  said  inspectors  shall  refuse  to  permit  or  shall  not  permit  the  said 
persons  aforesaid  to   inspect   the   same,  or  take  copies  or  extracts  as 
aforesaid,  such  inspector  shall  forfeit  and  pay  any  smn  of  money  not  ex- 
ceeding £5  for  each  default,  to  be  levied  and  applied  in  manner  herein- 
after provided." 

Sect.  32.  "  As  soon  as  the  inspectors  have  been  elected  as  aforesaid,  it  inspectors  to 
shall  be  lawful  for  them,  or  any  two  or  more  of  them,  from  time  to  time   '^y^^s^els'tor' '" 
to  issue  an  order  (a)  under  then-  hands  to  the  overseers  (ft)  of  the  poor  of  payment  of 
any  parish  to  wliich  the  provisions  of  this  Act  shaU.  be  extended,  by  which  money  for  the 
order  they  shall  require  the  said  overseers  to  levy  tlie  amount  mentioned  acZ°^*^  °  '  '^ 
in  the  said  order."  {See  post,  Form  No.  18.) 

Sect.  33.  "  The  overseers  aforesaid  shall,  for  the  purpose  of  collecting,   Power  to  collect 
raising,  and  levying  the  rate  (c)  necessary  for  the  purposes  of  this  Act,   rates  (rf). 
proceed  in  the  same  manner,  and  have  the  same  powers,  remedies,  and 
privileges  as  for  levying  money  for  the  relief  of  the  poor  in  the  said  parish : 


(b)  This  order  can  only  be  ques- 
tioned by  appeal  under  sect.  66,  post. 
[Seg.  V.  Rye  JJ.,  13  W.  R.  142;  10 
Law  Tim.es,  N.  S.  525.) 

[b)  Churchwardens  are  included  in 
the  term  "  overseers  of  the  poor,"  and 
this  althougla  the  parish  is  divided, 
and  each  part  has  elected  separate 
overseers,  the  division  not  being 
underthe  13  &  14  Car.  2,  u.  12,  or  the 
59  Geo.  3,  u.  134.  {^eg.  v.  Rye  JJ., 
supra.) 

(c)  By  the  23  &  24  Vict.  c.  61,  tit. 
"Tolh,"  vol.  v.,  the  amount  of  the  rates 


levied  under  this  Act  must  be  an- 
nually returned  to  a  Secretary  of 
State. 

[d)  Where  part  only  of  a  parish  had 
adopted  this  Act,  a  rate  purporting 
by  its  heading  to  be  a  rate  for  the 
whole  parish  was  held  to  be  a  nulhty, 
although  the  names  of  persons  liable 
to  be  rated  only  were  inserted  in  it : 
and  it  was  also  held  that  a  fresh  rate 
could  be  made  for  the  same  purposes 
as  the  first  was  intended  for  without 
quashing  the  first.  [Potton  v.  Broimt, 
10  Law  Times,  N.  S.,  525.) 
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2.  5y 
Statute. 

s  &  4  wm.  4, 

c.  90. 

Owners,  etc.,  of 
houses  and  land, 
in  what  propor- 
tion to  be  rated. 


Land  and  houses 
to  be  rated  sepa- 
rately. 


Land,  etc.,  not 
to  be  assessed 
higher  than  in 
last  poor  rate. 


Succeeding  over- 
seers to  collect 
rate  if  same  not 
levied; 


And  to  have  same 
powers,  etc.,  as 
their  predeces- 
sors. 


Overseers  to  pay 
amount  to  trea- 
surer within 
three  months 
from  delivery  of 
order. 


Provided  always,  that  owners  (a)  and  occupiers  of  houses,  buildings  (h), 
and  property  (other  than  land)  rateable  to  the  relief  of  the  poor  in  any 
such  parish  shall  he  rated  at  and  pay  a  rate  in  the  pound  three  times 
greater  than  that  at  which  the  owners  (a)  and  occupiers  of  land  shall  be 
rated  at  and  pay  for  the  purposes  of  this  Act  (c) :  Provided  also,  tha;t  the 
total  amount  of  the  sum  to  be  collected,  raised,  and  levied  for  the  pur- 
poses of  this  Act  within  any  one  year  shall  not  exceed  such  sum  as  shall 
have  been  agreed  on  by  the'inhabitants  of  the  said  parish  as  aforesaid, 
and  that  the  said  sum  shall  be  assessed  upon  the  full  and  fair  annual 
value  to  which  lands,  houses,  buildings,  and  other  property  within  the 
said  parish  shall  be  rated  or  shall  be  rateable  according  to  the  last  valua- 
tion made  and  acted  upon  for  the  rate  for  the  relief  of  the  poor  within 
the  said  parish." 

Sect.  34.  "  Provided  always,  that  it  shall  be  lawful  for  the  overseers  of 
the  poor  of  any  such  parish,  and  they  are  hereby  required,  whenever, 
according  to  the  rate  made  for  the  rehef  of  the  poor,  one  and  the  same 
person  shall  be  rated  in  one  sum  in  respect  of  land,  and  also  of  houses, 
buildings,  and  other  property,  to  cause  such  land,  and  also  such  houses, 
buUdings,  and  other  property,  to  be  separately  assessed,  and  the  sum 
hereby  authorized  to  be  levied  shall  be  assessed  accordingly :  Provided 
always,  that  every  court-yard,  yard,  or  garden  (such  garden  not  being  a 
market-garden  or  nm-sery  ground)  shall  be  included  in  and  make  part  of 
the  assessment  to  be  made  on  the  house,  buildings,  or  other  property  to 
which  they  may  be  respectively  attached :  Provided  also,  that  such  land, 
houses,  buildings,  and  other  property,  shall  not  iu  the  whole  be  assessed 
at  a  higher  amount  than  they  were  in  the  last  rate  made  for  the  relief  of 
the  poor  within  the  said  parish." 

Sect.  35.  "  If  the  overseers  of  the  poor  of  any  parish  adopting  the 
provisions  of  this  Act  shall  go  out  of  office  before  they  shall  have  col- 
lected or  levied  the  amount  mentioned  in  the  order  issued  under  the 
hands  of  the  said  inspectors  in  pursuance  of  tliis  Act,  they  shall  deliver 
to  the  succeeding  overseers,  within  seven  days  from  the  time  they  go  out 
of  office,  a  full  and  particular  account  in  writing  of  the  names  of  the 
parties  from  whom  any  money  may  be  due  on  account  of  the  rate  made 
in  pursuance  of  tliis  Act,  as  well  as  the  last  order  issued  to  tliem  by  the 
said  inspectors ;  and  in  such  case  the  succeeding  overseers  shall  have 
the  like  powers  and  remedies  under  this  Act  for  the  collecting  and  reco- 
very thereof,  and  shall  be  hable  to  the  same  penalties  and  forfeitures  in 
case  of  the  non-payment  to  the  said  inspectors  as  tlieir  predecessors  had 
or  were  hable  to."' 

Sect.  80.  "  The  overseers  of  the  poor  of  every  parish  adopting  the 
provisions  of  tins  Act,  to  whom  any  such  order  as  aforesaid  shall  be 
issued,  shall  pay  over  the  amount  mentioned  in  such  order  to  Uie  trea- 


(a)  Owners  of  small  tenements  are 
liable  to  be  assessed  in  respect  of  them 
to  rates  for  lighting  and  watching  in 
parishes  where  the  owners  of  such 
tenements  are  assessed  to  the  poor 
rate  tmder  the  13  &  14  Vict.  o.  99, 
but  only  on  the  reduced  scale  pre- 
scribed by  that  Act.  {Meff.  v.  Zam- 
bert,  2  C.  L.  R.  883.) 

{b)  A  watching  and  lighting  Act 
authorized  the  commissioners  to  make 
u,  rate  upon  all  persons  inhabiting, 
using,  or  occupying  any  houses, 
shops,  mills,  sheds,  or  other  buildings 
or  tenements  within  the  township : 
Held,  that  sheds  erected  to  protect 


engines  for  the  more  convenient 
working  of  a  coal-mine  were  rate- 
able, although  it  was  contended  that 
they  were-  exempt,  as  being  merely 
accessorial  to  the  engines.  [Brown 
V.  Graiwille  {Lord),  3  Jf.  #  Scott,  403 ; 
10  Bing.  69,  S.  C.)  A  wet  dock  or 
tidal  basin  is  rateable  at  the  higher 
amount.  {Peto  v.  West  Ham,  28  Z. 
J.  M.  C,  240  ;  2  m.  ^  El.  144.) 

(c)  Ey  the  14  &  15  Vict.  c.  50, 
"  Tithes,  tithe  rcntcharges,  moduses, 
compositions,  real  and  other  pay- 
ments in  lieu  of  tithe,  shall  be  assess- 
ed as  and  in  the  same  proportion  .of 
their  aimual  value  as  land." 
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surer  to  be  appointed  in  the  said  parish  under  this  Act  within  threfe         2.  By 
calendar  months  from  the  delivery  of  such  order  to  one  of  the  overseers,        Statute. 
and  shall  keep  the  accounts  of  the  said  rate  levied  for  the  purposes  of 


Overseers  may 
be  distrained 
upon  for  non- 
payment. 


this  Act  separate  and  distinct  fi'om  the  accounts  of  the  rates  levied  in  the   *  *  *  ^'"-  *■ 

same  parish  for  the  rehef  of  the  poor ;  and  at  the  time  of  making  any 

payment  to  the  said  treasurer,  the  said  overseers  shall  deliver  to  him  a 

note  in  writing  {see  post.  Form  No.  19),  signed  by  them,  specifying  the 

amount  so  paid,  which  note  shall  be  kept  by  the  treasurer  as  a  voucher   Keceint  of  trea- 

for  his  receipt  of  that  particular  amount ;  and  the  receipt  of  the  said   surer  to  be  a  dis- 

treasurer,  specifying  the  amount  paid  to  him  by  the  overseers,  shall  be   "harge  to  over- 

a  sufficient  discharge  to  the  overseers  for  such  amount,  and  shall  be 

allowed  as  such  in  passing  their  accounts  with  then- respective  parishes." 

(See  post.  Form  No.  20.) 

Sect.  37.  "Where  any  persons  other  than  the  overseers  of  the  poor   Where  other  per- 
shaU  by  virtue  of  any  office  or  appointment  be  authorized  and  required   ^^"''/to  ral'ect'- 
to  make  and  collect  or  cause  to  be  collected  the  rate  for  the  rehef  of  the   poor's  rates,  such 
poor  in  any  parish  to  which  all 'or  any  of  the  provisions  of  tliis  Act  shall   persons  to  be 
be  extended,  such  persons,  by  whatsoever  title  they  may  be  called,  shall   sll™  °™'^" 
be  deemed  to  he  overseers  of  the  poor  within  the  meaning  of  this  Act, 
and  to  be  included  under  and  denoted  by  the  words  '  overseers  of  the 
poor,'  for  all  the  purposes  of  this  Act,  as  fuUy  as  if  they  were  commonly 
called  or  known  by  the  title  of  overseers  of  the  poor." 

Sect.  38.  "  In  case  the  amount  directed  by  such  order  as  aforesaid  to 
be  paid  by  the  overseers  in  any  parish,  to  which  all  or  any  of  the  pro- 
visions of  this  Act  shall  be  extended,  shall  not  be  paid  to  the  said 
treasurer  within  the  time  specified  for  that  purpose,  in  the  said  order, 
any  justice  of  the  peace,  upon  complaint  thereof  made  to  him  by  the 
said  treasurer,  or  by  any  one  of  the  inspectors,  may,  and  -he  is  hereby 
authorized  and  required  to  issue  a  summons  under  liis  hand  and  seal 
for  the  said  overseers  [a)  so  refusing  or  neglecting  to  pay  such  money  as 
aforesaid  to  appear  before  two  justices  of  the  peace ;  and  upon  the  said 
overseers  appearing,  or  having  been  so  stmimoned  and  not  appearing, 
without  some  sufficient  and  reasonable  excuse,  or  not  being  found,  it 
shall  be  lawful  for  the  said  justices,  and  they  are  hereby  requu-ed,  in 
case  the  said  money  is  not  paid,  to  issue  then-  warrant  for  levying  the 
amount,  or  so  much  thereof  as  may  be  in  arrear,  by  distress  and  sale  of 
the  goods  of  all  or  any  of  the  said  overseers  ;  and  in  case  the  goods  of 
all  the  overseers  shall  not  be  sufficient  to  pay  the  same,  the  arrears 
thereof  shall  be  added  to  the  amount  of  the  next  levy  wluoh  shall  be 
dhected  to  be  made  in  such  parish  for  the  purposes  of  this  Act,  and  shall 
be  collected  by  the  like  method." 

Sect.  39.  "  The  said  inspectors  shall  from  time  to  time  appoint  and  ■Watchmen,  etc., 
employ  such  number  of  able-bodied  watch-house  keepers,  sergeants  of  j?,^  proSd"'"' 
the  watch,  watchmen,  patrols,  street-keepers,  and  other  persons  as  they   wtth  arms, 
shall  think  sufficient  for  the  proper  protection  of  the  inhabitants,  houses,   clothing,  etc.  (6). 
and  property,  streets  and  other  places  within  the  limits  of  this  Act,  by 
.  day  or  by  night,  or  by  day  and  by  night,  and  provide  for  the  use  of  all 
such  watchmen,  watch-house  keepers,  sergeants  of  the  watch,  patrol,  and 
persons  as  aforesaid,  such  clothing,  arms,  ammunition,  and  weapons, 
and  shall  assign  to  them  such  beats  and  rounds  and  duties,  and  appoint 
such  hours  for  them  to  be  on  duty,  and  also  such  wages,  rewards,  and 
gratuities,  or  remunerations  for  their  services,  and  also  make  such  rules, 


If  goods  be  not 
sufficient,  etc., 
arrears  to  be 
added  to  amount 
of  next  levy. 


(fl)  See  Seg.  v.  Rye  JJ.,  ante,  note 
(i),  p.  373. 

(A)  See  the_3  &  4  Vict.  c.  88,  s.  20, 
tit.  "  Constable,"  vol.  i.,  by  which 
it  is  provided  that  oonatables  or 
watchmen  appointed  under  this  Act 
shall  continue  to  act  until  it  shall 


he  notified  by  the  chief  constable 
that  he  is  ready  to  undertake  the 
charge  of  the  place,  in  which  case 
they  are  to  be  discontinued,  and  no 
further  rates  are  to  be  levied  for  then- 
payment. 
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Statute. 


3  &  4  wm.  4,  .;. 
90. 


Inspectors  may 
defray  expenses 
of  prosecuting 
felons,  etc. 

Expenses,  etc.,  to 
be  paid  out  of 
moneys  received 
under  the  Act. 


Watchmen,  etc., 
to  deliver  up 
clothing  on  re« 
moval,  etc 


Penalty. 


Duty  of  watch- 
men, etc.,  to 
prevent  rob- 
beries, etc. ; 


to  apprehend 
felons,  etc. ; 


may  require  per- 
sons to  aid  and 
assist  them. 


Penalty  for  as- 
saulting, etc., 
watchmen. 


orders,  and  regulations  relative  to  such  watch-liouse  keepers,  sergeants 
of  the  watch,  watchmen,  patrol,  street-keepers,  and  other  persons,  and 
their  duties,  as  to  the  said  inspectors  shall  seem  meet,  and  also  shall 
and  may  oifer  and  give,  as  well  to  the  said  persons  as  to  any  other  not 
specially  employed  by  them,  such  gratuities  and  rewards  for  apprehend- 
ing felons  and  others,  offenders  within  the  limits  of  tliis  Act,  as  to  them 
shall  seem  proper;  and  shall  and  may  defray  the  expenses  of  prose- 
cuting any  such  felons  and  offenders,  for  the  protection  of  the  inhabit- 
ants of  any  parish  adopting  the  provisions  of  this  Act,  or  in  defending 
any  of  the  said  persons  or  other  officei-s  of  the  said  inspectors  in  the 
execution  of  their  duty,  as  they  shaU  tliink  proper ;  and  the  said  wages, 
rewards,  gratuities,  and  the  costs  of  such  prosecutions  or  defences,  and 
all  other  expenses  tliat  may  be  incurred  by  the  said  inspectors  for  the 
protection  and  guard  of  the  inhabitants,  shall  and  may  be  paid  by  the 
said  inspectors  out  of  the  moneys  received  in  pursuance  of  this  Act. 

Sect.  40.  "  All  such  clotliing,  arms,  ammunition,  and  weapons,  so 
provided  for  the  use  of  such  watchmen,  watch-liouae  keepers,  sergeants 
of  the  watch,  patrol,  and  persons  as  aforesaid,  shall  remain  and  continue 
the  property  of  the  inspectors  for  the  time  being,  and  in  case  of  the 
resignation,  removal,  or  death  of  any  such  watchmen,  watch-house 
keeper,  sergeant  of  the  watch,  patrol,  or  person  as  aforesaid,  shall  be 
returned  to  the  said  inspectors  ;  and  in  case  of  neglect  or  refusal  so  to 
do,  the  said  watchmen,  watch-house  keeper,  sergeant  of  the  watch,  patrol, 
or  person  as  aforesaid,  or  in  case  of  his  death  the  party  in  possession 
thereof,  shall  be  subject  and  liable  to  a  penalty  not  exceeding  the  sum 
of  £20,  to  be  recovered  for  the  use  of  the  said  inspectors." 

Sect.  41.  "  The  watchmen,  sergeants  of  the  watch,  patrols,  and  other 
persons  to  be  appointed  by  virtue  of  tins  Act  shall,  during  the  time  they 
shall  be  on  duty,  use  their  utmost  endeavours  to  prevent  any  mischief  by 
fire,  and  also  to  prevent  all  robberies,  bui-glaries,  and  other  felonies  and 
misdemeanours,  and  other  outrages,  disorders,  and  breaches  of  the  peace 
within  the  limits  of  the  parish  adopting  the  provisions  of  this  Act ;  and 
to  apprehend  and  secure  all  felons,  rogues,  vagabonds,  and  disorderly 
persons  who  shaU.  disturb  the  public  peace,  or  any  person  or  persons 
wandering,  secreting,  or  misbehaving  himself,  herself,  or  themselves,  or 
whom  they  shall  have  reasonable  cause  to  suspect  of  any  evil  designs, 
and  to  secure  and  keep  in  safe  custody  every  such  person,  in  order  that 
he  or  she  may  be  conveyed  as  soon  as  conveniently  may  be  before  one 
of  his  majesty's  justices  of  the  peace,  to  be  examined  and  dealt  with  ac- 
cording to  law ;  and  it  shall  and  may  be  lawful  to  and  for  the  said  watch- 
men, sergeants  of  the  watch,  patrols,  and  other  person  or  persons  so  ap- 
pointed as  aforesaid,  to  call  and  require  any  person  or  persons  to  aid  and 
assist  them  in  taking  such  felons,  rogues,  vagabonds,  and  aU  disorderly 
or  suspected  persons  as  aforesaid ;  and  in  case  any  person  or  persons  shall 
assault  or  resist  or  shall  promote  or  encourage  the  assaulting  or  resisting 
any  of  the  watchmen,  sergeants  of  the  watch,  patrols,  or  other  person  or 
persons  so  appointed  as  aforesaid  in  the  execution  of  their  duty,  every 
such  person  shall  for  every  such  offence  forfeit  and  pay  any  sum  not  ex^ 
ceeding  40s. ;  and  in  case  any  such  offender  shall  not,  on  conviction,  pay 
the  said  forfeiture,  such  justice  is  hereby  required  to  commit  him,  her, 
or  them  to  the  house  of  correction,  there  to  be  kept  to  hard  labour,  if 
the  said  justice  shall  so  order,  for  any  time  not  exceeding  three  calendar 
months,  unless  such  forfeiture  shall  be  sooner  paid ;  or  instead  of  com- 
mitting the  said  offender  as  aforesaid,  the  said  justice  may,  by  warrant 
under  his  hand  and  seal,  cause  the  said  forfeiture,  as  well  as  the  costs 
("if  any)  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
offender,  returning  the  ovei-plus  (if  any)  of  the  money  raised  or  recovered, 
after  discharging  the  said  forfeiture  and  the  costs  and  expenses  of  re- 
covering and  levying  the  same,  to  the  owner  of  the  goods  and  chattels  so 
seized  and  distrained." 


§11. 
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3  &  4  Will.  4,  c. 
90. 

Watchmen,  etc., 
to  be  sworn  in, 
and  to  have  the 
power  of  con- 
stables. 

Not  to  gain  a  set- 
tlement thereby 


Certain  fees  to 
be  paid  over  to 
inspectors. 


Sect.  42.  "  All  watchmen,  sergeants  of  the  watch,  and  patrols  shall  be  2.  By 

sworn  in  as  constables  before  any  justice  of  the  peace,  and  act  as  such  Statute. 
while  in  execution  of  the  powers  and  authorities  of  this  Act ;  and  they 
are  hereby  invested  with  and  shall  have  and  enjoy  the  like  powers  and 
authorities,  privileges  and  immunities,  and  shall  be  subject  and  liable 
to  such  and  the  like  penalties  and  forfeitures,  as  any  constable  or 
constables  is  or  are  invested  with,  or  shall  or  may  have  and  enjoy,  or 
is  or  are  or  shall  be  subject  or  liable  to  by  law :  Provided  nevertheless, 
that  no  person  by  being  sworn  in  and  acting  as   or  executing  the 

office  of  a  constable  shall  thereby  gain  a  settlement  in  such  parish." 
(For  the  powers  and  duties  of  a  constable  in  general,  see  tit.  "  Constable," 

Vol.  I.) 

Sect.  43.  "In  all  such  cases  in  which  any  of  the  duties  usually  per- 
formed by  constables  shall  have  been  executed  by  any  of  the  officers 
appointed  by  the  inspectors  as  hereinbefore  enacted,  all  fees  and  aUow- 
anoes  for  the  performance  of  such  duties  shall  be  paid  over  to  the  said 
inspectors,  to  be  by  them  applied  in  aid  of  the  rate  levied  under  the  pro- 
visions of  this  Act.' ' 

Sect.  44.  "  It  shall  be  lawful  for  the  said  inspectors  from  time  to  time  Fire  engines  to 
to  provide  and  keep  up  fire  engines,  with  pipes  and  other  utensils  be  provided, 
proper  for  the  same,  for  the  use  of  the  parish  adopting  the  provisions 
of  tliis  Act,  and  to  provide  a,  proper  place  or  places  for  the  keeping 
of  the  same,  and  to  place  such  engine  under  the  care  of  some  proper 
person  or  persons,  and  to  make  him  or  them  such  allowance  for  his 
or  their  trouble  as  may  be  thought  reasonable,  and  the  expenses  at- 
tending the  providing  and  keeping  of  such  engines  shall  be  paid  out  of 
the  money  authorized  to  be  received  by  the  inspectors  under  the  pro- 
visions of  this  Act." 

Sect.  45.  "  It  shall  be  lawful  for  the  said  inspectors,  and  they  are   Lamp  irons  to  be 
hereby  empowered,  from  time  to  time  to  cause  such  lamp  irons  or  lamp   P'^'  "P- 
posts  or  other  posts  to  be  put  or  fixed  upon  or  against  the  walls  or 
palisadoes  of  any  houses,  tenements,  buildings,  or  enclosures  (doing  as 
little   damage  as  may  be  practicable  thereto),  or  to  be  put  up  and 
erected  in  such  other  manner,  within  all  or  any  of  the  said  roads, 
streets,  and  places  within  the  Umits  of  this  Act,  as  they  shall  think 
proper;  and  also  to  cause  such  number  of  lamps,  of  such  sizes  and 
sorts,  to  be  provided  and  affixed  and  put  upon  such  lamp  irons  and  lamp 
posts  as  they  shall  think  necessary  for  lighting  all  or  any  of  such  roads, 
streets,  and  places,  and  cause  the  same  to  be  lighted  with  gas,  oil,  or   Lamps  to  be 
otherwise,  for  such  number  of  hours  in  every  twenty-four  hours  as  they   ^'^'"°''  ^'"^  ^^°' 
shall  think  necessary ;  and  also  to  cause  such  a  number  of  watch-houses 
or  watch-boxes  to  be  provided,  erected,  or  affixed  as  they  shall  think 
necessa.ry  for  watching  all  or  any  of  the  streets,  roads,  and  places  within 
the  limits  of  this  Act." 

Sect.  46.  "Provided  always,  that  nothing  herein  contained  shall  ex-    Gas  pipes  not  to 
tend  or  be  construed  to  extend  to  authorize  or  empower  the  said  inspec-    ™^fse"withoat 
tors,  or  any  body  or  bodies  pohtic  or  corporate,  or  person  or  persons   consent, 
contracting  with  the  said  inspectors  for  lighting  with  gas  such  roads, 
streets,  and  public  places,  to  carry  or  lay  any  pipe  or  pipes,  cocks  or 
branches  from  any  mains  or  pipes,  against,  into,  or  through  any  dwell- 
ing-house or  dweUing-houses,  manufactories,  public  or  private  buildings, 
or  to  continue  the  same,  without  the  consent  in  writing  of  the  owner 
or  owners,  occupier  or  occupiers  for  the  time  being  of  such  dwelling- 
house  or  dwelling-houses,  manufactories,  public  or  private  buildings 
respectively,  nor  to  enable  any  body  or  bodies  pohtic  or  corporate,  or 
person  or  persons   contracting  with  the  said  inspectors  for  lighting 
such  streets  and  public  places,  to  enter  into  or  upon  any  private  lands 
or  grounds,  without  the  consent  in  writing  of  the  owner  or  owners,  occu- 
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■  Statute, 

3  &  4  Will.  4,  c. 
90. 

Owners  of  pri- 
vate grounds 
may  alter  posi- 
liou  of  pipes. 


For  stopping  the 
escape  of  gas. 


Penalty  for 
.-neglect. 


Power  to  convey 

away  washings 
of  gas  works. 


ILtgiittttg  antr  SSTatti&mg;.  §  U- 

pier  or  occupiers  of  such  lands  or  grounds  for  that  purpose  first  had  and 
obtained." 

Sect.  47.  "  Provided  also,  that  in  case  the  soil,  pitching,  or  pavement 
of  any  road  or  way,  for  the  purpose  of  laying  any  gas  maia  or  gas  pipe 
along,  under,  or  across  the  same,  be  broken  up  with  the  consent  of  the 
owner  or  owners  of  the  soil  for  the  time  being,  and  after  the  same  shall 
have  been  so  laid  and  placed,  such  owner  or  owners  shall  be  desirous  of 
having  the  same  removed,  it  shall  he  lawful  for  such  owner  or  owners  at 
any  time  or  times  thereafter,  if  he,  she,  or  they  shall  deem  it  necessary 
or  expedient,  at  his,  her  or  their  own  costs  and  charges,  to  alter  and 
vary  the  position  of  such  pipe  or  pipes,  maiu  or  mains,  and  to  relay  the 
same,  so  that  no  damage  be  done  thereby  to  the  said  body  or  bodies 
politic  or  corpoi-ate,  or  person  or  persons  contracting  with  the  said  in- 
spectors, and  so  that  such  body  or  bodies  politic  or  corporate  or  person 
or  persons  contracting  with  the  said  inspectors  as  aforesaid  be  not  there- 
by prevented  from  or  obstructed  in  lighting  any  pubhc  or  private  lamp, 
uiiless  such  damage  or  obstruction  be  unavoidable." 

Sect.  48.  "Whenever  any  gas  shall  be  found  to  escape  from  any  of  the 
pipes  which  shall  be  laid  down  or  set  up  by  order  of  the  said  inspectors 
in  pursuance  of  this  Act,  the  body  or  bodies  politic  or  corporate,  or  per- 
son or  persons  whosoever  making,  furnishing,  or  supplying  any  gas  used 
or  burnt  for  lighting  any  highway,  street,  or  place,  or  any  houses,  manu- 
factory, building,  or  other  premises  within  the  limits  of  any  parish 
adopting  the .  provisions  of  this  Act,  shall  at  their  own  expense,  imme- 
diately after  receiving  notice  by  parol  or  in  ■nrriting  from  any  person  or 
persons  whatsoever,  to  be  given  or  left  at  their  ofEce  or  usual  place  of 
transacting  then-  business,  of  any  such  escape  of  gas,  cause  the  most 
speedy  and  effectual  measures  to  be  taken  to  stop  or  prevent  such  gas 
from  escaping ;  and  in  case  the  said  body  or  bodies  politic  or  corporate, 
or  person  or  persons  as  aforesaid,  shall  not,  witliin  twenty-four  hours 
next  after  such  notice  by  parol  or  in  writing  being  given  of  any  such 
escape  of  gas,  effectually  stop  and  prevent  the  gas  from  escaping,  and 
wholly  and  satisfactorily  remove  the  cause  of  complaint,  then  and  in 
every  such  case  the  said  body  or  bodies  poUtic  or  corporate,  or  person 
or  persons  as  aforesaid,  shall  for  every  such  offence  forfeit  and  pay  any 
smn  not  exceeding  £5  for  each  and  every  da}',  after  the  expfration  of 
twenty-four  hours  fr-om  the  tune  of  giving  any  such  notice,  dming 
wliicli  the  gas  shall  be  suffered  to  escape  as  aforesaid ;  which  penalty 
shall  from  time  to  time  be  recoverable  in  a  summary  way,  on  the 
oath  or  affu-mation  of  one  or  more  credible  witness  or  witnesses,  before 
any  two  justices  of  the  peace,  and  shall  and  may  be  recovered,  vrith 
all  reasonable  charges,  by  distress  and  sale  of  the  goods  and  chattels 
of  any  such  body  or  bodies  politic  or  corporate,  or  person  or  persons 
as  aforesaid,  by  the  warrant  of  any  two  justices  of  the  peace  as  afore- 
said, to  be  granted  in  like  manner  and  subject  to  the  like  provisions 
as  are  herein  dfrected  touclimg  other  penalties  to  be  recovered  by  virtue 
of  this  Act." 

Sect.  49.  "  It  shaU  be  lawful  for  the  body  or  bodies  pohtic  or  cor- 
porate, or  other  person  or  persons  whosoever,  maldug,  furnishing,  or 
supplying  any  gas  used  or  b'urnt  for  Ughting  any  liighway,  sti-eet,  or 
place,  or  any  house,  manufactory,  buildmg,  or  other  premises  \\ithia 
the  hmits  of  any  parish  adopting  the  provisions  of  tins  Act,  to  lay  fron 
pipes,  of  such  breadth,  depth,  and  dimensions,  and  in  such  manner  as 
they  shall  think  expedient,  imder  the  roads,  streets,  and  other  public 
places  witliin  the  limits  Of  tins  Act,  for  the  pui-pose  of  carrying  off  the 
washings  or  other  waste  liquids  wluch  may  arise  in  the  prosecution  of 
the  works  aforesaid,  the  said  body  or  bodies  pohtic  or  corporate,  or 
other  person  or  persons  as  aforesaid,  doing  as  Uttle  damage  as  may 
be  in  laying  the  said  pipes,  and  immediately  repairing,  at  their  own 
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expense,  all  such  damage:  Provided  that  no  such  washings  or  other  2.  By 

waste  liquids,   or  any  other  matter  or  thing  made  or  arising  in  the        Statute. 

manufacture  of  such  gas,  shall  be  conducted  or  conveyed  into   any    \ 

river,  brook,  canal,  or  running  stream  ;    and  that  no  such  pipe  shall   L*"  *  ^'^'  *'  "• 

be  laid  in  any  situation  where  the  same  can,  shall,  or  may  in  any 

manner  interfere  with,  prejudice,  or  affect  any  of  the  present  or  futm-e 

public  or  private  wells,  sewers,  or  drams  within  the  hmits  of  the  parish 

adopting  the  provisions  of  this  Act,  or  without  the  consent  of  the  said 

inspectors." 

Sect.  50.  "  If  any  body  or  bodies  pohtic  or  corporate,  company  or  com-  Penalty  for  con- 
panies  of  proprietors,  or  any  other  person  or  persons  whatsoever,  making,  y^yins  washinga 
furnishing,  or  supplying  any  gas  used  or  burnt  for  lighting  any  highway,  e""  ™^  "™'' 
street,  or  place,  or  any  house,  manufactory,  building,  or  other  premises, 
vritliui  the  limits  of  any  parish  adopting  the  provisions  of  this  Act,  shall 
at  any  time  empty,  drain,  or  convey,  or  caiise  or  suffer  to  be  emptied, 
drained,  or  conveyed,  or  to  run  or  flow,  any  washings  or  other  waste 
liquids,  substances,  or  things  whatsoever  which  shall  arise  or  be  made 
in  the  prosecution  of  the  said  gas  works,  or  in  the  manufacture  or  pro- 
cess of  making  or  procuring  such  gas,  into  any  river,  brook,  or  running  " 
stream,  reservoir,  canal,  aqueduct,  waterway,  feeder,  pond  or  spring- 
head, or  well,  or  into  any  drain,  sewer,  or  ditch  communicating  with 
any  of  them,  or  do  or  cause  to  be  done  any  annoyance,  act,  or  thing  to 
the  water  contained  in  any  of  them,  whereby  the  water  contained  therein, 
or  any  part  thereof,  shall  and  may  be  spoiled,  fouled,  or  corrupted,  then 
and  in  every  such  case  any  such  body  or  bodies  politic  or  corporate, 
company  or  companies  of  proprietors,  or  other  person  or  persons  so 
offending  as  aforesaid,  shall  forfeit  and  pay  for  every  such  offence  the 
sum  of  ^200 ;  and  such  penalty  or  forfeiture  shall  and  may  be  sued  for 
and  recovered,  together  witli  full  costs  of  suit,  in  any  of  his  Majesty's 
Courts  of  law,  by  regular  or  summary  action  of  debt  or  on  the  case,  or 
by  bUl,  plaint,  or  information,  wherein  no  essoign,  protection,  privilege, 
wager  of  law,  nor  more  than  one  imparlance  shall  be  allowed ;  and  the 
whole  of  such  penalty  shall  be  paid  to  the  person  or  persons  who  shall 
inform  or  sue  for  the  same  :  Provided  always,  that  no  such  penalty  or 
forfeiture  shall  be  recoverable,  unless  the  same  be  sued  for  within  six 
calendar  months  from  after  the  time  when  such  annoyance,  nuisance, 
injury,  damage,  act,  or  thing  shall  have  ceased  and  determined :  Pro- 
vided also,  that  over  and  above  and  in  addition  to  the  said  penalty  of 
i£200,  and  whether  such  penalty  shall  or  shall  not  have  been  sued  for  or 
recovered,  in  case  any  of  the  said  washings  or  other  waste  Uquid,  or 
noisome  or  offensive  liquid,  substances,  or  things,  shall  be  emptied, 
drained,  conducted,  or  conveyed,  or  caused  or  suffered  to  ran  or  flow, 
in  manner  aforesaid,  into  any  river,  brook,  or  running  stream,  or  any 
reservou-,  canal,  aqueduct,  waterway,  feeder,  pond,  or  springhead,  or 
well,  or  into  any  drain,  sewer,  or  ditch  communicating  with  any  of  them, . 
or  any  such  annoyance,  nuisance,  injmy,  damage,  act,  or  thing  shall  be 
done  or  caused  to  be  done  as  aforesaid,  and  notice  thereof  in  writing 
shall  have  been  given  by  any  person  or  persons  to  whom  the  same  shall 
belong,  or  by  any  other  person'  or  persons  whomsoever,  to  the  said  body 
or  bodies  politic  or  corporate,  company  or  companies  of  proprietors,  or 
any  of  them,  or  other  the  person  or  persons  maldng,  furnishing,  or  sup- 
plying any  gas  used  or  burnt  for  Hghting  any  highway,  street,  or  place, 
or  any  house,  manufactory,  building,  or  other  premises  within  any 
parish  or  part  of  a  parish  adopting  the  provisions  of  this  Act,  so  offend- 
ing, or  to  his,  her,  or  their  clerk  or  clerks,  or  to  any  person  in  his  or 
their  service  or  employ,  and  such  body  or  bodies  politic  or  corporate, 
company  or  companies  of  proprietors,  or  other  person  or  persons,  shall 
not,  within  twenty-four  hours  after  such  notice  shall  have  been  given  to 
them  or  him  as  aforesaid,  stop  and  liinder  or  prevent  aU  and  every  such 
wasliings,  waste  liquids,  or  noisome  or  offensive  liquids,  substances,  or 
things,  from  being  emptied,  drained,  conducted,  or  conveyed,  or  from 
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running,  or  flowing,  in  manner  aforesaid,  and  every  such  oflier  annoy- 
ance, nuisance,  injury,  damage,  act,  or  thing,  from  being  done  as  afore- 
said, then  and  in  every  such  case  the  said  body  or  bodies  politic  or  cor- 
porate, company  or  companies  of  proprietors,  or  other  person  or  persona 
BO  oifending,  shall  forfeit  and  pay  the  sum  of  ^20  for  each  and  every 
day  such  wasliings,  waste  Hquids,  or  noisome  or  offensive  liquids,  sub- 
stances, or  things,  shall  be  so  emptied,  drained,  conducted,  or  conveyed, 
or  caused  or  suffered  to  run  or  flow  in  manner  aforesaid,  or  such  other 
annoyance,  nuisance,  injury  or  damage,  act,  or  thing  shall  be  so  done  or 
caused  to  be  done  as  aforesaid ;  and  such  last-mentioned  penalty  shall 
and  may  be  recovered  and  levied  in  such  and  the  like  maimer  as  any 
other  penalty  or  forfeiture  is  in  and  by  this  Act  directed  to  be  recovered 
and  levied,  and  shall  be  paid  to  the  informer,  or  to  the  person  or  persons 
who,  in  the  judgment  of  the  justice  before  whom  the  conviction  shall  take 
place,  shall  have  sustained  any  annoyance,  injury,  or  damage  by  any 
such  act  so  done  or  committed." 

Sect.  51.  "  All  and  every  the  pipes  or  other  conduits  to  be  used  or  laid 
for  the  conveyance  of  gas  in,  under,  through,  along,  across  or  round  any 
road,  street,  or  other  place  -ndtliin  the  limits  of  any  parish  adopting  the 
provisions  of  tliis  Act,-  shall  be  so  laid  at  the  greatest  practical  distance, 
and  whenever  the  width  of  the  carriage-way  in  such  street  or  place  ■ndll 
allow  thereof,  at  the  distance  of  four  feet  at  least  from  the  nearest  part  of 
any  water  pipe  already  laid  dovm,  or  hereafter  to  be  laid  down,  for  tlie 
conveyance  of  water  in,  under,  through,  along,  across,  or  roimd  any  of 
the  said  roads,  streets,  or  other  places  within  the  limits  of  any  parish 
adopting  the  provisions  of  this  Act,  excepting  in  cases  where  it  shall  be 
unavoidably  necessary  to  lay  the  gas  pipes  across  any  of  the  said  water 
pipes,  in  which  cases  the  said  gas  pipes  shall  be  laid  over  and  above 
the  said  water  pipes  at  the  greatest  practical  distance  therefrom,  and 
shall  form  therewith  a  right  angle ;  and  in  such  cases  the  said  gas  pipes 
so  crossing  the  said  water  pipes  shall  be  at  least  nine  feet  in  length,  so 
that  no  joint  of  any  of  the  said  gas  pipes  shall  be  nearer  to  any  part  of 
the  said  water  pipes  than  foiu-  feet  at  least ;  and  in  laying  down  the  said 
gas  pipes  the  said  contractors  or  other  persons  supplying  gas  shall  in  no 
case  join  two  or  more  gas  pipes  together  previous  to  their  being  laid  in 
the  trench,  but  shall  lay  each  pipe  as  near  as  may  be  in  its  place  in  the 
trench,  and  shall  in  such  trench  properly  form  the  jointing  with  the  other 
pipes  to  be  added  thereto  with  proper  and  sufficient  materials,  and  shall 
also  make  and  keep  all  and  every  such  pipes,  and  all  pipes  coimected 
and  communicating  therewith,  and  aU  the  screws,  joints,  inlets,  apertures, 
or  openings  therein  respectively,  air-tight,  and  in  all  and  every  respect 
prevent  the  said  gas  from  escaping  therefrom,  upon  pain  of  forfeiting  for 
every  offence  the  sum  of  five  pounds." 

Sect.  52.  "Whenever  the  water  of  any  company  of  proprietors  for  sup- 
plying the  inhabitants  of  any  houses  witliin  the  hmits  of  any  parish,  part 
of  a  parish,  or  place  adopting  the  provisions  of  tliis  Act,  with  water,  shall 
be  contaminated  by  any  of  the  gas  used  or  burnt  for  hghting  any  highway, 
street,  or  place,  or  any  house,  manufactory,  building,  or  other  premises 
within  the  Umits  of  any  parish,  part  of  a  parish,  or  place  adopting  the 
provisions  of  this  Act,  the  body  or  bodies  pohtic  or  corporate,  or  person 
or  persons  making,  furnishing,  or  supplying  such  gas,  shall  forfeit  and 
pay  the  sum  of  twenty  potmds,  to  be  sued  for  and  recovered,  and  shall  be 
appUed  to  and  for  the  use  and  benefit  of  the  said  company  supplying 
water  as  aforesaid ;  and  in  case  any  such  water  shall  be  contaminated  or 
affected  by  gas  in  any  way  whatsoever,  then  and  in  every  such  case  the 
said  company  or  other  persons  making,  furnishing,  or  supplying  such  gas 
shall,  within  twenty -four  hours  next  after  the  notice  thereof  in  writing, 
signed  by  the  treasurer  or  other  officer  of  and  for  such  water  company  as 
aforesaid,  or,  by  any  person  making  use  of  such  water,  to  be  left  at  the 
usual  place  or  office  of  transacting  business  of  the  said  body  or  bodies 
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politic  or  corporate,  or  other  person  or  persons,  cause  the  most  proper  2.  By 
and  effectual  measures  to  be  taken  to  stop  and  prevent  gas  from  escaping  Statute. 
from  their  mains,  works,  or  pipes,  or  contaminating  or  affecting  the  water 


of  such  company  as  aforesaid ;  and  in  case  the  said  body  or  bodies  ^  *  *  W^-  *< 
politic  or  corporate,  or  other  person  or  persons,  making,  furaisliing,  or  "'  ' 
supplying  gas,  shall  not,  within  twenty -four  hours  next  after  such  notice 
so  left  as  aforesaid,  effectually  stop  and  prevent  the  gas  from  so  escaping, 
and  wholly  and  satisfactorily  remove  the  cause  of  every  such  complaint, 
and  prevent  all  and  every  such  contamination  whereof  notice  shall  he 
given  as  aforesaid,  that  then  the  said  body  or  bodies  poUtio  or  corporate, 
or  other  person  or  persons  as  aforesaid,  shall  on  each  and  every  com- 
plaint forfeit  and  pay  to  the  treasurer  or  other  officer  for  the  time  being 
of  such  water  company  as  aforesaid,  for  the  use  and  benefit  of  the  same 
company,  over  and  above  the  before-mentioned  penalty  of  twenty  pounds, 
the  smn  of  ten  pounds  for  each  and  every  day  diu-ing  which  the  water  of 
the  said  last-mentioned  company  shall  be  and  remain  contaminated  or 
affected  by  such  gas ;  and,  in  default  of  payment  thereof  as  aforesaid, 
such  penalty  or  penalties  shall  and  may  be  recovered  by  information,  to 
be  exhibited  on  the  oath  of  one  credible  witness,  by  and  in  the  name  of 
the  treasurer  or  other  officer  for  the  time  being  of  the  said  water  com- 
pany as  aforesaid,  or  by  and  in  the  name  of  any  one  or  more  of  the 
directors  of  the  said  company,  at  the  option  of  the  parties  prosecuting 
such  information  against  the  said  body  or  bodies  politic  or  corporate,  or 
other  person  or  persons  making,  furnishing,  or  supplying  gas,  before  any 
two  justices  of  the  peace,  with  costs,  to  be  assessed  by  such  justices,  and 
to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  said 
body  or  bodies  pohtio  or  corporate,  or  other  person  or  persons  making, 
furnishing,  or  supplying  such  gas,  together  vidth  the  charges  of  such 
distress  and  sale,  by  warrant  under  the  hand  and  seal  of  such  justices, 
wliich  warrant  such  justices  are  hereby  empowered  to  grant ;  and  such 
penalty  or  penalties,  when  so  levied,  shall  be  paid  to  the  treasurer  or 
other  officer  for  the  time  being  of  such  water  company,  for  the  use  of 
such  water  company." 

Sect.  53.  "  In  any  case  in  which  it  shall  be  or  become  a  question  upon  For  ascertaining 
such  complaint  as  aforesaid,  whether  tlie  said  water  be  contaminated  or  contaiSniued  ° 
affected  by  the  gas  of  the  said  body  or  bodies  politic  or  corporate,  or 
otlier  person  or  persons  making,  furnishing,  or  supplying  any  gas  used 
or  burnt  for  lighting  any  highway,  street,  or  place,  or  any  house,  manu- 
factory, building,  or  other  premises,  within  the  hmits  of  tliis  Act,  it  shall 
be  lawful  for  the  company  of  proprietors,  or  other  the  ovmers  or  pro- 
prietors of  any  waterworks,  to  dig  to  and  about  and  search  and  examine 
the  mains,  pipes,  conduits,  and  apparatus  of  the  said  body  or  bodies 
pohtic  or  corporate,  or  other  person  or  persons  as  aforesaid,  for  the  pur- 
pose of  ascertaining  whether  such  contamination  proceed  or  be  occasioned 
by  the  gas  of  the  said  body  or  bodies  politic  or  corporate,  or  other  person 
or  persons  as  aforesaid ;  and  if  it  shall  appear  that  the  said  water  has 
been  contaminated  by  any  escape  of  gas  as  aforesaid,  the  costs  and  ex- 
penses of  the  said  digging,  search,  and  examination,  and  of  the  repair  of 
the  pavement  of  the  roads,  street,  or  streets  which  shall  be  taken  up  or 
disturbed,  shall  be  borne  and  paid  by  the  said  body  or  bodies  pohtic  or 
corporate,  or  person  or  persons  as  aforesaid ;  which  costs  and  expenses 
of  digging,  search,  and  examination  shall  be  ascertained  and  determined, 
if  necessary,  by  such  justices  as  aforesaid,  and  be  recovered  in  hke 
manner  as  any  penalty  may  be  recovered  by  ■^'irtue  of  this  Act :  ]?rovided 
always,  that  if  upon  such  examination  it  shall  appear  that  such  contami- 
nation has  not  arisen  from  any  such  escape  of  gas  from  any  of  the  mains, 
pipes,  or  conduits  of  the  said  body  or  bodies  politic  or  corporate,  or  other 
person  or  persons  as  aforesaid,  then,  and  in  such  case,  the  said  company 
of  proprietors,  or  other  the  owners  and  proprietors  of  such  waterworks, 
shall  bear  and  pay  all  the  costs  and  expenses  of  such  search,  examina- 
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tion,  and  repair  as  aforesaid,  and  ^liall  also  make  good  to  the  said  body 
or  bodies  politic  or  corporate,  or  other  person  or  persons  as  aforesaid, 
any  loss,  injury,  or  damage  wliich  may  be  occasioned  to  the  said  mains, 
pipes,  conduits,  or  apparatus  of  the  said  body  or  bodies  poUtio  or  corpo- 
rate, or  other  person  or  persons  as  aforesaid,  in  and  by  such  search  and 
examination,  the  amount  of  such  injury,  loss,  or  damage  to  be  ascer- 
tained and  deteimined  by  such  justices  of  the  peace  as  aforesaid." 

Sect.  54.  "  Provided  always,  that  nothing  ia  this  Act  contained  shall 
extend,  or  be  construed  to  extend,  to  prevent  any  person  from  proceeding 
by  indictment  or  otherwise  against  any  of  the  officers,  servants,  or  work- 
men of  the  body  or  bodies  politio  or  corporate,  or  other  person  or  persons 
whomsoever,  making,  furnishing,  or  supplying  any  gas  used  or  biu'nt  for 
lighting  any  highway,  street,  or  place,  or  any  house,  manufactory,  build- 
ing or  other  premises  within  the  limits  of  any  parish  adopting  the  pro- 
visions of  this  Act,  in  respect  of  any  works  or  other  means  which  shall 
be  employed  by  them  or  any  of  them  in  making  the  said  gas,  and  using 
the  same  in  furnishing  with  Ughts  as  aforesaid,  as  a  public  or  private 
nuisance,  or  from  biinging  any  action  against  the  said  body  or  bodies 
politic  or  corporate,  company  of  proprietors,  or  person  or  persons  as 
aforesaid,  or  any  of  their  officers,  servants,  or  workmen,  for  any  injury 
sustained  by  reason  of  any  such  works,  or  the  use  of  the  said  gas,  or  the 
method  of  lighting  therewith,  whether  such  injury  shall  proceed  from  the 
preparation  or  tlie  use  of  the  same  gas,  or  method  of  lighting,  or  the 
carelessness  or  want  of  skill  of  any  of  the  persons  employed  therein,  or 
from  any  other  cause  whatsoever." 

Sect.  55.  "If  any  person  shall  wilfully  break,  tlirow  down,  spoU,  or 
damage  any  watch-house,  watch-box,  or  lamp,  lamp-iron,  lamp-post, 
pale,  rail,  chain,  or  other  furniture  thereof,  or  wilfully  extinguish  the 
light  of  any  such  lamp,  it  shall  be  lawful  for  any  person  or  persons  who 
shall  see  the  offence  committed  to  apprehend,  and  also  for  any  other 
person  or  persons  to  assist  in  apprehending  the  offender  or  oflenders, 
and  by  the  authority  of  this  Act,  and  without  any  warrant,  and  to  deliver 
him  or  them  to  any  constable,  who  is  to  keep  him,  her,  or  them  ia  safe 
custody,  and  with  all  reasonable  despatch  to  convey  him,  her,  or  them 
before  any  justice  of  the  peace ;  and  such  justice  shaU  examine  upon 
oath  any  witness  or  witnesses  who  shall  appear  to  be  produced  to  give 
evidence  touching  such  offence ;  and  if  the  party  accused  shall  be  con- 
victed of  any  such  offence,  either  by  his,  her,  or  their  confession,  or  upon 
such  evidence  as  aforesaid,  he,  she,  or  they  shall  forfeit  any  sum  not  ex- 
ceeding forty  shillings  for  every  lamp,  lamp-iron,  or  lamp-post  so  broken, 
thrown  down,  or  damaged,  and  shall  also  make  full  satisfaction  for  the 
damage  which  shall  have  been  done  thereby,  and  not  exceeding  five 
poimds  for  any  other  such  offence  as  aforesaid,  and  shall  also  make  fuU 
satisfaction  for  the  damage  wliich  shall  have  been  done  thereby;  and 
one  moiety  of  such  forfeiture  shall  be  paid  to  the  person  or  persons  ap- 
prehending such  offender,  and  the  other  moiety  shall  be  applied  for  the 
How  recoverable,  purposes  of  this  Act,  and  shall  be  levied  and  recovered  in  the  same 
manner  as  any  forfeiture  is  by  this  Act  hereinbefore  directed  to  be  levied 
and  recovered  in  the  case  of  any  person  assaulting  any  watchman  or 
other  person  in  the  execution  of  his  duty." 

Sect.  '56.  "  If  any  person  shall  carelessly  or  accidentally  break  any  of 
the  said  lamps,  lamp-irons,  or  lamp-posts,  or  do  any  other  such  damage 
or  injury  as  hereinbefore  is  mentioned,  and  shall  not,  upon  demand, 
make  satisfaction  to  the  said  inspectors  for  the  damage  or  injury  so 
done,  it  shall  and  may  be  lawful  for  any  justice  of  the  peace,  upon  any 
complaint  thereof  made  to  him  upon  oath,  to  summon  the  party  com- 
plained of,  and  upon  hearing  the  parties  upon  both  sides,  or  on  the  non- 
appearance of  the  party  complained  of,  to  examine  the  matter  of  com- 
plaint, and  award  such  sum  of  money,  by  way  of  satisfaction  to  the  said 
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inspectors  for  suoli  damage,  as  such  justice  shall  tliink  reasonable ;  and 
in  case  of  neglect  or  refusal  fortliwith  to  pay  such  money,  then  the  same 
and  all  expenses  attending  the  recovery  thereof  may  be  levied  and  re- 
covered as  any  forfeiture  is  by  this  Act  hereiubefore  directed  to  be  levied 
and  recovered  in  the  case  of  any  person  assaulting  any  watchman  or 
other  person  in  the  execution  of  his  duty." 

Sect.  57.  "  It  shall  and  may  be  lawful  to  and  for  the  said  inspectors 
from  time  to  time  to  enter  into  any  contract  or  contracts  with  any  person, 
company,  or  companies  whatsoever,  for  lighting  the  same  streets,  roads, 
and  other  places,  or  any  of  them,  or  any  part  thereof,  either  with  oil  or 
with  gas,  or  with  any  other  mateiial,  of  in  any  other  manner  whatso- 
ever, or  for  furnishing  lamps,  lamp-irons,  lamp-posts,  watch-boxes,  posts, 
chains,  pales,  rails,  and  other  things  necessary  for  the  purposes  afore- 
said, or  any  materials  for  the  same ;  which  contract  or  contracts  shall 
specify  the  several  works  to  be  done  and  the  prices  to  be  paid  for  the 
same,  and  the  time  or  times  when  the  works  shall  be  completed,  and  the 
penalties  to  be  suffered  in  oases  of  non-performance  thereof,  and  shall  be 
signed  by  two  or  more  of  the  said  inspectors,  and  also  by  the  person  or 
persons  contracting  to  perform  such  works  respectively,  which  contract 
or  contracts,  or  a  copy  or  copies  thereof,  shall  be  entered  in  a  book  to  be 
kept  for  that  purpose ;  but  no  contract  above  the  value  or  sum  of  twenty 
pounds  shall  be  entered  into,  unless  previous  to  the  making  of  any  such 
contract  fourteen  days'  notice  shall  be  given  in  one  or  more  of  the  public 
newspapers  published  in  the  county  in  which  the  said  parish  shall  be 
situate,  expressing  the  intention  of  entering  into  such  contract,  in  order 
that  any  person  or  persons  vnlling  to  undertake  the  same  may  make 
proposals  for  that  purpose,  to  be  offered  and  presented  to  the  said  in- 
spectors at  a  certain  time  and  place  in  such  notice  to  be  mentioned: 
Provided  always,  that  if  the  said  inspectors  shall  be  of  opinion  that  it 
will  not  be  advantageous  to  contract  with  the  person  or  persons  offering 
the  lowest  price,  it  shall  be  lawful  for  the  said  inspectors  to  contract 
with  such  other  person  or  persons  as  they  shall  think  proper."  (a) 

Sect.  58.  "In  case  the  same  shall  not  be  well  and  sufficiently  per- 
foi-med,  according  to  the  terms,  intent,  and  meaning  of  such  contract  or 
contracts,  or  shall  not  be  finished  or  completed  at  or  vsdthin  the  time  or 
times  specified  in  such  contract  or  contracts,  then  the  said  inspectors 
may  cause  an  action  to  be  brought  in  any  of  his  Majesty's  courts  of  law 
at  Westminster  agamst  any  such  contractor,  for  any  penalty  contamed 
in  his  contract ;  and  on  proof  of  his  signing  the  said  contract  or  con- 
tracts, or  non-performance  thereof  at  the  time  or  times  for  that  purpose 
to  be  therein  mentioned,  the  said  inspectors  shall  be  entitled  to  and 
recover  the  full  penalty  contained  in  any  such  contract,  which,  when  re- 
covered, shall  be  apphed  for  the  purposes  of  this  Act :  Provided  always, 
that  it  shall  be  lawful  for  the  said  inspectors  (if  they  think  fit)  to  com- 
pound and  agree  with  any  contractor  for  any  penalty  incurred  by  him  for 
the  breach  or  non-performance  of  any  such  contract,  for  such  sum  of 
money  as  the  said  inspectors  shall  think  proper,  not  being  less  than  the 
injury  or  damage  sustained  by  the  breach  or  non-performance  of  such 
contract,  and  all  costs,  charges,  and  expenses  which  shall  be  occasioned 
thereby ;  and  it  shall  be  lawful  for  the  said  inspectors  to  cancel  or  make 
void  any  contract  with  any  person  or  persons  whomsoever,  by  mutual 
consent,  if  they  shall  think  proper." 

Sect.  59.  "  The  said  inspectors  may,  and  they  are  hereby  authorized 
and  empowered  to  treat  with  the  owner  or  owners  and  occupier  or  occu- 
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(fl)  As  power  is  given  by  sect.  15  to 
the  ratepayers,  to  abandon  the  provi- 
sions of  this  Act,  it  would  not  be  ad- 
visable for  the  inspectors  to  enter  into 


2.  By 

Statute. 

3  &  4  Will.  4, 
c.  90. 


Power  for  inspec- 
tors to  contract 
for  the  works 
directed  to  be 
done  by  this  Act. 


Inspectors  may 
sue  for  bi'each  of 
contract ; 


any  contract  for  a  longer  time  than 
they  themselves  are  to  continue  in 
office.     {Tidd  Pratt's  Notes,  p,  45.) 


or  may  com- 
pound with  con- 
tractor J 


or  contract  may 
be  cancelled. 


Inspectors  may 
purchase  or  rent 
ground  or  build- 
ings for  the  pur- 
poses of  this  Act. 
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.       2.  By 

Statute. 

3  &  4  wui.  4, 
c.  90. 


Property  of 
lamps,  etc., 
vested  in  the 
inspectors. 


ILtslittng  an9  21S$atd^ing. 


§11- 


Actions,  etc.,  to 
be  brought  in 
name  of  inspec- 
tors. 


Inspectors  of  ad- 
joining paristies 
may  unite. 


Forms  of  infor- 
mation and  con- 
viction. 


Form  of  Informa- 
tion. 


piers  of  any  houses,  buildings,  lands,  and  grounds,  for  the  purposes  of 
this  Act,  for  such  sum  or  sums  of  money,  or  yearly  rent,  or  for  such  time 
as  to  them  shall  appear  reasonable  (which  sum  or  sums  of  money  and 
yearly  rent  shall  be  respectively  paid  out  of  the  moneys  to  arise  by  virtue 
of  this  Act),  in  such  place  or  places  as  they  may  think  proper." 

Sect.  60.  "  The  property  of  and  in  all  lamps,  lamp  irons,  lamp  posts, 
watch-houses,  watch-boxes,  posts,  chaius,  pales,  and  rails  in,  about,  or 
belonging  to  the  said  streets  and  places  within  any  parish  or  part  of  a 
parish  adopting  the  provisions  of  this  Act,  or  any  of  them,  and  of  and  in 
aU  the  iron,  timber,  stones,  bricks,  and  other  materials  and  furniture  and 
tilings  of,  in,  and  belonging  thereto  (except  when  the  same  shall  be 
otherwise  regulated  by  contract  with  the  said  inspectors),  shall  be,  and 
the  same  are  hereby  vested  iu  the  said  inspectors,  and  may  be  sold  and 
disposed  of  from  time  to  tune,  as  they  shall  think  proper ;  and  the  money 
arising  from  such  sale  or  sales  shall  be  applied  towards  the  purposes  of 
this  Act ;  and  the  said  inspectors  are  hereby  authorized  and  empowered 
to  bring  or  cause  to  be  brought  any  action  or  actions  in  such  name  or 
names  and  in  manner  as  herein  is  provided,  or  to  prefer  or  order  and 
direct  the  preferring  of  any  bill  or  bills  of  indictment  against  any  person 
or  persons  who  shall  steal,  take,  or  carry  away  (as  the  case  may  be)  all 
or  any  part  of  such  lamp  irons,  lamp  posts,  watch-houses,  watch-boxes, 
iron,  timber,  and  stone,  bricks,  furniture,  posts,  chains,  pales,  rails,  or 
other  materials  and  things  as  aforesaid ;  and  in  all  such  actions  or  biUs 
of  indictment  it  shall  be,  and  be  deemed  and  taken  to  be,  sufficient  to 
state  generally  that  the  article  or  articles,  thing  or  things,  for  or  on 
account  of  which  such  action  or  actions  shall  be  brought,  or  such  bill  or 
bills  of  indictment  preferred,  is  or  are  the  property  of  the  inspectors, 
without  particularly  stating  or  specifying  the  name  or  names  of  all  or 
any  of  the  said  inspectors." 

Sect.  61.  "  It  shall  be  lawful  for  the  inspectors  appointed  by  any  parish 
adopting  the  provisions  of  this  Act,  to  unite  with  the  inspectors  of  any 
adjoining  parish  or  parishes,  for  the  better  carrying  into  effect  the  pur- 
poses of  this  Act." 

Sect.  62.  "And  for  the  more  easy  prosecution  and  conviction  of  of- 
fenders against  this  Act,  be  it  further  enacted,  that  all  and  every  justices 
and  justice  of  the  peace  before  whom  any  person  or  persons  shall  be  con- 
victed or  prosecuted  for  any  offeilce  against  this  Act,  shaU  and  may 
cause  the  information  and  conviction  respectively  to  be  drawn  in  the 
form  following,  or  in  other  words  to  the  same  effect  (that  is  to  say) : — 


of 


Form  of  convic- 
tion. 


Be  it  remembered,  that  on  the  day  of  ,  A.  B., 

of  ,  informeth  of  his  Majesty' s  justice  [or 

to  tdit,     )  justices'^  of  the  peace  for  the  said  of  ,  that 

,  of  ,  in  the  of  [here  describe 

the  offence,  with  the  time  and  place,  and  follow  the  Act  as  near  aa  may  be], 
contrary  to  the  provisions  of  an  Act  made  in  the  year  of  the  reign  of 

King  William  the  Fourth,  intituled  [insert  the  title  of  this  Act],  which  hath  im- 
posed  a  forfeiture  of  for  the  said  offence^ 

Taken  the  day  of  ,  before  , 


"  Cownty  \      Be  it  remembered,  that  on  the  day  of  ,  in 

of  >  the  year  of  the  reign  of  ,  and  in  the  year  of 

to  wit.     )  our  Zord  ,  A.  B.  is  convicted  before  of  his 

Majesty's  justice  [or  justices']  of  the  peace  for  the  said  ,  for  piere 

specify  the  offence,  and  when  and  where  committed],  contrary  to  the  form  of 
the  statute  made  in  the  year  of  the  reign  of  King  William  the  Fourth, 

intituled  [here  set  forth  the  title  of  this  Act]  ;  and  do  hereby  declare 

and  adjudge  that  the  said  hath  forfeited  for  the  said  offence  the  sum 

of  [or  shall  be  committed  to  for  the  space  of  j 

as  the  case  may  he]. 

Given  under  hand   and  seal    the  day  and  year  first  above  written^ 
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Sect.  63.  "  All  fines,  peii,alties,  and  forfeitures  inflicted  or  imposed  by 
this  Act,  or  by  virtue  of  any  rule  or  order  made  in  pursuance  hereof  (the 
mode  of  recoveiy  whereof  is  not  herein  otherwise  provided  for),  may,  in 
case  of  non-payment  thereof  be  recovered  in  a  summary  way,  by  order 
and  adjudication  of  any  two  justices  of  the  peace,  on  complaint  to  them 
for  that  purpose  exhibited,  and  afterwards  be  levied,  as  well  as  the  costs 
(if  any)  of  such  proceedings,  on  non-payment,  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender  or  respective  offenders,  or  person  or 
persons  liable  to  pay  the  same,  by  warrant  under  the  hands  and  seals  of 
such  justices,  who  are  hereby  authorized  and  required  to  summon  and 
examine  any  witness  upon  oath  or  affirmation  of  and  concerning  such 
offences,  matters,  and  things,  and  to  hear  and  determine  the  same ;  and 
the  overplus  (if  any)  of  the  money  raised  or  recovered,  after  discharging 
the  fine,  penalty,  or  forfeiture  for  which  such  warrant  shall  be  issued, 
and  the  costs  and  expenses  of  recovering  and  levying  the  same  (if  any 
such  there  be),  shall  be  rendered  to  the  owner  or  owners  of  the  goods 
and  chattels  so  seized  and  distrained ;  all  which  penalties,  not  herein 
directed  to  be  otherwise  apphed,  shall  be  paid  to  the  said  inspectors  or 
their  treasurer,  to  be  apphed  for  such  purposes  of  this  Act  as  the  said 
inspectors  shall  order  and  direct,  except  in  all  such  cases  where  the 
penalty  or  forfeiture  shall  be  incurred  by  the  said  inspectors,  and  then 
the  same  shall  be  paid  to  the  informer ;  and  it  shall  be  lawful  for  the 
said  justices  to  order  the  offender  or  offenders  so  convicted  to  be  detained 
in  safe  custody  until  return  can  be  conveniently  made  to  such  warrant 
or  warrants  of  distress,  unless  the  said  offenrler  or  offenders  shall  give 
sufiicient  security,  to  the  satisfaction  of  such  justices,  for  his,  her,  or  their 
appearance  before  the  said  justices,  on  such  day  or  daj^s  as  shall  be  ap- 
pointed for  the  return  of  such  warrant  or  warrants  of  distress,  such  day 
or  days  not  being  more  than  seven  days  from  the  time  of  taking  such 
security,  and  which  security  the  said  justices  are  hereby  empowered  to 
take  by  way  of  recognizance  or  otherwise;  but  if  upon  the  return  of  sucli 
warrant  or  warrants  it  shall  appear  that  no  sufficient  distress  can  be  had 
whereupon  to  levy  the  said  penalty  or  penalties,  and  such  costs  as  aforesaid, 
and  the  same  shall  not  be  forthwith  paid,  or  in  case  it  shall  appear  to 
the  satisfaction  of  any  such  justices,  upon  the  confession  of  the  offender 
or  offenders,  or  otherwise,  that  he,  she,  or  they  have  or  hath  not  sufficient 
goods  and  chattels  whereupon  such  penalties,,  forfeitures,  costs,  and  ex- 
penses can  be  levied  if  a  warrant  of  distress  were  issued,  such  justices 
shall  not  be  required  to  issue  such  warrant  of  .distress,  and  thereupon  it 
shall  be  lawful  for  such  justices,  and  they  are  hereby  reqviired  and  em-. 
powered,  by  warrant  or  warrants  ujider  their  hands  and  seals,  to  commit 
such  offender  or  offenders  to  tlie  common  gaol  or  house  of  correction  in 
the  said  county  or  place  in  wHoh  the  said  parish  shall  be  situate,  there 
to  be  kept,  with  or  without  hard  labour,  without  bail  or  mainprize,  for 
any  time  not  exceeding  six  calendar  months,,  or  until  such  offender  or 
offenders  shall  have  paid  suph  penalty  or  penalties,  and  aU  costs  and 
charges  attending  such  proceedings  as  aforesaid,  to  be  ascertained  by 
such  justices,  or  shall  otlierwise  be  discharged  by  due  course,  of  law." 

Sect.  64.  Provided  always,  "  That  nothing  herein  contained  shall  be 
deemed,  construed,  or  taken  to  extend  to  render  the  said  inspectors  per- 
sonally, or  any  of  their  goods  and  chattels  (other  than  such  as  may  be 
invested  in  them  in  pursuance  of'  this  Act)'  hable  to'  the  payment  of  any 
sum  or  sums  of  money  as  or  by  way  of  compensation  or  satisfaction  in 
the  cases  in  which  such  compensation  or  satisfaction  is  herein  directed 
to  be  made  by  the  said  inspectors." 

Sect.  63.  "  No  inhabitant  of  any  parish  adopting  the  provisions  of  this 
Act  shall  be  deemed  an  incompetent  witness  in  any  action,  sviit  or  inior- 
mation,  complaiat,  appeal,  prosecution,  or  proceedings  to  be  had,  made, 
prosecuted,  or  carried  on  under  the  authority  of  tlus  Act." 

Sect.  66.    Provided  also,  "  That  if  any  person  or  persons  shall  find 

VOL.  III.  2  c 


a.  % 

Statute. 

3  &  4  Will.  4, 
0.  90. 

Recovery  nnrl 
application  of 
penalties. 


Penalties  liow 
applied. 


Offender  may  be 
detained  till 
return  made  to 
warrant  of  dis- 


If  not  sufficient 
distress,  etc. 


Offender  m-ij'  be 
sent  to  common 
gaol,  etc.,  for  not 
exceeding  six 
months. 


Inspectors 
exempted  from 
personal  lia- 
bility. 


Inhabitants  may 
be  witnesses. 


Appeal  to  the 
quarter  sessions 


2.  By 

Statute. 

3  &  4  Will.  4. 
c.  90. 

against  order  of 
inspectors,  etc, 

"within  four  ca- 
lendar months 
after  caui^e  of 
complaint,  etc. 


Fourteen  days' 
notice  in  "writing 
to  be  given  to 
inspectors,  etc., 

*  and. 

and  recognizance 
to  be  entered 
into. 
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himseK,  herself,  or  themselves  aggrieved  by  any  order,  direction,  or  ap- 
pointment of  the  said  inspectors,  or  any  order  or  conviction  of  one  or 
more  justice  or  justices  of  the  peace,  it  shall  be  lawful  for  such  person  or 
persons  to  appeal  to  any  general  or  quarterly  sessions  of  the  peace  to  be 
held  in  and  for  the  county,  city,  riding,  borough,  town,  sldre,  division, 
liberty,  or  place  in  which  the  parish  shall  be  situate,  withia  four  calendar 
months  next  after  the  cause  of  complaint  shall  have  arisen,  or  if  such  ■ 
sessions  shall  be  held  before  the  expiration  of  one  calendar  month,  then 
suoli  appeal  shall  be  made  to  the  secondly  succeeding  sessions,  either  of 
which  court  of  sessions  is  hereby  empowered  to  hear  and  finally  deter- 
mine the  matter  of  the  said  appeal,  and  to  make  such  order  thereia  as  to 
them  shall  seem  meet,  which  order  shall  be  final  and  conclusive  to  and 
upon  all  parties ;  provided  that  the  person  or  persons  so  appealing  shall 
give  or  cause  to  be  given  at  least  fourteen  days'  notice  in  writing  of  his, 
her,  or  their  intention  of  appealing  as  aforesaid,  and  of  the  matter  or 
cause  thereof  to  the  said  inspectors,  or  other  the  respondent  or  respond- 
ents, that*  witliin  five  days  after  such  notice  shall  enter  into  a  recogni- 
zance before  some  justice  of  the  peace,  with  sufficient  securities  condi- 
tioned to  try  such  appeal  at  the  then  next  general  sessions  or  quarter 
sessions  of  the  peace,  wliich  shall  first  happen,  and  to  abide  the  order  of 
and  pay  such  costs  as  shall  be  awarded  by  the  justices  at  such  quarter 
sessions  or  any  adjournment  thereof;  and  such  justices,  upon  hearing 
and  finally  determining  such  matter  of  appeal,  shall  and  may,  according 
to  their  discretion,  award  such  costs  to  the  party  appealing  or  appealed 
against  as  they  shall  tliink  proper  ;  and  their  determination  in  or  con- 
cerning the  premises  shall  be  conclusive  and  binding  on  aU  parties  to  all 
intents  and  purposes  whatsoever."  (See  post,  Form  No.  31 ;  as  to  ap- 
peals in  general,  see  tit.  "  Appeal,"  Vol.  I.) 

Appeals  against         Sect.  67.  Provided  also,  "  That  if  any  person  or  persons  shall  fimd  him- 

rate  to  be  subject   gelf,  herself,  Or  themselves  aggrieved  by  any  rate  made  by  the  overseers 

appe.Ss  agalnsT     "^  t^^^  poo^^  for  the  purposes  of  this  Act,  he,  she,  and  the}'  may  appeal  to 

poor  rates.  any  general  or  quarterly  sessions  of  the  peace  to  be  held  in  and  for  the 

county,  city,  riding,  borough,  town,  shire,  division,  liberty,  or  place  m 

which  the  parish  shall  be  situated ;  and  all  such  appeals  shall  be  subject 

to  the  same  rules,  regulations,  provisions,,  and  directions,  and  shall  be 

prosecuted  and  proceeded  with  in  the  Kke  manner  as  appeals  against 

rates  made  for  the  relief  of  the  poor  in  such  parish." 

Sect.  68.  Provided  also,  "  That  no  plaintiff  or  plaintiffs  shall  recover 
in  any  action  or  actions  for  any  ii'regularity,  trespass,  or  other  proceed- 
ings made  or  committed  in  execution  of  this  Act,  if  tender  of  sufficient 
amends  shall  be  made  by  or  on  behalf  of  the  party  or  parties  who  shall 
have  committed  any  such  irregularity,  trespass,  or  wrongful  proceedings 
before  such  action  brought ;  and  in  case  no  tender  shall  have  been  made, 
it  shall  be  lawful  for  the  defendant  or  defendants  in  any  such  action,  by 
leave  of  the  Court  where  such  action  shall  depend,  at  any  time  before 
issue  joined,  to  pay  into  Court  such  sum  of  money  as  he  or  they  shall 
think  fit,  whereupon  such  proceedings,  order,  and  adjudication  shall  he 
made,  had,  and  given  in  and  by  such  Court  as  hi  other  actions  where  the 
defendant  is  allowed  to  pay  money  into  Court." 

Sect.  69.  "  No  action  or  suit  shall  be  commenced  against  any  person 
or  persons  for  anj'tliing  done  in  pursuance  of  or  under  the  authority  of 


PlaintiEf  not  to 
recover  in  any 
action  after  ten- 
der of  sutiicient 
amends. 


Limitation  of 
actions  (a). 


(a)  As  to  clauses  of  this  description 
in  general,  see  tits.  "  Justioes,"  ante, 
"  Constable,"  Vol.  I.  See  Butler  v. 
Ford,  \  G.  ^  M.  671.  In  Burns  v. 
Carter  {Z  M.  ^  P.  1 ;  5  Bhig.  429, 
S.  0.)  it  was  held,  that  the  time  li- 
mited for  the  oommenoement  of  ac- 


tions for  anything  done  in  pursuance 
of  any  foca^  paving  Act,  was  regulated 
by  the  Metropolis  General  Paving 
Act,  57  Geo.  3,  c.  29,  s.  136,  which  in 
effect  repealed  the  clause  in  the  Clink 
Liberty  Paving  Act,  62  Geo.  3,  c.  14, 
B.  122. 
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or  colour  of  this  Act,  until  twenty-one  clays'  notice  has  been  given  thereof 
in  writing  to  the  said  inspectors,  nor  after  sufficient  satisfaction  or  tender 
thereof  has  been  made  to  the  party  or  parties  aggrieved,  nor  after  six 
calendar  months  next  after  the  fact  committed  for  which  such  action  or 
actions,  suit  or  suits,  shall  be  so  brought ;  and  every  such  action  shall  be 
brought,  laid,  and  tried  where  the  cause  of  action  shall  have  arisen,  and 
not  in  any  other  comity  or  place ;  and  the  defendant  or  defendants  in 
such  actions  or  suits  may  plead  the  general  issue,  or  give  this  Act  and 


2.  By 

Statute. 

3  &  4  Will.  4, 
c.  90. 

Notice  of. 

Tender  of 
amends. 
-    -  -  -  Venue, 

every  special  matter  in  evidence,  at  any  trial  or  trials  which  shall  be  had  General  issue, 
tliereupon ;  and  if  the  matter  or  thing  shall  appear  to  have  been  done 
under  or  by  virtue  of  this  Act,  or  if  it  shall  appear  that  such  action  or 
suit  was  brought  before  twenty-one  days'  notice  thereof  was  given  as 
aforesaid,  or  if  any  action  or  suit  shall  not  be  commenced  within  the  time 
before  limited,  or  shall  be  laid  in  any  other  county  or  place  than  as  afore- 
said, then  the  jury  or  juries  shall  find  a  verdict  for  the  defendant  or  de- 
fendants therein ;  and  if  a  verdict  or  verdicts  shall  be  found  for  any  such 
defendant  or  defendants,  or  if  the  plaintiff  or  plaintiffs  in  such  action  or 
actions,  suit  or  suits,  shall  become  nonsuit,  or  suffer  a  discontinuance  of 
such  action  or  actions,  or  if,  upon  any  demurrer  or  demurrers  in  such 
action  or  actions,  judgment  shall  be  given  for  the  defendant  or  defendants 
therein,  then  and  in  any  of  the  cases  aforesaid  such  defendant  or  defen- 
dants shall  have  double  costs,  and  shaU  have  such  remedy  for  recovering  Double  costs, 
the  same  as  any  defendant  or  defendants  may  have  for  his,  her,  or  their 
costs  in  any  other  case  by  law."  [But  now  by  the  5  &  6  Vict.  c.  97,  s.  2, 
the  defendant  shall  have  only  such  costs  taxed  to  him  as  will  fully  in- 
demnify him.] 

Sect.  70;   "  No  proceedings  to  be  had  and  taken  in  pursuance  of  this   Proceedings  not 
Act  shall  be  quashed  or  vacated  for  want  of  form,  or  be  removed  by  cer-   *"  *"=  unlawful 
tiorari  or  any  other  writ  or  process  whatsoever  into  any  of  his  Majesty's   cJrtiorarL   '"^'"' 
courts  of  record  at  Westminster  or  elsewhere."     (As  to  clauses  of  this 
description,  see  tit'.  "  Conviction,"  Vol.  I.) 

Sect.  71.  "  The  provisions  of  this  Act  may  be  adopted  in  any  parish  Parishes  may 
either  as  to  Kghting  or  as  to  watching,  or  as  to  hghtiag  and  watch-  adopt  only  parts 
ing, .  as  may  be  deemed  expedient ;  and  the  provisions  of  this  Act 
may  be  adopted  in  any  parish  so  far  as  the  same  relate  to  lighting, 
although  such  parish  shall  be  watched  under  or  by  virtue  of  any 
Act  of  Parliament  passed  for  that  purpose,  and  may  be  adopted  in  any 
parish  so  far  as  the  same  relate  to  watching,  although  such  parish  shall 
be  lighted  under  or  by  virtue  of  any  Act  of  Parliament  passed  for  that 
purpose." 


powers  of  the 
Act. 


10  Geo.  4,  c.  44. 


Sect.  72.  "  Nothing  in  this  Act  contained  shaU  be  construed  to  extend  Limiting  the 
to  abridge,  repeal,  alter,  amend,  or  interfere  with  the  powers  and  provi-  po'^^'^ "' "" 
sions  contained  in  an  Act  made  and  passed  m  the  tenth  year  of  the  reign 
of  his  late  Majesty  King  George  the  Fourth,  intituled  '  An  Act  for  Im- 
proving the  Police  in  and  near  the  Metropolis,'  or  to  extend  to  any 
parish  or  place  ah-eady  regulated  by  or  under  the  provisions  of  any  Act 
of  ParUament'for  aU  the  purposes  hereinbefore  provided  for,  or  to  inter- 
fere with  the  powers  which  any  corporate  body  may  have  with  respect  to 
watching  and  lighting." 

Sect.  73.    "  It  shall  and  may  be  lawful  to  and  for  the  inhabitants  of  Parts^of  parishes 
part  of  any  parish  to  hold  a  meeting  of  the  inhabitants  of  such  part,  to   provision  of  this 
be  convened  in  manner  herein  directed,  and  to  be  composed  of  such  in-    Act. 
habitants  only,  for  the  purpose  of  determining  whether  the  provisions  in 
this  Act  contained,  or  any  of  them,  shall  be  adopted  and  carried  into  exe- 
cution in  such  part  of  the  said  parish ;  and  that  aU  such  meetings  shall 
be  subject  and  liable  to  all  the  clauses,  regulations,  and  restrictions  in 
this  Act  contained  in  respect  of  meetings  to  be  convened  for  the  purpose 

3  c  ,4 
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2.  By 

Statute. 


3  &  4  Will.  4, 
c.  90. 


thereof;  and  that  the  churchwardens  of  the  said  parish  {a)  shall  act  in 
the  same  manner  for  such  part  of  the  parish,  the  inhabitants  of  which 
may  be  desirous  of  adopting  the  provisions  of  this  Act,  for  carrying  the 
provisions  of  the  same  into  efi'eot,  as  they  could  by  virtue  hereof  act  for 
the  parish  at  large ;  and  that  the  overseers  of  the  poor  of  the  said  parish, 
or  of  any  township  or  division  of  the  said  parish,  shall  be  amenable  to 
the  provisions  of  tliis  Act,  so  far  as  they  may  relate  to  the  part  of  such 
parish  situate  within  or  partly  within  the  division  or  district  for  which 
such  overseers  shall  act,  for  the  purpose  of  levying,  raising,  and  paying 
the  rates  vsdthin  the  part  of  such  parish  adopting  the  provisions  of  tliis  Act, 
in  the  same  manner  as  they  would  be  if  the  whole  parish,  township,  or 
place  for  which  they  act  had  adopted  the  provisions  of  this  Act :  Pro- 
vided always  that  no  proceedings  of  the  said  inhabitants,  nor  any  rate  to 
be  raised  or  levied  in  pursuance  of  such  proceedings  shall  extend  to  any 
part  of  tlie  said  parish  wliich  may  already  be  regulated  by  or  under  the 
provisions  of  any  Act  for  the  purposes  in  this  Act  mentioned,  nor  inter- 
fere with  the  powers  and  provisions  of  such  Act  or  the  execution  thereof 
in  any  respect  whatsoever." 

Sect.  74.  "It  shall  be  lawful  for  any  surveyor  or  other  person  or  persons 
acting  by  or  under  the  authority  of  commissioners  of  sewers,  at  any  time 
or  times  in  the  daytinie,  to  enter  into  any  manufactory,  gasometer,  re- 
ceiver, or  other  building  belonging  to  any  gas  company  or  companies,  or 
the  said  inspectors,  in  order  to  inspect  and  examine  if  there  be  any  escape 
of  gas,  or  any  washings  or  other  waste  Uquids,  substances,  or  other  tilings 
whatsoever,  which  shall  arise  or  be  produced  in  the  prosecution  of  the 
said  gas  works,  or  in  the  manufacture  or  process  of  making  or  procuring 
such  gas,  into  any  public  sewer  or  drain ;  and  if  such  surveyor  or  other 
person  or  persons  acting  by  or  under  the  authority  of  commissionei's  of 
sewers  shaE  at  any  such  time  or  times  be  refused  admittance  or  entrance 
into  any  such  manufectoiy,  gasometer,  receiver,  or  other  building,  for  the 
purpose  of  making  such  inspectioi;  and  examination  as  aforesaid,  or  on 
being  admitted  shall  be  obstructed  in  or  prevented  from  making  such  in- 
spection and  examination  as  aforesaid,  the  said  gas  company  or  com- 
panies, or  the  said  inspector,  so  offemiing,  shall  forfeit  and  pay  for  every 
such  offence  the  sum  of  ^620," 

tt.eVi°h't7o'f''thI        ^^'^^-  ''^-  Pi'O'rided  always,  "  Tha,t  notliing  in  this  Act  contained  shall 

commissioners  of   extend,  or  be  deemed  or  construed  to  extend,  to  prejudice,  diminish, 

sewers;  alter,  or  take  away  any  of  the  rights,  powers,  or  authorities  vested  in 

commissioners  of  sewers,  but  all  the  riglil^s,  powers,  and  authorities  vested 

in  them  shall  be  as  good,  valid,  and  effectual  as  iftliis  Act  had  not  been 

made." 


but  not  to  inter- 
fere with  any 
local  Act. 


Surveyor  of  com- 
missioners of 
sewers  may  enter 
into  gas  worlcs, 
to  see  if  there  be 
any  escape  of 
gas,  etc. 


nor  to  affect  the 
Universities. 


Construction  of 
Act. 


Sect.  76.  Provided  always,  "  That  notliing  in  tins  Act  contained  shall 
extend  to  alter  or  in  any  manner  to  affect  any  of  the  rights  or  privileges 
of  the  Universities  of  Oxford  or  Cambridge,  or  any  of  tlie  powers  vested 
by  charter  or  otherwise  in  the  chancellors,  masters,  and  scholars,  and 
their  successors,  ofthe  said  Universities." 

Sect.  77.  "  The  powers  giveii  to  watch  and  Ught  any  parish  shall  be 
understood  to  be  given  to  any  wapentalce,  division,  city,  borough,  hberty, 
township,  market  town,  franchise,  hamlet,  tithing,  precinct,  and  chapelry, 
or  parts  witlim  the  same ;  and  that  where  the  word  'parish'  is  used,  it 
shall  be  understood  to  extend  to  any  parts  witlun  the  same  ;  and  that  the 
powers  given  to  a  churchwarden  shall  be  understood  to  be  given  to  any 
chapelwarden,  overseer,  or  other  person  usually  calling  any  meeting  on 
parochial  business;  and  that  the  words  'justice  of  the  peace'  shall  be 
understood  to  mean  justices  of  the  peace  for  the.  county,  city,  borough, 
town,  division,  riding,  sliire,  liberty,  or  place  in  winch  the  parish  which 


(a)  See  Reg.  v.  Kingswinford,  ante,  note  (4),  p.  364. 
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may  adopt  the  provisions  of  this  Act  shall  be  situate ;  and  the  word '  rate-  3.  ITis  Oas- 

payer'  to  include  all  persons  assessed  to  and  paying  rates  for  the  relief  works  Clauses 
of  the  poor."  Act. 

Sect.  78.  "  This  Act  shall  be  deemed  and  taken  to  be  a  public  Act,  and  3  &  4  wm.  4, 

shall  be  judicially  taken  notice  of  as  such  by  all  judges,  justices,  and  "■  ^°- 

others,  without  being  specially  pleaded."  Public  Act. 


Interpretations 
in  tills  Act, 


III.  m^t  ffiastoorfes  Clauses  ^ct. 

By  the  10  Vict.  c.  15,  after  reciting  that  it  is  expedient  to  comprise  in 
one  general  Act  sundry  provisions  usually  contained  in  Acts  of  Parlia- 
ment authorizing  the  construction  of  gasworks  for  supplying  towns  with 
gas ;  and  that,  as  well  for  avoiding  the  necessity  of  repealing  such  provi- 
sions in  each  of  the  several  Acts  relating  to  such  undertakings  as  for 
ensuring  greater  uniformity  in  the  provisions  themselves,  it  is  expedient 
to  enact  and  it  is  enacted  as  follows : — 

1.  This  Act  shall  extend  only  to  such  gasworks  as  shall  be  authorized  Extent  of  Act. 
by  any  Act  of  Parliament  hereafter  to  be  passed  which  shall  declare  that 

tills  Act  shall  be  incorporated  therewith,  and  all  the  clauses  of  this  Act, 
.save  so  far  as  they  shaU  be  expressly  varied  or  excepted  by  any  such  Act, 
shall  apply  to  the  undertaking  authorized  thereby,  so  far  as  the  same 
shall  be  applicable  to  such  undertaking,  and  shall,  with  the  clauses  of 
every  other  Act  which  shall  be  incorporated  therewith,  form  part  of  such 
Act,  and  be  construed  therewith  as  forming  one  Act. 

And  with  respect  to  the  construction  of  this  Act,  and  any  Act  incor- 
porated therewith,  be  it  enacted  as  follows : — 

2.  The  expresion  "the  special  Act,"  used  in  this  Act,  shall  be  con-    "Special  Act.', 
strued  to  mean  any  Act  which  shall  be  hereafter  passed  authorizing  the 
construction  of  gasworks,  and  vrith  which  tliis  Act  shall  be  so  incor- 
porated as  aforesaid;  and  the  word  "prescribed,"  used  in  this  Act  in   "Prescribed." 
reference  to  any  matter  herein  stated,  shall  be  construed  to  refer  to  such 

matter  as  the  same  shall  be  prescribed  or  provided  for  in  the  special 
Act,  and  the  sentence  in  which  such  word  ocotu's  shall  be  construed  as  if, 
instead  of  the  word  "prescribed,"  the  expression  "prescribed  for  that 
purpose  in  the  special  Act"  had  been  used;  and  the  expression  "the 
lands '  'shall  mean  the  lands  which  shall  by  the  special  Act  be  authorized 
to  be  taken  or  used  for  the  purposes  thereof;  and  the  expression  "  the 
undertaking  '  shall  mean  the  gasworks  and  the  works  connected  there- 
with by  the  special  Act  authorized  to  be  constructed ;  and  the  expression 
"  the  undertakers  "  shall  mean  the  persons  by  the  special  Act  authorized 
to  construct  the  gasworks. 

3.  The  foUowing  words  and  expressions  in  both  this  and  the  special 
Act;  and  any  Act  incorporated  therewith,  shaU  have  the  meanings  hereby 
assigned  to  them,  unless  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction  (that  is  to  say) : — 

Words  importing  the  single  number  only  shall  include  the  plural 
number,  and  words  importing  the  plural  nimiber  only  shall  include 
also  the  singular  number. 

Words  importing  the  masculine  gender  shall  include  females. 

The  word  "person"  shall  include  corporation,  whether  aggregate  or 
sole. 


"Tlie  lands." 

"  Tile  under- 
taldng." 


'  Tiie  under- 
takers." 


Interpretations 
in  tills  and  ttie 
special  Act 


Number. 


Gender. 
•*  Person.' 


The  word  "lands"  shall  include  messuages,  lands,  tenements,  and   "Lands." 
hereditaments  or  heritages  of  any  tenure. 
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3.  The  Gas- 

ivorhs  Glauses 

Act. 

"Street." 
*'The  gasworks." 

"Gas  rate." 

"  Month." 

"Superior 
Courts." 


"Oath." 
"  County." 

"Justice." 

"  Two  justices.'' 
"Sheriff." 


"Quarter  Ses- 
sions." 


Short  title  of  the 
Act. 


Form  in  which 
portions  of  this 
Act  may  be  in- 
corporkted  in 
other  Acts. 


The  word  "  street"  shall  include  any  square,  court,  or  alley,  highway, 
lane,  road,  thoroughfare,  or  public  passage  or  place  within  the  limits 
of  the  special  Act. 

The  expression  "the  gasworks"  shall  mean  the  gasworks  and  the 
works  connected  therewith  by  the  special  Act  auQiorized  to  be  con- 
structed. 

The  expression  "  gas  rate  '*  shall  include  any  rent,  reward,  or  payment 
to  be  made  to  the  imdertakers  for  a  supply  of  gas. 

The  word  "  month  "  shall  mean  calendar  month. 

The  expression  "  superior  Courts,"  where  the  matter  submitted  to  the 
cognizance  of  the  superior  Courts  arises  in  England  or  Ireland, 
shall  mean  her  Majesty's  superior  Courts  of  record  at  Westminster 
or  Dublin,  as  the  case  inay  require,  and  shall  include  the  Court  of 
Common  Pleas  of  the  county  palatine  of  Lancaster,  and  the  Court 
of  Pleas  of  the  county  of  Durham ;  and  where  such  matter  arises  in 
Scotland,  it  shall  mean  the  Court  of  Session. 

The  word  "oath"  shall  include  affirmation  in  the  case  of  Quakers, 
and  any  declaration  la\^'fuUy  substituted  for  an  oath  in  the  case  of 
any  other  persons  allowed  by  law  to  make  a  declaration  instead  of 
taldng  an  oath, 

The  word  "  coimty  "  shall  include  riding  or  other  division  of  a  county 
having  a  separate  commission  of  the  peace,  and  in  Scotland  stewartry, 
and  any  ward  or  other  division  of  a  county  or  stewartry  having  a 
separate  sheriff;  and  it  shall  also  include  county  of  a  city  or  county 
of  a  town. 

The  word  "justice"  shall  mean  justice  of  the  peace  acting  for  the 
place  where  the  matter  requiring  the  cognizance  of  any  such  justice 
arises ;  and  where  any  matter  shall  be  autlioiized  or  required  to  be 
done  by  two  justices,  the  expression  "  two  justices  "  shall  be  under- 
stood to  mean  two  or  more  justices  met  and  acting  together. 

The  word  "  sheriff"  shall  mean  the  sheriff  depute  of  the  county  or 
ward  of  a  county  in  Scotland,  and  the  steward  depute  of  the 
stewartry  in  Scotland  in  which  the  matter  submitted  to  the  cog- 
nizance of  the  sheriff  arises,  and  shall  include  the  substitutes  of 
such  sheriff  depute  and  steward  depute  respectively. 

The  expression  "  quarter  sessions "  shall  mean  quarter  sessions  as 
defined  in  the  special  Act;  and  if  such  expression  be  not  there 
defined,  it  shall  mean  the  Court  of  general  or  quarter  sessions  of 
the  peace  which  shall  be  held  at  the  place  nearest  to  the  gasworks, 
or  the  principal  office  thereof,  for  the  county  or  place  in  which  the 
gasworks  are  situate,  or  for  some  division  of  such  county  having  a 
separate  commission  of  the  peace. 

Citing  the  Act.] — And  with  respect  to  citing  tliis  Act,  or  any  part 
thereof,  be  it  enacted  as  follows : — 

4.  In  citing  tliis  Act  in  other  Acts  of  Parliament,  and  in  legal  instru- 
ments, it  shall  be  enough  to  use  the  expression  "  The  Gasworks  Clauses 
Act,  1817." 

5.  For  the  purpose  of  incorporating  part  only  of  tliis  Act  with  any  Act 
hereafter  to  be  passed,  it  shall  be  enough  to  describe  tlie  clauses  of  this 
Act  with  respect  to  any  matter  in  the  words  introductory  to  the  enact- 
ment mtli  respect  to  such  matter,  and  to  enact  that  the  clauses  so 
described,  or  that  this  Act,  with  the  exception  of  tlie  clauses  so  described, 
shall  be  incorporated  with  such  Act,  and  thereupon  all  the  clauses  of 
this  Act  so  incorporated  shall,  save  so  far  as  they  are  expressly  varied 
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or  excepted  by  suoli  Act,  form  part  of  such  Act;  and  such  Act  shall  be  3.  The  Oas- 
construed  as  if  such  clauses  were  set  forth  therein  with  reference  to  the  works  Clauses 
matter  to  which  such  Act  relates.  -^et. 

Laying  of  Pipes^  — And  with  respect  to  the  breaking  up  of  streets  for 
the  purpose  of  laying  pipes,  be  it  enacted  as  follows : — 

6.  The  undertakers,  under   such  superintendence   as  is  hereinafter  Power  to  break 
specified,  may  open  and  break  up  the  soil  and  pavement  of  the  several  uSj^JfupeHit' 
streets  and  bridges  within  the  limits  of  the  special  Act,  and  may  open  tendencc,  and  to 
and  break  up  any  sewers,  drains,  or  tunnels  within  or  under  such  streets  opi^n  drains  (u). 
and  bridges,  and  lay  down  and  place  within  the  same  limits  pipes,  con- 
duits, service  pipes,  and  other  works,  and  from  time  to  time  repair,  alter, 

or  remove  the  same,  and  also  make  any  sewers  that  may  be  necessary 
for  carrying  off  the  washings  and  waste  liquids  which  may  arise  in  the 
maldng  of  the  gas,  and  for  the  purposes  aforesaid  may  remove  and  use 
aU.  earth  and  materials  in  and  under  such  streets  and  bridges,  and  they 
may  in  such  streets  erect  any  pillars,  lamps,  and  other  works,  and  do  all 
other  acts  which  the  undertakers  shall  from  time  to  time  deem  neces- 
sary for  supplying  gas  to  the  inhabitants  of  the  district  included  witloin 
the  said  limits,  doing  as  little  damage  as  may  be  in  the  execution  of 
the  powers  hereby  or  by  the  special  Act  granted,  and  making  compen- 
sation for  any  damage  which  may  be  done  in  the  execution  of  such 
powers. 

7.  Provided  always,  that  nothing  herein  shall  authorize  or  empower 
the  undertakers  to  lay  down  or  place  any  pipe  or  other  works  into, 
through,  or  against  any  building,  or  in  any  land  not  dedicated  to  public 
use,  without  the  consent  of  the  owners  and  occupiers  thereof;  except 
that  the  undertakers  may  at  any  time  enter  upon  and  lay  or  place  any 
new  pipe  in  the  place  of  an  existing  pipe  in  any  land  wherein  any  pipe 
hath  been  already  lawfully  laid  down  or  placed  in  pursuance  of  tliis  or 
the  special  Act,  or  any  other  Act  of  Parliament,  and  may  repair  or  alter 
any  pipe  so  laid  down. 

8.  Before  the  undertakers  proceed  to  open  or  break  up  any  street, 
bridge,  sewer,  drain,  or  tunnel,  they  shall  give  to  the  persons  under 
whose  control  or  management  the  same  may  be,  or  to  their  clerk,  sur- 
veyor, or  other  officer,  notice  in  writing  of  their  intention  to  open  or 
break  up  the  same,  not  less  than  three  clear  days  before  beginning  such 
work,  except  in  cases  of  emergency  arising  from  defects  in  any  of  tlie 
pipes  or  other  works,  and  then  so  soon  as  is  possible  after  the  beginning 
of  the  work,  or  the  necessity  for  the  same  shall  have  arisen. 

9.  No  such  street,  bridge,  sewer,  drain,  or  tunnel  shall,  except  in  the 
cases  of  emergency  aforesaid,  be  opened  or  broken  up,  except  under  the 
superintendence  of  the  persons  having  the  control  or  management  there- 
of, or  of  their  officer,  and  according  to  such  plan  as  shall  be  approved  of 
by  such  persons  or  their  officer,  or  in  case  of  any  difference  respecting 
such  plan,  then  according  to  such  plan  as  shall  be  determined  by  two 
justices ;  and  such  justices  may,  on  the  application  of  the  persons  having 
the  control  or  management  of  any  such  sewer  or  drain,  or  their  officer, 
require  the  undertakers  to  make  such  temporary  or  other  works  as  they 
may  think  necessary  for  guarding  against  any  interruption  of  tlie  drainage 
during  the  execution  of  any  works  which  interfere  with  any  such  sewer 
or  drain :   Provided  always,  that  if  the  persons  having  such  control  or 


Not  to  enter  on 
private  lands 
without  consent. 


Notice  to  be 
served  on  persons 
havings  control, 
etc.,  before 
breaking  up 
streets  or  open- 
ing drains. 


Streets  or  drains 
not  to  be  broken 
up  except  under 
superintendence 
of  persons  having 
control  of  the 


(«)  A  gas  company  without  any 
Parliamentary  powers  has  no  autho- 
rity to  open  streets  for  the  purpose  of 
laying  down  pipes ;  and,  if  the  streets 
are  broken  up  for  such  purposes,  both 


the  company  and  also  any  householder 
who  authorizes  such  acts  are  indict- 
able. [Reg.  V.  Longton  Gas  Company, 
29  L.  J.,  k.  C.  118.) 


If  persons  having 
the  control,  etc., 
fail  to  superin- 
tend, undertakers 
may  perform  the 
work  without 
them. 
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3.  ITie  Oas-    management  as  aforesaid,  and  their  officer,  faU  to  attend  at  the  time 

tcorlss  Glauses   fixed  for  the  opening  of  any  such  street,  bridge,  sewer,  drain,  or  tunnel, 

Act.  after  having  had  such  notice  of  the  undertakers'  intention  as  aforesaid, 

or  shall  not  propose  any  plan  for  breaking  up  or  opening  the  same,  or 

shall  refuse  or  neglect  to  superintend  the  operation,  the  undertakers  may 
perform  the  work  specified  in  such  notice  without  the  superintendence  of 
such  persons  or  their  officer. 

streets,  etc ,  jq.  "When  the  undertakers  open  or  break  up  the  road  or  pavement  of 

reinstated  with!  any  street  or  bridge,  or  any  sewer,  drain,  or  tunnel,  they  shall  with  all 
out  delay.  convenient  speed  complete  the  work  for  which  the  same  shall  be  broken 

up,  and  fiU  in  the  ground,  and  reinstate  and  make  good  the  road  or 
pavement,  or  the  sewer,  drain,  or  tunnel,  so  opened  or  broken  up,  and 
carry  away  the  rubbish  occasioned  thereby,  and  shall  at  all  times,  whilst 
any  such  road  or  pavement  shall  be  so  opened  or  broken  up,  cause  the 
same  to  be  fenced  and  guarded,  and  shall  cause  a  light  sufficient  for  the 
warnuig  of  passengers  to  be  Set  up  and  maintained  against  or  near  such 
road  or  pavement  where  the  same  shall  be  open  or  broken  up,  every 
night  during  which  the  same  shall  be  continued  open  or  broken  up,  and 
shall  keep  the  road  or  pavement  which  has  been  so  broken  up  in  good 
repair  for  three  months  after  replacing  and  making  good  the  same,  and 
for  such  further  time,  if  any,  not  being  more  than  twelve  months  in 
the  whole,  as  the  soil  so  broken  up  shall  continue  to  subside. 

Penalty  for  delay  11.  If  the  imdertakers  open  or  break  up  any  street  or  bridge,  or  any 
in  reinstaiing  sewer,  drain,  or  tunnel,  without  giving  such  notice  as  aforesaid,  or  in  a 
s  lee  s,     .  jnanner  difierent  from  that  which  shall  have  been  approved  of  or  deter- 

mined as  aforesaid,  or  without  making  such  temporary  or  other  works  as 
aforesaid  when  so  required, — except  in  the  cases  in  wliich  the  under- 
takers are  hereby  authorized  to  perform  such  works  without  any.  super- 
intendence or  notice,  or  if  the  imdertakers  make  any  delay  in  completing 
any  such  work,  or  in  filhng  in  the  ground,  or  reinstating  and  making 
good  the  road  or  pavement,  or  the  sewer,  drain,  or  tunnel,  so  opened  or 
broken  up,  or  in  carrying  away  the  rubbish  occasioned  thereby,  or  if  they 
neglect  to  cause  the  place  where  such  road  or  pavement  has  been  broken 
up  to  be  fenced,  guarded  and  lighted,  or  neglect  to  keep  the  road  or 
pavement  in  repair  for  the  space  of  three  months  next  after  the  same 
is  made  good,  or  such  further  time  as  aforesaid,  they  shall  forfeit  to  the 
persons  having  the  control  or  management  of  the  street,  bridge,  sewer, 
drain,  or  tunnel  in  respect  of  which  such  default  is  made,  a  sum  not 
exceeding  five  pounds  for  every  such  offence,  and  they  shall  forfeit  an 
additional  sum  of  five  pounds  for  each  day  dui-ing  which  any  such 
delay  as  aforesaid  shall  continue  after  they  shaU  have  received  notice 
thereof. 

In  case  of  delay,  12.  If  any  such  delay  or  omission  as  aforesaid  take  place,  the  persons 
reinstate  and"^^  having  the  control  or  management  of  the  street,  bridge,  sewer,  drain,  or 
recover  the  tunnel  in  respect  of  wliich  such  delay  or  omission  shall  take  place,  may 

expenses.  cause  the  work  so  delaj'ed  or  omitted  to  be  executed,  and  the  expense  of 

executmg  the  same  shall  be  repaid  to  such  persons  by  the  imdertakers ; 

and  such  expenses  may  be  recovered  in  the  same  manner  as  damages 

are  recoverable  under  tins  or  the  special  Act. 

Supply  of  Oas.]  — And  with  respect  to  the  supply  of  gas,  and  the  re- 
covery of  the  rent  to  be  paid  for  the  same,  be  it  enacted  as  follows : — 

Power  of  the  13.  The  Undertakers  may  from  time  to  time  enter  into  any  contract 

,tr^t  teiigSg  ^^^^  ^^y  person  for  lighting  or  supplying  with  gas  any  public  or  private 
[streets,  etc.  buUding,  or  for  providing  any  person  with  pipes,  burners,  meters,  and 

lamps,  and  for  the  repau-  thereof;  and  may  also  from  time  to  time  enter 
into  any  contract  with  the  commissioners,  trustees,  or  otlier  persons 
having  the  control  of  the  streets  witliin  the  limits  of  the  special  Act  for 
lighting  the  same  or  any  of  them  with  gas,  and  for  providmg  such  com- 
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missioners,  trustees,  or  persons  with  lamps,  lamp  posts,  burners,  and  3.  The  Gas- 

pipes  for  such  pxu-pose,  and  for  the  repairs  thereof,  in  such  manner  and  works  Glauses 
upon  such  terms  as  shall  be  agreed  upon  between  the  undertakers  and  Act. 

the  said  commissioners,  trustees,  or  other  persons.  

14.  The  undertakers  may  let  forliire  any  meter  for  ascertaining  the 
quantity  of  gas  consumed  or  suppUed,  and  any  iittings  for  the  gas,  for 
such  remuneration  in  money  as  shall  be  agreed  upon  between  the 
undertakers  and  any  person  to  whom  the  same  may  be  so  let,  and  such 
remuneration  shall  be  recoverable  in  the  same  manner  as  the  rents 
or  sums  due  to  the  undertakers  for  gas,  and  such  meters  and  fittings 
shall  not  be  subject  to  distress,  or  to  the  landlord's  hypothec  for  rent 
of  the  premises  where  the  same  may  be  used,  nor  to  be  taken  in  execu- 
tion under  any  process  of  a  Court  of  law  or  equity,  or  any  fiat  or  se- 
questration in  bankruptcy  against  the  person  in  whose  possession  the 
same  may  be. 

15.  The  clerk,  engineer,  or  other  officer  duly  appointed  for  the  pur- 
pose by  the  undertakers  may  at  all  reasonable  times  enter  any  biulding 
or  place  lighted  with  gas  supplied  by  the  undertakers,  in  order  to  inspect 
the  meters,  fittings,  and  works  for  regulating  the  supply  of  gas,  and  for 
the  purpose  of  asoertainuig  the  quantity  of  gas  consumed  or  supphed ; 
and  if  any  person  hinder  such  officer  as  aforesaid  from  entering  and 
making  such  inspection  as  aforesaid  at  any  reasonable  time,  he  shall  for 
every  such  offence  forfeit  to  the  undertakers  a  simi  not  exceeding  five 
pounds. 

16.  If  any  person  suppKed  with  gas  by  vh-tue  of  this  or  the  special 
Act  neglect  to  pay  the  rent  due  for  the  same  to  the  undertakers,  the 
undertakers  may  stop  the  gas  from  entering  the  premises  of  such  person, 
by  cutting  ofi'  the  service  pipe,  or  by  such  means  as  the  undertakers 
shall  think  fit,  and  r.ecover  the  rent  due  from  such  person,  if  less  than 
twenty  pounds,  together  with  the  expense  of  cutting  off  the  gas,  and 
the  costs  of  recovering  the  rent,  in  the  same  manner  as  any  damages 
for  the  recovery  of  which  no  special  provision  is  made  are  recoverable 
under  this  or  the  special  Act,  or  if  the  rent  so  due  amount  to  twenty 
pounds  or  upwards,  the  undertakers  may  recover  the  same,  together  with 
the  expenses  of  cutting  off  the  gas,  by  action  in  any  Court  of  competent 
jurisdiction. 

17.  In  all  cases  in  which  the  undertakers  are  authorized  to  cut  off 
and  take  away  the  supply  of  gas  from  any  house  or  building  or  premises, 
imder  the  provisions  of  this  or  the  special  Act,  the  undertakers,  their 
agents  or  workmen,  after  giving  twenty-four  hours'  previous  notice  to 
the  occupier,  may  enter  into  any  such  house,  building,  or  premises,  be- 
tween the  hours  of  nine  in  the  forenoon  and  four  in  tlie  afternoon,  and 
remove  and  carry  away  any  pipe,  meter,  fittings,  or  other  works  the 
property  of  the  undertakers. 

Undue  use  of  Oas.] — And  with  respect  to  waste  or  misuse  of  the  gas, 
or  injury  to  the  pipes  and  other  works,  be  it  enacted  as  foUows : — ■ 

18.  Every  person  who  shaH  lay  or  cause  to  be  laid  any  pipe  to  com- 
municate with  any  pipe  belonguig  to  the  undertakers  without  their  con- 
sent, or  shall  fraudulently  injure  any  such  meter  as  aforesaid,  or  who, 
in  case  the  gas  supphed  by  the  undertakers  is  not  ascertained  by  meter, 
shall  use  any  burner  other  than  such  as  has  been  provided  or  approved 
of  by  the  undertakers,  or  of  larger  dimensions  than  he  has  contracted  to 
pay  for,  or  shall  keep  the  Ughts  burning,  for  a  longer  time  than  he  has  con- 
tracted to  pay  for,  or  who  shall  otherwise  improperly  use  or  bum  such  gas, 
or  shall  supply  any  other  person  with  any  part  of  the  gas  supphed  to  him  by 
the  undertakers,  shall  forfeit  to  the  undertakers  the  sum  of  five  pounds  for 
every  such  offence,  and  also  the  sum  of  forty  shillings  for  every  day  such 
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pipe  shall  so  remain,  or  such  works  or  burner  shall  be  so  used,  or  such 
excess  be  so  committed  or  continued,  or  such  supply  famished ;  and  the 
undertakers  may  take  off  the  gas  from  the  house  and  premises  of  the 
person  so  offending,  notwithstanding  any  contract  which  may  have  been 
previously  entered  into. 

19.  Every  person  who  shall  wilfiilly  remove,  destroy,  or  damage  any 
pipe,  pillar,  post,  plug,  lamp,  or  other  work  of  the  undertakers  for 
supplying  gas,  or  who  shall  wilfully  extinguish  any  of  the  public  lamps 
or  lights,  or  waste  or  improperly  use  any  of  the  gas  supplied  by  the 
undertakers,  shall  for  each  such  offence  forfeit  to  the  undertakers  any 
sum  not  exceeding  five  pounds,  in  addition  to  the  amount  of  the  damage 
done. 

20.  Every  person  who  shall  carelessly  or  accidentally  break,  throw 
down,  or  damage  any  pipe,  pillar,  or  lamp  belonging  to  llie  undertakers, 
or  under  their  control,  shall  pay  such  sum  of  money  by  way  of  satisfac- 
tion to  the  undertakers  for  the  damage  done,  not  exceeding  five  pounds, 
as  any  two  justices  or  the  sheriff  shall  think  reasonable. 

Nuisance  from  gas.] — And  with  respect  to  the  provision  for  guarding 
against  fouling  water,  or  other  nuisance  from  the  gas,  be  it  enacted  as 
follows : — 

21.  If  the  undertakers  shall  at  any  time  cause  or  suffer  to  be  brought 
or  to  flow  into  any  stream,  reservoir,  or  aqueduct,  pond  or  place  for 
water,  or  into  any  drain  communicating  therewith,  any  washing  or  other 
substance  produced  in  making  or  supplying  gas,  or  shall  wilfully  do  any 
act  connected  with  the  making  or  supplying  of  gas  whereby  the  water  in 
any  such  stream,  reservoir,  aqueduct,  pond,  or  place  for  water  shall  be 
fouled,  the  undertakers  shall  forfeit  for  every  such  offence  the  sum  of 
two  hundred  pounds. 

22.  The  said  penalty  of  two  hundred  pounds  shall  be  recovered,  with 
full  costs  of  suit,  in  any  of  the  superior  Courts,  by  the  person  into 
whose  water  such  washing  or  other  substance  shall  be  conveyed  or 
shall  flow,  or  whose  water  shall  be  fouled  by  any  such  act  as  afore- 
said; but  such  penalty  shall  not  be  recoverable  unless  it  be  sued  for 
during  the  continuance  of  the  offence,  or  within  six  months  after  it  shall 
have  ceased. 

23.  In  addition  to  the  said  penalty  of  two  hundred  poimds  (and 
whether  such  penalty  shall  have  been  recovered  or  not)  the  under- 
takers shall  forfeit  the  sum  of  twenty  pounds  (to  be  recovered  in  the 
like  manner)  for  each  day  during  which  such  washing  or  otlier  sub- 
stance shall  be  brought  or  shall  flow  as  aforesaid,  or  tihe  act  by  winch 
such  water  shall  be  fouled  shall  continue,  after  the  expiration  of  twenty- 
four  hours  from  the  time  when  notice  of  the  offence  shall  have  been 
served  on  the  undertakers  by  the  person  into  whose  water  such  washing 
or  other  substance  shall  be  brought  or  shall  flow,  or  whose  water  shall 
be  fouled  thereby,  and  such  penalty  shall  be  paid  to  such  last-mentioned 
person. 

24.  Whenever  any  gas  shall  escape  from  any  pipe  laid  down  or  set 
up  by  or  belonging  to  the  undertakers,  they  shall,  immediately  after 
receiving  notice  thereof  in  writing,  prevent  such  gas  from  escaping ;  and 
in  case  the  undertakers  shall  not  within  twenty-four  hours  next  after 
service  of  such  notice  effectually  prevent  tlie  gas  from  escaping,  and 
wholly  remove  the  cause  of  complaint,  they  shall  for  every  such  offence 
forfeit  the  sum  of  five  pounds  for  each  day  during  which  the  gas  shall  be 
suffered  to  escape  after  the  expiration  of  twenty-four  hours  from  the  ser- 
vice of  such  notice. 

Penalty  if  water        25.  Whenever  any  water  witliin  the  limits  of  the  special  Act  shall  be 
contaminated  by    fouled  by  the  gas  of  the  undertakers,  they  shall  forfeit  to  the  person 
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whose  water  shall  be  so  fouled  for  every  such  offence  a  sum  not  exceed-     3.  TJie  Oas- 
ing  twenty  pounds,  and  a  further  sum  not  exceeding  ten  pounds  for  each  works  Clauses 
day  dming  wMch  the  offence  shall  continue  after  the  expiration  of  twenty-           Act. 
four  hours  from  the  service  of  notice  of  such  offence.  . 

26.'  For  the  purpose  of  ascertaining  whether  such  water  be  fouled  by 
the  gas  of  the  imdertakers  the  person  to  whom  the  water  supposed  to  be 
fouled  shall  belong  may  dig  up  the  ground  and  examine  the  pipes,  con- 
duits, and  works  of  the  undertakers :  Provided  that  such  person,  before 
proceeding  so  to  dig  and  examine,  shall  give  twenty-four  hours'  notice 
in  writing  to  the  undertakers  of  the  time  at  which  such  digging  and 
examination  is  intended  to  take  place,  and  shall  give  the  like  notice 
to  the  persons,  having  the  control  or  management  of  the  road,  pave- 
ment, or  place  where  such  digging  is  to  take  place ;  and  they  shall 
be  subject  to  the  like  obligation  of  reinstating  the  said  road  and  pave- 
ment, and  the  same  penalties  for  delay  or  any  nonfeasance  or  mis- 
feasance therein,  as  are  hereinbefore  provided  with  respect  to  roads  and 
pavements  broken  up  by  the  undertakers  far  the  purpose  of  laying  their 
pipes. 

27.  If,  upon  any  such  examination,  it  appear  that  such  water  has 
been  fouled  by  any  gas  belonging  to  the  undertakers,  the  expenses  of 
the  digging,  examination,  and  repair  of  the  street  or  place  disturbed 
in  any  such  examination  shaU  be  paid  by  the  undertakers ;  but  if  upon 
such  examination  it  appear  tiiat  the  water  has  not  been  fouled  by  the 
gas  of  the  undertakers,  the  person  causing  such  examination  to  be 
made  shall  pay  all  such  expenses,  and  shall  also  make  good  to  the  un- 
dertakers any  injury  which  may  be  occasioned  to  their  works  by  such 
examination. 

28.  The  amount  of  the  expenses  of  every  such  examination  and  repair,   how  expenses  to 
and  of  any  injury  done  to  the  undertakers,,  shall,  in  case  of  any  dispute  ^^  ascertained, 
about  the  same,  together  with  the  costs  of  ascertaining  and  recovering 

the  same,  be  ascertained  and  recovered  in  the  same  manner  as  damages 
for  the  ascertaining  and  recovery  whereof  no  special  provision  is  made 
are  to  be  ascertained  and  recovered. 

29.  Nothing  in  this  or  the  special  Act  contained  shall  prevent  the  un-  Nothing  to  ex- 
dertakers  from  being  liable  to  an  indictment  for  nuisance,  or  to  any  smptunder- 
other  legal  proceeding  to  which  they  may  be  liable,  in  consec[uence  of  inafcted  fS  a^'"^ 
making  or  supplying  gas. 
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Profits  of  the  Company ^\ — And  with  respect  to  the  amount  of  profit  to 
be  received  by  the  undertakers  when  the  gasworks  are  carried  on  ifor  their 
benefit,  be  it  enacted  as  follows  : — 

30.  The  profits  of  the  undertaking  to  be  divided  amongst  the  under- 
takers in  any  year  shall  not  exceed  the  prescribed  rate,  or  where  no  rate 
is  prescribed  they  shall  not  exceed  the  rate  of  ten  pounds  in  the  hundred 
by  the  year  on  the  paid-up  capital  in  the  undertaking,  which  in  such 
case  shall  be  deemed  the  prescribed  rate,  unless  a  larger  dividend  be  at 
any  time  necessary  to  make  up  the  deficiency  of  any  previous  dividend 
wliich  shaU  have  fallen  short  of  the  said  yearly  rate. 

31.  If  the  clear  profits  of  the  undertaking  in  any  year  amount  to  a   if  proets  eicced 
larger  sum  than  is  sufficient,  after  making  up  the  deficiency  in  the  divi-   J*"?  ™eess  to"be 
dends  of  any  previous  year  as  aforesaid,  to  make  a  dividend  at  the  pre-   invested  and 
scribed  rate,  the  excess  beyond  the  sum  necessary  for  such  purpose  shall  form  a  reserved 
from  time  to  time  be  invested  in  government  or  other  securities ;  and  the    ^°*" 
dividends  and  interest  arising  from  such  securities  shall  also  be  invested 

in  the  same  or  Hke  securities,  in  order  that  the  same  may  accumulate 
at  compound  interest  until  the  fund  so  formed  amounts  to  the  pre- 
scribed sum,  or  if  no  sum  be  prescribed  a  sum  equal  to  one-tenth  of 


396 

3.  The  Gas- 
works Glauses 
Act. 


Eeserved  fund 
not  lobe  resorted 
to,  unless  to  meet 
an  extraordinary 
claim. 


When  fund 
amounts  to  pre- 
scribed sum, 
interest  to  be 
applied  to  pur- 
poses of  the 
undertaking. 

If  profits  are  less 
than  the  pre- 
scribed rate,  a 
sum  may  be 
taken  from  the 
reserved  fund 
to  supply  defi- 
ciency. 

If  profits  are 
more  than  the 
amount  pre- 
scribed, a  rate- 
able reduction  to 
be  made  in  the 
price  of  gas. 


Court  may  order 
petitioner  to  pay 
costs  of  jrround- 
less  petition.' 


Penalty  on 
undertakers 
for  refusing  to 
produce  books, 
vouchers,  etc. 


l^t'gttmg:  anB  2l8»atci|tttff.  §  HI- 

the  nominal  capital  of  the  undertakers,  wliich  sum  shall  form  a  re- 
served fund  to  answer  any  deficiency  which  may  at  any  time  happen  in 
the  amount  of  divisible  profits,  or  to  meet  any  extraordinary  claim  or 
demand  which  may  at  any  time  arise  against  the  undertakers ;  and  if 
such  fund  be  at  any  time  reduced,  it  may  thereafter  be  again  restored  to 
the  said  svoax,  and  so  from  time  to  time  as  often  as  such  reduction  shall 
happen. 

33.  Provided  always,  that  no  sum  of  money  shall  be  taken  from  the 
said  fund  for  the  purpose  of  meeting  any  extraordinary  claim,  unless  it 
be  first  certiiied  in  England  or  Ireland  by  two  justices,  and  in  Scotland 
by  the  sheriff,  that  the  sam  so  proposed  to  be  taken  is  required  for  the 
purpose  of  meeting  an  extraordinary  claim  within  the  meaning  of  this  or 
the  special  Act. 

33.  "When  such  fund  shall,  by  accumulation  or  otherwise,  amount  to 
the  prescribed  sum,  or  one-tenth  of  the  nominal  capital  of  the  Company, 
as  the  case  may  be,  the  interest  and  dividends  thereon  shall  no  longer 
be  invested,  but  shall  be  applied  to  any  of  the  general  purposes  of  the 
undertaking  to  which  the  profits  thereof  are  applicable. 

34.  If  in  any  year  the  profits  of  the  undertaking  divisible  amongst  the 
undertakers  shall  not  amount  to  the  prescribed  rate,  such  a  sum  may  be 
taken  from  the  reserved  fund  as,  with  the  actual  divisible  profits  of  such 
year,  will  enable  the  undertakers  to  make  a  dividend  of  the  amount  afore- 
said, and  so  from  time  to  time  as  often  as  the  occasion  shall  require. 

35.  In  England  or  Ireland  the  Court  of  quarter  sessions,  and  in  Scot- 
land the  sheriff,  may,  on  the  petition  of  any  two  gas-rate  payers  within 
the  limits  of  the  special  Act,  nominate  and  appoint  some  accountant  or 
other  competent  person,  not  being  a  proprietor  of  any  ga-sworks,  to  exa- 
mine and  ascertain,  at  the  expense  of  the  imdertakers  (the  amount  of 
such  expense  to  be  determined  by  the  said  Court  or  sheriff),  the  actual 
state  and  condition  of  the  concerns  of  the  undertakers,  and  to  make 
report  thereof  to  the  said  Court  at  the  then  present  or  some  follovsdng 
sessions,  or  to  the  sheriff;  and  the  said  Court  or  sheriff  may  examine 
any  witnesses  upon  oath  touching  the  truth  of  the  said  accounts  and  the 
matters  therein  referred  to ;  and  if  it  thereupon  appear  to  the  said  Court 
or  sheiiff  that  the  profits  of  the  undertakers  for  the  preceding  year  have 
exceeded  the  prescribed  rate,  the  undertakers  shall,  in  case  the  whole  of 
the  said  reserved  fund  has  been  and  then  remains  invested  as  aforesaid, 
and  in  case  dividends  to  the  amount  herein- before  limited  have  been 
paid,  make  such  a  rateable  reduction  in  the  rate  for  gas  to  be.  furnished 
by  them  as,  in  the  judgment  of  the  said  Court  or  sheirff,  shall  be  proper, 
but  so  as  such  rates,  when  reduced,  shall  ensure  to  the  undertakers 
(regard  being  had  to  the  amount  of  profit  before  received)  a  profit  as  near 
as  may  be  to  the  prescribed  rate. 

36.  Provided  always,  that  if,  in  the  case  of  any  petition  so  presented, 
it  appear  to  the  said  Court  or  sheriff  that  there  was  no  sufficient  ground 
for  presenting  the  same,  the  said  Court  or  sheriff  may,  if  they  or  he  think 
fit,  order  the  petitioner  to  pay  the  whole  or  any  part  of  the  costs  of  or 
incident  to  such  petition  (the  amount  thereof  to  be  determined  by  the 
said  Coiu-t  or  sheriff),  and  the  costs  so  ordered  to  be  paid  shall  be  reco- 
verable in  the  same  way  as  damages  are  recoverable  imder  this  or  the 
special  Act. 

37.  If  the  imdertakers  shall,  for  seven  days  after  being  required  to 
produce  to  the  said  Court  or  sheriff,  or  to  the  said  accountant  or  other 
person  as  aforesaid,  any  books  of  account  or  other  books,  biUs,  receipts, 
vouchers,  or  papers  relating  to  the  pecuniary  affairs  of  the  undertakers, 
refuse  or  neglect  to  produce  such  books,  biUs,  receipts,  vouchers,  or  papers, 
they  shaU  forfeit  the  siun  of  one  hundred  poxmds  for  every  such  refusal 
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Annual  account 
to  be  made  up 
by  undertakers 
and  sent  to  the 
clerk  of  the  peace 
in  England  or 
Ireland,  or  to  the 
sheriff  clerk  in 
Scotland,  and  to 
be  open  to  inspec- 
tion. 


or  wilful  neglect,  and  the  further  sum  of  ten  pounds  for  every  day  such 
refusal  or  wilful  neglect  sliaU  continue  after  the  expiration  of  the  said 
seven  days,  such  respective  penalties  to  be  recovered  by  any  person 
who  wiU  sue  for  the  same,  wifli  full  costs  of  suit,  in  any  of  the  superior 
Courts. 

38.  And  with  respect  to  the  yearly  receipt  and  expenditure  of  the 
undertakers,  be  it  enacted,  that  the  undertakers  shall,  in  each  year  after 
they  have  begun  to  supply  gas  under  the  provisions  of  this  or  the  special 
Act,  cause  an  account  in  abstract  to  be  prepared  of  the  total  receipts  and 
expenditure  of  all  rents  or  funds  levied  under  the  powers  of  this  or  the 
special  Act  for  the  year  preceding,  under  the  several  distinct  heads  of 
receipt  and  expenditure,  with  a  statement  of  the  balance  of  such  account, 
duly  audited  and  certified  by  the  chairman  of  the  undertakers,  and  also 
by  the  auditors  thereof,  if  any ;  and  a  copy  of  such  annual  accounts,  if 
the  gasworks  be  situated  in  England  or  Ireland,  shall  be  transmitted  free 
of  chai'ge  to  the  clerk  of  the  peace  for  the  county  in  which  the  gasworks 
are  situate,  and  if  the  gaswoi-ks  be  situated  in  Scotland,  such  copy  shall 
be  transmitted,  free  of  charge  as  aforesaid,  to  the  sheriff  clerk  of  such 
county,  and  such  transmission  shall  be  made  on  or  before  the  tliirty-first 
day  of  January  in  each  year,  under  a  penalty  of  twenty  pounds  for  each 
default ;  and  the  copy  of  such  account  so  sent  to  the  said  clerk  of  the 
peace  or  sheriff  clerk  shall  be  kept  by  him,  and  shall  be  open  to  inspec- 
tion by  all  persons  at  all  seasonable  hours  on  payment  of  one  shilling  for 
each  inspection. 

39.  And  with  respect  to  tender  of  amends,  be  it  enacted,  that  if  any  Tender  of 
person  shall  have  committed  any  irregularity,  trespass,  or  other  wrongful   '""^"'•^ 
proceeding  in  the  execution  of  this  or  the  special  Act,  or  any  Act  incor- 
porated theremth,  or  by  virtue  of  any  power  or  authority  thereby  given, 

and  if  before  action  brought  in  respect  thereof  such  person  make  tender 
of  sufficient  amends  to  the  party  injured,  such  last-mentioned  party  shall 
not  recover  in  any  such  action ;  and  if  no  such  tender  have  been  made, 
the  defendant  may,  by  leave  of  the  Court  w;here  such  action  is  pending, 
at  any  time  before  issue  joined,  pay  into  Court  such  svaa  of  money  as  he 
thinks  fit,  and  thereupon  such  pi-oceedings  shall  be  had  as  in  other  cases 
where  defendants  are  allowed  to  pay  money  into  Court. 

Recovery  of  Damages  and  Penalties.] — And  with  respect  to  the  reco- 
very of  damages  not  specially  pro^dded  for,  and  of  penalties,  and  to  the 
determination  of  any  other  matter  "referred  to  justices  or  to  the  sheriff,  be 
it  enacted  as  foUows : — 

40.  If  the  gasworks  be  in  England  or  Ireland,  the  clauses  of  "  The 
Railways  Clauses  Consolidation  Act,  1845,"  with  respect,  to  the  recovery 
of  damages  not  specially  provided  for,  an4  of.  penalties,  and  to.  the  deter- 
mination of  any  other  matter  referred  to  justices,  shall  be  incorporated 
with  tliis  and  the  special  Act ;  and  if  the  gasworks  be  in  Scotland,  the 
"  Railways  Clauses  Consohdation  Act  (Scotland),  1845,"  with  respect  to 
the  recoyery  of  damages  not  specially  provided  for,  and  to  the  determi- 
nation of  any  other  matter  referred  to  the  sheriff  or  to  justices,  shall  be 
incorporated  vidth  tliis  and  the  special  Act,  and  such  clauses  shall  apply 
to  the  gasworks  and  to  the  undertakers  respectively,  and  shaH  be  con.^ 
strued  as  if  the  word  "  undertakers  "  had  been  inserted  therein  instead 
of  the  word  "company." 

41.  Provided,  always,  that  in  Ireland,  in  the  case  of  any  penalty  im- 
posed by  justices,  w;here.  the  application  is  not  otherwise  provided  for, 
such  justices  may  award  not  more  than  one-half  of  such  penalty  to  the 
informer,  and  shall  award  the  remainder  to  the  guardians  of  the  poor  of 
the  union  witliin  which  the  offence  shall  have  been  committed,  to  be  ap- 
plied in  aid  of  the  poor  rates  of  such  unjon. 


"  The  Railways 
Clauses  Consoli- 
dation Act, 
1846,"  as  to 
damages,  etc., 
to  be  incorpo- 
rated with  this 
and  the  special 
Act. 


In  Ireland  part 
of  penalties  to  be 
paid  to  guardians 
of  unions. 


Act. 
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3.  The  Gas-  42..  All  things  herein,  or  in  the  special  Act  or  any  Act  incorporated 
therewith,  authorized  or  required  to  be  done  by  two  justices,  may  and 
shall  be  done  in  England  and  Ireland  by  any  one  magistrate  having  by 
law  authority  to  act  alone  for  any  purpose  with  the  powers  of  two  or 
more  justices,  and  in  Scotland  by  the  sheriff  or  steward  of  any  county, 
stewartry,  or  ward,  or  his  substitute. 

43.  Every  penalty  or  forfeiture  imposed  by  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  or  by  any  bye-law  in  pm-suance  thereof, 
ia  respect  of  any  offence  which  shall  take  place  within  the  metropolitan 
police  district,  shall  be  recovered,  enforced,  accounted  for,  and,  except 
where  the  appUoation  thereof  is  otherwise  specially  provided  for,  shall 
be  paid  to  the  receiver  of  the  metropolitan  police  district,  and  shall  be 
applied  in  the  same  manner  as  penalties  or  forfeitures  other  than  fines 
upon  drunken  persons,  or  upon  constables  for  misconduct,  or  for  assaults 
upon  police  constables,  are  directed  to  be  recovered,  enforced,  accounted 
for,  paid,  and  applied  by  an  Act  passed  in  the  third  year  of  the  reign  of 
her  present  Majesty,  intituled  "An  Act  for  Regulating  the  Police  Courts 
in  the  Metropolis;"  and  every  order  or  conviction  of  any  of  the  police 
magistrates  in  respect  of  any  such  forfeiture  or  penalty  shall  be  subject 
to  the  like  appeal,  and  upon  the  same  terms,  as  is  provided  in  respect  of 
any  order  or  conviction  of  any  of  the  said  police  magistrates  by  the  said 
last-mentioned  Act ;  and  every  magistrate  by  whom  any  order  or  convic- 
tion shall  have  been  made  shall  have  the  same  power  of  binding  over  the 
witnesses  who  shall  have  been  examined ;  and  such  witnesses  shall  be 
entitled  to  the  same  allowance  of  expenses  as  they  would  have  had  or 
been  entitled  to  in  case  the  order,  conviction,  and  appeal  had  been  made 
in  pursuance  of  the  provisions  of  tlie  said  last-mentioned  Act. 

44.  Every  person  who,  upon  any  examination  upon  oath  under  the 
liable  to  neaaities   pi'ovisions  of  this  or  the  special  Act,  or  any  Act  incorporated  therewith, 
of  perjury.            shaU  wilfully  and  corruptly  give  false  evidence,  shall  be  liable  to  the  pe- 
nalties of  wjlful  and  corrupt  perjury. 

Access  to  Special  Act."] — And  with  respect  to  access  to  the  special  Act, 
be  it  enacted  as  follows : — 


All  things  re- 
quired to  be  done 
by  two  justices 
in  England  and 
Ireland  may,  in 
certain  cases,  be 
done  by  one,  and 
in  Scotland  by 
the  sheriff,  etc., 

Penalties,  etc., 
imposed  in  re- 
spect of  offences 
committed  within 
the  metropolitan 
police  district  to 
be  paid  to  the 
receiver,  and 
applied  under 
2  &  3  Vict.  c.  71. 


Persons  giving 
false  evidence 


Copies  of  special 
Act  to  be  kept 
by  undertakers 
in  their  office, 
and  deposited 
■with  the  clerks 
of  the  peace,  etc., 
and  be  open  to 
inspection. 


7Will.4&lVict. 
83. 


Penalty  on  under- 
takers failing  to 
keep  or  deposit 
such  copies. 


Undertakers  not 
exempt  from  tile 
provisions  of 
57  Geo.  3,  c.  29, 


45.  The  undertakers  shaU  at  all  times,  after  the  expu-ation  of  six 
months  after  the  passing  of  the  special  Act,  keep  in  their  principal  office 
of  business  a  copy  of  the  special  Act,  printed  by  the  printers  to  her  Ma- 
jesty, or  some  of  them,  and  shall  also,  within  the  space  of  such  six 
months,  deposit  in  the  office  of  the  clerk  of  the  peace  in  England  or  Ire- 
land, and  of  the  sheriff  clerk  in  Scotland,  of  the  county  in  which  the 
undertaking  is  situated,  a  copy  of  such  special  Act,  so  printed  as  afore- 
said ;  and  the  said  clerk  of  the  peace  and  sheriff  clerk  shall  receive,  and 
they  and  the  undertakers  respectively  shall  keep,  the  said  copies  of  the 
special  Act,  and  shall  permit  all  persons  interested  to  inspect  the  same 
and  make  extracts  or  copies  therefrom,  in  the  like  manner,  and  upon  tlie 
like  terms,  and  under  tlie  Kke  penalty  for  defatilt,  as  is  provided  in  the 
case  of  certain  plans  and  sections  by  an  Act  passed  in  the  first  year  of 
the  reign  of  her  present  Majesty,  intitided  "  An  Act  to  compel  Clerks  of 
the  Peace  for  Counties,  and  other  persons,  to  take  the  Custody  of  such 
Documents  as  shall  be  directed  to  be  deposited  with  them  under  the 
Standing  Orders  of  either  House  of  Parliament." 

46.  If  the  undertakers  fail  to  keep  or  deposit  as  herein-before  men- 
tioned any  of  tlie  said  copies  of  the  special  Act,  they  shall  forfeit  twenty 
pounds  for  every  such  oflence,  and  also  five  pounds  for  every  day  after- 
wards during  wliich  such  copy  shall  be  not  so  kept  or  deposited. 

47.  And  be  it  enacted,  that  notlung  in  this  Act  contained  shall  be 
deemed  to  exempt  the  undertakers  from  the  provisions  of  an  Act  passed 
in  the  fifty-seventh  year  of  the  reign  of  his  late  Majesty  King  George  the 
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Third,  intituled  "  An  Act  for  better  Paving,  Improving,  and  Regulating 
tlie  Streets  of  the  Metropolis,  and  removing  and  preventing  Nuisances 
and  Obstructions  therein,"  or  from  the  laws  of  sewers  for  the  time  being 
in  force  within  ten  miles  from  the  Royal  Exchange  ia  the  city  of  London. 

48.  And  be  it  enacted,  that  nothing  ia  this  or  the  special  Act  shall  he 
deemed  to  extend  to  or  affect  any  Act  of  Parliament  relating  to  her  Ma- 
jesty's duties  of  customs  or  excise,  or  any  other  revenue  of  the  Crown,  or 
to  extend  to  or  affect  any  claim  of  her  Majesty  in  right  of  her  Crown  or 
otherwise  howsoever,  or  any  proceedings  at  law  or  in  equity,  by  or  on 
behalf  of  her  Majesty,  in  any  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland. 
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or  from  the  laws 
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Nothing  in  this 
or  the  special  Act 
to  affect  the 
rights  of  the 
Crown. 


49.  And  be  it  enacted,  that  nothing  herein  or  in  the  special  Act  con-  Undertakers  not 

tained  shall  be  deemed  to  exempt  the  undertakers  from  any  general  Act  «emi)ted  from 

relating  to  gasworks,  or  any  Act  for  improving  the  sanatory  condition  of  FuturTgenerai"^ 

towns  and  populous  districts,  which  may  be  passed  in  the  same  session  ■*■<=*• 
in  wliich  the  special  Act  is  passed,  or  any  future  session  of  Parliament. 


IV.  mte  art  for  t\it  l^cgwlatton  of  ^m  i!*teters. 

By  the  22  &  23  Vict.  c.  66  {a),  after  reciting  that  it  is  expedient  that 
the  measurement  used  in  sales  of  gas  for  lighting,  heating,  and  other 
purposes  should  he  thereafter  regulated  by  one  uniform  standard,  and 
that  all  meters  should  be  stamped  as  thereinafter  provided,  it  is  enacted 
as  follows  : — 

1.  In  construing  this  Act,  the  word  "meter"  shall  mean  gas  meter,    interpretation  of 
and  shall  include  every  kind  of  machine  used  for  measuring  gas ;  and    ^°^  "perTon/' 
the  word  "  person"  shall  include  corporations. 

2.  After  the  passing  of  tliis  Act  the  only  legal  standard  or  unit  of  Fixing  unit  of 
measure  for  the  sale  of  gas  by  meter  shall  be  the  cubic  foot  containing   meas"™- 
62'321  pounds  avoirdupois  weight  of  distilted  or  rsiin  water,  weighed  in 

air  at  the  temperature  of  sixty-two  degrees  of  Fahrenheit's  thermometer, 
the  barometer  being  at  thirty  inches,  except  as  relates  to  contracts  made 
before  the  passing  of  this  Act  by  wliich  a  different  unit  of  measure  is 
adopted,  which  contracts  may  not  b«  renewed. 

3.  Within  three  months  next  after  the  passing  of  this  Act,  models  of  Models  of  "ea- 
gasholders  measuring  the  said  cubic  foot,  and  such  multiples  and  decimal  Ind^^erifiedltn-^ 
parts  of  the  said  cubic  foot  as  the  Lord  High  Treasurer  or  the  Commis-  der  the  direction 
sioners  of  her  Majesty's  Ti-easury  of  the  United  Kingdom  for  the  time  °^  the  Treasury, 
being  shall  judge  expedient,  and  from  time  to  time,  after  the  expiration 

of  the  aforesaid  period  of  three  months,  models  of  such  further  multiples 
and  decimal  parts  of  the  said  cubic  foot  as  the  Lord  High  Treasurer  or 
the  said  commissioners  shall  from  time  to  time  think  expedient,  shall  be 
carefully  made,  with  proper  balances,  indices,  and  apparatus  for  testing 
the  measurement  and  registration  of  meters,  and  such  models  shall  be 
verified  under  the  direction  of  the  Lord  High  Treasurer  or  the  said  com- 


(«)  By  the  23  &  24  Yict.  o.  146, 
where  in  this  Act  anything  is  required 
to  be  done  witMn  a  specified  time 
after  the  passing  of  the  same,  such 
time  shall  be  calculated  as  if  the  13th 
day  of  October,  1860,  had  been  the  date 
of  the  passing  of  the  said  Act ;  pro- 
vided always  that,  notwithstanding 


anything  in  the  said  Act  contained,  the 
said  Act  shall  not  come  into  operation 
in  any  county  in  England  until  the 
magistrates  of  such  county  in  quarter 
sessions  shall  have  resolved  to  bring 
such  county  within  the  operation  of 
the  Act. 
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Copies  of  the  mo- 
dels of  gasholder 
to  be  provided  by 
order  of  general 
or  quarter  ses- 
sions in  England, 
and  by  meetings 
of  justices  in 
Scotland. 


Appointment  of 
inspectors. 


missioners,  and  when  so  made  and  verified  shall  he  deposited  in  the  office 
of  the  Comptroller- General'of  the  Exchequer  at  Westminster ;  and  copies 
of  the  models  so  from  time  to  time  deposited,  verified  as  aforesaid,  shall 
be  sent  to  the  lord  mayor  of  London,  and  the  chief  magistrate  of  Edin- 
burgh and  Pubhn,  and  to  the  chief  magistrate  of  such  other  cities  and 
boroughs,  and  to  such  other  places  and  persons  in  her  Majesty's  do- 
minions as  the  said  Lord  High  Treasurer  or  the  aforesaid  commissioners 
may  from  time  to  time  direct ;  and  the  said  Lord  High  Treasurer  or  the 
said  commissioners  shall  appoint  a  competent  person  or  persons  to  de- 
sign and  make,  subject  to  the  approval  and  by  direction  of  such  Lord 
High  Treasurer  or  the  said  commissioners,  stamps  of  a  uniform  design 
to  be  used  for  stamping  meters  tliroughout  the  United  Kingdom,  with 
only  such  variations  of  numbers  or  marks  thereon  as  shall  be  sufficient 
to  distinguish  each  inspector's  district. 

4.  In  England,  at  some  general  or  quarter  sessions  of  the  peace 
within  nine  months  next  after  the  passing  of  this  Act,  the  justices  of  the 
peace  of  every  county,  riding,  or  division,  or  county  of  a  city  or  county 
of  a  town,  in  general  or  quarter  sessions  assembled,  and  in  such  boroughs 
as  may  adopt  tins  Act,  as  hereinafter  provided,  the  town  coimcil  at  the 
meeting  next  after  such  adoption,  and  in  Scotland  the  justices  of  the 
peace  at  a  meeting  to  be  called  for  the  purpose  by  the  sheriff  of  each 
county,  and  the  magistrates  of  each  royal  burgh,  within  nine  months 
after  the  passing  of  this  Act,  and  so  from  time  to  time  at  any  subsequent 
general  or  quarter  sessions  or  meeting  so  called,  shall  determine  the-, 
number  or  copies  of  the  said  models  of  gasholders,  with  proper  balances, 
indices,  and  apparatus  as  aforesaid,  wliich  they  shall  deem  requisite  for 
the  testing  of  meters  within  their  respective  jurisdictions,  and  shall 
direct  that  such  copies,  verified  and  stamped  at  the  Exchequer,  together 
with  such  number  of  stamps  for  stamping  meters  as  they  shall  deem  re- 
quisite, shall  be  provided  for  the  use  of  the  same,  and  shall  fix  the  places 
at  which  such  copies  and  stamps  shall  be  deposited,  and  shall  appoint 
a  sufficient  number  of  inspectors  of  meters  for  the  safe  custody  of  such 
copies  and  stamps-,  aad-  for  the  discharge  of  the  other  duties  hereinafter 
mentioned,  and  shall  allot  to  each  inspector  a  separate  district,  and  from 
time  to  time,  when  necessary,  shall  subdivide  and  re-allot  such  districts ; 
and  all  such  districts  shall  be  distinguished  by  the  number  or  mark  ap- 
plied thereto  on  such  stamps^,  and  they  shall  direct  what  reasonable  re- 
muneration shall  be  paid  to  such  inspectors  for  the  discharge  of  such 
duties  as  they  shall  have  been  ordered  by  such  justices  or  town  council 
or  magistrates  as  aforesaid  to  perform,  and  they  are  hereby  empowered 
to  suspend  or  dismiss  any  inspectors  so  appointed,  or  to  appoint  addi- 
tional inspectors  as  occasion  may  require :  Provided  always,  that  no- 
thing herein  contained  shall  extend  to  compel  any  town  council  in  Eng- 
land or  royal  burgh  of  Scotland,  except  such  as  are  county  towns  wherein 
gas  is  used,  to  provide  copies  of  the  said  models  and  stamps,  or  to  appoint 
an  inspector  or  inspectors  for  the  performance  of  the  duties  prescribed  by 
this  Act ;  and  that  it  shall  be  lawful  for  the  justices  of  the  peace  in  any 
county,  and  for  the  magistrates  of  any  royal  burgh  within  such  county, 
where  they  shall  agree,  to  unite  the  whole  or  a  portion  of  the  coimty 
with  such  royal  burgh,  and  to  appoint  one  inspector  therefor,  and  to 
provide  at  their  joint  expense  copies  of  the  said  models  and  stamps  to  be 
used  -within  such  united  districts :  Provided  always,  that  in  every  bo- 
rough in  England  where  there  is  a  town  council,  not  being  a  manufac- 
turer or  seller  of  gas,  it  shall  be  lawful  for  such  town  council,  -within  six 
months  after  the  passing  of  this  Act,  after  one  month's  notice  duly  given 
in  the  manner  in  -which  notices  are  usually  published  by  such  town 
council,  to  adopt  this  Act,  if  the  majority  of  the  members  present  at  any 
coimcU  meeting  at  which  the  subject  is  appointed  to  be  considered-  shall 
so  determine ;  and  if  no  resolution  to  that  effect  shall  be  passed  -within 
such  time,  then  the  justices  aforesaid,  at  their  next  practicable  general 
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or  quarter  sessions  after  the  expiration  of  such  six  months,  shall  in 
reference  to  any  borough  not  so  adopting  tliis  Act,  carry  this  Act  into 
effect ;  and  in  all  boroughs  as  aforesaid  in  wliioh  the  town  council  is  a 
manufacturer  or  seller  of  gas,  the  justices  of  such  boroughs  shall  have 
such  and  the  like  powers  of  adopting  and  canying  into  effect  the  provi- 
sions of  tliis  Act  within  such  boroughs  as  by  this  Act  are  given  to  town 
councils  not  being  manufacturers  or  sellers  of  gas: 

5.  In  Ireland,  the  town  council  or  town  commissioners  of  every  bo- 
rough and  town,  such  town  council  and  commissioners  not  being  manufac- 
turers or  sellers  of  gas,  shall,  at  a  meeting  of  the  town  council  or  com- 
missioners to  be  held  witliin  nine  montlis  after  the  passing  of  this  Act, 
and  so  from  time  to  time  at  any  subsequent  meeting,  determine  the 
number  of  copies  of  the  said  ihodels  of  gasholders,  with  proper  balances, 
indices,  and  apparatus  as  aforesaid,  which  they  shall  deem  requisite  for 
the  testing  of  meters  within  their  towns  or  boroughs  respectively,  and 
shall  direct  that  such  copies,  verified  and  stamped  at  the  exchequer, 
together  with  such  number  of  stamps  for  stamping  meters  as  they  shall 
deem  requisite,  shall  be  provided  for  the  use  of  the  same,  and  shall  fix 
the  places  at  which  such  copies  and  stamps  shall  be  deposited,  and  shall 
appoint  a  sufficient  number  of  inspectors  of  meters  for  the  safe  custody 
of  such  copies  and  stamps,  and  for  the  discharge  of  the  other  duties 
hereinafter  mentioned,  and  shall  allot  to  each  inspector  a  separate  dis- 
tiict,  and  from  time  to  time,  when  necessary,  shall  subdivide  and  re- 
allot  such  districts,  and  shall  direct  what  reasonable  i-emuneration  shaU 
be  paid  to  such  inspectors,  and  they  are  hereby  empowered  to  suspend 
or  dismiss  any  inspector  so  appointed,  or  to  appoint  additional  iiispec- 
tors  from  time  to  time  as  occasion  may  require ;  and  in  aU  boroughs 
and  towns  in  which  the  town  council  or  town  commissioners  shall  be 
manufacturers  or  sellers  of  gas,  the  justices  of  such  boroughs  and  the 
grand  jury  of  the  county  in  which  such  boroughs  or  towns  not  having  a 
separate  commission  of  the  peace  shall  be  situate  respectively  shall  have 
such  and  the  like  powers  as  by  tliis .  Act  are  given  to  the  town  council 
and  town  commissioners  not  being  manufacturers  or  sellers  of  gas  for 
carrying  into  effect  the  provisions  of  this  Act  witliin  such  boroughs  and 
towns  :'  Provided  always  that  the  jurisdictions  of  such  town  council  and 
town  commissioners,  justices,  and  grand  juries  respectively  shall  extend 
to  all  meters  out  of  such  boroughs  or  towns  for  measuring  gas  manufac- 
tured at  any  gas  works  by  which  any  such  borough  or  town  shall  be  sup- 
plied with  gas. 

6.  The  copies  of  the  said  models  so  directed  by  the  said  justices,  ma- 
gistrates, or  town  council  to  be  verified  and  stamped  at  the  Exchequer 
shall  be  compared  with  the  models  deposited  with  the  Comptroller- 
General  of  the  Exchequer  as  aforesaid,  and  if  correct  shall  be  verified 
and  stamped  by  the  Comptroller-General,  or  some  other  officer  of  the  Ex- 
chequer at  Westminster,  duly  authorized,  upon  payment  of  such  fees  (a) 
as  are  at  present  payable  upon  verification  and  stamping  a  set  of  mea- 
sures under  the  Acts  relating  to  weights  and  measures,  and  no  stamp 
duty  shall  be  payable  thereon. 

7.  The  expense  of  providing  and  transmitting  such  copies  of  models  of 
gasholders,  with  proper  balances,  indices,  and  apparatus  as  aforesaid, 
and  of  the  stamp  to  be  used  by  the  inspectors,  and  the  remuneration  to 
the  inspectors,  shall  be  paid  in  England  out  of  the  stock  raised  in  such 
counties,  ridings,  divisions,  counties  of  cities  or  counties  of  towns,  and  in 
boroughs  out  of  any  funds  applicable  to  lighting  purposes,  and  if  no  such 
fimds,  then  out  of  the  borough  fund ;  and  in  Scotland  such  expenses  in 
the  respective  shires  and  stewartries,  and  cities  or  royal  burghs,  shall 
be  assessed  by  the  commissioners  of  supply  upon  such  shires  and  stewart- 
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4.  Regula- 
tion of  Oas 
Meters. 


Models  and  co- 
pies of  gasholders 
to  be  provided 
by  town  coun- 
cils, town  com- 
missioners, etc., 
and  inspectors 
appointed. 


Officers  of  the 
exchequer  at 
Westminster  to 
stamp  copies  of 
models. 


Expense  of  pro- 
viding copies  of 
models  and  re- 
muneration of 
inspectors  de- 
frayed out  of 
county  rates,  etc. 


■  (ffl)  By  the  29  &  30  Vict.  c.  82, 
BO  much  of  this  section  as  relates  to 

VOL.  III. 


fees  is  repealed. 


2  D 
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tion  of  Gas 

Meters. 


Higj^ttng  atttJ  Wiatt^mg, 


§IV. 


No  maker  or 
seller  of  meters, 
or  person  in  the 
Bervice  of  any 
gas  company  or 
manufacturer  of 
meters  or  gas,  to 
be  an  inspector. 

Inspector  to  en- 
ter into  recog- 
nizances. 


Inspectors  to 
attend  at  towns 
■where  gas  is  con« 
sumed,  when  re- 
quired by  jus- 
tices. 


Inspector  to  pay 
fees  to  treasurer 
of  county,  etc. 


Meters  when 
stamped  need  not 
be  restamped. 


Pennlty  on 
inspector  for 
misconduct. 


1-ies,  and  upon  cities  or  royal  burghs  by  the  magistrates  thereof,  accord- 
ing to  the  real  rent  of  lands  and  heritages  as  appearing  on  the  valuation 
roll  of  such  shires,  stewartries,  and  burghs  respectively,  and  in  such 
manner  and  by  such  persons  as  the  said  commissioners  of  supply  and 
magistrates  respectively  may  determine  and  appoiut,  and  such  assess- 
ments shall  be  collected  under  the  same  powers  of  levying  and  recovery 
as  are  competent  for  levying  and  recovering  the  land  tax:  Provided 
always,  that  in  the  city  of  London  the  expenses  and  remuneration  afore- 
said shall  be  paid  out  of  the  consolidated  rate  raised  by  the  commis- 
sioners of  sewers  of  the  city  of  London,  and  in  Ireland  such  expenses  in 
the  respective  boroughs  and  towns  shall  be  provided  for  and  paid  re- 
spectively out  of  any  funds  apphcable  to  hghting  purposes,  and  if  no 
such  fund,  then  out  of  any  other  borough  or  town  fund. 

8.  No  maker,  repairer,  or  seller  of  meters  or  of  gas,  or  person  employed 
in  the  maldng,  repairing,  or  selling  of  meters  or  gas,  shall  be  an  in- 
spector of  meters  under  the  provisions  of  this  Act ;  and  every  inspector 
shall  forthwith  enter  into  a  bond  of  recognizance  to  the  Queen,  to  be 
sued  for  in  any  cotu'ts  of  record,  in  such  sum,  and  either  with  or  without 
a  surety  or  sureties,  as  the  justices,  magistrates,  town  council,  or  otlxer 
persons  by  whom  he  may  have  been  appointed  shall  fix,  for  the  due  and 
punctual  performance  of  the  duties  of  his  office,  and  for  the  due  and 
punctual  payment  at  such  time  or  times  as  he  may  be  directed  by  the 
justices,  magistrates,  town  council,  or  other  persons  by  whom  he  may 
have  been  appointed,  of  all  fees  received  by  him  under  the  authority  of  this 
Act,  and  for  the  safety  of  the  said  copies  of  models  and  stamps  committed 
to  his  charge,  and  for  their  due  restoration  and  surrender  to  such  person 
or  persons  as  may  be  appointed  to  receive  them  by  the  justices,  magis- 
trates, town  council,  or  other  persons  aforesaid  immediately  on  his  re- 
moval or  other  cessation  from  office. 

9.  In  England  the  justices  in  general  or  quarter  sessions  assembled 
or  the  town  council  in  boroughs  adopting  tliis  Act  at  any  meeting 
thereof,  and  in  Scotland  the  justices  or  magistrates  at  a  meeting 
called  for  the  purpose,  and  in  Ireland  the  tovm  council  or  town  commis- 
sioners of  any  such  borough  or  town  as  aforesaid,  shall  determine  and 
appoint  on  what  days,  at  what  hours,  and  what  places  each  and  every 
inspector  shall  attend  with  the  said  copies  of  models  and  stamps  in  his 
custody  at  each  of  the  several  towns  and  districts  within  their  respective 
jurisdictions  as  they  shall  deem  expedient ;  and  every  such  inspector  so 
attending  shall  examine,  test,  and,  if  found  correct,  stamp  all  such 
meters  as  shall  be  required  under  the  provisions  of  tliis  Act  to  be  so 
examined,  tested,  and  stamped,  and  shall  deface  or  destroy  the  stamp  on 
any  meter  tested  and  found  incorrect  under  the  provisions  of  tliis  Act, 
and  he  shall  keep  a  book  wherein  he  shall  enter  minutes  of  all  such  exa- 
minations and  testings,  with  the  numbers  of  identity  and  capacity  marked 
by  the  manufacturer  on  such  meters,  and  give,  if  required,  a  certificate 
under  his  hand  of  every  such  stamping  and  defacing ;  and  every  inspec- 
tor shall  once  in  every  quarter  of  a  year  account  to  the  treasurer  of  the 
county,  riding,  division,  coimty  of  a  city  or  comity  of  a  town,  or  borough 
or  town,  or  to  such  other  person  as  shall  be  duly  authorized  by  those  by 
whom  he  may  have  been  appointed,  for  aU  fees  received  by  him  under 
this  Act,  and  shall  pay  the  amount  tliereof  to  such  treasurer  as  afore- 
said, who  shall  account  for  the  same. 

10.  No  meter  duly  stamped  under  the  authority  of  this  Act  shall  be 
liable  to  be  re-stamped,  although  the  same  be  used  in  any  other  place 
than  that  at  wliioh  the  same  was  originally  stamped,  but  shall  be  con- 
sidered as  a  legal  meter  throughout  the  United  Kingdom,  unless  found 
to  be  incorrect  within  the  meaning  of  tliis  Act. 

11.  In  case  any  inspector  of  meters  shall  stamp  any  meter  without 
duly  testing  and  finding  the  same  to  be  correct,  or  shall  refuse,  or  for 
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4.  Regula- 
tion of  Oas 
Meters. 


Meters  not  to  be 
stamped  if  more 
than  two  per 
cent,  incorrect  ir 
favour  of  the 
seller,  or  three 
per  cent,  in 
favour  of  the 
consumer,  and  to 
be  stamped  if 
erroneous  to 
no  greater  extent. 


Certain  meters 
incorrect  against 
the  seller  of  gas 
may  be  used  by 
agreement. 


§  IV.  a.fg]&ttttff  atttt  ®matc]&(ttg;. 

three  days  after  being  so  reqtiired  under  the  proYisions  of  this  Act 
neglect,  without  lawful  excuse,  to  test  any  meter,  or  to  stamp  any  meter 
found  to  be  correct  on  being  so  tested,  or  shall  be  guilty  of  a  breach  of 
any  duty  imposed  upon  him  by  this  Act,  or  shall  otherwise  misconduct 
liimseK  in  the  execution  of  his  office,  every  such  offender  shall  upon 
conviction  forfeit  a  sum  not  exceeding  five  pounds  for  every  such 
ofience. 

12.  No  meter  shall  be  stamped  wliioh  shall  be  found  by  the  inspector 
to  register,  or  be  capable  of  being  made  by  any  contrivance  for  that  pur- 
pose, or  by  increase  or  by  decrease  of  the  water  in  such  meter,  or  by  any 
other  means  practically  prevented  in  good  meters,  to  register,  quantities 
varying  from  the  true  standard  measure  of  gas  more  than  two  per  centum 
in  favour  of  the  seller,  or  three  per  centum  in  favour  of  the  consumer ; 
and  every  meter,  whether  stamped  or  unstamped,  which  shall  be  found 
by  such  inspector  to  register,  or  be  so  capable  of  being  made  to  register, 
quantities  varying  beyond  the  hmits  aforesaid,  shall  be  deemed  incorrect 
within  the  meaning  of  this  Act ;  and  every  meter  which  shall  be  found 
by  such  inspector  to  measure  and  register  quantities  accurately,  or  not 
varying  beyond  the  limits  aforesaid,  and  shall  be  found  incapable  by  any 
such  means  as  aforesaid  of  being  made  to  register  quantities  varying 
beyond  the  hmits  aforesaid,  shall  be  considered  to  be  correct,  and  be 
stamped  as  aforesaid  in  such  manner  and  on  such  part  of  the  meter  as 
shall  be  specially  directed  by  the  authority  appointing  him,  or,  in  default 
of  such  direction,  as  shall  in  his  oijinion  best  prevent  fraud :  Provided 
always,  that  every  meter  having  a  measuring  capacity  at  one  revolution 
or  complete  action  of  the  meter  of  not  less  than  five  cubic  feet,  and 
having  permanently  marked  upon  it  in  some  conspicuous  place  the 
words  "without  float,"  shall  be  stamped  by  the  inspectors  if  found 
correct,  witliin  the  meaning  of  this  Act,  in  all  other  respects  except  that 
it  is  capable  of  being  made  by  abstraction  of  water  to  register  incorrectly 
against  the  seller  of  gas ;  but  it  shall  not  be  la^vful  after  the  time  afore- 
said to  use  in  the  sale  of  gas  any  such  meter,  when  so  stamped  by  the 
inspector,  except  by  written  agreement  between  the  buyer  and  seller 
specifying  that  tliis  description  of  meter  shall  he  used. 

13.  The  following  rules  shall  be  observed  by  the  inspector  in  testing   Kuies  for  testin 
meters  under  the  provisions  of  tliis  Act : —  meters. 

Firstly,  the  meter  shall  be  tested  for  soundness  or  leakage  only,  and 
not  for  percentage  of  error,  when  fixed  on  a  horizontal  base,  and  with 
gas  under  a  pressure  equal  to  a  column  of  water  tlu-ee  inches  high,  with 
a  hght  or  lights  consuming  not  more  than  one  twentieth  part  of  its 
measuring  capacity  per  hour  marked  thereon,  nor  less  than  one  half  of 
a  cubic  foot  per  hour  for  all  meters  of  a  measuring  capacity  not  exceed- 
ing one  hundred  cubic  feet  per  hour,  and  not  more  than  one  fortieth  part 
of  its  said  measuring  capacity  per  hour  for  all  meters  of  any  greater 
measuring  capacity  per  hour  than  one  hundred  cubic  feet ;  and  all  meters 
found  to  work. under  such  test  shall  he  deemed  sound  meters,  and  any 
meter  found  not  to  work  under  such  test  shall  not  be  stamped. 

The  meter  to  be  tested  for  percentage  of  error  shall  be  fixed  on  a  -hori- 
zontal base,  and  shall  be  tested  at  a  pressure  equal  to  a  column  of  water 
five-tenths  of  an  inch  high,  and  passing  the  quantity  of  gas  or  atmo- 
spheric air  per  hour  which  shall  be  marked  thereon  as  its  measuring 
capacity  per  hour,  and  the  water  used  in  such  testing,  and  the  air  of  the 
room  in  which  such  testing  shall  be  made,  shall  be  as  nearly  as 
practicable  of  the  same  temperature  as  the  gas  or  air  passed  through 
the  meter. 

14.  If  any  person  or  persons  shall  make,  except  under  the  authority  of  Penalty  for 
this  Act,  or  forge  or  counterfeit,  or  cause  or  procure  to  be  made,  except   "j™'^'"""^ 
as  aforesaid,  or  forged  or  counterfeited,  or  knowingly  act  or  assist  in  the 
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tion of  Gas 
Meters. 


Penalty  for  tam- 
pering with 
meter  or  ob- 
structinfj  in- 
spector. 


Consumers  may 
use  any  stamped 
meter. 


After  ten  years 
all  meters  to  be 
stamped. 


Penalty  for  using 

unstamped 

meter. 


After  twelve 
months  no  meter 
to  be  sold,  etc., 
unless  stamped ; 
and  unstamped 
meters  may  be 
stamped  if 
required,  or 
stamped  meters 
substituted,  at 
the  expense  of 
the  person 
xequiring  it. 


Ht^tfttg  antJ  fflmatcijiiiff.  §  IV. 

making,  except  ^s  aforesaid,  or  forging  or  counterfeiting,  any  stamp  or 
mark  which  may  be  hereafter  used  for  the  stamping  or  marking  of  any 
meter  under  this  Act,  every  person  so  offending  shall  for  every  such 
offence  forfeit  on  conviction  a  sum  not  exceeding  fifty  pounds  or  less 
than  ten  pounds ;  and  if  any  person  shall  knowingly  sell,  utter,  or  dis- 
pose of,  let,  lend,  or  expose  to  sale  any  meter  with  such  forged  stamp  or 
mark  thereon,  every  person  so  offending  shaR  for  every  such  offence 
forfeit  on  conviction  a  sum  not  exceeding  ten  pounds  or  less  than  forty 
shillings,  and  all  meters  with  such  forged  or  counterfeited  stamps  shall 
be  forfeited  and  destroyed. 

15.  Any  person  who  shall  knowingly  repair  or  alter,  or  Imowingly 
cause  to  be  repaired  or  altered,  or  knowingly  tamper  -vvith,  or  do  any  other 
act  in  relation  to  any  stamped  meter  so  as  to  cause  such  meter  to  register 
unjustly  or  fraudulently,  or  who  shall  prevent  or  refuse  to  allow  lawful 
access  to  any  meter  in  his  possession  or  control,  or  the  supply  of  water 
thereto  as  hereinafter  provided,  or  shall  obstruct  or  liinder  any  examina- 
tion or  testing  authorized  by  this  Act  of  any  such  meter,  shall  on  con- 
viction forfeit  a  sum  not  exceeding  five  pounds,  pay  the  fees  for  removing 
and  testing,  and  the  expense  of  purchasing  and  fixing  a  new  meter ;  pro- 
vided that  the  payment  of  an}"-  such  penalty  as  aforesaid  shall  not  exempt 
the  person  paying  from  liability  to  indictment  or  other  proceeding  at  law 
to  which  he  would  otherwise  be  liable,  or  deprive  any  person  of  the  right 
to  recover  damages  against  such  person  for  any  loss  or  injury  sustained 
by  such  act  or  default. 

16.  Every  consumer  of  gas  may  purchase  and  use  for  the  measurement 
of  the  gas  supplied  to  liim  any  meter  duly  stamped  under  the  authority 
of  tliis  Act,  provided  that  the  gas  to  be  consumed  per  hour  shall  not 
exceed  the  quantity  per  hoiu'  the  meter  is  intended  to  measure,  so 
marked  on  the  outside  thereof  as  aforesaid. 

17.  After  the  expiration  of  ten  years  from  the  passing  of  this  Act,  all 
meters  whatsoever  not  previously  stamped  which  shall  be  used  for  buy- 
ing and  seUing  gas,  or  for  the  collecting  of  any  rates  or  duties,  or  for 
making  any  charges  on  the  passage,  transmission,  or  conveyance  of  gas, 
shall  be  examined  and  tested  under  the  authority  of  tliis  Act,  and 
stamped  if  found  correct ;  and  every  person  who  shall  after  the  times 
respectively  fixed  by  this  Act  knowingly  use  any  meter  wliich  has  not 
been  so  stamped  as  aforesaid,  shall  on  conviction  forfeit  a.  sum  not 
exceeding  five  pounds,  and  any  contract,  bargain,  or  sale  made  by  any 
such  meter  shall  be  void ;  and  every  such  meter  so  used  shall,  on  being 
discovered  by  any  inspector  so  appointed  as  aforesaid,  be  seized,  and,  on 
conviction  of  the  person  knowingly  using  or  possessing  the  same,  shall 
be  forfeited  and  destroyed. 

18.  No  meter  for  the  purpose  of  ascertainmg  the  quantity  of  gas  sold 
shall  be  fixed  for  use  after  the  expiration  of  twelve  months  after  the 
passing  of  tliis  Act,  unless  the  same  shall  have  its  measuring  capacity  at 
one  revolution  or  complete  action  of  the  meter,  and  also  the  quantity  per 
hour  it  is  intended  to  measure  in  cubic  feet,  or  multiples  or  decimal  parts 
of  a  cubic  foot,  denominated  or  marked  on  the  outside  thereof  in  legible 
letters  or  figui-es,  and  shall  be  stamped  by  an  inspector  of  meters  under 
the  provisions  of  this  Act ;  and  every  person  who,  after  the  expiration  of 
such  twelve  months,  shall  fix  for  use  any  such  meter  before  it  has  been 
so  stamped,  shall  be  liable  to  a  penalty  of  five  pounds  for  every  such  un- 
stamped meter ;  and  all  meters  required  to  be  tested  and  stamped,  except 
as  hereinafter  mentioned,  shall  be  delivered  to  the  inspector  at  the  place 
where  his  testing  gasholder  and  apparatus  may  be  kept ;  and  every  pur- 
chaser and  seller  of  gas  by  meter  may,  at  his  own  expense,  at  any  time 
after  the  expiration  of  the  said  twelve  months,  require  any  unstamped 
meter  by  which  his  gas  is  measured  to  be  examined,  tested,  and,  if  found 
correct,  stamped,  or  he  may  at  his  own  expense  substitute  a  stamped 
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meter  in  the  place  of  any  such  unstamped  meter :  Provided  always,  that 
such  purchaser  or  seller  of  gas  shall,  before  removal  of  any  such  un- 
stamped meter  for  the  purposes  aforesaid,  give  twenty -four  hours'  notice 
in  writing  of  such  mtended  removal  to  the  other  party  to  the  contract. 

19.  The  fees  for  examination,  comparison,  and  testing,  with  or  without 
stamping,  meters,  shall  be  sixpence  for  every  meter  delivering  a  cubic 
foot  of  gas  in  four  or  more  revolutions  or  complete  repetitions  of  the 
action  of  the  meter,  and  one  shilling  for  each  meter  dehvering  a  cubic 
foot  of  gas  by  any  less  number  of  revolutions  or  complete  actions,  or  one 
revolution  or  complete  action,  and  for  each  meter  dehvering  more  than 
one  cubic  foot  of  gas  by  one  revolution  or  complete  action,  the  further 
sum  of  one  shilling  for  every  cubic  foot  of  gas  delivered  at  one  revolution 
or  complete  action  beyond  the  first  cubic  foot. 

20.  In  England  and  in  such  boroughs  and  towns  as  aforesaid  in  Ire- 
land it  shall  be  lawful  for  any  inspector  authorized  in  writing  under  the 
hand  of  any  justice  of  the  peace  in  England  or  Ireland,  or  of  any  sheriff, 
justice,  or  magistrate  in  Scotland,  at  the  request  and  expense  of  any 
buyer  or  seller  of  gas,  who  shaU  have  given  twenty-four  hours'  notice  in 
writing  to  the  other  party  to  the  contract,  at  all  seasonable  times  to 
enter  any  house  or  shop,  store,  warehouse,  still,  yard,  or  place  whatso- 
ever witliin  his  jurisdiction  where  any  meter,  whether  stamped  or  un- 
stamped, shall  be  fixed  or  used,  and  to  examine  and  test  the  same,  and 
if  necessary  for  such  purpose  to  remove  such  meter,  doing  as  httle  da- 
mage thereby  as  may  be ;  and  if  upon  such  examination  and  testing  it 
shall  appear  that  any  such  meter  is  incorrect  within  the  meaning  of  this 
Act,  or  fraudulent,  the  same  shall  not  be  refixed  or  used  again  unless 
and  until  altered  and  repah-ed  so  as  to  measm-e  and  i-egister  correctly,  and 
stamped  ;  and  the  fees  on  such  removal,  examination,  and  testing  of  a 
meter,  whether  stamped  and  replaced  or  not,  shall  be  double  the  fees 
hereinbefore  made  payable  for  testing  and  stamping,  and  shall  be  pay- 
able by  the  buyer  or  seller  of  gas  as  the  justice  of  the  peace  in  England 
or  Ireland,  or  the  sheriff,  justice,  or  magistrate  in  Scotland  as  the  case 
may  be,  shall  determine,  and  shall  be  recoverable  accordingly:  Pro- 
vided always,  that  in  case  the  head  office  of  the  person  or  company  to 
whom  such  notice  is  to  be  given  shall  be  more  than  twenty  miles  distant 
from  the  meter  referred  to  in  such  notice,  three  days'  notice  in  \^'riting 
shall  be  given  instead  of  twenty-four  hours'  notice  as  aforesaid ;  and 
provided  also,  that  any  person  duly  authorized  by  any  company  or  per- 
sons selling  gas  by  meter  may  supply  water  to  any  meter,  so  as  to  keep 
the  water  at  the  correct  level. 

21.  In  case  of  any  dispute  between  the  buyer  and  seller  of  gas  by  Disputed  deci- 
meter, or  between  any  owner  of  a  meter  and  any  inspector  of  meters  un-  tJ,°°e°je^i?ed'to 
der  this  Act,  respecting  the  correctness  of  any  meter,  the  inspector  shall,  two  inspectors  of 
if  required  by  any  such  person  dissatisfied  with  Ids  decision,  give  such  adjoining  dis- 
party  his  reasons  in  writing  for  such  decision,  and  such  party  may  re-  ''''°'^'  ""' 
quire  such  meter  to  be  examined  and  re-tested  by  two  inspectors  of  ad- 
joining or  neighbouring  districts,  to  be  named  by  any  justice  of  the  peace 

having  jurisdiction  in  the  district  where  such  meter  shall  have  been 
tested ;  and  the  unanimous  decision  of  such  last-mentioned  inspectors 
shall  be  final  as  to  the  correctness  or  incoiTectness  of  such  meter,  except 
in  case  of  appeal  to  the  general  or  quarter  sessions  ;  and  in  case  such 
two  inspectors  shall  not  agree,  the  decision  of  the  inspector  of  tlie  dis- 
trict to  which  such  meter  belongs  shall  be  considered  final,  except  in 
case  of  appeal  to  the  general  quarter  sessions,  as  hereinafter  provided ; 
and  the  expenses  of  the  proceedings  to  be  taken  under  the  powers  hereby 
granted  shall  be  ascertained  by  the  justice,  who  shall  also  determine 
by  and  to  whom  the  same  shall  be  paid,  and  such  expenses  may  be  re- 
covered in  any  court  of  competent  jurisdiction. 

22.  In  England  and  in  such  boroughs  and  towns  as  aforesaid  in  Ire- 


406 

4.  Regula- 
tion of  Oas 
Meters. 

Persons  ag- 
.  grieved  may  ap- 
peal to  quarter 
sessions. 


This  Act  and 
existing  powers 
not  to  be  cumu- 
ative. 


Proceedings  not 
to  be  qu^hed 
for  want  of  form 
or  removed. 


As  to  recovery 
and  application 
of  penalties. 


ILtgl&ttttg  anD  aiSlatciiing.  §  IV. 

land  all  persons  who  may  think  tliemselves  aggrieved  by  any  act  or  de- 
cision of  any  inspector  or  inspectors  of  meters,  or  by  any  order,  judg- 
ment, or  determiaation  of  any  justice  of  the  peace,  mayor,  or  chief  ma- 
gistrate, relating  to  any  matter  or  thing  in  this  Act  mentioned  or  con- 
tained, may  appeal  to  the  justices  of  the  peace,  recorder,  or  other  presid- 
ing officer  at  the  then  next  practicable  general  or  quarter  sessions  to  be 
held  for  the  city,  borough,  or  county  within  which  the  alleged  cause  of 
appeal  shall  arise,  first  giving  seven  days'  notice  in  writing  of  such  in- 
tention to  appeal,  and  the  grounds  and  nature  thereof,  to  the  party 
against  whom  such  complaint  is  intended  to  be  made,  and  forthwith 
after  such  notice  entering  into  a  recognizance  before  some  justice  of  the 
peace,  mayor,  or  other  cliief  magistrate,  with  two  sufficient  sureties,  con- 
ditioned to  try  such  appeal  and  abide  the  order  and  award  of  the  said 
court  thereon ;  and  the  said  justices,  recorder,  or  other  presiding  officer 
shall  either  hear  and  determine  the  said  complaints  at  such  general  or 
quarter  sessions,  or,  if  they  think  proper,  shall  adjourn  the  hearing 
thereof  till  the  following  general  or  quarter  sessions  of  the  peace  to  be 
held  for  such  city,  borough,  or  county ;  and  the  said  justices,  recorder, 
or  other  presiding  officer  may,  if  they  or  he  see  cause,  reverse  or  alter 
such  decision,  and  mitigate  any  penalty  or  forfeiture,  and  may  order  any 
money  to  be  returned  which  may  have  been  levied  in  pursuance  of  such 
order  or  detemmiation,  and  may  also  order  any  such  further  satisfaction 
to  be  made  to  the  party  injured  as  they  or  he  shall  judge  reasonable, 
and  may  also  order  such  costs  to  be  paid  by  the  party  complained 
against  to  the  party  appealing,  or  vice  versa,  as  they  shall  think  reason- 
able. 

23.  Wliere  any  municipal  corporation,  local  board  of  health,  or  two 
or  more  justices,  or  any  other  corporation  or  person  now  have  powers  of 
appointing  inspectors  of  meters,  and  they  or  such  inspectors  now  have 
powers  of  stamping,  restampiiig,  examining,  or  testing  meters,  those 
powers  and  the  provisions  of  this  Act  shall  not  be  cumulative,  but  after 
the  expiration  of  nine  months  after  the  passing  of  tliis  Act  the  provisions 
of  tills  Act  shall  supersede  all  such  powers. 

24.  No  proceeding  to  be  had  or  taken  in  pursuance  of  this  Act  shall 
be  quashed  or  vacated  for  want  of  form,  or  be  removed  by  certiorari,  or 
by  any  other  writ  or  proceeding  whatsoever,  into  any  of  her  Majesty's 
com-ts  of  record  at  Westminster  or  elsewhere,  any  law  or  statute  to  the 
contrary  notwithstanding. 

25.  In  England  and  in  sUch  boroughs  and  towns  as  aforesaid  in  Ire- 
land all  fees  and  penalties  received  and  recovered  under  this  Act  shaU 
be  apphed  in  aid  of  the  stock  or  fund  out  of  which  the  expenses  of  can-y- 
ing  the  Act  into  effect  shall  be  defrayed,  and  in  Scotland  all  penalties 
incurred  under  the  provisions  of  tliis  Act  shall  be  i-ecoverable,  with  ex- 
penses, either  before  the  sheriff  of  the  county,  or  the  magistrates  of  the 
burgh  or  town  corporate  wherein  the  same  may  be  incurred  or  where 
the  offender  may  reside,  or  before  two  or  more  justices  of  the  peace  of 
such  county,  at  the  instance  either  of  the  procurator  fiscal  of  Court  or 
any  person  who  may  prosecute  for  the  same  ;  and  the  whole  penalties, 
after  deducting  all  charges,  and  such  remuneration  to  the  person  prose- 
cuting as  the  said  justices  shaU  think  fit,  shall  be  applied  in  aid  of  the 
funds  hable  imder  the  provisions  of  tliis  Act  to  the  cost  of  providing  and 
niaintaiuitig  copies  of  the  said  models  in  the  place  where  such  penalties 
shall  be  awarded ;  and  it  is  hereby  provided  that  it  shall  be  competent 
for  the  said  courts  respectively  to  proceed  in  a  summary  way  and  to  grant 
warrant  for  bringing  the  parties  complained  of  before  them,  and  upon 
proof  on  oath  by  one  or  more  credible  witnesses,  or  on  the  confession  of 
the  offender,  or  on  other  legal  evidence,  forthwith  to  give  judgment  on 
such  complaint  without  any  written  pleadings  or  record  of  evidence,  and 
to  grant  warrant  for  the  recover^  of  Such  penalties  and  expenses  de- 
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cerned  for,  failing  payment  within  fourteen  days  after  conYiction,  by     4.  Regiila- 
poinding,  or  by  imprisonment  for  a  period,  at  the  discretion  of  the  Court,     tion  of  Qas 
not  exceeding  sixty  days,  it  being  hereby  pro\'ided  that  a  record  should        Meters. 
be  preserved  of  the  charge  and  of  the  iudgment  pronounced.  

26.  In  Scotland  if  any  person  or  persons  shall  feel  themselves  ag-  f^^^^  the^Mm- 
grieved  by  the  sentence  of  any  sheriff  or  magistrates  of  burghs  or  tovms  missionersoj  jus- 
cbrporate,  or  justices  of  the  peace,  pronounced  in  any  case  arising  under  ticiary  at  circuit 
this  Act,  it  shall  be  lawful  for  such  person  or  persons  to  appeal  to  the  '°"^' 

court  of  justiciary  at  the  next  circuit  court,  or  where  there  is  no  circuit 
court  to  the  high  court  of  justiciary  at  Edinburgh,  in  the  manner  and 
under  the  rules,  limitations,  and  conditions  contamed  in  an  Act  passed 
in  the  twentieth  year  of  the  reign  of  liis  Majesty  King  George  the  Se- 
cond, intituled  "  An  Act  for  taking  away  and  abohshing  Heritable  Ju- 
risdictions ia  Scotland,"  with  this  variation  only,  that  such  person  or 
.persons  so  appeahng  shall,  in  place  of  finding  caution  in  the  terms  pre- 
scribed by  the  said  Act,  be  bound  to  find  caution  to  pay  the  penalty  or 
penalties  and  expenses  awarded  against  him  or  them  by  the  sentence  or 
sentences  appealed  from  in  the  event  of  the  appeal  or  appeals  being  dis- 
missed, together  with  any  additional  expenses  which  shall  be  awarded 
by  the  Coiirt  in  dismissing  the  said  appeal ;  and  it  shall  not  be  compe- 
tent to  appeal  from  or  to  bring  tlie  judgment  of  any  sheriff  or  justices  of 
the  peace  acting  under  this  Act  under  review  by  advocation,  suspension, 
or  rediiotion,  or  any  other  way  than  as  herein  provided. 

27.  In  aU  actions  brought  against  any  person  for  anything  done  in   Limitation  of  ac- 
pursuance  of  this  Act,  or  in  the  execution  of  the  powers  or  authorities   *'"'"'  ""■ 
thereof,  such  action  shall  be  laid  and  brought  in  the  county  within  wliich 

the  cause  of  action  shall  have  arisen,  and  the  defendant  or  defendants  in 
such  action  may  plead  the  general  issue,  and  give  this  Act  and  the  spe- 
cial matter  in  evidence  at  any  trial  to  be  had  thereupon,  and  that  the 
Acts  were  done  in  pursuance  or  by  the  authority  of  this  Act ;  and  if  they 
shall  appear  to  have  been  so  done,  or  that  such  action  shall  have  been 
brought  otherwise  than  as  hereiabefore  directed,  then  and  in  every  such 
case  the  jury  shall  find  for  the  defendant  or  defendants  ;  upon  which  ver- 
dict, or  if  the  plaintiff  or  plaintiSs  shall  become  nonsuited,  or  shall  suffer  a 
discontinuance  of  his,  her,  or  their  action  after  the  defendant  or  defen- 
dants shall  have  appeared  thereto,  or  if  a  verdict  shall  pass  against  the 
plaintiff  or  plaintiffs  therein,  or  if  upon  demurrer  or  otherwise  judgment 
shall  be  given  against  the  plaintiff  or  plaintiffs,  the  defendant  or  defen- 
dants shall  have  his,  her,  or  their  costs,  and  shall  have  such  remedy  for 
recovering  the  same  as  defendants  have  for  recovering  costs  of  suit  by 
law  in  any  other  cases. 

28.  No  plaintiff  shall  recover  in  any  action  for  any  irregularity,  tres-   Plaintiff  not  to 
pass,  or  other  wrongful  proceeding  made  or  committed  in  the  execution  "er^o/amlnds!"" 
of  this  Act  if  tender  of  sufficient  amends  shall  have  been  made  by  or  on 

behalf  of  the  party  or  parties  who  shaE.  commit  such  irregularity,  tres- 
pass, or  other  wrongful  proceeding  before  such  action  brought ;  and  in 
case  no  tender  shall  have  been  made,  it  shall  be  lawful  for  the  defendant 
or  defendants  in  any  such  action,  by  leave  of  the  Court  wherein  such  ac- 
tion shall  depend,  at  any  time  before  issue  joined,  to  pay  into  Court  such 
sum  or  sums  of  money  as  he,  she,  or  they  shall  think  fit,  whereupon 
proceedings,  order,  and  adjudication  shall  be  had  and  made  in  and  by 
such  Court  as  in  other  actions  where  defendants  are  allowed  to  pay 
money  into  Court. 
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keeping  of  watch. 


ILtg^ttng;  antt  Winit^iviq.  §  V. 

\      To  the  constable  of  the  hwndred  of  ,  in  the  said  county. 

At  a  general  quarter  sessions  of  the  peace  holden  at  ,  in  and  for  tht 

said  county^  before  us,  ,  esquires^  justices  of  our  lady  the  Queen, 

assigned  to  keep  the  peace  within  the  said  county,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanours  in  the  said  county  committed, 
you  are  hereby  required  forthwith  to  issue  your  warrant  to  the  several  petty  con~ 
stables  within  your  said  hundred,  that  they  do  cause  watch  to  be  kept  by  night,  and 
ward  by  day,  with  able  men,  within  and  throughout  their  respective  constable- 
wicks,  from  the  day  of  now  next  ensuing,  unto  the 
day  of  then  next  following  ;  and  that  they  do  apprehend, 
or  cause  to  be  apprehended,  all  rogues,  vagabonds,  and  other  wandering,  idle,  and 
disorderly  persons,  and  carry  them  before  some  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county,  to  be  examined  and  further  dealt  withal  according 
to  law.     Given  under  our  hands  and  seals  the  day  and  year  first  above  written. 


(2.)  Commitment 
of  a  person  ap- 
prehended by  the 
watch. 


-)„ 


To  the  constable  of 
■ection  at 


,  and  to  the  keeper  of  the  house  of  cor- 


Whereas  A.  0.  was  yesterday  in  the  night  taken  by  the  watch  set  by  the  con- 
•stable  of  ,  wandering  abroad,  and  lodging  in  barns,  outhouses,  or  in  tlie 

open  air,  and  is  this  day  brought  before  me,  J.  P.,  Esq.,  one  of  the  justices  of  our 
lady  the  Queen,  assigned  to  keep  the  peace  within  the  said  county,  and  doth  not 
now  give  a  good  account  of  himself  before  me.  These  are  to  require  you,  the  said 
constable  of  ,  to  convey  the  said  A.  0.  to  the  said  house  of  correction  at 

aforesaid,  and  to  deliver  him  to  the  keeper  thereof,  together  with  this 
warrant.  And  I  do  hereby  require  you,  the  said  keeper  of  the  house  of  correction 
aforesaid,  to  receive  the  said  A.  0.  into  your  custody  in  the  said  house  of  correc- 
tion, and  him  there  safely  to  keep  to  hard  labour  for  (a) ;  and  ha/ve  you 
him  then  there,  together  with  this  precept.     Given  under  my  hand  and  seal  at 

,  in  the  said  county,  the  day  of  ,  in  the 

year  of  the  reign  of 


(3.)  Indictment  (venue). — The  jurors  for  our  lady  the  Queen  upon  tlieir  oath  present, 

for  not  watching,    that  A.  0.,  of  ,  in  the  said  county,  yeoman,  on  the  day  of 

,  in  the  year  of  the  reign  of  ,  and  long  before 

and  always  after,  unto  ths  da/y  of  the  taking  this  inquisition,  was  and  yet  is  an 
inhabitant  of  the  town  of  aforesaid,  in  the  county  aforesaid;  and  that 

the  said  A.  0.  then  and  the^'e,  to  wit,  on  the  said  da/y  of  , 

in  the  year  aforesaid,  at  aforesaid,  in  the  county  aforesaid,  was  duly 

summoned  in  his  turn  to  watch  with  the  constable,  of  aforesaid,  in  the 

night  of  the  same  day;  nevertheless,  the  said  A.  0.,  his  duty  in  that  behalf  not 
regarding,  did  not  watch  in  the  said  night  of  the  same  day  in  the  year  aforesaid, 
nor  in  any  part  of  the  said  night,  with  the  said  constable,  at  aforesaid, 

in  the  county  aforesaid,  hut  did  th^n  and  there  utterly  refuse  so  to  do,  and  wil- 
fully and  obstinately  therein  did  make  default ;  in  contempt  of  our  said  lady  the 
Queen,  and  of  hsr  laws,  and  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity. 


(4.)  Application 
by  ratepayers  to 
churchwardens, 
pursuant  to  8  &  4 
Will.  4,  c.  90,  s. 
5,  ante,  304  (S). 


Gentlemen, —  We,  the  undersigned,  A.  B.,  C.  B.,  and  E.  F.,  being  respectively 
ratepayers  of  the  parish  of  ,  in  the  county  of  ,  do  hereby 

request  that  you  will  appoint  and  notify,  pursuant  to  the  3^4  Will.  4,  v.  90, 


(a)  By  the  6  Geo.  4,  c.  83,  s.  4, 
this  must  not  be  more  than  three 
calendar    months,   tit.    "  Vagrants," 


Vol.  V. 

ill)  See  the   forms    in    Mr.   Tidd 
Pratt's  work  on  this  Act. 


iv. 


%iS^tinQ  ana  ESlatcibtng. 


s.  5,  a  time  and  place  for  a  public  meeting  oftlie  ratepayers  of  the  said  parish,  for 
the  purpose  of  determining  whether  the  provisions  contained  in  «  certain  Act, 
passed  in  the  fourth  year  of  the  reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled  "■  An  Act  to  repeal  an  Act  of  the  Eleventh  Year  of  his  late 
Majesty  King  George  the  Fourth,  for  the  Lighting  and  Watching  of  Parishes  in 
EngUmd  and  Wales,  and  to  malse  other  Provisions  in  lieu  thereof,"  [or  "  so  much 
thereof  as  relates  to  "]  shall  be  adopted  and  carried  into  execution  in 

the  said  parish.     Dated  the  day  of  ,  18     . 

A.  B.  of 
To  Messrs.  G.  S.  and  I.  K.  C.  D.  of 

Churchwardens  of  the  parish  of  ,  F.  F.  of 

in  the  county  of 
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We,  G.  H.  and  I.  K.,  churchwardens  of  the  parish  of  ,  in  the 

county  of  ,  homing  received  am,  application  in  writing  from  A.  B., 

G.  D.,  and  F.  F.,  ratepayers  of  the  said  parish,  requesting  that  we  will  appoint 
and  notify,  etc.  [recite  the  form  of  application],  do  hereby  give  notice  that  we 
appoint  a  public  meeting  of  the  ratepayers  of  the  said  parish,  to  be  held  at 
,  on  ,  the  day  of  ,  at  o'clock 

of  the  forenoon,  for  the  purpose  of  determining  whether  the  provisions  in  the  said 
Act  contained  [or  "  so  much  thereof  as  relate  to  "],  shall  be  adopted 

and  carried  into  execution  in  the  said  parish.     Dated  this  day  of 

,  18     . 

G.  S. 
I.   K. 

N.B.— By  tlie  3  &  4  Will,  i,  c.  90,  o.  14,  ante,  367, "  No  person  shall  be  deemed 
a  ratepayer,  or  be  entitled  to  vote,  or  do  any  other  act,  matter,  or  thing,  as 
such,  under  the  provisions  of  this  Act,  unless  he  or  she  shall  have  been  rated 
to  the  relief  of  the  poor  for  the  whole  year  immediately  preceding  his  so 
voting,  or  otherv?ise  acting  as  such  ratepayer,  and  shall  have  paid  aU  the 
parochial  rates,  taxes  and  assessments  due  from  him  or  her  at  the  time  of 
so  voting  or  acting,  except  such  as  have  been  made  or  become  due  ■within 
the  six  months  immediately  preceding  such  voting." 


(5.)  Notification 
of  time  and  place 
of  meeting  of 
ratepayers,  pur- 
suant to  sucli 
application. 


For  [or  against]  adopting 
the  provisions  of  Act,  as 
far  as  respects  Watch- 
ing or  Lighting. 

Signatures  of 
Voters. 

Description  and  Desig- 
nation of  Voters. 

Residence  of 
Voters. 

Names  and  Residence  of 
Inspectors  Voted  for. 

Signatures  of 
Electors. 

Description  and  Desig- 
nation of  Electors. 

Residence  of 
Electors. 

(6.)  Book  or  pa- 
per to  be  used  at 
the  meeting  for 
determining 
whether  the  S  & 
4  Will.  4,  c.  90, 
shall  come  into 
operation  (a). 


(7.)  Book  or  pa- 
per to  be  used  in 
the  election  of 
inspectors  (a). 


At  a  meeting  [or 
day  of 


adjourned  meetinff^l  of  the  ratepayers  of  the  parish  of    fs.)  Minute  of 
of  ,  held  at  ,  on  the  adoption  of  pro- 

18     ,  it  was  determined  by  a  majority  consisting  of  two-thirds    "visions  of  Act. 


[a)  See  these  forms  in  Mr.   Ticld 
Pratt's  work  on  the-  3  &  4  WiU.  4, 


,  90, 


83. 
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Htgtttns  m\i  WiaXt^iixq. 


§T. 


of  the  votes  of  the  ratepayers  present  at  such  meeting,  that  the  provisions  of  the 
3^4  Will,  i,  V.  90,  intituled,  etc.  [set  out  the  title  of  the  Act  or  so  much 
thereof  as  relates  to  watching  or  lighting],  should  be  adopted;  and  that 
inspectors  should  be  elected  to  carry  such  purposes  into  effect. 

A.  B.     Chairman. 

C.   D.  \ 

E.  F.   >  Ratepayers. 

G.  S.) 


(9.)  Minute, 
stating  the 
amount  of  money 
to  be  raised. 


At  a  meeting  [or  "  adjourned  meeting "]  of  the  ratepayers  of  the  parish  oj 
,  in  the  county  of  ,  held  at  ,  on  the 

day  of  ,  18     ,  it  was  resohed  and  determined  that  the  total  amomit  of 

mmtey  which  the  inspectors  shall  ham  power  to  call  for  in  the  succeeding  year,  in_ 
order  to  carry  into  effect  the  provisions  of  a  certain  Act,  passed  in  the  fourth  year 
of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled  "  An  Act" 
etc.  [set  out  the  title  of  the  Act],  shall  be  the  sum  of  £ 

A.  B.     Chairman. 

C.    D. 

JE.  F.  J  Ratepayers. 

G.  K. 


(10.)  Demand  ol         We,  A.  B.,  C.  B.,  S.  F.,  G.  H.,  and  I.  X.,five  rated  inhabitants  of  the  parish 
poIL  of  ,   in  the  county  of  ,  qualified  to  vote,  pursuant  to  the 

provisions  of  a  certain  Act,  passed  in  the  fourth  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled,  etc.  [set  out  the  title  of  Act],  do 
hereby  demand  a  poll  to  be  taken  of  the  ratepayers  qualified  to  vote  upon  the  question 
as  to  whether  the  said  Act,  amd  the  provisions  thereof  [or  "  so  much  tlureof  as  re- 
lates to  "],  shall  be  adopted  in  such  parish,  and  also  as  to  the  amount 
of  money  to  be  raised  in  the  succeeding  year  for  the  purposes  thereof,  and  the 
number  of  inspectors  to  be  elected ;  as  determined  at  the  present  meeting.  Dated 
this                    day  of  ,  18       . 


A.  B. 

G.  B. 

C.    B. 

I.   K. 

K.  F. 

To  Mr.  L.  M.,  chairman  of  the  meeting  of  ratepayers,  held  in  the  parish  of 
,  in  the  county  of  ,  on  the  day  of  ,  a.d. 

,  pursuant  to  3^  i  Will.  4,  c.  90. 


(11.)  Notice  of 
adoption  of  Act. 


Notice  is  hereby  given,  that  at  a  meeting  of  the  ratepayers  of  the  parish  of 
,  in  the  county  of  ,  held  on  the  day  of 

last,  at  ,  pursuant  to  the  provisions  of  the  Z  ^4  Will.  4,  i!.  90,  in- 

tituled, etc.  [set  out  title  of  Act],  it  was  resolved  by  a  majority  of  two-thirds  of 
the  votes  of  the  ratepayers  presertt  at  such  meeting  [or,  in  case  of  a  poll  heing 
demanded,  "  by  a  majority  of  two-thirds  of  the  votes  of  the  ratepayers,  delivered 
to  us  the  said  churchwardens,  on  a  poll  having  been  demanded,  the  whole  number 
of  persons  voting  being  a  clear  majority  of  the  ratepayers  of  the  parish"^  that  the 
provisions  of  the  said  Act  [or  "  so  much  of  the  said  Act  as  relates  to  watching  or 
lighting  "],  should  be  adopted  in  the  said  parish  ;  and  the  amount  of  the  money 
to  be  raised  in  the  succeeding  year  was  fixed  at  the  sum  of  £  ,  and  the 

number  of  inspectors  to  be  elected  was  fixed  and  determined  to  be  ,  and 

that  were  at  the  said  meeting  appointed  such  inspectors.    Bated  this 

day  of  18 

A.  B.\  Churchwardens  of  the 
C.  B.  j     parish  of 


§v. 


l.tgf)tittg  anK  fflmatdimff. 


Notice   is  her 


at 


is  hereby  given,  that  a  meeting  of  the  ratepayers  of  the  parish  of 
,  in  the  county  of  ,  will  he  held  at  ,  on  , 

o'clock  in  the  forenoon,  for  the  purpose  of  electing  inspectors, 

pursuant  to  the  provisions  of  the  3  ^  i  Will,  i,  o.  90,  intituled,  etc.  [set  out  title 
of  Act].    Bated  this  day  of  ,  18      . 

A.  B.  \  Churchwardens  of  the 
C.   D.  )      parish  of 

N.B.— By  the  3  &  4  Will.  4,  c.  90,  s.  17,  ante,  368,  eaoli  candidate  must  be 
a  person  who  resides  within  the  parish,  and  who  has  been  assessed  or  charged 
bj-  the  last  rate  made  for  the  relief  of  the  poor,  in  respect  of  a  dwelling-house, 
etc.,  of  the  annual  value,  according  to  the  said  rate,  of  £15,  or  more. 
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(12.)  Notice  for 
election  of  ia- 
spectors. 


I  do  herehy  certify  to  the  overseers  of  the  poor  of  the  parish  of  ,  that  (13)  Certificate 

at  a  meeting  of  the  ratepayers  of  the  .said  parish,  lield  at        •  ,  and  pursuant  "'  '^•'"irn'™  '» 

to  the  provisions  of  the  stat.  3  #  4  Will.  4,  c.  90,  intituled,  etc.  [here  set  out  title  SiOTof 

of  Act],  A.  B.,  etc.,  were  duly' elected  inspectors  for  the  purposes  of  the  said  Act.  inspectors. 
Dated  this                    day  of                    ,18 

C.  D.  Chairman. 

I.  K.  ■ 
L.  M. 


We,  J.  J.  and  J.  K.,  the  inspectors  appointed  in  the  parish  of  ,  for  (14.)  Notice  by 

of  the  Act  3  $  4  Will.  4,  c.  90,  intituled,  etc.  [set  out  title  of  Act],  inspectors  of 

ve  you  notice  that  we  are  ready  to  produce  our  accounts  and  vouchers  prSuce  aMo'unts 

ending  the  day  of  last.     Bated  this  pursuant  to  3  &  4 

,18       .  Will.  4,  c.  90, 

jj_  s.  18,  ante,  369 

J.  K.,  etc. 
and  E.  R, 

'■ens  of  the  parish  of  , 


do  hereby  gi 
for  the  year 
day  of 


To  C.  B. 

Churchwan 


We,  G.  S.  and  J.  K.,  churchwardens  of  the  parish  of  ,  etc.  [as  in  (15.)  Notice  to  be 

form  (p)\,for  the  purpose  of  the  inspectors  appointed  under  the  said  Act  producing  given  by  churcl^- 

their  accounts  and  vouchees  for  tJie  year  ending  on  the  day  of  wardens  on   _ 

last,  and  for  the  election  of  insp>ectors  for  the  execution  of  the  said  Act,  and  for  de-  forLMpeotors'."* 
termining  the  amount  of  money  to  be  raised  for  the  purposes  of  the  said  Act  for  the 
current  year.     Bated  this                    day  of                   ,  18       . 

G.S. 
J.K. 

N.B.— By  the  3  &  4  "Will.  4,  c.  90,  s.  14,  ante,  367, "  No  person  shall  be  deemed 
a  ratepayer,  or  be  entitled  to  vote,  or  do  any  other  act,  matter,  or  thing  as  such, 
under  the  provisions  of  this  Act,  unless  he  or  she  shall  have  been  rated  to  the 
relief  of  the  poor  for  the  whole  year  immediately  preceding  his  so  voting,  or 
otherwise  acting  as  such  ratepayer,  and  shall  have  paid  all  the  parochial  rates, 
taxes,  and  assessments  due  from  him.  or  her  at  the  time  of  so  voting  or  acting, 
except  such  as  have  been  made  or  become  due  within  the  six  months  imme- 
diately preceding  such  voting." 


We,  /.  /.  and  J.  K.,  the  acting  inspectors  in  the  parish  of  ,  in  the 

county  of  ,  under  the  provisions  of  the  Act  3^4  Will.  4,  t.  90,  in- 

tituled, etc.  [set  out  title  of  Act],  do  hereby  give  you  notice  that  ,  one 

of  the  inspectors  in  the  said  parish  of  ,  is  dead  [or  become  disqualified, 

or  has  neglected  to  acf],  and  require  you  forthwith,  in  the  manner  directed  by  the 


(16.)  Notice  of 
vacancy  in 
number  of 
inspectors. 
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Htgi&tmg:  anB  Wi&tt^va^. 


§v. 


said  Act,  to  call  a  meeting  of  the  rated  inhabitants  for  the  purpose  of  filling  ! 
siKh  vacancy.    Dated  this  day  of  ,  18      . 


To  H.  F.  and  G.  H., 
Churchwardens  of  the  parish  of 


J.J. 
J.K. 

,  in  the  county  of 


(17.)  Notice  to 
treasurer,  etc., 
to  deliver  up 
books,  etc. 


We,  J.  J.  wnd  J.  K.,  inspectors  duly  appointed  in  and  for  the  parish  of  , 

in  the  county  of  ,  under  the  provisions  of  the  Act  3^4  Will.  4,  o.  90, 

intituled,  etc.  [set  out  title  of  Act],  do  hereby  require  you,  the  treasurer  [etc.,  see 
ante\,  forthwith  to  deliver  up  to  ,  of  ,  all  booTcs,  papers, 

and  writings  in  your  custody  or  power  relating  to  the  execution  of  the  said  Act,  in 
the  said  parish  of  ,  or  to  give  satisfaction  to  us  the  said  inspectors,  or 

to  the  said  ,  respecting  the  same.    Dated  this  day  of 

,18      . 

/. /. 

J.K. 

To  Mr.  B.  F.,  the  treasurer  appointed  under  the  provisions  of  the  Act  of  tlie 
3^4  Will.  4,  c.  90. 


(18.)  Order  On 

Dveraeers  to 
collect  money. 


We,  J.  J.  and  J.  K.,  the  inspectors  duly  elected  for  the  parish  of  , 

in  the  county  of  ,  under  the  provisions  of  the  Act  3^4  Will.  4,  c.  90, 

intituled,  etc.  [set  out  title  of  Act],  do  hereby  require  you,  the  overseers  of  the 
poor  of  the  said  parish,  to  collect  and  levy,  pursuant  to  the  said  Act,  the  stmi  of 
£  ,  being  the  amount  we  are  authorized  to  call  for  in  tJie  year  commencing 

on  ,  and  ending  on  ,  for  the  purposes  of  carrying  into 

effect  the  provisions  of  the  said  Act,  and  to  pay  the  same  to  ,  the  trea- 

surer duly  appointed  in  the  said  parish,  under  the  said  Act,  within  three  calendar 
months  from  the  delivery  of  this  our  order.      Dated-  this  day  of 

,18       . 

J.K. 


To  E.  F.  and  G.  S., 
Overseers  of  the  poor  of  the  parish  of 


,  in  the  county  of 


(19.)  Note  to  be 
given  by  over- 
seers to  treasurer, 
pursuant  to  3  &  4 
Will.  4,  c.  90, 
e.  36  (ante,  374). 


The  Sim,  of  &  was  this  day  paid  by  the  umdernamed,  the  overseers  of 

the  parish  of  ,  in  the  county  of  ,  to  ,  the  treasurer 

duly  appointed  in  the  said  parish,  u^der  a  certain  Act  passed  in  the  fourth  year  of 
the  reign  of  King  William  the  Fourth,  intituled,  etc.  [set  out  title  of  Act],  in 
pursuance  of  the  order  for  levying  the  same,  issued  on  the  day  of 

,18       ,by  the  inspector  duly  appointed  umder  tJie  said  Act.    Dated 
this  day  of  ,  18       . 

F.  F. 
G.S. 


(20.)  Receipt  to 
be  given  by 
treasurer  to 
overseers  pur- 
suant to  that 
sect,  (ante,  374). 


Received  the  day  of  ,  18      ,  o/  and  , 

the  overseers  of  the  parish  of  ,  the  sum  of  £  ,  levied  by  them 

in  the  said  parish,  pursuant  to  an  order  dated  the  day  of  , 

last  made,  and  issued  by  and  ,  the  inspectors  duly  appointed 

in  the  said  parish,  under  a  certain  Act  passed  in  the  fourth  year  of  the  reign  of 
King  William  the  Fourth,  intituled,  "An  Act,"  etc.  [set  out  title  of  Act]. 

F.  F,,  the  treasurer  didy  appointed 
in  the  parish  of  ,  by  the 

inspectors,  pursuant  to  the  stat.  3 
#  4  Will.  4,  u.  90. 


l^ocaX  (Sobmtjttcnt. 

To  the  inspectors  of  the  parish  of  ,  in  the  county  of  ,  act- 

ing imder  the  provisions  of  the  stat.  3  f  4  Will,  i,  c.  90  [or  to  J.  P.  and  J.  J.  P., 
justices  of  the  peace  acting  in  mid  for  the  county  of  ]. 

This  is  to  give  notice  to  you  and  every  of  you,  that  I,  A.  P.,  of  ,  do 

intend  at  the  next  general  quarter  sessions  of  the  peace  to  he  holden  in  and  for  the 
county  of  ,at  ,  in  the  said  county,  to  appeal  against  a 

certain  order,  direction,  or  appointment  of  you  the  said  inspectors  [or  against  a 
certain  order,  or  conviction,  of  you  the  said  justices'],  dated  the  day  of 

last ;  and  that  the  grounds  of  such  appeal  are  that  [here  set  out  the 
grounds  of  appeal],  of  all  which  premises  you  the  said  inspectors  [or  justices] 
are  hereby  desired  to  take  notice.    Dated  this  day  of  ,  18      . 
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Local 
Government. 

(21.)  Notice  of 
appeal. 


fSignedJ 


A.  3.,  of 


Oj?  late  years  many  Acts  have  been  passed  for  the  purpose  of  improving 
the  sanitary  condition  of  towns  and  populous  places  in  England  and 
Wales,  and  for  placing  under  one  and  the  same  local  management  and 
control  the  supply  of  water  to  such  places,  and  the  sewerage,  drainage, 
cleansiag,  and  paving  thereof.  The  cliief  of  these  Acts  are  "  The  PuhHc 
Health  Act,  1848  "  (11  &  13  Vict.  c.  63),  "  The  PubUc  Health  Supple- 
mental Act,  1849  "  (12  &  13  Vict.  o.  94), "  The  First  Pubhc  Health  Sup- 
plemental Act,  1852"  (15  &  16  Vict.  c.  42),  "  The  Local  Government 
Act,  1858  "  (21  &  22  Vict.  c.  98),  "  The  Local  Government  Act  (1858) 
Amendment  Act,  1861"  (24  &  25  Vict.  c.  61),  and  "  The  Local  Govern- 
ment Act  Amendment  Act,  1863  "  (26  Vict.  c.  17), — aU  of  which  Acts 
are,  by  sect.  8  of  the  last-named  Act,  declared  to  be  one  Act,  and 
to  be  included  under  the  expression  "  The  Local  Government  Act, 
1858,"  or  any  other  words  referring  to  that  Act.  In  addition  to  these, 
there  are  "The  Sewage  UtiLLzation  Act,  1865"  (28  &  29  Vict.  c.  75), 
amended  by  "  The  Sanitary  Act,  1860  "  (29  &  30  Vict.  c.  90),  "  The 
Sewage  Utilization  Act,  1867  "  (30  &  31  Vict.  c.  113),  and  "  The  Sani- 
tary Act,  1868  "  (31  &  32  Vict.  c.  115).  And  lastly,  there  is  the  23  &  24 
Vict.  c.  30,  enabling  ratepayers  to  rate  their  district  in  support  of  pubUo 
improvement  for  the  benefit  of  the  district.  It  will  be  convenient,  there- 
fore, to  discuss  the  subject  under  the  following  heads  : — 


I.  The  Ptillic  TEealth  Acts,  p.  416. 

1.  Application  of  the  Acts  and  Interpretation  of  Terms,  p. 
416. 

(11  &  12  Vict.  c.  63,  ss.  1,  2 ;  12  &  13  Vict.  c.  94,  s.  10 ; 
16  &  16  Vict.  c.  52,  s.  14;  21  &  22  Vict.  c.  98,  ss. 
2-9.) 

3.  Adoption  of  the  Act  o/1848,  p.  420. 
(11  &12  Vict.  c.  63,88.8-11). 

8.  Constitution  of  the  Local  Board  under  the  Act  of  1848, 
p.  424. 

(11  &  12  Vict.  c.  63,  ss.  12-19;  29  &  30  Vict.  u.  90, 
s.  46.) 
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Local  ^   Adoption  of  the  Act  o/1858,  p.  428. 

(government.  -'  ■'  ./  >  ± 

.  (21  &  22  Vict.  c.  98,  as.  12-23  ;  24  &  25  Viet.  o.  61,  ss. 

1,  2;  26  Vict.  c.  17,  ss.  2-5,  7.) 

5.  Constitution  of  the  Local  Board  under  the  Act  of  1858, 

p.  435. 

(21  &  22  Viot.  c.  98,  ss.  24-28 ;  29  &  30  Vict.  c.  90,  s.  46.) 

6.  Election  of  the  Local  Board,  p.  437. 

(11  &  12Vict.  C.63,  ss.  2C-33;  21  &  22  Vict.  c.  98,  s.  11.) 

7.  Meetings,  etc.,  of  the  Local  Board,  p.  442. 

(11  &  12  Vict.  c.  63,  ss.  34-36.) 

8.  Local  Officers,  p.  443. 

(11  &  12  Vict.  c.  63,  ss.  37-40. 

9.  District  Maps,  etc.,  p.  445. 

(11  &  12  Vict.  0.  63,  ss.  41,  42.) 

10.  Sewers,  p.  446. 

(11  &  12  Vict.  c.  63,  S3.  43-48;  21  &  22  Vict.  e.  98,  ss. 
29-31  ;  24  &  25  Vict.  c.  61,  ss.  4-8;  29  &  30  Vict. 
0.  90,  s.  49 ;  31  &  32  Vict.  c.  115,  s.  8.) 

11.  House-drains,  etc.,  p.  450. 

(11  &  12  Vict.  c.  63,  ss.  49-54;  31  &  32  Vict.  e.  115 
s,7.) 

12.  Surface-cleansing,  etc.,  p.  454. 

(11  &  12  Vict.  u.  63,  ss.  55-60  ;  21  &  22  Vict.  c.  98,  ss. 
32-34.) 

13.  Slaughter-houses,  etc.,  p.  458. 

(U  &  12  Viot.  0.  63,  ss.  61-65.) 

14.  Common  Lodging-houses,  p.  459. 

(11  &  12  Viot.  0.  63,  ss.  66,  67.) 

15.  Management  of  Streets,  p.  461. 

(11  &  12  Vict.  c.  63,  ss.  68-73  ;  15  &  16  Vict.  c.  42,  s. 
13 ;  21  &  22  Vict.  c.  98,  ss.  38-43  ;  24  &  25  Vict. 
c.  61,  ss.  16,  17.) 

16.  Regulation  of  Buildings,  p.  467. 

(21  &  22  Vict.  u.  98,  ss.  35,  36  ;  24  &  25  Vict.  c.  61,  a.  28.) 

17.  PuUic  Walks,  p,  468. 

(11  &  12  Vict.  c.  63,  B.  74.) 

1 8.  Supply  of  Water,  p.  468. 

(11  &  12  Vict.  c.  63,  ss.  75-80;  21  &  22  Vict.  c.  98, 
ss.  51-53  ;  24  &  25  Vict.  u.  61,  s.  20 ;  29  &  30  Vict. 
0.  90,  s.  50.) 

19.  Lighting,  p.  472. 

(12  &  13  Vict.  c.  94,  s.  8.) 

20.  Reception-houses  for  the  Dead,  p.  472. 

(11  &  12  Vict.  c.  63,  s.  81.) 
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21.  Burial-grounds,  eto.,  p.  472.  Local 

(11  &  12  Vict.  0.  63,  es.  82,  83  ;  21  &  22  Vict.  c.  98,  s.  49  ;     Oovernment. 
24  &  25  Vict.  0.  61,  o.  21 ;  29  &  30  Vict.  c.  90,  s.  44.)     

22.  Purchase,  etc.,  of  Lands,  p.  474. 

(11  &  12  Vict.  0.  63,  o.  84;  21  &  22  Vict.  c.  98,  s.  75; 
24  &  25  Vict.  c.  61,  ss.  18,  22 ;  29  &  30  Vict.  c.  90, 
8.  47.) 

23.  Contracts,  p.  477. 

(11  &  12  Vict.  0.  63,  s.  85.) 

24.  Rates,  p.  478. 

(11  &  12  Vict.  c.  63,  ss.  86-106  ;  21  &  22  Vict.  c.  98, 
ss.  54-56  ;  24  &  25  Vict.  c.  61,  es.  12,  13,  23.) 

25.  Mortgage  of  Rates,  p.  488. 

(11  &  12  Vict.  u.  63,  ss.  107-114;  21  &  22  Vict.  c.  98, 
s.  10,  57-59,  78 ;  24  &  25  Vict.  u.  61,  o.  19.) 

26.  Bye-laws,  p.  492. 

(11  &  12  Vict.  0.  63,  ss.  115,  116;  24  &  25  Vict.  c.  61, 
ss.  25.) 

27.  Powers  Transferred,  Highways,  etc.,  p.  493. 

(11  &  12  Vict.  0.  63,  S3.  U7,  118 ;  21  &  22  Vict.  c.  98, 
s.  37 ;  24  &  25  Vict.  c.  61,  ss.  9,  10,  26.) 

28.  Powers  Incorporated,  p.  496. 

(21  &  22  Vict.  c.  98,  ss.  44-48,  50 ;  24  &  25  Vict.  c.  61,  s. 
11 ;  29  &  30  Vict.  c.  90,  s.  43.) 

29.  General  Superintendence,  p.  498, 

(11  &  12  Vict.  c.  63,  ss.  119-121 ;  21  &  22  Vict.  c.  98, 
ss,  8,  76 !  24  &  25  Vict.  c.  61,  s.  14.) 

30.  Audit  of  Aooounts,  p.  500. 

(11  &  12  Vict.  0.  63,  s.  122 ;  21  &  22  Vict.  c.  98,  s.  60  ; 
24  &  25  Vict.  c.  61,  ss,  3, 16.) 

31.  Arbitration,  p.  502. 

(11  &  12  Vict,  0.  63,  ss.  123-128;  21  &  22  Vict.  c.  98, 
s.  64,) 

32.  Legal  Proceedings,  p.  505, 

(11  &  12  Vict.  0.  63,  38.  129-140;  21  &  22  Vict:  o.  98, 
ss.  61-67 ;   24  &  25  Vict.  c.  61,  s.  24. 

83.  Provisional  Orders  and  Powers  of  Secretary  of  State, 
p.  511. 

(21  &  22  Vict,  u.  98,  ss,  77-81 ;  24  &  25  Vict.  c.  61, 
».  27.) 

34.  Miscellaneous,  p.  513. 

(11  &  12  Vict.  c.  63,  ss.  141-151 ;  21  &  22  Vict.  c.  98, 
83.  68-74,  82 ;  24  &  25  Vict.  c.  61,  s.  29.) 

II.  Sewage  TTlilization  Acts,  p.  520  to  535, 

(28  &  29  Vict.  0.  75 ;  29  &  30  Vict,  c,  90 ;  30  &  31  Vict, 
c,  113;  31  &  32  Vict.  u.  115.) 
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III.  Public  Improvement  Act,  p.  535. 

(23  &  2i  Vict.  c.  30.) 

IV.  Forms,  p.  536. 


§1- 


Act  may  be  ap- 
plied to  any  part 
of  England  and 
Wales,  except 
the  City  of 
London,  and 
certain  parts  iu 
the  neighbour- 
hood thereof. 


5  Geo.  4,  c.  100 ; 

6  Geo.  4,  c.  38 ; 
9  Geo.  4,0.64; 
2  Will.  4,  c.  56. 


Interpretation  of 
terms. 


Number. 


Gender. 

"Person"  and 
words  applying 
to  persons. 

"Lands." 
"  Premises." 

*'  Owner." 


"Rack-rent." 

Full  net  annual 
value  in  calcu- 
lating rackrent. 


"Month." 

"  Commissioners 
of  the  Treasury." 


I.  2r]&e  3^\xWt  |^eaft]&  acts. 

1.  Application  of  the  Acts,  and  Iniekpeetation  op  Teems. 

By  the  11  &  12  Vict.  o.  63,  s.  1,  this  Act  may  from  time  to  time  be  ap- 
plied, in  manner  hereinafter  provided,  to  any  part  of  England  and  Wales, 
except  the  parts  next  hereiaafter  mentioned  (that  is  to  say) :  the  city  of 
London  and  the  hberties  thereof,  the  parts  within  the  hmits  of  certain 
commissions  of  sewers  hearing  date  at  Westminster  the  30th  day  of  No- 
vember, 1847 ;  also  the  parts  within  the  limits  of  a  certain  other  com- 
mission of  sewers  bearing  date  at  Westminster  the  4th  day  of  December, 
1847 ;  and  the  parts  subject  to  the  jurisdiction  of  the  commissioners  act- 
ing in  the  execution  of  an  Act  of  the  fifth  year  of  the  reign  of  King 
George  the  Fourth,  for  (amongst  other  things)  more  effectually  paving, 
lighting,  watching,  cleansing,  and  regulating  the  Regent's  Park,  and  in 
the  execution  of  the  several  Acts  for  extending  the  jurisdiction  of  such 
commissioners. 

Sect.  2.  In  the  construction  of  tliis  Act,  the  following  words  and  ex- 
pressions shall  have  the  meanings  hereby  assigned  to  them,  unless  such 
meanings  be  repugnant  to  or  inconsistent  with  the  context  or  subject 
matter  in  which  such  words  or  expressions  occur  (that  is  to  say) : — 

Words  importing  the  singular  number  shall  include  the  plural  nimiber, 
and  words  importing  the  plural  number  shall  include  the  singular 
number. 

Words  importing  the  masculine  gender  shall  include  females. 

The  word  "person,"  and  words  applying  to  any  person  or  individual, 
shall  apply  to  and  include  corporations,  whether  aggregate  or  sole. 

The  word  "  lands  "  and  the  word  "  premises  "  shall  include  messuages, 
buildings,  lands,  and  hereditaments  of  any  tenm-e. 

The  word  "  owner  "  shall  mean  the  person  for  the  time  being  receiving 
the  rackrent  of  the  lands  or  premises  in  connection  with  which  the 
word  is  used,  whether  on  his  own  accoimt  or  as  agent  or  trustee  for 
any  other  person,  or  who  would  so  receive  the  same  if  such  lands  or 
premises  were  let  at  a  racla-ent. 

The  expression  "rackrent"  shall  mean  rent  wliich  is  not  less  than 
two-thirds  of  the  full  net  annual  value  of  the  property  out  of  wliich  ■ 
the  rent  arises ;  and  the  full  net  annual  value  shall  be  taken  to  be 
the  rent  at  wMch  the  property  might  reasonably  be  expected  to  let 
from  year  to  year,  free  from  all  usual  tenants'  rates  and  taxes  and 
tithe  commutation  rent-charge  (if  any),  and  deducting  therefrom  the 
probable  average  annual  cost  of  the  repairs,  insurance,  and  other 
expenses,  (if  any)  necessary  to  maintain  the  same  in  a  state  to  com- 
mand such  rent. 

The  word  "  month  "  shall  mean  calendar  month. 

The  expression  "commissioners  of  her  Majesty's  Treasury"  shall 
mean  the  commissioners  of  her  Majesty's  Treasury  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  for  the  time  being,  or  any 
three  or  more  of  them,  or  the  Lord  High  Treasurer  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  for  the  time  being. 
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The  expression  "  superior  Comrts  "  shall  include  her  Majesty's  superior 
Courts  of  Record  at  Westminster,  and  the  Court  of  Common  Pleas 
of  the  county  palatine  of  Lancaster,  and  the  Court  of  Pleas  of  the 
county  of  Durham. 

The  word  "justice  "  shall  mean  any  justice  of  the  peace  acting  for  the 
place  in  which  the  matter,  or  any  part  of  the  matter,  as  the  case 
may  he,  requiring  the  cognizance  of  the  "justice"  arises. 

The  expression  "  two  justices  "  shall  mean  two  or  more  justices  assem- 
.bled  and  acting  together  in  petty  sessions,  or  one  stipendiary  or 
police  magistrate  actuig  in  any  poHce  court,  for  the  place  in  which 
the  matter,  or  any  part  of  the  matter,  as  the  case  may  be,  requiring 
the  cognizance  of  "two  justices  "  arises. 

The  expression  "  Court  of  general  or  quarter  sessions  "  shall  mean  the 
Coiu't  of  general  or  quarter  sessions  of  the  peace  having  jurisdiction 
over  the  whole  or  any  part  of  the  district  or  place,  as  the  case  may 
be,  in  which  the  matter  requiring  the  cognizance  of  the  "  Court  of 
general  or  quarter  sessions  "  arises. 

The  word  "  arbitrators "  shall  include  a  single  arbitrator,  and  the 
words  "  arbitrators  "  and  "  arbitrator  "  shall  include  an  umpire. 

The  word  "  oath  "  shall  mean  and  include  an  affirmation  in  the  case  of 
Quakers,  and  a  declaration  in  the  case  of  persons  allowed  by  law  to 
make  a  declaration  in  lieu  of  an  oath. 

The  expression  "  corporate  borough  "  shall  mean  any  corporate  borough 
mentioned  in  the  schedules  annexed  to  an  Act  passed  in  the  sixth 
year  of  the  reign  of  King  Wilham  the  Fourth,  intituled  '  An  Act  for 
the  Regulation  of  Municipal  Corporations  in  England  and  Wales,' 
and  any  borough  incorporated  by  charter  granted  or  to  be  granted 
in  pursuance  of  that  or  any  subsequent  Act. 

The  word  "  district "  shall  mean  the  entire  area,  places,  or  parts  of 
places  comprised  within  the  limits  of  any  district  to  which  this  Act 
or  any  part  thereof  shall  be  applied  by  order  in  Council  or  provi- 
sional order  of  the  General  Board  of  Health  sanctioned  by  Parha- 
ment. 

The  expression  "  corporate  district "  shall  mean  a  district  in  which  the    "Corporate 
powers,  authorities,  and  duties  of  the  local  board  of  health  of  the   district." 
district  are  exercised  and  executed  by  the  council  of  a  corporate 
borough. 

The  expression  "  noncorporate  district "  shall  mean  a  district  in  which    "Noncorporate 
the  powers,  authorities,  and  duties  of  the  local  board  of  health  of  the   district." 
district  are  not  exercised  and  executed  by  the  councU  of  a  corporate 
borough. 

The  word  "  street"  shall  apply  to  and  include  any  highway  (not  being  "street." 
a  turnpike  road),  and  any  road,  public  bridge  (not  being  a  county 
bridge),  lane,  footway,  square,  court,  alley,  passage,  whether  a 
thorouglofare  or  not,  and  the  parts  of  any  such  highway,  road, 
bridge,  lane,  footway,  square,  court,  alley,  or  passage  witliin  the 
limits  of  any  district. 

The  word  " house ''  shall  include  schools,  factories,  and  other  buildings   "House." 
in  which  more  than  twenty  persons  are  employed  at  one  time. 

The  word  "  drain  "  shall  mean  and  include  any  drain  of  and  used  for  "Drain." 
the  drainage  of  one  building  only,  or  premises  within  the  same 
curtilage,  and  made  merely  for  the  purpose  of  communicating  there- 
from with  a  cesspool  or  oliier  like  receptacle  for  drainage,  or  with  a 
sewer  into  which  the  drainage  of  two  or  more  buildings  or  premises 
occupied  by  different  persons  is  conveyed. 
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The  word  "  sewer  "  shall  mean  and  include  sewers  and  drains  of  every 
description,  except  drains  to  which  the  word  "  drain  "  interpreted  as 
aforesaid  apphes. 

The  term  "  slaughter-house  "  shall  mean  and  include  the  buildings  and 
places  commonly  called  slaughter-houses  and  knackers'  yards,  and 
any  building  or  place  used  for  slaughtering  cattle,  horses,  or  animals 
of  any  description  for  sale. 

The  expression  " waterworks  company"  shall  mean  any  corporation, 
person,  or  company  of  persons  supplying,  or  who  may  hereafter 
supply,  water  for  their  own  profit. 

The  term  "waterworks"  shall  include  streams,  springs,  wells,  pumps, 
reservoirs,  cisterns,  tanks, '  a4ueducts,  cuts,  sluices,  mains,  pipes, 
culverts,  engines,  and  all.  machinery,  lands,  buildings,  and  things 
for  supplying  or  used  for  .supplying  water,  also  the  stock  in  trade  of 
any  waterworks  company.     ■ 

The  expression  "the  local  board  of  health"  shall  mean  the  persons 
authorized  to  execute  in  each  district  all  or  any  of  the  powers, 
authorities,  and  duties  vested  in  or  imposed  upon  the  local  board  of 
health  by  this  Act. 

The  expressions  "  the  officer  of  health,"  "  the  clerk,"  "  the  treasurer," 
"  the  surveyor,"  "  the  inspector  of  nuisances,"  shall  mean  the  persons 
respectively  appointed  to, be,  or. authorized  to  execute  the  offices  of, 
the  officer  of  health,  clerk,  treasurer,  surveyor,  and  inspector  of 
nuisances  respectively  in  each  district  for  the  purposes  of  this  Act. 

It  has  been  held  that  "  laiid,"  as  explained  in  this  section,  includes  a 
right  of  fisliing.  (Per  Oressuell  and  Williams,  JJ.  (dubitante,  Turner, 
L.J.),  OldaJeer  v.  Hunt,  6  Be  O.  Mae.  &  O.  376.) 

In  Eddleston  v.  Franeis  (7  O.  B.,  N.  S.,  568),  a  question  was  raised, 
but  not  decided,  whether  a.reoeiver  appointed  by  the  Court  of  Chancery 
is  an  "  owner "  within  the  meaning  of  this  section.  He  would  seem, 
however,  to  fall  within  the  definition  given ;  and  in  Peeh  v.  The  Waterloo 
and  Seaforth  Local  Board  of  Health  (2  H.  S  O.  709 ;  33  L.  J.,  M.  0. 11), 
it  was  expressly  held  that  the  clause  extends  to  the  receiver  of  the  rent 
de  facto, — frightfully  or  wrongfully, — in  his  own  right,  or  in  the  right  of 
another. 

The  section  does  not  give  jurisdiction  in  matters  arising  in  a  county  to 
any  justice  of  the  county,  but  only  to  justices  of  the  petty  sessional  divi- 
sion in  which  the  matter  requiring  their  cognizance  arises.  {Reg.  v. 
Brodhurst,  32  L.  J.,  M.  O.  168.) 

By  the  12  &  13  Vict.  c.  94,  s.  10,  the  expression  "  corporate  borough," 
whenever  used  in  the  "  Public  Healtli  Act,  1848,"  shall  be  construed  to 
include  any  city,  borough,  port,  cinque  port,  or  town  corporate  named  in 
the  schedules  annexed  to  the  5  &  6  WiU.  4,  c.  76,  and  any  city,  borough, 
port,  cinque  port,  or  town  corporate  incorporated  by  charter  granted  or 
to  be  granted  in  pursuance  of  that  or  any  subsequent  Act ;  and  the  word 
"  burgesses,"  wherever  used  in  the  said  "  Public  Health  Act,"  shall  be 
construed  to  mean  citizens  in  the  case  of  a  city. 

By  the  15  &  16  Vict.  c.  52,  s.  14,  the  word  "year"  shall,  for  the  pur- 
pose of  the  election  of  local  boards  of  health,  acting  in  execution  of  the 
"  Public  Health  Act,  1848,"  and  of  the  continuance  in  office  of  the 
members  of  such  boards,  be  taken  to  mean  the  interval  between  any 
day  of  election  of  any  such  board  and  the  day  of  election  next  ensuing. 

By  the  21  &  22  Vict.  c.  98,  s.  2,  the  word  "  borough,"  or  "  corporate 
borough,"  when  used  in  this  Act,  or  in  any  Act  conferring  powers  of 
a  public  nature  on  the  corporate  bodies  of  boroughs  by  their  council, 
shall  include  all  cities,  ports,  cinque  ports,  or  corporate  towns  mentioned 
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in  the  soliedules  to  the  Act  passed  in  the  sixth  year  of  the  reign  of  King 
William  the  Fourth,  intituled  "  An  Act  to  provide  for  the  regulation  of 
municipal  corporations  in  England  and  Wales,"  and  all  boroughs  incor- 
porated by  charter  granted  or  to  be  granted  in  pursuance  of  that  or  kny 
subsequent  Act. 

Sect.  3.  Tins  Act  shall  not  extend  to  Scotland  or  Ireland,  and  it  shall   Limits  of  Act 
not  be  adopted  by  any  place  within  the  limits  of  the  metropolis  as  defined 
for  the  purposes  of  the  18  &  19  Vict.  c.  120. 

Sect.  4.  Tills  Act  shall  be  construed  together  with  and  be  deemed  to   Provisions  of  this 
form  part  of  the  "PubUc  Health  Act,  1848:"  words  used  in  this  Act   vic't''o''6"  t*  be 
shall  be  interpreted  in  the  sense  assigned  to  them  in  the  said  "  Public   construed  to. 
Health  Act:"  byelaws  framed  under  this  Act  shall  be  subject  to  con-   gether. 
firmation,  enforced,  and  dealt  with  in  all  other  respects  as  byelaws 
imder  the  said  "  Public  Health  Act ;''  and  the  provisions  of  each  of  the 
said  Acts  shall,  so  far  as  may  be  consistent  with  the  provisions  of  this 
Act,  respectively  be  applicable  to  aU  matters  and  things  arising  under 
the  other  Act. 

Sect.  5.  This  Act  shall  take  effect  from  the  1st  day  of  September,  1858,  Period  at  which 

in  places  where  the  "  Pubhc  Health  Act,  1848,"  is  already  in  force,  wholly  'y*  ^°' '°  '"''^ 
or  partially :  Provided  always,  that  nothing  in  this  Act  shall  affect  tlxe  ' 

qualification  and  niunber  of  the  members  of  local  boards  of  health  in  qaaiifloation  or 

such  places,  or  any  power,  right,  privilege,  or  KabiUty  of  any  board  of  powers  of  local 

improvement  commissioners  exercising  powers  of  the  "PubUc  Health  t'™'''''- 
Act,  1848,"  or  of  any  town  council  or  local  board  of  health,  under  or  by 
virtue  of  any  general  or  local  Act  of  Parliament  other  than  the  said 
"  Public  Health  Act." 


Powers,  etc.,  of 
local  boards  un- 
der this  Act  to 
be  the  same  un- 
der 11  &  12  Vict. 
c.  63,  etc. 

Construction  of 
terms,  for  pur- 
poses of  this  Act, 
etc.,  in  Acts 
hereinafter  in- 
corporated. 


Sect.  6.  Local  boards  imder  this  Act  shall,  subject  to  this  Act,  have 
all  the  powers,  rights,  duties,  and  liabilities  of  local  boards  of  health 
constituted  under  the  "  Public  Health  Act,  1848,"  and  the  Acts  incorpo- 
rated therewith. 

Sect.  7.  In  the  construction,  for  the  purposes  of  this  Act,  of  tJie  Acts 
hereinafter  incorporated,  the  expression  "  the  special  Act "  shall'  mean 
the  "  Public  Health  Act,  1848,"  as  brought  into  operation  within  the 
district,  and  this  Act;  the  "limits  of  the  special  Act"  shall  mean  the 
"limits  of  the  district;"  "the  passing  of  the  special  Act"  shall  mean 
the  date  of  the  coming  in  force  of  this  Act,  or,  in  the  case  of  districts 
imder  the  "  Public  Health  Act,  1848,"  the  1st  day  of  September,  1858; 
and  the  local  board  shall,  according  to  the  tenor  of  the  incorporated  Act, 
be  deemed  to  be  the  promoters  of  the  undertaking,  "  town  commission- 
ers," commissioners,  or  "undertakers;"  and  all  penalties  incurred  un- 
der the  incorporated  Acts  shall  be  recovered  in  the  same  way  as  penalties 
incurred  under  the  "  Public  Health  Act,  1848,"  and  be  applied  in  aid  of 
the  purposes  of  that  Act  and  tins  Act. 

See  as  to  the  recovery  of  penalties,  the  11  &  12  Vict.  c.  63,  ss.  129- 
IZ'kjpost,  subsect.  32. 

Sect.  8.  Whenever  the  sanction,  consent,  direction,  or  approval  of  the   Provision  in  re- 
general  board  of  health  is  required  by  law  to  the  exercise  of  the  powers   '^"»n  '<>  exercise 
of  local  boards  of  health  or  boards  of  improvement  commissioners,  such  pubuT Health ^"^ 
powers  may,  from  the  1st  day  of  September,  1858,  be  exercised  without  Act  requiring 
such  sanction,  consent,  direction,  or  approval,  or  any  sanction,  consent,   ra"boa?d"of^™*' 
direction,  or  approval  in  lieu  thereof,  except  in  so  far  as  is  provided  by  health, 
this  Act :  Provided  always,  that  aU  sanctions  for  the  mortgage  of  rates 
given  by  the  general  board  of  health  before  the  passing  of  this  Act  shall 
continue  in  full  force  and  effect  until  all  moneys  the  borrowing  of  which 
is  thereby  sanctioned  have  been  borrowed. 


Sect. 


9.  AU  proceedings,  contracts,  matters,  and  tilings  respectively  Proceedings, 
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begun  or  made  under  any  section  of  the  "  Public  Health  Aet,  1848,"  re- 
pealed by  this  Act,  may  i-espectively  be  proceeded  with  and  enforced  as 
if  no  such  repeal  had  taken  place,  and  all  powers  exercised  or  byelaws 
made  under  any  such  section  shall  continue  iu  force  until  the  new  powers 
and  byelaws  authorized  by  this  Act  are  brought  into  operation,  and  no 
such  repeal  shall  afi'ect  any  decree  or  order  of  the  High  Court  of  Chan- 
cery, or  of  any  other  Court  of  justice,  that  has  been  obtained  previously 
to  the  passing  of  this  Act. 

Wliere  under  sect.  72  of  the  Act  of  1848,  notices  had  been  given  and 
plans  lodged  for  the  laying  out  and  making  of  a  new  street,  it  was  held 
that  this  was  a  matter  or  tiling  begun  or  made,  although  notliing  had 
been  done  towards  the  formation  of  the  street.  (Felhin  v.  Berridge,  15 
O.B.N.S.^bl.) 


Upon  petition  of 
one- tenth  of  the 
inhabitants  of 
any  city,  etc.,  or 
■without  petition, 
when  the  deaths 
in  any  city,  etc., 
appear  upon  the 
registrar  gene- 
ral's returns  to 
be  above  a  cer- 
tain proportion, 
superintending 
inspector  to 
malse  local  in- 
quiry. 


Inspector  to  give 
notice  of  inquiry, 
and  report  to 
general  board 
the  result  of  the 
same. 


2.   Adoption  of  the  Act  of  1848. 

By  the  11  &  12  Vict.  c.  63,  s.  8,  Prom  time  to  time  after  the  passing 
of  tliis  Act,  upon  the  petition  of  not  less  than  one-tenth  of  the  inhabit- 
ants i-ated  to  the  rehef  of  the  poor  of  any  city,  town,  borough,  parish,  or 
place  having  a  known  or  defined  boundary,  not  being  less  than  thirty  in 
the  whole,  or  where  it  shall  appear  or  can  be  ascertained  from  the  last 
return  for  the  time  being  made  up  by  the  registrar  general  of  births, 
marriages,  and  deaths  from  the  deaths  registered  in  a  period  of  not  less 
than  seven  years  that  the  number  of  deaths  annually  in  any  city,  town, 
borough,  parish,  or  place  during  the  period  in  respect  whereof  such 
return  shall  have  been  made  have  on  an  average  exceeded  the  propor- 
tion of  twenty-three  to  a  thousand  of  the  population  of  such  city,  town, 
borough,  parish  or  place,  the  general  board  of  health  may,  if  and  when 
they  shall  think  fit,  direct  a  superintending  inspector  to  visit  such  city, 
town,  borough,  parish,  or  place,  and  to  make  public  inquiry,  and  to 
examine  witnesses,  as  to  the  sewerage,  drainage,  and  supply  of  water, 
the  state  of  the  burial  grounds,  the  number  and  sanitary  condition  of  the 
inhabitants,  and  as  to  any  local  Acts  of  Parliament  in  force  within  such 
city,  town,  borough,  parish,  or  place  for  paving,  lighting,  cleansing, 
watching,  regulating,  supplying  with  water, ,  or  impro^'ing  the  same,  or 
having  relation  to  the  purposes  of  this  Act,  also  as  to  the  natm-al  drain- 
age areas,  and  the  existing  municipal,  parochial,  or  other  local  bounda- 
ries, and  the  boundaries  which  may  be  most  advantageously  adopted  for 
the  purposes  of  this  Act,  and  as  to  any  other  matters  in  respect  whereof 
the  said  board  may  desire  to  be  informed,  for  the  pm-pose  of  enabluig 
them  to  judge  of  the  propriety  of  reporting  to  her  Majesty,  or  making  a 
provisional  order,  as  hereinafter  mentioned. 

See,  as  to  the  powers  of  superintending  inspectors,  s.  121,  post,  sub- 
sect.  29. 

TMs  and  the  three  following  sections  of  the  Act  of  1848  are  now  su- 
perseded by  the  21  &  22  Vict.  c.  98,  ss.  12-23,  post,  428-433. 

Sect.  9.  Before  proceeding  upon  such  inquiry  the  said  inspector  shall 
give  fourteen  days'  notice  of  Ms  intention  to  make  the  same,  and  of  a 
time  and  place  at  which  he  will  be  prepared  to  hear  all  persons  desirous 
of  being  heard  before  liim  upon  the  subject  of  such  inquiry,  by  adver- 
tisement in  some  one  or  more  of  the  public  newspapers  usually  circu- 
lated in  the  parts  to  wliioh  the  inquiiy  wiU  relate,  and  by  causing  such 
notice  to  be  affixed  on  the  doors  of  tlie  principal  churches,  chapels,  pub- 
lic buildings,  and  places  where  public  notices  are  usually  affixed  within 
such  parts,  and  in  such  other  manner  as  may  appear  to  the  said  in- 
spector to  be  necessary ;  and  so  soon  as  can  be  after  the  completion  of 
such  inquiry  he  shall  report  in  writing  to  the  general  board  of  health,  in 
such  manner  as  they  may  direct,  upon  the  several  matters  with  respect 
to  which  he  has  been  directed  to  inquire  as  aforesaid,  and  upon  any 
other  matters  with  respect  to  which  he  may  deem  it  expedient  to  report 
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for  the  purposes  of  this  Act ;  and  if  upon  such  report  it  appear  to  the 
said  general  board  that  the  boundaries  which  may  be  most  advantage- 
ously adopted  for  the  purposes  of  this  Act,  are  not  the  same  as  those  of 
the  city,  town,  borough,  parish,  or  place  with  respect  to  which  inquuy 
has  been  made,  they  shall  cause  the  same  or  some  other  superintending 
inspector  to  visit  the  parts  within  the  boundaries  proposed  to  be  adopted 
for  the  purposes  of  this  Act,  and,  after  having  given  such  notice  as  is 
hereinbefore  prescribed,  to  hear  aU  persons  desirous  of  being  heard  be- 
fore liim  upon  the  subject  of  the  said  report  and  to  make  such  further 
inquiry  and  report  to  the  said  board  as  they  may  direct ;  and  upon  the 
presentation  of  such  report  or  further  report,  the  said  board  shall 
cause  copies  thereof  respectively  to  be  pubhshed  in  the  parts  to  which 
such  report  or  further  report  respectively  relate,  in  such  manner  as  they 
may  direct,  and  shall  also  cause  other  copies  thereof  respectively  to  be 
deposited  with  tlie  town  clerk  of  any  corporate  borough  aifected  therebj', 
and  with  the  clerk  to  the  commissioners  or  trustees  acting  under  any 
local  Act  of  Parhament  in  force  vsdthin  such  parts  for  lighting,  paving, 
cleansing,  watching,  regulating,  supplying  with  water,  or  improving  such 
parts  or  any  of  them,  or  in  anywise  relating  to  the  purposes  of  this  Act, 
and  with  the  clerk  to  the  justices  acting  for  any  petty  sessional  division, 
in  which  such  parts  may  be,  and  vsdth  the  clerk  of  the  board  of  guardians 
of  the  union  or  parish  the  whole  or  part  of  which  may  be  affected  there- 
by ;  and  if  such  report  or  further  report  relate  to  parts  not  being  mthin 
any  corporate  borough,  the  said  board  shall  cause  other  copies  of  the 
same  to  be  deposited  with  the  churchwardens  or  overseers  of  the  poor 
of  any  parish  in  which  such  parts  or  any  of  them  may  be ;  and  the 
copies  so  published  or  deposited  shall  be  accompanied  by  a  notice  stating 
that  within  a  certain  time,  not  being  less  than  one  month  from  the  time 
of  such  pubhoation  and  deposit,  written  statements  may  be  forwarded  to 
the  said  board  with  respect  to  any  matter  contained  in  or  omitted  from 
the  said  report  or  further  report,  or  any  amendment  proposed  to  be  made 
therein;  and  all  such  statements  shall  be  deposited  with  such  town 
clerk,  clerk  to  justices,  clerk  to  the  board  of  guardians,  and  with  such 
churchwardens  or  overseers  respectively,  in  Ulie  manner  as  the  said 
copies,  and  shall,  together  with  such  copies,  be  open  to  pubhc  in- 
spection from  the  hour  of  eleven  in  the  forenoon  till  the  hour  of  tlnree 
in  the  afternoon  every  day  during  the  time  specified  in  the  last-mentioned 
notiQe,  Sundays,  Christmas  Days,  Good  Fridays,  and  days  appointed  for 
general  fasts  or  thanksgivings  only  excepted;  and  any  town  clerk,  clerk 
to  justices,  clerk  to  the  board  of  guardians,  churchwardens,  or  overseers 
who  shall  refuse  to  receive  any  document  or  copy  of  any  document  di- 
rected to  be  deposited  vidth  him  or  them  as  aforesaid,  or  to  allow  such 
inspection,  shall  be  liable  for  every  such  offence  to  a  penalty  not  exceed- 
ing iive  pounds  ;  and  after  the  exph-ation  of  such  last-mentioned  notice 
the  said  board  may,  if  they  think  fit,  direct  such  further  inquiry  and  re- 
port as  to  them  may  seem  necessary  and  proper. 

Sect.  10.    If  after  such  inquiry  or  further  inquiry  as  aforesaid  it  ap-   Cases  in  which 
pear  to  the  said  general  board  of  health  to  be  expedient  that  this  Act  or  |^"fVrce"byVider 
any  part  thereof  should  be  apphed  to  the  city,  town,  borough,  parish,  or  of  her  Majesty  in 
place  with  respect  to  which  inquiry  has  been  made,  upon  the  petition  of  council, 
such  inhabitants  as  aforesaid,  and  within  the  same  boundaries  as  those 
of  such  city,  town,  borough,  parish,  or  place,  and  within  which  there  is 
no  local  Act  of  Parliament  in  force  for  paving,  lighting  (otherwise  than 
for  the  profit  of  proprietors  or  shareholders),  cleansing,  watching,  regu- 
lating, suppljong  with  water,  or  improving  such  city,  town,  borough, 
parish,  or  place,  or  any  part  thereof,  or  in  anywise  relating  to  the  pur- 
poses of  this  Act,  they  shall  report  to  her  Majesty  accordingly ;  and  at 
any  time  after  presentation  of  such  report  it  shall  be  lawful  for  her  Ma- 
jesty, by  and  with  the  advice  of  her  Privy  Council,  to  order  that  this  Act 
or  any  part  thereof  shall  be  apphed  to  and  be  put  in  fuE  force  and 
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Exception  with 
respect  to  certain 
local  Acts  for 
supplying  water. 

Consent  of  town 
council,  etc.,  in 
certain  cases. 


operation  within  such  city,  town,  borough,  parish,  or  place ;  and  if 
after  such  inquiry  or  further  inquiry  as  aforesaid,  it  appear  to  the 
said  general  board  to  be  expedient  that  this  Act  or  any  part  thereof 
should  be  put  in  force  within  boundaries  not  being  the  same  as  those  of 
the  city,  town,  borough,  parish,  or  place  from  which  the  said  petition 
proceeded,  or  within  boundaries  where  no  petition  has  been  presented 
from  such  inhabitants  as  aforesaid,  or  within  any  city,  town,  borough, 
parish,  or  place  in  wMch  any  such  local  Act  of  Parliament  as  aforesaid 
is  in  force,  they  shall  make  a  provisional  order  under  their  hands  and 
seal  of  of5ce  accordingly,  with  such  provisions,  regulations,  conditions, 
and  restrictions  with  respect  to  the  application  and  execution  of  this 
Act  or  any  part  thereof,  and  with  respect  to  any  such  local  Act,  and  the 
repeal,  alteration,  extension,  or  future  execution  of  the  same,  and  in  aU 
respects  whatsoever  as  they  may  think  necessary  under  all  the  circmn- 
stances  of  the  case ;  and  such  provisional  order  shall  be  published  in 
the  parts  to  which  the  same  relates  in  such  manner  as  the  said  general 
board  may  direct,  and  shall  be  deposited  with  the  town  clerk  of  any  cor- 
porate borough  affected  thereby,  and  with  the  clerk  to  the  oommissioners 
or  trustees  acting  under  any  such  local  Act,  also  vidth  the  clerk  to  the 
justices  acting  for  any  petty  sessional  division  in  which  such  parts  may 
be,  and  with  the  clerk  of  the  board  of  guardians  of  the  union  or  parish 
the  whole  or  part  of  which  may  be  affected  thereby ;  and  if  such  provi- 
sional order  relate  to  parts  not  being  vsdthin  any  corporate  borough,  the 
said  board  shall  cause  other  copies  of  the  same  to  be  deposited  with  the 
churchwardens  or  overseers  of  the  poor  of  any  parish  in  which  such 
parts  or  any  of  them  may  be ;  and  in  case  it  shall  be  enacted  by  any 
Act  of  Parliament  hereafter  to  be  passed  that  the  whole  or  part  of  any 
provisional  order  or  orders  of  the  general  board  of  health  shall  be  con- 
iirmed  and  be  absolute,  the  whole  or  part  of  such  provisional  order  or 
orders  which  shall  be  so  confirmed  shall  be  as  biuding  and  of  the  like 
force  and  eflfect  as  if  the  same  had  been  expressly  enacted  by  Parliament, 
and  every  such  Act  shall  be  deemed  a  public  general  Act ;  but  no  such 
provisional  order  shall  have  any  force  or  effect,  nor  shall  this  Act  or  any 
part  thereof  be  apphed  in  either  of  the  cases  last  aforesaid,  except  for  the 
purposes  of  such  inquiry,  further  inquiry,  report,  or  provisional  order, 
without  the  previous  authority  of  Parliament  ;  and  no  such  provisional 
order,  or  any  altered  or  amended  order,  shall  be  made  with  respect  to 
any  local  Act  of  Parliament  imder  which  any  waterworks  company  is 
empowered  to  construct  waterworks  or  supply  water  for  their  own  profit, 
without  the  consent  of  the  waterworks  company  empowered  by  such 
local  Act  first  had  and  obtained  :  Provided  always  that,  except  for  the 
pvirposes  of  main  sewerage,  no  corporate  borough  or  any  part  thereof 
shall  be  included  in  any  district  not  exclusively  consisting  of  the  whole 
or  part  of  one  such  borough  without  the  previous  consent  of  the  council 
under  the  common  seal  of  the  borough ;  but  nothing  hereia  contained 
shall  be  construed  to  require  such  consent  to  the  constitution  of  a  dis- 
trict exclusively  consisting  of  the  whole  or  part  of  one  such  borough  for  , 
aU  or  any  of  the  purposes  of  tins  Act,  nor  to  lunder  or  prevent  the  ap- 
plication  of  all  or  any  of  the  provisions  of  this  Act  to  parts  exclusively 
consisting  of  the  whole  or  part  of  one  such  borough,  although  the  same 
parts  or  any  of  them  may  have  been  already  included  within  a  district 
for  the  purposes  of  mam  sewerage  :  Provided,  also,  that,  except  for  the 
purposes  of  main  sewerage,  no  parts  beyond  the  boundaries  of  a  corpo- 
rate borough  shall  be  included  in  any  district  comprising  the  whole  or 
part  of  any  such  borough,  except  upon  the  petition  of  a  majority  of  the 
owners  of  property  and  ratepayers  who  would  be  qualified  to  vote  in  the 
election  of  members  of  a  local  board  of  health  for  the  parts  proposed  to 
be  so  included  ;  but  nothing  herein  contained  shall  be  construed  to  re- 
quire such  petition  in  order  to  the  constitution  of  a  district  exclusively 
consisting  of  parts  not  witliin  the  boundaries  of  any  such  borough,  nor 
to  liinder  or  prevent  the  application  of  aU  or  any  of  the  provisions  of 
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tills  Act  to  a  district  exclusively  consisting  of  such  last-mentioned  parts, 
although  the  same  parts  or  any  of  them  may  have  been  already  included 
within  a  district  for  the  purposes  of  main  sewerage. 

Where  a  parish  consisting  of  three  hamlets  and  a  townsliip  petitioned, 
and  the  inspector  recommended  the  application  of  the  Act  to  the  toivn- 
ship  only,  but  the  general  board  reported  that  the  Act  should  be  apphed 
to  the  whole  parish,  an  order  in  council  in  accordance  with  the  report  of 
the  general  board  was  held  to  be  valid.  (Barber  v.  Jessop,  1  H.  d  N. 
578  ;  26  L.J.,  Exch.  186.) 

See,  as  to  orders  in  council  and  provisional  orders,  sect.  142,  post, 
subsect.  34. 

The  general  board  of  health  made  a  provisional  order  extending  this 
Act  to  Tynemouth,  a  district  within  which  were  parts  of  the  Shields 
turnpike  roads,  made  under  local  turnpike  Acts.  A  local  sanitary  Act 
also  apphed  to  the  district.  The  provisional  order  altered  the  local  sa- 
nitary Act,  and  directed,  inter  alia,  that,  from  and  after  the  passing  of 
any  Act  of  ParHament  confirming  that  order,  sect.  50  of  "  The  Town 
Improvement  Clauses  Act,  1847,"  should  be  incorporated  with  the  local 
sanitary  Act.  The  order  was  confirmed  by  statute,  "  so  far  as  au- 
thorized by  '  The  Pubhc  Health  Act.'  "  "  The  Towns  Improvement 
Clauses  Act,  1847,"  sect.  50,  forbids  trustees  of  any  turnpike  road  from 
levying  toU  within  the  limits  of  the  special  Act.  The  surveyor  of  the  local 
board  of  Tynemouth,  by  order  of  the  board,  removed  the  Shields  turnpike 
gates  withm  the  district.  The  clerk  of  the  Shields  turnpike  trustees  sued 
him  in  trespass  for  so  doing : — Held,  by  Coleridge,  Erie,  and  Orompton, 
JJ.  (dissentiente  Lord  Campbell,  O.J.),  that  the  part  of  the  order  incorpo- 
rating "The  Towns  Improvement  dlauses  Act,  1847,"  sect.  50,  was  not 
authorized  by  "  The  Public  Health  Act,  1848,"  and  was  void;  and  the 
plaintiff  had  judgment.  (Clayton  v.  Eenwich,  6  El.  S  Bl.  114 ;  25  L.J., 
Q.B.  226.)  Another  provisional  order  applied  to  the  same  borough  or- 
dered that  this  Act  should  apply  and  be  in  force  throughout  the  borough 
except  sect.  50,  and  so  much  of  sect.  88  as  provides  that  the  occupier  of 
any  land  used  as  arable,  meadow,  or  pasture  ground  only,  etc.,  and  the 
occupier  of  any  land  covered  with  water  or  used  only  as  a  canal  or  tow- 
ting  path,  or  as  a  railway  constructed  under  any  Act  of  Parhament  for 
pubhc  conveyance,  shall  be  assessed  in  one-fouxth  only  of  the  net  rate- 
able value ;  and  the  rating  clauses  of  the  local  Act  were  repealed,  and 
others  substituted,  by  which  aU  hereditaments  in  a  part  of  the  district 
were  to  be  rated  upon  two-thirds  of  the  rateable  value.  A  railway  com- 
pany having  been  rated  accordingly  at  two-thirds  in  one  part  of  the  dis- 
trict and  at  the  full  rateable  value  in  the  rest  of  the  district,  in  respect 
of  their  railway  proper,  it  was  held  that  such  a  severing  of  sect.  88  was 
not  within  the  powers  given  by  sect.  10  to  the  general  board  of  health. 
(Ths  North-Eastern  By.  Go.  v.  The  Mayor,  etc.,  of  Tynemouth,  Law 
Eep.,  3  Q.B.  723.) 

As  to  the  supply  of  water,  see  sect.  75,  post,  468.  And  as  to  the  qasJi- 
fication  for  voting  in  the  election  of  members,  see  sect.  20,  post,  437. 

See,  as  to  the  union  of  adjoining  districts,  the  21  &  22  Vict.  c.  98,  s.  27, 
post,  437. 

Sect.  11.  From  and  after  the  making  of  any  such  order  in  council,  or 
the  passing  of  any  Act  of  Parliament  confirming  any  provisional  order 
of  the  general  board  of  health,  the  costs,  charges,  and  expenses  specially 
incurred  by  or  under  the  direction  of  the  said  general  board,  or  of  any 
superintending  inspector,  in  relation  to  any  inquiry  or  further  inquiry  as 
aforesaid,  shall,  to  such  extent  and  amount  as  the  Commissioners  of  her 
Majesty's  Treasury  by  order  under  their  hands  may  think  proper  to 
direct,  become  a  charge  upon  the  general  district  rates  levied  in  such 
district  under  the  authority  of  this  Act,  and  be  repaid  to  the  said  com- 
missioners by  annual  instalments  not  exceeding  five,  together  with  inter- 
est after  the  yearly  rate  of  five  pounds  in  the  hundred,  to  be  computed 
from  the  date  of  any  such  last-mentioned  order,  upon  so  much  of  the 
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principal  sum  clue  in  respect  of  the  said  costs,  charges,  and  expenses  as 
shall' from  time  to  time  remain  unpaid. 

See  sect.  87,  post,  478,  empowering  the  local  board  to  levy  a  general 
district  rate. 

3.  Constitution  of  the  Local  Board  under  the  Act  of  1848. 

By  the  11  &  12  Vict.  c.  63,  s.  12,  in  every  district  exclusively  consist- 
ing of  the  whole  or  part  of  one  corporate  borough,  the  mayor,  aldermen, 
and  burgesses  of  such  borough  shall  be,  by  the  council  of  the  borough, 
within  and  for  such  district  the  local  board  of  health  under  this  Act, 
and  such  council  shaU  exercise  and  execute  the  powers,  authorities,  and 
duties  of  such  local  board  according  to  the  laws  for  the  time  being  in 
force  with  respect  to  municipal  corporations  iu  England  and  Wales; 
and  in  every  district  exclusively  consisting  of  two  or  more  of  such  bo- 
roughs, or  of  one  or  more  of  such  boroughs  and  also  of  part  of  any  other 
such  borough  or  boroughs,  or  exclusively  consisting  or  part  of  two  or 
more  of  such  borough  or  boroughs,  the  mayors  for  the  time  being  of  the 
boroughs  whereof  the  whole  or  part  is  within  such  last-mentioned  dis- 
trict, and  such  number  of  other  persons  as  shaU  be  fixed  by  such  provi- 
sional order  as  aforesaid  to  be  selected  by  each  of  such  councils  respec- 
tively out  of  their  own  number,  or  from  persons  qualified  to  be  council- 
lors of  the  borough  in  respect  of  which  the  selection  is  to  be  made,  and 
shall  be  named  and  selected  by  such  councils  accordingly,  shall,  within 
and  for  such  district,  be  the  local  board  of  health  under  this  Act ;  and 
in  every  district  comprising  the  whole  or  part  of  any  such  borough  or 
boroughs,  and  also  parts  not  within  the  boundaries  of  any  such  borough, 
the  mayor  or  mayors  for  the  time  being  of  the  borough  or  boroughs 
whereof  the  whole  or  part  is  within  such  last-mentioned  district,  and 
such  number  of  other  persons  as  shall  be  fixed  by  such  provisional  order 
to  be  selected  by  such  council  or  each  of  such  councils  respectively  out 
of  their  own  number,  or  from  the  persons  qualified  to  be  councillors  of 
the  borough  in  respect  whereof  the  selection  is  to  be  made,  and  shall  be 
named  and  selected  by  such  council  or  councils  accordingly,  shall,  toge- 
ther with  such  number  of  persons  as  shall  be  elected  as  hereinafter  men- 
tioned in  respect  of  such  non-corporate  parts,  be,  within  and  for  such  dis- 
trict, the  local  board  of  health  under  this  Act ;  and  the  first  selection  by 
any  such  council  in  pursuance  of  this  Act  shall  be  made  on  a  day  to  be 
appointed  by  Parliament ;  and  each  person  selected  by  the  council  out 
of  their  own  number  shall  be  a  member  of  the  local  board  with  which  he 
is  selected  to  act  so  long  as  he  continues  without  re-election  to  be  mem- 
ber of  the  council  from  whom  he  was  selected,  and  no  longer ;  and  each 
person  selected  by  the  council  otherwise  than  out  of  their  own  number 
shall  be  a  member  of  the  local  board  with  which  he  is'  selected  to  act  for 
one  year  from  the  date  of  his  selection,  and  no  longer ;  and  in  case  of 
any  vacancy  in  the  number  selected,  some  other  person  or  persons  (as 
the  case  may  require)  shall  be  selected  by  the  council  by  whom  the  per- 
son or  persons  causing  the  vacancy  was  or  were  selected,  within  one 
month  after  the  occurrence  of  the  vacancy ;  and  the  meeting  of  any 
counoU  at  which  any  selection  as  aforesaid  is  made  in  pursuance  of  tins 
Act  shall  to  aU  intents  and  purposes  be  deemed  to  be  a  meeting  held  in 
pursuance  of  an  Act  passed  in  the  sixth  year  of  the  reign  of  King  WU- 
Ham  the  Fourth,  intituled  "  An  Act  for  the  Regulation  of  Municipal 
Corporations  in  England  and  Wales." 

The  corporation  may  be  sued  upon  contracts  made  by  them  in  accord- 
ance 'with  the  statute.  (Nowell  v.  The  Mayor,  etc.,  of  Worcester,  9  Exch. 
457  ;  23  L.J.,  Exch.  139.) 

An  action  also  will  lie  against  a  local  board  of  health  of  a  corporate 
district  as  a  body  for  neghgently  carrying  out  works  -within  their  powers, 
so  as  to  cause  injury  to  any  person,  e.g.  for  so  neghgently  and  impro- 
perly constructing  a  sewer  as  to  cause  a  nuisance  by  its  discharge. 
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(The  Southampton  and  Itchin  Floating  Bridge  Co.  v.  Tlie  Southampton 
Local  Board,  28  L.J.,  Q.B.,  41.) 

As  to  tlie  election  of  members  of  the  board,  see  sect.  13,  infra,  and 
sect.  20,  post,  437  ;  and  as  to  tbe  notice  required  to  be  given  previously 
to  the  meetings  of  the  council,  see  the  5  &  6  Will.  4,  c.  7fi,  s.  79,  Vol.  II., 
tit.  "  Corporations." 

The  term  "  year"  means  until  the  day  of  election  next  ensuing.  See 
the  15  &  16  Vict.  o.  52,  s.  14,  ante,  418. 

See,  as  to  the  division  of  the  district  into  wards,  the  21  &  22  Vict, 
c.  98,  s.  24,  post,  435. 

Sect.  13.  In  every  district  comprising  the  whole  or  part  of  any  corpo- 
rate borough  or  boroughs  as  aforesaid,  and  also  any  part  or  parts  not 
within  the  boundaries  of  any  corporate  borough  or  boroughs,  such 
number  of  persons,  qualified  as  hereinafter  prescribed,  as  shall  be  fixed 
by  such  provisional  order  as  aforesaid  to  be  elected  for  such  part  or  parts 
or  for  each  of  such  parts  respectively,  shall  from  time  to  time  be  elected 
in  such  maimer  and  by  such  owners  of  property  and  ratepayers  as  here- 
inafter mentioned,  to  be,  together  with  the  persons  selected  as  aforesaid 
in  respect  of  the  corporate  parts  of  such  district,  and  shall  be,  within 
and  for  such  district,  the  local  board  of  health  imder  this  Act ;  and  in 
every  district  not  comprising  the  whole  or  part  of  any  corporate  b<)rough 
or  boroughs,  but  being  a  district  to  wliich  this  Act  may  be  applied  by 
order  of  her  Majesty  in  Council,  such  number  of  persons,  qualified  as 
hereinafter  prescribed  in  this  behalf,  as  shall  be  fixed  by  such  order  in 
Council,  shall  be  elected,  in  such  manner  and  by  such  owners  of  property 
and  ratepayers  as  hereinafter  mentioned,  to  be,  and  shall  be,  within  and 
for  such  district,  the  local  board  of  health  under  tliis  Act ;  and  in  every 
district  not  comprising  the  whole  or  part  of  any  corporate  borough  or 
boroughs,  and  being  a  district  to  which  this  Act  cannot  be  applied  with- 
out the  authority  of  Parliament,  such  number  of  persons,  qualified  as 
hereinafter  prescribed,  as  shall  be  fixed  by  such  provisional  order  as 
aforesaid,  shall  be  elected,  in  such  manner  and  by  such  oivners  of  pro- 
perty and  ratepayers  as  hereinafter  mentioned,  to  be,  and  shall  be,  witliin 
and  for  such  district,  the  local  board  of  health  under  this  Act,  and  the 
fu-st  election  for  any  district  or  part  of  a  district  shall  take  place  on  a  day 
to  be  appointed  by  order  of  her  Majesty  in  Council  or  by  Parhament  (as 
the  case  may  require) ;  and  one-third  of  the  number  elected  for  the  whole 
or  any  part  or  parts  of  a  district  respectively  shall  go  out  of  office  on 
such  day  in  each  year  subsequently  to  that  of  the  first  election  as  shall 
be  appointed  by  such  order  in  Council  or  provisional  order  as  aforesaid 
(as  the  case  may  require) ;  and  the  order  in  which  the  persons  first  elected 
shall  go  out  of  office  shall  be  regulated  by  each  local  board  :  Provided 
always,  that  if  the  number  of  persons  to  be  elected  be  not  divisible  by 
three,  the  proportion  to  go  out  of  office  in  each  year  shall  be  regulated 
by  such  order  in  Council  or  provisional  order  (as  the  case  may  require), 
so  that  as  nearly  as  may  be  one-third  shall  go  out  of  office  in  each  year ; 
and  if  the  number  of  persons  to  be  elected  for  any  part  of  a  district  be  less 
than  three,  the  persons  elected  shall  go  out  of  office  on  such  day  in.  each 
year,  or  at  such  other  period,  not  being  less  than  a  year,  as  such  order  in 
council  or  provisional  order  i  as  the  case  may  requh-e)  shall  direct ;  but 
no  person  elected  shall  in  any  case  continuously  remain  in  office  for 
more  than  three  years ;  and  on  the  days  appointed  for  going  out  of  office 
a  number  of  persons  shall  be  elected  equal  to  the  number  of  those  so 
going  out,  and  so  many  others  as  may  be  necessary  to  complete  the  full 
number  of  the  local  board  of  health  in  respect  of  which  the  election  is  to 
be  made. 

As  to  the  mode  of  electing  members,  see  the  11  &  12  Vict.  c.  63,  s.  20, 
2>ost,  437. 

As  to  the  meaning  of  the  term  "  year,''  see  the  15  &  16  Vict.  c.  52,  s.  14, 
ante,  418. 
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As  to  the  proceedings  to  lie  taken  in  case  of  a  failure  to  elect,  or  lapse 
of  a  board,  see  the  21  &  22  Vict.  c.  98,  s.  11,  post,  4A%. 

As  to  the  division  of  the  district  into  wards,  see  the  21  &  22  Vict.  c.  98, 
s.  24,  post,  435. 
Act  of  1848.        The  first  election  of  a  local  board,  ordered  to  consist  of  nine  members, 

was  held  on  the  21st  July,  1854.     On  the  4th  January,  1855,  the  board 

declared  that  three  members  who  had  become  disqualified,  in  pursuance 
of  sect.  18,  by  non-attendance,  should  be  the  one-third  who  should  go  out 
of  office  on  the  31st  March,  1855  (the  day  named  in  the  order  in  Council). 
Not  any  of  the  six  other  persons  went  out  of  office  on  that  day ;  and  at 
the  election  then  held,  three  persons  only  were  elected.  The  Court, 
however,  decided  that  the  election  was  regular,  and  that  a  rate  made  on 
the  5th  July,  1855,  under  the  hands  of  five  persons  who  had  been  original 
members  of  the  board,  was  vaUd,  and  could  be  enforced.  {Howitt  v. 
Manfull,  6  M.  d  Bl.  736;  25  L.  J.,  Q.  B.  411.) 

Sect.  14.  The  number  of  persons  to  be  selected  or  elected  for  the  whole 
or  any  part  of  a  district,  shall  from  time  to  time  be  regulated  by  such 
order  in  Council  or  provisional  order  as  aforesaid  (as  the  case  may 
require),  due  regard  being  had  to  the  size  and  circumstances  of  each 
district,  as  may  appear  to  be  just  and  proper ;  and  that  any  member  of 
the  loqal  board  of  health,  after  going  out  of  office,  resigning,  or  otherwise 
ceasing  to  be  such  member,  may,  if  otherwise  qualified,  be  again  selected 
or  elected  (as  the  case  may  require) ;  and  in  the  event  of  any  vacancy  in 
the  number  of  persons  elected,  by  death,  resignation,  or  otherwise,  be- 
tween the  times  appointed  for  election  as  aforesaid,  or  if  at  any  time  the 
said  local  board  be  without  its  full  number  of  members,  the  remaining 
members  shaU  continue  and  be  as  competent  to  act  until  the  time  ap- 
pointed for  election,  or  until  the  full  number  is  selected  or  elected  (as  the 
case  may  require),  as  if  no  vacancy  had  occurred  ;  and  if  any  person  be 
both  selected  and  elected  to  be  a  member  of  the  local  board  of  health,  he 
shall,  within  three  days  after  notice  thereof  from  the  clerk,  choose,  or  in 
default  of  such  choice  the  local  board  of  which  he  is  so  selected  and 
elected  to  be  a  member  shall  determine,  the  titie  in  respect  of  which  he 
shall  serve,  and  immediately  upon  such  choice  or  determination  the 
person  so  selected  and  elected,  shall  be  deemed  to  be  member  only  in 
respect  of  the  title  so  chosen  or  determined,  and  his  office  as  member  in 
respect  of  any  other  titie  shall  thereupon  become  vacant. 

Sect.  15.  If  any  corporate  borough,  or  part  thereof,  be  included  only 
for  the  purposes  of  sewerage  in  any  district  comprising  any  part  or  parts 
not  within  the  boundaries  of  any  such  borough,  and  the  last-mentioned 
part  or  parts,  or  any  of  them,  be  constituted  a  district  or  districts  for  any 
other  purposes  of  this  Act,  the  persons  elected  for  such  sewerage  district 
shall,  within  and  for  the  separate  district  within  which  they  shall  have 
been  so  elected,  be  and  constitute  the  local  board  of  health,  in  the  same 
manner  and  as  fully  to  aU  intents  and  purposes  as  if  they  had  been  ex- 
pressly elected  to  constitute  the  same. 

Sect.  16.  Every  person  elected  as  aforesaid  shall  at  the  time  of  his 
election,  and  so  long  as  he  shall  continue  ui  office  by  virtue  of  such 
election,  be  resident  within  the  district  for  which  or  for  part  of  which  he 
is  elected,  or  within  seven  miles  thereof,  and  be  seised  or  possessed  of 
real  or  personal  estate,  or  both,  to  such  value  or  amount  as  shall  be  fixed 
by  such  order  in  Council  or  provisional  order  as  aforesaid  (as  the  case 
may  require),  within  the  limits  next  hereinafter  provided,  or  be  so  resi- 
dent, and  rated  to  the  relief  of  the  poor  of  some  parish,  township,  or  place 
of  which  some  part  is  within  such  district  or  part  of  a  district,  upon  such 
annual  value  as  shaU  be  fixed  by  such  order  in  council  or  provisional 
order  (as  the  case  may  require),  viithin  the  limits  next  hereinafter  pro- 
vided :  Provided  always,  that  it  shall  not  be  lawful  to  require  that  any 
person  be  seised  or  possessed  as  aforesaid  to  a  value  or  amount  exceeding 
one  thousand  pounds,  or  to  require  that  any  person  be  rated  upon  an 
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tion of  the 
Local  Board 
under  the 

Act  of  1848. 


Declaralion  to  be 
made  by  mem- 
bers of  local 
boards  before 
acting. 


annual  value  exceeding  thirty  pounds :  Provided  also,  that  if  two  or  more 
persons  be  jointly  seised  or  possessed  of  real  or  personal  estate,  or  both, 
of  such  value  or  amount  as  would,  if  equally  divided  between  them, 
qualify  each  to  be  elected,  or  if  two  or  more  persons  be  jointly  rated  in 
respect  of  any  property  which,  if  equally  divided  between  them,  would 
qualify  each  to  be  so  elected,  each  of  the  persons  so  jointly  seised,  pos- 
sessed, or  rated  may  be  elected ;  but  the  same  property  shall  not  at  the 
same  time  qualify  both  the  owner  and  the  occupier  thereof." 

As  to  the  qualification  under  the  21  &  22  Vict.  c.  98,  see  sect.  24  of 
that  Act,  post,  435. 

Sect.  17.  No  person  elected  as  aforesaid,  or  selected  by  any  council 
otherwise  than  out  of  their  number,  shall  act  as  member  of  the  local 
board  of  health  (except  in  administering  the  following  declaration)  until 
he  shall  have  made  and  signed  before  two  or  more  other  members  for  the 
district  for  which  he  is  elected  a  declaration  in  writing  to  the  eifect  fol- 
lowing (that  is  to  say) : — ■ 

I,  A.  B.,do  solemnly  declare  that  I  am  seised  or  possessed  of  real  or  personal  [or 
7'eal  and  personal']  estate  to  the  value  or  amownt  of  [or  that  J  am  rated 

to  the  relief  of  the  poor  of  t(pon  the  anmml  value  of  ]. 

(Signed)  A.  S. 

Made  before  us,  C.  D.  and  H.  F.,  Members  of 
the  Local  Board  of  Sealth  for  the  district 
of  this  day  of 

And  such  declaration  shall  be  made  and  signed  by  the  person  making 
the  same,  and  shall  be  iiled  and  kept  by  the  clerk ;  and  any  person  who 
shall  falsely  or  corruptly  make  and  subscribe  the  said  declaration,  know- 
ing the  same  to  be  untrue  in  any  material  particular,  shall  be  deemed 
guilty  of  a  misdemeanour. 

Sect.  18.  Any  person  elected  as  aforesaid,  or  selected  by  any  council 
otherwise  than  out  of  their  own  number,  who  neglects  to  make  and  sub- 
scribe the  declaration  required  by  this  Act  for  the  space  of  three  months 
next  after  his  selection  or  election,  and  any  person  selected  or  elected 
under  this  Act  who,  during  three  successive  months,  is  absent  from  all 
meetings  and  committees  of  the  local  board  of  health  of  which  he  is 
elected  or  selected  to  be  member,  shall  be  deemed  to  have  refused  to  act, 
and  shall  cease  to  be  a  member  of  such  local  board,  and  his  of&ce  as 
such  shall  thereupon  become  vacant. 

But  see  now,  as  to  the  effect  of  the  absence  of  any  member,  the  21  &  22 
Vict.  c.  98,  s.  25,  post,  436.     And  see  Howitt  v.  Manfull,  ante,  426. 

Sect.  19.  No  bankrupt,  insolvent,  or  other  person  not  qualified  as  Disqualifications, 
aforesaid,  shall  be  capable  of  being  elected  as  aforesaid;  and  if  any 
person,  after  being  so  elected  or  selected  by  any  council  otherwise  than 
out  of  their  own  number,  shall  lose  or  discontinue  to  hold  his  qualifica- 
tion, or  shall  be  declared  bankrupt,  or  shall  apply  to  take  the  benefit  of 
any  Act  for  the  relief  or  protection  of  insolvent  debtors,  or  shall  com- 
pound with  his  creditors,  or  if  any  member  selected  or  elected  imder  this 
Act  shall  accept  or  hold  any  office  or  place  of  profit  under  the  local  board 
of  health  of  which  he  is  member,  or  shall  in  any  manner  be  concerned  in 
any  bargain  or  contract  entered  into  by  such  board,  or  participate  in  the 
profit  thereof,  or  of  any  work  done  under  the  authority  of  this  Act  in  or 
for  the  district  for  which  he  is  member,  then,  and  in  every  such  case, 
such  person  shall,  except  in  the  cases  next  hereinafter  provided,  cease  to 
be  such  member,  and  his  office  as  such  shall  thereupon  become  vacant ; 
and  any  person  who,  not  being  duly  qualified  to  act  as  member  of  the 
said  local  board,  or  who  has  not  made  and  subscribed  the  declaration 
required  of  him  by  this  Act,  or  who,  after  being  disquaUfied  or  disabled 
from  acting  by  any  provision  of  this  Act,  shall  so  act,  shall  for  every 
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4.  Adoption    such  offence  be  liable  to  a  penalty  of  fifty  pounds,  which  may  be  recovered 

of  the  Act  of   by  any  person,  with  full  costs  of  suit,  by  action  of  debt ;  and  in  such 

1858.  action  it  shall  be  sufficient  for  the  plaintiff  to  prove  in  the  first  instance 

that  the  defendant  at  the  time  when  the  offence  is  alleged  to  have  been 

committed  acted  as  such  member ;  and  the  burden  of  proving  quahflca- 
tion,  and  the  making  and  subscription  of  the  declaration,  or  negativing 
disqualification,  by  reason  of  non-residence,  or  not  being  seised  or  pos- 
sessed of  the  requisite  real  or  personal  estate,  or  both,  shall  be  upon  the 
defendant :  Provided  always,  that  no  person,  being  a  proprietor,  share- 
holder, or  member  of  any  company  or  concern  estabHshed  for  the  supply 
of  water,  or  for  the  carrying  on  of  any  other  works  of  a  like  pubUc 
nature,  shall  be  disabled  from  being,  continuing,  or  acting  as  member  of 
the  said  local  board  by  reason  of  any  contract  entered  into  between  such 
company  or  concern  and  such  board ;  but  no  such  person  shall  vote  as  a 
member  of  the  said  local  board  upon  any  question  in  which  such  com- 
pany or  concern  is  interested  :  Provided  also,  that  all  acts  and  proceed- 
ings of  any  person  disqualified,  disabled,  or  not  duly  qualified  as  afore- 
said, or  who  has  not  made  and  subscribed  the  said  declaration,  shall,  if 
done  previously  to  the  recovery  of  the  last-mentioned  penalty,  be  valid 
and  effectual  to  all  intents  and  purposes  whatsoever. 

In  order  to  sue  for  the  penalty  given  by  this  section,  the  plaintiff  must 
first  obtain  the  consent  in  writing  of  the  attorney-general,  as  required  by 
sect.  133,  post,  subsect.  '32. 

Where  a  member  of  a  local  board  had  sold  some  iron  to  a  party  who 
had  contracted  to  supply  the  board  with  iron  railings,  and  who  purchased 
the  iron  for  the  purpose  of  performing  the  contract,  the  Court  held  that 
the  member  was  not  interested  in  the  contract  with  the  board  within  the 
meaning  of  the  5  ifc  6  WiU.  4,  c.  76,  s.  28.  {Le  Feuvre  v.  Lankester,  3 
El.  <&  Bl.  530 ;  23  L.  J.,  Q.  B.  254.  And  see  the  21  &  22  Vict.  o.  98, 
s.  25,  iJosi,  436.) 

By  the  29  &  30  Vict.  c.  90,  s.  46,  post,  subsect.  32,  local  boards  are 
incorporated,  and  are  to  be  designated  by  such  names  as  they  usually 
bear  or  adopt,  and  may  sue  or  be  sued  in  such  names,  and  may  hold  lands 
for  the  purposes  of  the  Acts  conferring  powers  upon  them  in  their  charac- 
ter of  local  boards. 
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4.  Adoption  of  the  Act  of  1858. 

By  the  21  &  22  Vict.  c.  98,  s.  12,  this  Act  may  be  adopted, — 

(1.)  In  corporate  boroughs  to  which  the  "  Pubhc  Health  Act,  1848," 
has  not  been  applied,  by  a  resolution  of  the  council  assembled  at 
a  meeting  held  for  the  purpose :  Provided  always,  that  tliis  Act 
shall  not  be  adopted  in  corporate  boroughs  until  after  the  election 
of  councillors  on  the  1st  day  of  November,  1858. 

(2.)  In  other  places  under  the  jurisdiction  of  a  board  of  improvement 
commissioners,  where  all  or  part  of  the  commissioners  are  elected 
by  ratepayers,  or  by  owners  and  ratepayers,  by  a  resolution  of  such 
improvement  commissioners  assembled  at  a  meeting  held  for  the 
purpose. 

(3.)  In  all  other  places  having  a  known  or  defined  boundary,  by  a 
resolution  of  the  owners  and  ratepayers. 

But  no  such  resolution  passed  by  any  council  or  board  of  improvement 
commissioners  shall  be  vaUd  imless  a  month's  previous  notice  of  the 
meeting,  and  of  the  purpose  thereof,  has  been  given  in  manner  in 
which  notices  of  meetings  of  such  council  or  board  of  commissioners 
are  usually  given,  nor  unless  two-thirds  of  the  members  present  at 
the  meeting  concur  in  the  resolution  for  such  adoption ;  and  it  shah, 
be  lawful  for  the  chairman  of  any  such  meeting,  with  the  consent  of 
a  majority  of  the  members  present,  to  adjourn  the  same  from  day  to 
day. 


§T. 


ILocal  ©fobernment. 


429 

4.  Adoption 

of  the  Act  of 

1858. 


As  to  summoning 
meetings  for 
purpose  of  pre- 
ceding section. 


By  the  26  Vict.  c.  17,  sects.  2  et  seq.,  post,  434,  restrictions  are  placed 
upon  the  adoption  of  the  Act  hy  certain  places. 

A  district  formed  for  ecclesiastical  purposes,  under  the  6  &  7  Vict.  c.  37, 
consisting  of  parts  of  two  townships,  each  of  which  townships  separately 
maintaius  its  own  poor,  is  a  place  having  a  known  or  defined  boundary. 
(Beg.  Y.  Northowram,  Law  Rep.  1  Q.  B.  110;  35  L.  J.,  Q.  B.  90.) 

Sect.  13. — (1.)  Meetings  for  the  purpose  of  the  preceding  section  shall 
be  summoned  on  the  requisition  in.  writing  of  any  twenty  ratepayers  or 
owners. 

In  corporate  boroughs  by  the  mayor. 

In  other  places  under  the  jurisdiction  of  such  improvement  commis- 
sioners as  aforesaid,  by  the  chairman  of  the  said  commissioners. 

In  places  having  known  and  defined  boundaries,  not  being  coi-porate 
boroughs,  or  towns  under  the  jurisdiction  of  such  improvement 
commissioners  as  are  hereinbefore  mentioned,  by  the  churchwardens 
or  one  of  them,  or  if  there  are  no  churchwardens  the  overseers  or 
one  of  them,  or  if  there  is  none  of  the  ofiicers  respectively  above 
enumerated,  or  if  such  ofi&cer  in  any  case  neglects,  is  unable,  or  re- 
fuses to  perform  the  duties  hereby  imposed  on  him,  by  any  person 
appointed  by  one  of  her  Majesty's  principal  secretaries  of  state. 

(2.)  In  such  places  as  last  aforesaid  the  summoning  officer  shaU  upon   Notice  of. 
such  requisition  fix  a  time  and  place  for  holding  such  meeting,  and  shall 
forthwith  give  notice  thereof — 

By  advertisement  in  some  one  or  more  of  the  newspapers  circulated  in 

the  place. 
By  causing  such  notice  to  be  affixed  to  the  principal  doors  of  every 
church  and  chapel  in  the  place  to  which  notices  are  usually  affixed. 

(3.j  The  meeting,  on  its  assembling  together,  shall  choose  one  of  its 
number  as  chairman,  who  may,  with  the  consent  of  a  majority  of  the 
persons  present  adjourn  the  same  from  day  to  day. 

(4.)  The  chairman"  shall  propose  to  the  meeting  the  resolution  for  the 
.  adoption  of  the  Act,  and  the  meeting  shall  decide  for  or  against  such 
adoption :  Provided,  that  if  any  owner  or  ratepayer  shaU  demand  that 
such  question  be  decided  by  a  poU  of  the  owners  and  ratepayers,  such 
poll  shall  be  taken  by  voting  papers  in  the  form  A.  given  in  the  schedule 
to  tliis  Act,  in  the  same  way,  and  with  the  same  conditions  as  to  notice 
of  voting,  dehvery,  filling  up,  collection,  examination,  declaration  of  the 
result,  custody  of  voting  papers,  penalty  for  neglect  or  refusal  to  comply 
with  the  provisions  of  the  Act,  scale  of  votes,  and  in  all  other  respects 
whatsoever  as  is  provided  in  the  "  Public  Health  Act,  1848,"  in  respect  of 
the  election  of  local  boards  of  health ;  and  if  no  poU  is  demanded,  or  if 
the  demand  for  a  poll  is  withdrawn  by  the  parties  making  the  same,  a 
declaration  by  the  chairman  shall,  in  the  absence  of  proof  to  the  con- 
trary, be  sufficient  evidence  of  the  decision  of  such  meeting. 

(5.)  If  any  person  fabricates,  in  whole  or  in  part,  alters,  defaces, 
destroys,  abstracts,  or  purloins  any  voting  paper  or  personates  any 
person  entitled  to  vote  in  pursuance  of  the  "  Public  Health  Act,  1848,"  or 
tliis  Act,  or  falsely  assumes  to  act  in  the  name  or  on  the  behalf  of  any 
person  so  entitled  to  vote,  or  interrupts  the  distribution  of  any  voting 
papers,  or  distributes  the  same  under  a  false  pretence  of  being  lawfully 
autliorized  so  to  do,  he  shall  for  every  such  offence  be  liable,  on  convic- 
tion before  two  justices,  to  be  imprisoned  in  the  common  gaol  or  house  of 
correction  for  any  period  not  exceeding  three  months,  with  or  without 
hard  labour. 

See  the  provisions  of  the  11  &  12  Vict.  c.  63,  ss.  23-28,  as  to  the  elec- 
tion of  local  boards,  post,  439-441. 

See  the  11  &  12  Vict.  c.  63,  s.  20,  as  to  persons  entitled  to  vote,  post, 
437. 
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Provision  as  to 
less  place  in- 
cluded within 
the  limits  of  a 
greater. 


4.  Adoption        By  the  24  &  25  Vict.  c.  61,  s.  1,  post,  433,  ratepayers  or  owners  making 
of  the  Act  of  a  requisition  for  the  summoning  of  meetings,  are  to  give  security  for 
1858.  costs. 

Sect.  14.  In  cases  where  any  place  hereby  authorized  to  adopt  this 
Act  includes  within  its  hmits  any  less  place  which,  if  it  were  not  so  in- 
cluded, would  of  itself  be  authorized  to  adopt  this  Act,  such  less  place 
shall  not  be  entitled  to  adopt  this  Act  unless  the  greater  place  within  the 
limits  of  which  it  is  included  has  refused  to  adopt  the  same,  or  unless  it 
has  been  determined  by  one  of  her  Majesty's  principal  secretaries  of 
state,  in  manner  hereinafter  mentioned,  (a)  that  such  less  place  ought,  as 
respects  the  adoption  of  this  Act,  to  be  excluded  from  the  limits  of  such 
greater  place. 

This  section  applies  not  only  to  a  place  having  a  defined  boundary  of 
its  own,  hut  also  to  a  place  which  has  petitioned  and  has  had  its  bounda- 
ries settled  under  sect.  16;  and  such  latter  place,  therefore,  cannot 
adopt  the  Act  without  the  previous  refusal  to  do  so  of  the  greater  place 
within  the  limits  of  which  it  is  situate.  {Re  MatloQle,  2  £.  d  8.  543 ; 
31  L.  J.,  Q.  B.  177.) 

Sect.  15.  Any  corporation  or  body  of  commissioners  exercising  powers 
for  sanitary  regulations  under  the  provisions  of  any  local  Act,  may  adopt 
any  part  or  parts  of  this  Act  by  resolution  of  the  council  or  commis- 
sioners, and  such  resolution  shall  in  every  case  be  passed  and  forwarded 
to  one  of  her  Majesty's  principal  secretaries  of  state,  as  provided  in  this 
Act  for  the  adoption  thereof,  (6),  and  thereupon  the  part  or  parts  of  tliis 
Act  named  in  such  resolution  shall  be  in  force  within  the  district  com- 
prised in  such  local  Act  as  fully  and  effectually  as  if  such  part  or  parts 
of  this  Act  had  been  enacted  in  such  local  Act :  Provided  always,  that 
when  the  parts  of  this  Act  thus  adopted  confer  any  power  of  borrowing 
money,  such  power  shall  be  exercised  subject  to  the  provisions  of  this 
Act  with  respect  to  borrowing  (e). 

By  the  26  Vict.  c.  17,  s.  7,  post,  435,  this  power  -is  not  exhausted  by 
one  adoption,  but  may  be  exercised  from  time  to  time.  See,  as  to  tlie 
adoption  of  the  "  Local  Government  Act "  in  the  counties  of  Chester, 
Lancaster,  and  Derby,  the  26  &  27  Vict.  c.  70. 

By  the  24  &  25  Vict.  c.  61,  s.  2,  post,  433,  the  powers  given  by  this 
section  are  extended  to  every  local  authority  therein  mentioned. 


Power  for  partial 
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Rules  as  to  peti- 
tions for  settle- 
ment of  bounda- 
ries {d). 


Adoption  of  Act  hy  Place  not  having  a  hnown  or  defined  Boundary. 

Sect.  16. — (1.)  Any  place  not  having  a  known  or  defined  boundary 
may  petition  one  of  her  Majesty's  principal  secretaries  of  state  to  settle 
its  boundary  for  the  purposes  of  thii  Act. 

(2.)  The  petition  shall  state  the  proposed  bovmdaries  of  the  place, 
shall  be  signed  by  one-tenth  of  the  ratepayers  resident  within  such 
boundaries,  and  shall  be  supported  by  such  evidence  as  the  said  secre- 
tary of  state  may  require. 

(3).  Upon  the  receipt  of  such  petition,  the  secretary  of  state  may  direct 
inquiry  to  be  made  as  to  the  genuineness  of  the  petition,  and  as  to  the 
propriety  of  the  proposed  boundaries ;  and 

(4.)  Fourteen  days'  notice  of  the  time,  place,  and  subject  of  such 
inquiry  shall  be  given  in  the  place  to  which  it  refers. 

(5.)  The  said  secretary  of  state  may,  upon  consideration  of  the  matter, 
either  dismiss  the  petition  altogether,  or  make  order  as  to  the  boundaries 


(a)  See  sect.  20,  post,  432. 
lb)  See  sect.  19,  post,  432. 
\e)  See  sects.  57-69,  post,  subsect. 
26,  and  24  &  25  Vict.  o.  61,  a.  3,  post, 


subsect.  30. 

{d)   See  Re  Todmorden, 
and  Re  Matlock,  supra. 


post,  431, 
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of  the  place.     He  may  also  make  order  as  to  the  costs  of  the  proceedings    4.  Adoption 
under  this  section,  and  the  parties  by  whom  such  costs  are  to  be  borne,     of  the  Act  of 

'  '  Ift'ift 

(6.)  Any  place  the  boundaries  of  wliioh  have  been  settled  in  pursuance    " 

of  the  foregoing  provisions  shaU  thenceforth,  for  the  purposes  of  this   Any  place  may 

Act,  be  deemed  to  be  a  place  with  a  known  and  defined  boundary,  and   *'5°p*  ''•"  ^'^ 

may  adopt  this  Act  accordingly ;  and  for  the  purpose  of  enabhng  it  so  to   ^tued.°™  ^^ 

do,  a  summoning  officer  shall  be  appointed  by  the  order  settling  the 

boimdaries,  whose  duty  it  shaU  be  forthwith  to  take  all'  such  steps  as 

may  be  necessary  for  convening  a  meeting  of  the  ratepayers  to  decide  as 

to  the  adoption  of  this  Act ;  and  if  such  officer  dies,  becomes  incapable, 

neglects  or  refuses  to  perform  his  duties,  the  said  secretary  of  state  may, 

on  the  appKcation  of  any  four  ratepayers,  appouit  another  officer  in  his 

room. 

Appeal  against  Adoption  of  Act. 

Sect.  17. — (1.)  In  cases  where  a  resolution  adopting  this  Act  has  been   powcr  to  appeal 
passed  in  any  place,  if  any  number,  being  not  less  than  one-twentieth  of  by  petition, 
the  owners  and  ratepayers  of  such  place,  such  twentieth  to  be  one-   S'to'a'doDt"t'iiis 
twentieth  in  number  of  the  owners  and  ratepayers  of  the  place,  taken   Act. 
together,  or  the  owners  and  ratepayers  in  respect  of  one-twentieth  of 
the  rateable  property  in  the  place,  are  desirous  that  the  whole  or  any 
part  of  such  place  should  be  excluded  from  the  operation  of  this  Act,  they 
may  present  a  petition  to  one  of  her  Majesty's  principal  secretaries  of 
state,  appealing  against  such  resolution,  and  praying  that  such  exclusion 
may  be  made. 

(2.)  Such  petition  shall  be  presented  within  twenty-one  days  from  the  such  petition  to 
date  of  the  passing  of  the  resolution  appealed  against,  and  shall,  where  be  presented  to 
the  exclusion  of  part  of  a  place  only  is  prayed  for,  state-—  state'*^  "' 

1.  The  part  of  the  place  proposed  to  be  excluded,  accompanied  with 
an  explanatory  plan ;  and 

3.  The  reasons  for  such  exclusion. 

It  shall  be  subscribed  by  the  owners  and  ratepayers  presenting  the 


(3.)  Upon  the  receipt  of  any  such  petition  as  aforesaid,  the  said  secre-   Power  to  secrc- 
tary  of  state  may  direct  inquiry  in  the  proposed  district—  *?T  "'.  *'*'.^ '° 

■J  •>  ~L      J  X      ±  direct  inquiry  to 

As  to  the  genuineness  of  the  petition ;  and  be  made. 

As  to  the  matters  alleged  in  such  petition. 

(4.)  Fourtfeen  days'  notice  of  the  time,  place,  and  subject  of  such   Notice  of  inquiry, 
inquiry  shall  be  given. 

(5.)  The  said  secretary  of  state  shall  make  order  with  respect  to  the  Order  to  be  made 

matter  in  question  on  such  appeal,  and  such  order  shaU  be  binding  on  by  secretary  of 

the  place  in  respect  of  which  it  is  made,  and  there  shaU  be  stated  in  °'*'°' 
such  order  the  time  at  which  this  Act  is  to  come  into  force. 

By  the  26  Vict.  c.  17,  s.  3,  post,  434,  the  term  of  six  weeks  is  substi- 
tuted for  that  of  twenty-one  days. 

Where  an  appeal  was  presented  against  an  order  settling  the  bounda- 
ries imder  the  preceding  section,  on  the  ground  that  the  order  comprised 
land  not  included  withiia  the  limits  from  which  the  petition  proceeded, 
and  the  secretary  of  state,  after  inquiring  into  the  circumstances,  dis- 
missed the  appeal,  and  ordered  that  the  Act  should,  after  the  expiration 
of  one  month  from  the  date  of  the  order,  have  the  force  of  law  within  the 
district,  the  Court  of  Queen's  Bench  refused  to  interfere  by  granting  a 
certiorari  to  bring  up  the  order  settling  the  boundaries.  (Ex  parte 
Smith,  IB.S  8.  412 ;  8.  C,  Be  Todmorden,  80  L.  J.,  Q.  B.  305.) 

Sect.  18.  It  shaU  be  lawful  for  any  owner  or  ratepayer  who  disputes  Appeal  to  secre- 
tary of  state  in 
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Notice  as  to 
adoption  of  Act 
to  be  given  to 
Secretary  of 
State. 


Provision  as  to 
tlie  time  when 
this  Act  shall 
take  effect. 


the  validity  of  the  vote  for  the  adoption  of  this  Act  to  appeal  within  four- 
teen days  from  the  declaration  of  the  vote  to  one  of  her  Majesty's  prin- 
cipal secretaries  of  state,  setting  forth  the  grounds  on  which  he  disputes 
the  validity  of  such  vote,  and  it  shall  he  lawful  for  any  of  her  Majesty's 
principal  secretaries  of  state,  on  such  appeal,  to  direct  inquiry  by  any 
officer  employed  by  him  in  the  execution  of  this  Act  into  the  circum- 
stances of  the  case,  and  to  issue  such  order  thereon  as  he  may  deem 
requisite  to  determine  the  questions  arising  on  such  appeal,  and  as  to 
the  validity  or  invalidity  of  such  vote. 

By  the  26  Vict.  c.  17,  s.  3,  post,  434,  the  time  for  this  appeal  is  extended 
to  six  weeks  from  the  date  of  the  resolution  adopting  the  Act: 

The  order  of  the  Secretary  of  State  is  conclusive  as  to  the  validity  of 
the  vote.     (Ex parte  Bird,  28  L.  J.,  Q.  B.  223.) 

Oeneral  Provisions  in  relation  to  Adoption. 

Sect.  19.  Whenever  a  resolution  adopting  this  Act  has  been  passed  in 
any  place,  notice  thereof  shall  be  given  to  one  of  her  Majesty's  principal 
secretaries  of  state  by  the  following  persons ;  that  is  to  say, — 

In  corporate  boroughs,  by  the  mayor  : 

In  other  places  under  the  jurisdiction  of  such  improvement  com- 
missioners as  aforesaid,  by  the  chairman  of  the  board  of  commis- 
sioners : 

In  other  places,  by  the  summoning  officer. 

The  notice  so  sent  shall  be  in  writing  under  the  hand  of  the  officer  here- 
by required  to  give  the  same ;  and  it  shall  be  the  duty  of  such  last-men- 
tioned officer  to  publish  a  copy  of  such  notice  in  manner  following ;  that 
is  to  say, — 

By  advertisement  for  three  successive  weeks  in  some  one  or  more  of 

the  newspapers  circulated  in  the  place  : 
By  causing  a  copy  of  such  notice  to  be  affixed  to  the  principal  doors 

of  every  church  and  chapel  in  such  place  to  which  notices  are  usually 

affixed. 

And  when  such  notice  has  been  so  given,  and  the  time  for  such  appeal 
has  expired,  or  such  appeal  has  been  dismissed  (a),  a  notice  shall  be 
puhhshed  in  the  London  Gazette,  by  one  of  her  Majesty's  principal  secre- 
taries of  State,  that  this  Act  has  been  adopted  witliin  such  place. 

Sect.  20.  Whenever  any  resolution  adopting  this  Act  has  been  passed 
in  anyplace,  this  Act  shall,  at  the  expiration  of  two  months  (b)  from  the 
date  of  the  passing  of  such  resolution,  or  in  the  event  of  an  appeal  (a), 
or  of  a  division  of  the  district  into  wards  as  hereinafter  provided  (c), 
then  at  such  time  as  may  be  mentioned  in  the  order  made  on  such  ap- 
peal, or  in  the  order  setting  out  wards,  have  the  force  of  law  within  such 
place  ;  and  the  expiration  of  such  period  of  two  months  (A),  or  such  date 
as  may  be  mentioned  in  the  said  order  as  the  time  for  this  Act  to  come 
into  force,  shall  be  called  the  date  of  the  constitution  of  the  district ; 
provided  that  the  provisions  of  this  Act  relating  to  purposes  abeady 
included  in  any  local  Act  in  force  witliin  the  district  with  relation  to 
any  of  the  purposes  of  the  "  Public  Health  Act,  1848,"  or  this  Act, 
and  not  conferring  powers  or  privileges  upon  corporations,  companies, 
undertakers,  or  individuals,  for  their  own  pecuniary  benefit,  notwith- 
standing the  adoption  of  the  Act,  as  hereinbefore  provided,  shall  not 
come  into  operation  until  an  order  has  been  made  and  confirmed,  as 


fa)  See,  as  to  an  appeal,  sects.  17 
&  18,  ante,  431. 

(J)  By  the  26  &  27  Vict.  c.  70,  s. 
7,  which  relates  to  the  counties  of 
Chester,  Derby,  and  Lancaster  only, 


twenty-one  days  are  substituted  for 
two  months,  where  that  Act  is 
adopted. 

[e)  See,  as  to  the  division  of  the 
district  into  wards,  sect.  24,  post,  435. 


§!• 
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hereinafter  prescribed  (a),  for  the  future  execution,  repeal,  or  alteration 
of  the  said  local  Act. 

Sect.  21.  No  objection  shall  he  made  at  any  trial  or  in  any  legal  pro- 
ceeding to  the  validity  of  the  adoption  of  this  A.ct,  or  to  any  order  made 
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in  pursuance  of  tliis  Act,  or  to  any  proceedings  upon  which  such  order  "^*^  to  adoption 
was  founded,  unless  the  objector  has  given  fourteen  days'  previous  notice  ''  ° ' 
to  the  other  parties  interested  in  such  trial  or  proceeding  of  his  intention 
to  make  the  same,  specifying  fully  the  nature  of  the  objection  to  be 
made ;  and  no  objection  whatever  in  respect  of  the  .matters  mentioned  in 
this  section  shall  be  admissible  at  any  trial  or  in  any  legal  proceeding 
after  the  expiration  of  six  calendar  months  from  the  date  of  the  consti- 
tution of  the  district  (6). 

Sect,  82.  Publication  of  a  notice  by  a  secretary  of  state  once  in  the   Proof  of  adop. 
London  Gazette,  and  by  the  mayor,  chairman  of  the  board  of  improve-   *"°''' 
ment  commissioners,  or  summoning  officer,  respectively,  for  three  sue- 
cessive  weeks  in  any  newspaper  pubUshed  and  circulated  in  the  town  or 
district  that  this  Act  has  been  adopted  in  any  place,  shall  be  conclusive 
evidence  of  such  adoption. 

Sect.  23.  In  cases  where  this  Act  has  been  adopted  by  any  place,  aU  Pro-vision  as  to 
costs,  charges,  and  expenses  incurred  by  any  of  her  Majesty's  principa].  payment  of  costs, 
secretaries  of  state,  in  relation  to  any  such  adoption,  or  to  any  proceed-   refation  t™aop- 
ings  connected  therewith,  or  which  such  secretary  is  required  to  take  tion. 
under  this  Act,  and  not  hereby  otherwise  provided  for,  shall,  to  such 
amount  as  the  treasury,  by  order,  think  proper  to  direct,  become  a 
charge  upon  the  general  district  rates  levied  in  such  district  nnder 
the  authority  of  this  Act,  and  be  repaid  to  the  treasury  by  annual  in- 
stalments not  exceeding  five,  together  with  interest  after  the  yearly  rate 
of  five  pounds  in  the  hundred,  to  be  computed  from  the  date  of  any  such 
last-mentioned  order,  upon  so  much  of  the  principal  sum  due  in  respect 
of  the  said  coats,  charges,  and  expenses  as  may  from  time  to  time  remain 
unpaid. 

By  the  24  &  25  Vict,  c.  61,  s.  1,  ratepayers  or  owners  making  a 
requisition  for  the  summoning  of  meetings  (e)  for  the  purpose  of  deciding 
as  to  the  adoption  of  "  The  Local  Government  Act,  1858,"  shall,  if  re- 
quired, give  security  in  a  bond,  with  two  sufficient  sureties,  for  repayment 
to  the  summoning  officer,  in  the  event  of  the  Act  not  being  adopted,  of 
the  costs  incurred  in  relation  to  such  meetings  or  poUs  taken  in  pur- 
suance of  any  demand  made  at  such  meetings,  the  amount  of  the  security 
to  be  given  by  such  sureties,  and  their  siifficiency,  and  the  amount  of 
such  costs,  to  be  settled  by  agreement  between  the  summoning  officer 
and  such  ratepayers  or  owners,  or  in  the  event  of  disagreement  between 
them  by  any  justice  of  the  peace  acting  in  and  for  the  place  in  which  it 
is  proposed  that  the  said  Act  shall  be  adopted. 

Sect.  2.  The  power  of  adopting  any  part  of  "  The  Local  Government 
Act,  1858,"  given  by  the  15th  section  of  that  Act  to  any  corporation  or 
body  of  commissioners  exercising  powers  for  sanitary  regulation  tmder 
the  provisions  of  any  local  Act,  shall  extend  to  every  local  authority  in- 
vested with  powers  of  town  government  and  rating  by  any  local  Act,  by 
whatever  name  such  local  authority  is  called,  and  the  words  "  local 
board  "  or  "  board  of  commissioners  "  as  used  in  the  said  "  Local  Govern- 
ment Act "  shall  apply  to  such  local  authority :  Provided  always,  that 
whenever  the  members  of  such  local  authority  are  elected  for  life  they 
shall  adopt,  in  lieu  of  the  provisions  for  elections  contained  in  the  local 


Provision  as  to 
costs  of  proceed- 
ings with  a  view 
to  adopting  the 
*'  Local  Govern- 
ment Act,"  when 
that  Act  is  not 
adopted. 


Rvery  local  au- 
thority invested 
with  powers  of 
town  govern- 
ment may  adopt 
any  part  of  "Lo- 
cal Government 
Act." 

Provision  for 
election  of  such 
local  authorities 
when  elected  for 


(a)  See  sect.  77,  post. 
(4)  See  Ee   Todmorden,   30  L.  J., 
Q.  £.,  306. 


(c)  See,  as  to  the  summoniDg;  of 
meetings,  the  21  &  22  Vict.  <;.  98,  a. 
13,  mite,  429. 
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life  at  the  time 
of  adopting  "  Lo- 
cal Government 
Act." 


Bestriction  as  to 
the  adoption  of 
the  Act  by  cer- 
tain places. 


4.  Adoption  Act,  the  provisions  for  and  in  relation  to  elections  prescribed  by  "  The 
of  the  Act  of  Public  Health  Act,  1848"  (a),  and  "The  Local  Government  Act, 
1858  "  (b),  and  within  one  month  of  such  adoption  one-third  of  the 
members  of  such  local  authority  shall  retire,  the  order  of  retirement  to 
he  fixed  by  the  local  authority,  and  the  election  of  members  in  lieu  of 
such  retiring  members  shall  be  governed  in  all  respects  by  the  said 
"Public  Health  Act,  1848  (a),"  and  "Local  Government  Act,  1858  (h)" 
and  be  conducted  by  the  chairman  of  the  local  authority :  Provided  also, 
that  such  adoption  shall  not  affect  the  quahfication  fixed  for  members  of 
such  local  authority  by  the  local  Act  under  which  it  is  constituted,  or 
the  qualification  and  tenure  of  of5ce  of  ex  officio  members  of  such  local 
authority. 

By  the  26  Vict.  c.  17,  sect.  2,  the  adoption  of  the  "  Local  Government 
Act,  1858,"  by  any  place  where  that  Act  was  not  ia  force  on  the  1st  day 
of  March,  1863,  and  where  the  population  according  to  the  then  last 
census  is  less  than  three  thousand,  shall  not  be  of  any  validity  unless 
it  is  approved  by  one  of  her  Majesty's  principal  secretaries  of  state, 
on  proof  being  given  to  his  satisfaction  that  by  reason  of  special  cir- 
cumstances it  is  expedient  that  such  place  should  be  allowed  to  adopt 
the  Act. 

Before  signifying  his  approval  or  disapproval  the  said  secretary  may 
cause  an  inquiry  to  be  made  iu  the  place  as  to  the  circumstances  alleged 
in  support  of  the  expediency  of  the  adoption  of  the  Act,  of  the  time  and 
place  of  which  inquiry  fourteen  days'  public  notice  shall  be  given,  and  on 
the  determination  of  such  inquiry  shall  give  or  withhold,  as  he  thinks 
just,  his  approval  of  the  adoption  of  the  Act. 

The  approval  or  disapproval  of  the  said  secretary  of  state  shall  be 
published  by  the  said  Secretary  in  the  Gazette,  and  such  publication 
shall  be  evidence  of  the  fact  of  that  approval  or  disapproval  having  been 
given. 

Sect.  3.  Petitions  appealing  against  the  resolution  of  adoption,  and 
praying  for  exclusion  from  the  operation  of  the  "Local  Government 
Act,"  under  the  seventeenth  section  of  that  Act  (c),  and  appeals  from 
owners  and  ratepayers  who  dispute  the  vahdity  of  the  vote  for  adoption 
under  the  eighteenth  section  of  the  same  Act  (d),  may  be  presented  and 
had  at  any  time  before  the  expiration  of  six  weeks  from  the  date  of  any 
resolution  adopting  the  Act. 

Sect.  4.  "When  a  resolution  adopting  the  "  Local  Government  Act " 
has  been  passed  in  a  place  in  which  the  population,  according  to  the 
then  last  census,  is  less  than  three  thousand,  that  resolution  may  at  any 
time  be  rescinded  by  a  subsequent  resolution  passed  in  the  same  manner 
in  which  resolutions  for  the  adoption  of  the  Act  are  required  to  he  passed, 
but  the  rescinding  resolution  shall  not  be  of  any  effect  imless  it  is  ap- 
proved by  one  of  her  Majesty's  principal  secretaries  of  state,  and  notice 
is  published  by  him  in  the  London  Gazette  of  the  passing  of  the  resolu- 
tion and  of  his  approval  thereof 

An  appeal  may  be  had  from  any  such  rescinding  resolution  in  the 
same  manner  and  subject  to  the  same  conditions,  as  nearly  as  may  be, 
in  and  subject  to  wliich  an  appeal  may  be  had  against  a  resolution 
adopting  the  Act ;  and  the  provisions  of  the  "  Local  Government  Act " 
relating  to  an  appeal  against  the  adoption  of  the  Act  shall,  with  the 
requisite  variations,  apply  to  an  appeal  under  this  section. 

The  notice  of  the  rescinding  resolution  shall  not  be  published  imtil 
the  expiration  of  the  time  limited  for  an  appeal,  or  until  the  deter- 


Amendment  of 
pectiona  17  &  18 
of  21  &  22  Vict 
c.  98. 


As  to  abandon- 
ment of  "Local 
Government 
Act "  in  certain 
places. 


{»)  See  the  11  &  12  Viot.  c.  63,  s.      24,  et  seq.,  post,  435. 
20,  et  seq.,  post,  437,       _  U)  Ante,  431. 


Ifi)  See  the  21  &  22  Vict.  c.  98,  s.    •     {d)  Ante,  431. 
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mination  of  the  appeal,  but  upon  the  publication  thereof  the  adoption 
of  the  "  Local  Government  Act "  shall  be  deemed  to  be  avoided  as  from 
the  date  of  that  publication,  and  from  the  same  date  the  "  Local  Govern- 
ment Act"  shall  cease  to  be  in  force  within  the  district,  and  the  district 
shall  revert  to  the  position  in  which  it  was  before  the  adoption  of  the 
Local  Government  Act ;"  so  nevertheless  that  any  contracts  that  may 
have  been  entered  into  by  or  on  behalf  of  the  local  board  of  any  such 
district  may  be  enforced  in  the  same  manner  in  all  respects  as  if  the 
"  Local  Government  Act "  had  continued  in  force  in  the  district,  and 
so  far  as  may  be  necessary  for  the  enforcement  of  such  contracts,  the 
local  board  and  all  their  powers  of  levying  money  shall  be  deemed  to  be 
continued. 

Sect.  5.  In  any  district  constituted  under  the  "  Local  Government  Provision  for 
Act,  1858,"  where  by  that  Act  the  local  board  is  required  to  be  elected  satutbn  of  dS."" 
by  the  ratepayers,  and  where  the  population  according  to  the  then  last  trict. 
census  is  less  than  three  thousand,  if  no  election  of  a  local  board  in  pur- 
suance of  the  said  Act  takes  place  within  three  months  from  the  date  of 
tlie  constitution  of  the  district,  or  if  in  any  such  district  as  last  aforesaid 
the  local  board  makes  default  in  appointing  fit  and  proper  persons  to 
the  following  offices  or  any  of  them,  that  is  to  say,  to  the  office  of  sur- 
veyor, inspector  of  nuisances,  clerk,  and  treasurer,  within  two  months 
after  the  election  of  the  local  board,  then  upon  the  happening  of  either 
of  the  above  events,  the  adoption  of  the  "  Local  Government  Act "  in 
the  said  district  shall  be  void,  and  the  "Local  Government  Act,  1858," 
shall  cease  to  be  in  force  within  the  district,  and  the  district  shaU  revert 
to  the  same  position  as  it  was  in  before  the  adoption  of  the  Act ;  so 
nevertheless  that  any  contracts  that  may  have  been  entered  into  by  or 
on  behalf  of  the  local  board  of  any  such  district  may  be  enforced  in  the 
same  manner  in  all  respects  as  if  the  "Local  Government  Act"  had 
continued  in  force  in  the  district,  and  so  far  as  may  be  necessary  for  the 
enforcement  of  such  contracts  the  local  board  and  all  their  powers  of 
levying  money  shall  be  deemed  to  be  continued. 

Sect.  7.   The  power  of  adopting  any  part  or  parts  of  the  "Local   ■*""f^'!'"f'i*,'l 
Government  Act,  1858,"  given  by  that  Act  and  the  Acts  amending  the   22°Viot.c.  98. 
same,  shall  not  be  exhausted  by  one  adoption,  but  may  be  exercised  from 
time  to  time. 

5.  Constitution  of  Local  Boards. under  the  Act  or  1858. 

By  the  21  &  22  Vict.  c.  98,  sect.  24,  the  duty  of  carrying  into  execu-   Local  hoards, 
tion  this  Act  shaU  be  vested  in  a  local  board;  and  such  local  board   bow  constituted 
shall  be, — 

1.  In  corporate  boroughs,  the  mayor,  aldermen,  and  burgesses  acting 
by  the  council : 

2.  In  other  places  under  the  jurisdiction  of  such  a  board  of  improve- 
ment commissioners  as  hereinbefore  mentioned,  the  board  of  com- 
missioners : 

3.  In  other  places,  such  number  of  elective  members  as  may  be  deter- 
mined by  a  resolution  of  the  owners  and  ratepayers,  passed  in 
manner  in  which  resolutions  for  the  adoption  of  this  Act  are  herein- 
before directed  to  be  passed  (a),  at  any  meeting  held  for  the  purpose 
of  adopting  this  Act,  or  at  any  meeting  to  be  summoned  by  the 
summoning  officer  for  the  purpose  of  this  section ;  but  no  person 
shall  be  qualified  to  be  a  member  of  such  local  board  unless  he  is 
at  the  time  of  his  election,  and  so  long  as  he  shall  continue  in  office 
by  virtue  of  such  election,  resident  within  the  district  for  which  or 


(«)  See  sect.  13,  ante,  429. 
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5.  Oonstitu-  for  part  of  which  he  is  elected,  or  within  seven  miles  thereof,  and  is 

Hon  of  Local  seised  or  possessed  of  real  or  personal  e^ate,  or  both,  to  the  value 

Boards,under  of  not  less  than  five  hundred  pounds  in  districts  containing  less 

the  Act  of  than  twenty  thousand  inliabitanta,  or  to  the  value  of  not  less  than 

1858.  one  thousand  pounds  in  districts  containing  twenty  thousand  or 

more  inhabitants,  or  rated  to  the  rehef  of  the  poor  of  such  district, 

or  of  some  parish  within  the  same,  upon  an  annual  value  of  not 
less  than  fifteen  pounds  in  districts  containing  less  than  twenty 
thousand  inhabitants,  or  on  an  annual  value  of  not  less  than  thirty 
pounds  in  districts  containing  twenty  thousand  or  more  inhabitants ; 
provided  that  if  two  or  more  persons  be  jointly  seised  or  possessed 
of  real  or  personal  estate  or  both,  of  such  value  or  amount  as  would, 
if  equally  divided  between  them,  qualify  each  to  be  elected,  or  if 
two  or  more  persons  be  jointly  rated  in  respect  of  any  property 
which,  if  equally  divided  between  them,  would  qualify  each  to 
be  so  elected,  each  of  the  persons  so  jointly  seised,  possessed,  or 
rated  may  be  elected,  but  the  property  shaU  not  at  the  same  time 
qualify  the  owner  ajid  the  occupier  thereof  (a) : 
4.  Local  boards  of  health  in  districts  where  the  "  Pubhc  Health  Act, 
1848,"  is  apphed,  may,  with  the  sanction  of  one  of  her  Majesty's 
principal  secretaries  of  state,  divide  their  district  into  separate 
wards,  and  declare  what  proportion  of  the  members  of  the  local 
board  is  to  be  elected  by  each  ward.  In  districts  where  this  Act  is 
adopted,  the  owners  and  ratepayers  may  by  resolution  direct  a 
petition  to  one  of  her  Majesty's  principal  secretaries  of  state  to 
divide  the  district  into  wards,  for  the  purpose  of  election. 

7.  Any  casual  vacancy  occurring  by  death,  resignation,  disqualifica- 
tion, or  otherwise  in  the  local  board  may  be  filled  up  within  one 
month  by  the  local  board  out  of  quahfied  persons,  but  the  member 
so  chosen  shall  retain  his  ofiice  so  long  only  as  the  vacating  member 
would  have  retained  the  same  if  no  vacancy  had  occurred. 

8.  In  the  case  of  districts  not  consisting  of  boroughs  or  towns  under 
the  jurisdiction  of  such  improvement  commissioners  as  aforesaid, 
the  first  meeting  shaH  be  held  on  such  day,  not  more  than  ten  days 
after  the  election  of  the  local  board,  and  at  such  place,  as  the  re- 
turning officer  may,  by  notice  sent  by  post  or  delivered  to  each 
member  of  such  board,  appoint. 

Sect.  25.  Notwithstanding  anything  contained  in  the  "  Public  Health 
Act,  1848,"— 

1.  No  member  of  a  local  board  shall  vacate  his  office  by  reason  of  liis 
being  interested  in  any  sale  or  lease  of  any  lands,  or  any  loan  of 
money  to  the  local  board : 

2.  Nor  by  absenting  himself  from  meetings  of  the  board,  if  he  be  not 
absent  from  the  district  for  more  than  six  months  at  one  and  the 
same  time,  unless  in  case  of  illness,  nor  by  reason  of  his  being 
interested  in  any  contract  with  the  local  board  as  a  shareholder 
in  any  company  estabhshed  under  the  provisions  of  the  Joint 
Stock  Companies  Acts  or  any  of  them,  with  or  without  a  ILmited 
liability :  provided  no  member  of  a  local  board,  being  a  share- 
holder, shall  vote  on  any  question  in  wliich  the  company  is  inter- 
ested : 

8.  It  shall  be  lawful  for  one  of  her  Majesty's  principal  secretaries 
of  state  to  dispense  in  any  case  with  the  prohibition  contained 
in  the  nineteenth  section  of  the  "  Public  Health  Act,  1848,"  by 
which  no  member  of  a  local  board,  being  a  shareholder  in  any 
company  or  concern  established  for  the  supply  of  water,  or  for  the 


District  may  be 
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[a)  See  the  11  &  12  Vict.  c.  63;  o. 
i6,  mte,  426,  as  to  the  qualification 


under  that  Act. 
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carr3aiig  on  of  any  other  works  of  a  like  public  nature,  is  entitled  6.  Election 

to  vote  upon  any  question  in  which  such  company  or  concern  is  of  tfie 

interested.  Local  Board- 


Seat.  26.  So  much  of  the  thirty-third  section  of  the  "  Public  Health   powers  of  local 
Act,  1848,"  as  requires  that  it  day  shaU.  be  specified  in  any  charter  of  board  to  vest  in 
incorporation  by  which  the  district  of  a  local  board  becomes  a  corporate  ^^  a'Sriot 
borough,  from  and  after  which  the  powers,  authorities,  duties,  property,   becomes  a  cor- 
and  liabilities  of  the  local  board  shall  be  vested  in  the  mayor,  aldermen,   porate  borough, 
and  burgesses  of  the  borough  by  their  council,  shall  be  repealed ;  and  all 
transfers  of  powers,  authorities,  duties,  property,  and  liabilities  which 
have  been  or  shall  hereafter  be  made  by  any  local  board  of  health  to  the 
mayor,  aldermen,  and  burgesses  of  any  corporate  borough  by  their  coun- 
cil, the  district  of  such  board  and  such  corporate  borough  being  identical, 
shall  be  vahd  and  effectual  to  all  intents  and  purposes,  though  no  day 
for  such  transfer  shall  have  been  named  in  the  charter  incorporating 
such  borough. 

This  section  does  not  render  valid  a  transfer  by  a  local  board  to  the 
council  of  a  corporate  borough,  where  the  district  of  the  board  and  of 
the  corporate  borough  are  not  identical.  {Swinford  v.  Keble,  1  B.  S  S. 
573.) 

Sect.  27.  Adjoining  districts  may  unite  together  upon  such  terms  and   Power  to  adjoln- 
subject  to  such  conditions  as  the  respective  local  boards  of  such  districts  ing  districts  to 
may,  with  the  sanction  of  one  of  her  Majesty's  principal  secretaries  of  tion  of  Secretary 
state,  determine.  of  state. 

Sect.  28.  Every  local  board  may,  with  the  consent  of  the  local  board  of  Power  to  local 
any  adjoining  district,  or  with  the  consent  of  any  adjoining  place  main-  wm-ks  ta  aSoia- 
taining  its  own  poor,  do  and  execute  in  such  adjoining  district  or  place  ing  places. 
aU  or  any  of  such  works  and  things  as  the  local  board  may  do  and 
execute  within  their  own  district,  and  upon  such  terms  as  to  payment  or 
otherwise  as  may  be  agreed  upon  between  such  local  board  and  the 
local  board  of  the  adjoining  district,  or  the  local  authority  under  the 
"Nuisance  Removal  Act,  1856"  (a),  in  and  for  such  adjoining  place; 
and  any  sums  agreed  to  be  paid  by  the  local  board  of  the  adjoining 
district  in  pursuance  of  this  section  shall  be  payable  out  of  the  rates 
leviable  under  the  "  PubHo  Health  Act,  1848,"  and  this  Act ;  and  any 
sums  agreed  to  be  paid  by  such  local  authority  shall  be  payable  out 
of  the  same  rates  as  the  expenses  of  .executing  the  said  ' '  Nuisance 
Removal  Act ;"  and  the  consent  of  any  such  place  to  any  work  or 
thing  proposed  to  be  done  under  this  section  shall  be  signified  iu  the 
same  manner  in  which  the  consent  of  a  place  to  the  adoption  of  this 
Act  is  hereiabefore  (6)  required  to  be  signified ;  and  where  the  expenses 
of  any  such  work  or  thing  would,  if  the  same  had  been  executed  in  a 
district  under  the  powers  of  this  Act,  have  been  recoverable  from  owners 
or  occupiers,  such  expenses  shall  be  recoverable  by  the  local  board  or 
local  authority  of  the  district  or  place  respectively  from  such  owners  or 
occupiers. 

By  the  29  &  30  Vict.  c.  90,  s.  46,  the  following  bodies,  that  is  to  say, 
local  boards,  sewer  authorities,  and  nuisance  authorities,  if  not  already 
incorporated,  shall  respectively  be  bodies  corporate,  designated  by 
such  names  as  they  may  usually  bear  or  adopt,  with  power  to  sue  and 
be  sued  in  such  names,  and  to  hold  lands  for  the  purposes  of  the  several 
Acts  conferring  power  on  such  bodies  respectively  in  thefr  several  cha- 
racters of  local  board,  sewer  authorities,  or  nuisance  authorities. 

6.  Election  of  the  Local  Boabd. 

By  the  11  &  13  Vict.  c.  63,  sect.  20,  at  every  such  election  as  afore-    Qualification  of 

elector,  and 


(a)  See  the  A.oi,poit,  tit.  "  Nuisance."       (5)  See  sect.  13,  ante,  429. 
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Definition  of  tbe 
words  *'  owner" 
'  and  *'  owners  " 
as  applied  to  this 
Act. 


said,  the  ratepayers  in  respect  of  property  in  the  district  or  part  of  a 
district  for  which  the  election  is  held,  and  the  owners  of  such  property, 
shall  be  entitled  to  vote  according  to  the  scale  following  (that  is  to  say) ; 
if  the  property  in  respect  of  which  the  person  is  entitled  to  vote  be  rated 
upon  a  rateable  value  of  less  than  fifty  pounds,  he  shall  have  one  vote ; 
if  such  rateable  value  amount  to  fifty  pounds  and  be  less  than  one  hun- 
dred pounds,  he  shall  have  two  votes ;  if  it  amount  to  one  hundred  pounds 
and  be  less  than  one  hundred  and  fifty  pounds,  he  shall  have  three  votes ; 
if  it  amount  to  one  hundred  and  fifty  pounds  and  be  less  than  two  hun- 
dred pounds,  he  shall  have  four  votes ;  if  it  amount  to  two  hundred 
pounds  and  be  less  than  two  hundred  and  fifty  pounds,  he  shall  have 
five  votes  ;  and  if  it  amount  to  or  exceed  two  hundred  and  fifty  pounds, 
he  shall  have  six  votes ;  and  any  person  who  is  owner  and  also  bond  fide 
occupier  of  the  same  property  shall  be  entitled  to  vote  both  in  respect  of 
such  ownership  and  of  such  occupation ;  and  the  votes  shall  be  given, 
taken,  collected,  and  returned  according  to  the  directions  hereinafter 
contained ;  and  the  majority  of  the  votes  actually  collected  and  returned 
shall  be  binding  on  the  district  or  part  of  a  district  for  which  the  elec- 
tion is  had ;  and  whosoever  shall  not  vote  or  shall  not  compty  with  such 
directions  shall  be  omitted  in  the  calculation  of  votes,  and  be  deemed  to 
have  had  no  vote :  Provided  always,  that  the  word  "  owner "  and 
"  owners,"  when  used  in  this  Act  in.  relation  to  the  right  of  voting  at 
any  election  under  this  Act,  shall  respectively  be  construed  to  mean  any 
person  or  persons  for  the  time  being  in  the  actual  occupation  of  any 
kind  of  property  rateable  to  the  reUef  of  the  poor,  and  not  let  to  him  or 
them  at  a  rack  rent,  or  any  person  or  persons  receiving,  either  on  his  or 
their  own  account,  or  as  mortgagee  or  mortgagees,  or  other  incumbrancer 
or  incumbrancers,  in  possession,  the  rack  rent  of  any  such  property; 
and  no  person  shall  be  deemed  a  ratepayer  or  be  entitled  to  vote  as  such 
at  any  such  election  unless  he  shall  have  been  rated  to  the  relief  of  the 
poor  in  the  district  or  part  of  a  district  for  which  he  claims  to  vote  for 
the  space  of  one  whole  year  immediately  preceding  the  day  of  tendering 
his  vote,  and  shall  have  also  paid  all  rates  made  upon  him  for  the  relief 
of  the  poor  in  such  district  or  part  of  a  district  for  the  period  of  one 
whole  year,  and  shall  have  also  paid  aU  such  rates,  and  aU  rates  due 
from  him  under  this  Act,- before  that  day,  in  such  district  or  part  of  a 
district,  except  rates  which  shall  have  been  made  or  become  due  within 
the  six  months  immediately  preceding :  Provided  also,  that  in  case  of 
property  belonging  to  a  corporation  aggregate,  or  to  a  joint  stock  or 
other  company,  or  to  any  body  of  proprietors  or  undertakers,  such  cor- 
poration, company,  body  of  proprietors  or  undertakers  respectively,  shall 
be  deemed  to  be  one  owner  for  the  purpose  of  voting  under  this  Act,  and 
shall  vote  by  proxy  appointed  in  writing  under  the  common  seal  (in 
case  of  a  corporation)  or  (in  any  other  case)  under  the  hands  of  three 
directors  or  other  persons  in  the  direction  or  management  of  the  company 
or  concern ;  and  no  member  of  such  corporation,  nor  any  proprietor  or 
person  interested  in  such  company  or  concern,  shall  be  entitled  to  vote 
individually  as  owner  in  respect  of  such  property ;  and  no  owner  whoso- 
ever shall  be  entitled  to  vote  as  such,  unless,  fourteen  days  at  least  pre- 
viously to  the  day  of  tendering  his  vote,  he  shall  have  delivered  to  the 
clerk,  or  (in  case  of  the  first  election)  to  such  person  within  the  district 
in  which  the  quahfioation  to  vote  is  situate  as  shall  be  directed  by  such 
Order  in  Council,  or  provisional  order  (as  the  case  may  require),  a  state- 
ment in  writing  of  his  name  and  address,  and  containing  a  description 
of  the  nature  of  his  interest  or  estate  in  the  property  giving  the  qualifi- 
cation, and  a  statement  of  the  amount  of  aU  rent-service  (if  any)  which 
he  may  receive  or  pay  in  respect  thereof,  and  of  the  persons  from  whom 
he  may  receive  or  to  whom  he  may  pay  the  same  ;  and  no  such  corpora- 
tion aggregate,  joint  stock  or  other  company,  body  of  proprietors  or  un- 
dertakers, shall  be  entitled  to  vote  unless  such  statement  contain  the 
name  and  address  of  the  proxy  appointed,  and  a  true  copy  of  the  ap- 
pointment of  such  proxy. 
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Sect.  21.  At  every  election  by  owners  of  property  and  ratepayers  un- 
der this  Act  the  chairman  of  the  local  board  of  health,  or,  in  case  of  the 
first  election,  such  person  as  shall  be  appointed  by  order  of  her  Majesty 
in  Council,  or  by  provisional  order  of  the  general  board  of  health  (as  the 
case  may  require),  shall  have  the  powers  and  perform  the  duties  vested 
in  or  imposed  upon  the  said  chairman  by  this  Act  in  relation  to  any 
such  election,  and  shall  perform  all  other  duties  which  it  may  be  requi- 
site for  him  to  perform  in  conducting  and  completing  elections  under 
this  Act ;  and  in  case  the  office  of  chairman  shall  be  vacant  at  the  time 
when  any  such  power  or  duty  must  be  executed  or  performed,  or  in  case 
the  chairman  or  person  appointed  as  last  aforesaid,  from  illness  or  other 
sufficient  cause,  shall  be  unable  to  exercise  or  discharge  such  powers  or 
duties,  or  shall  be  absent,  or  shall  refuse  to  act,  some  other  person  who 
shall  be  appointed  (in  case  of  the  first  election)  by  such  Order  in  Council 
or  provisional  order,  or  (in  any  other  case)  by  the  local  board  of  health, 
shall  exercise  or  perform  such  of  the  said  powers  and  duties  as  then  re- 
maiu  to  be  exercised  or  performed ;  and  the  said  local  board,  or  (in  case 
of  the  first  election)  the  person  appointed  by  such  Order  in  council  or 
provisional  order,  shall,  before  or  during  the  election,  appoint  a  com- 
petent number  of  persons  to  assist  and  attend  upon  the  chairman  or  the 
person  so  appointed  (as  the  case  may  require),  in  conducting  and  com- 
pleting the  same. 

An  election  held  in  the  absence  of  the  chairman  is  absolutely  void, 
although  conducted  by  the  other  officers  in  the  usual  way,  and  although 
the  result  would  not  have  been  different  if  the  chairman  had  been  pre- 
sent.   '{Reg.  v.  Bachhouse,  Law  Bep.  2,  Q.  B.  16;  36  L.  J.,  Q.  B.  7.) 

Sect.  22.  The  clerk  of  the  board  of  guardians  of  any  union,  and  the 
overseers  or  other  officers  of  every  parish  whoUy  or  in  part  within  the 
parts  for  which  any  such  election  shall  be  held,  and  having  the  custody 
of  any  books  or  papers  relating  to  the  election  of  guardians  of  the  poor, 
or  the  poor-rate  books  relating  to  any  such  parish,  shall  permit  the  same 
to  be  inspected,  and  copies  or  extracts  to  be  taken  therefrom  by  the  said 
chairman,  or  (in  case  of  the  first  election)  by  any  person  appointed  by 
such  order  in  council  or  provisional  order  as  aforesaid;  and  the  said 
chairman  may,  if  he  shall  see  fit,  cause  to  be  made  an  alphabetical  list  of 
the  persons  entitled  to  vote  at  the  election. 

Sect.  23.  The  said  chairman  shall,  before  every  such  election,  prepare, 
sign,  and  publish  a  notice,  which  shall  contain  the  particulars  following, 
that  is  to  say, — ^the  number  and  qualification  of  the  persons  to  be  elected, 
the  persons  by  whom  and  the  places  where  the  nomination  papers  here- 
inafter mentioned  are  to  be  received,  and  the  last  day  on  which  they  are 
to  be  sent,  the  mode  of  voting  in  case  of  a  contest,  and  the  days  on  which 
the  voting-papers  will  be  delivered  and  collected,  and  the  time  and  place 
for  the  examination  and  casting  up  of  the  votes ;  and  he  shall  also  cause 
such  notice  to  be  affixed  on  such  places  in  the  parts  for  which  the  election 
is  to  be  held  as  are  ordinarily  made  use  of  for  affixing  thereon  notices  of 
parochial  business :  Provided  always,  that  whenever  the  day  appointed 
for  the  performance  of  any  act  in  relation  to  any  such  election  shall  be 
on  a  Sunday,  Christmas  Day,  or  Good  Friday,  or  any  day  appointed  for 
public  fast  or  thanksgiving,  such  act  shall  be  performed  on  tiie  day  next 
following. 

Sect.  24.  Any  person  entitled  to  vote  may  nominate  for  the  office  of  mem- 
ber of  the  local  board  of  health  himseK  (if  qualified  to  be  elected),  or  any 
other  person  or  persons  so  qualified  (not  exceeding  the  number  of  persons  to 
be  elected) ;  and  every  such  nomination  shall  be  in  writing,  and  shall  state 
the  names,  residence,  calling,  or  quality  of  the  persons  nominated,  and 
shall  be  signed  by  the  party  nominating,  and  be  sent  to  the  said  chairman, 
and  if  the  number  of  persons  nominated  shall  be  the  same  or  less  than 
the  number  of  persons  to  be  elected,  such  persons  (if  duly  qualified)  shall 
be  deemed  to  be  elected,  and  shall  be  certified  accordingly  by  the  said 
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ohaii'man  under  his  hand ;  but  if  the  number  so  nominated  exceed  the 
number  to  be  elected,  the  said  chairman  shall  cause  votiiig-papers,  in  the 
form  contained  in  the  schedule  (A.)  to  tins  Act  annexed,  to  be  prepared 
and  filled  up,  and  shall  insert  therein  the  names  of  all  the  persons  nomi- 
nated, in  the  order  in  which  the  nomination  papers  were  received,  hut  it 
shall  not  be  necessary  to  insert  more  than  once  the  name  of  any  person 
nominated ;  and  tlie  said  chairman  shall,  three  days  before  the  day  of 
election,  cause  one  of  such  voting-papers  to  be  delivered  by  the  persons 
appointed  for  that  purpose  to  the  address  in  the  parts  for  which  the 
election  is  to  be  held  of  each  owner  and  proxy,  and  at  the  residence  of 
each  ratepayer  entitled  to  vote  therein :  Provided  always,  that  if  any 
person  put  in  nomination  shall  tender  to  the  officer  conducting  the 
election  his  refusal  in  writing  to  serve  as  a  member  of  the  local  board  of 
health,  and  if  in  consequence  of  such  refusal  the  number  of  persons 
nominated  shaU  be  the  same  as  or  less  than  the  number  of  persons  to 
be  elected,  aU  or  so  many  of  the  remaining  candidates  as  shall  be  duly 
quahfled  shaU  be  deemed  to  be  elected,  and  shall  be  certified  as  such  by 
the  chairman  under  his  hand. 

An  omission  to  fill  up  the  blanks  left  in  the  voting-papers  for  the 
number  of  votes  as  owner  and  as  ratepayer  respectively,  does  not  render 
the  election  illegalj  but  merely  subjects  the  chairman  to  a  penalty.  {Reg. 
V.  Lofthouse,  Law  Rep.  1  Q.  B.  433;  35  L.  J.,  Q.  B.  145.) 

In  order  to  entitle  a  person  to  vote  as  owner,  he  must  give  the  fourteen 
days'  notice  required  by  sect.  20,  ante,  437. 

Sect.  25.  Each  voter  shall  vreite  his  initials  in  the  voting-paper  deli- 
vered to  liim  against  the  name  or  names  of  the  person  or  persons  (not  ex- 
ceeding the  number  of  persons  to  be  elected)  for  whom  he  intends  to 
vote,  and  shall  sign  such  voting-paper :  and  when  any  person  votes  as  a 
proxy  he  shall  in  like  manner  write  his  own  initials,  and  sign  his  own 
name,  and  state  also  in  writing  the  name  of  the  corporation,  company,  or 
body  of  proprietors  or  undertakers  for  which  he  is  proxy :  Provided 
always,  that  if  any  voter  cannot  write,  he  shall  affix  liis  mark  at  the  foot 
of  the  voting-paper  in  the  presence  of  a  witness,  who  shall  attest  and 
wiite  the  name  of  the  voter  against  the  same,  as  well  as  the  initials  of 
such  voter  against  the  name  of  every  candidate  for  whom  the  voter 
intends  to  vote. 

Sect.  26.  The  said  chairman  shall  cause  the  voting^papers  to  be  col- 
lected on  the  day  of  election  by  the  persons  appointed  or  employed  for 
the  pui-pose,  in  such  manner  as  he  shall  direct;  but  no  voting-paper 
shall  be  received  or  admitted  unless  the  salne  have  been  delivered  at  the 
address  or  residence  as  aforesaid  of  the  voter  within  the  parts  for  which 
the  election  is  had,  nor  unless  the  saine  be  collected  by  the  persons  ap- 
pointed or  employed  for  that  purpose,  except  as  next  hereinafter  pro- 
vided :  Provided  always,  that  if  any  person  qualified  to  vote  shall  not 
have  received  a  voting-paper  as  aforesaid,  he  shall,  on  application  before 
that  day  to  the  said  chairman,  be  entitled  to  receive  a  voting-paper  from 
liim,  and  to  fiU.  up  the  salne  in  his  presence,  and  then  and  there  to 
deliver  the  same  to  Mm :  Provided  also,  that  in  case  any  voting-paper 
duly  delivered  shall  not  have  been  collected,  through  the  default  of  the 
said  chaii'man,  or  the  persons  appointed  or  employed  to  receive  the 
same,  the  voter  in  person  may  dehver  the  same  to  the  said  chairman 
before  twelve  o'clock  at  noon  on  the  day,  or  the  first  day  (as  the  case 
may  be),  appointed  for  the  examination  and  casting-up  of  the  votes. 

The  voting  paper  must  have  been  delivered  at  the  address  of  an  owner 
or  proxy,  and  at  the  residence  of  a  ratepayer.     (See  sect.  24,  ante,  439.) 

Regulations  as  to  Sect.  27.  The  chairman  shall,  on  the  day  immediately  following  the 

examination  of  (jg^y  gf  ^j^g  election,  and  on  as  many  days  immediately  succeeding  as  may 

tioni  o?local '  be  necessary,  attend  at  the  office  of  the  local  board  of  health,  and  ascer- 
boards. 
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tain  the  validity  of  the  votes,  by  an  examination  of  the  rate-books  and 
suoh  other  books  and  documents  as  he  may  tliink  necessary,  and  by 
examining  such  persons  as  he  may  see  fit ;  and  he  shall  cast  up  such  of 
the  votes  as  he  shaU  find  to  be  valid,  and  to  have  been  didy  given,  col- 
lected, or  received,  and  ascertain  the  number  of  such  votes  for  each  can- 
didate ;  and  the  candidates  to  the  number  to  be  elected  who,  being  duly 
qualified,  shall  have  obtained  the  greatest  number  of  votes,  shall  be 
deemed  to  be  elected,  and  shall  be  certified  as  such  by  the  said  chairman 
under  his  hand ;  {a)  and  to  each  person  so  elected  the  said  chah-man 
shall  send  or  deliver  notice  of  such  election ;  and  the  said  chairman 
shall  also  cause  to  be  made  a  list  containing  the  names  of  the  candidates, 
together  with  (in  case  of  a  contest)  the  number  of  votes  given  for  each, 
and  the  names  of  the  persona  elected,  and  shall  sign  and  certify  the 
same,  and  shall  deliver  suoh  hst)  together  With  the  nomination  and 
voting-paper  which  he  shall  have  received,  to  the  local  board  of  health 
at  their  first  or  bext  meeting  (as  the  case  may  be),  who  shall  cause  the 
same  to  be  deposited  in  their  office,  and  the  sjtme  shall,  during  office 
hours  thereat,  be  kept  open  to  pubho  inspection,  together  with  all  other 
documents  relating  to  the  election,  for  six  months  after  the  election  shall 
have  taken  place,  without  fee  or  reward ;  and  the  said  chairman  shall 
cause  such  fist  to  be  printed,  and  copies  thereof  to  be  affixed  at  the  usual 
places  for  affiiing  notices  of  parochial  business  within  the  parts  for 
which  the  election  shall  have  been  made. 

Sect.  28.  If  the  said  chairman  or  other  person  charged  with  taking,   Penalty  upon 
collecting,  or  returning  the  votes  at  any  such  election  as  aforesaid,  shaU  fnTeieotioSs""'" 
neglect  or  refuse  to  comply  with  any  of  the  provisions  of  this  Act  in  that  neglecting  to 
behalf,  he  shall  be  liable  for  every  such  offence  to  a  penalty  not  exceed-   <^9™piy  with  pro- 
ing  fifty  pounds ;  and  any  person  employed  for  the  purposes  of  any  such  Act°"^  °     '^ 
election,  by  or  under  the  said  chairman  or  other  person  charged  as  afore- 
said who  shaU  be  gmlty  of  any  such  neglect  or  refusal,  shaU  be  Uable 
for  every  such  offence  to  a  penalty  not  exceeding  five  pounds. 

Sect.  29.  AU  proceedings  of  the  local  board  of  health,  and  of  any  per^   Defects  in 
son  acting  as  membel-  or  under  the  authority  thereof,  shaU,  notwith-   tJ^nvaiidate  To'- 
standing  any  defect  in  the  selection  or  election  of  such  board,  or  any  cecdings. 
member  thereof,  be  as  vaUd  and  effectual  as  if  no  such  defect  had  ever 
existed. 

Sect.  30.  The  necessary  expenses  attendant  upon  any  such  election  as 
aforesaid,  and  such  reasonable  remuneration  to  returning  officers  and 
other  persons  for  services  performed  or  expenses  incurred  by  them  in 
relation  thereto  as  shall  from  time  to  time  be  allowed  by  the  local  board 
of  health  in  that  behalf,  shall  be  paid  out  of  the  general  district  rates  to 
be  levied  under  this  Act.  [b) 

The  Court  of  Queen's  Bench  wUl  not  interfere  with  the  decision  of  the 
board  as  to  the  remuneration  to  be  aUowed  Under  tins  section.  {Ex  parte 
Metcalfe,  6  El.  S  Bl.  287.) 

Sect.  31.  Nothing  hereinbefore  contaiUed  with  respect  to  the  appoint- 
ment, selection,  or  electioil  Of  any  local  board  of  health,  or  member 
thereof,  shaU  apply  to  the  City  of  Oxford,  or  the  parts  within  the  Jims'- 
diction  of  the  commissioners  for  amending  certain  mUeways  leading  to 
Oxford,  and  making  improvements  in  the  university  and  city  of  Oxford, 
the  suburbs  thereof,  and  the  adjoining  parish  of  St.  Clement  (which 
conmiissioners  are  hereinafter  caUed  the  Oxford  commissioners),  or  to 
the  borough  of  Cambridge,  or  the  parts  witliin  the  jurisdiction  of  the 
commissioners  acting  under  an  Act  of  the  thirty -fourth  year  of  tlie  reign 
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52  Geo.  3,  c.  72. 
34  Geo.  3,  c.  101 


(«)    See  Zeg. 
439. 


(J)  See,  as  to  the  general  district 
rate,  sect.  87,  post,  478. 
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of  King  George  the  Third,  for  amending  and  enlarging  the  powers  of  a 
former  Act  of  the  same  reign,  for  the  better  paving,  cleansing,  and  light- 
ing the  town  of  Cambridge,  for  removing  and  preventing  obstructions 
and  annoyances,  and  for  widening  the  streets,  lanes,  and  other  passages 
within  that  town  (which  commissioners  are  hereinafter  called  the  Cam- 
bridge commissioners) ;  and  if  the  city  of  Oxford,  or  the  parts  within  the 
first-mentioned  jvirisdiction,  become  a  district  under  this  Act,  the  same 
shall  be  called  the  Oxford  district,  and  the  said  Oxford  commissioners 
for  the  time  being  shall,  within  and  for  such  district,  be  the  local  board 
of  health  under  this  Act ;  and  if  the  borough  of  Cambridge,  or  the  parts 
comprised  within  the  jurisdiction  secondly  above  mentioned,  become  a 
district  under  this  Act,  the  same  shall  be  called  the  Cambridge  district, 
and  the  said  Cambridge  commissioners  for  the  time  being  shall,  within 
and  for  such  district,  be  the  local  board  of  health  under  this  Act. 

Sect.  32.  Whenever,  by  any  such  provisional  order  as  aforesaid,  the 
commissioners  or  trustees  acting  under  any  local  Act  of  Parliament  are 
constituted  the  local  board  of  health  under  this  Act,  such  commissioners 
or  trustees  shall,  within  and  for  the  district  to  which  such  provisional 
order  applies,  exercise  and  execute  the  powers,  authorities,  and  duties 
vested  in  or  imposed  on  the  local  board  of  health  by  this  Act,  and  so 
much  of  this  Act  as  relates  to  the  appointment,  election,  or  selection  of 
local  boards  of  health  shaU  not  apply  to  such  district. 

Sect.  33.  If,  after  the  application  of  this  Act  to  any  district,  the  parts 
constituting  the  district  shall  afterwards  become  or  be  entirely  comprised 
within  the  limits  of  a  corporate  borough,  the  mayor,  aldermen,  and 
burgesses  of  such  borough  shall,  from  and  after  such  day  as  shall  have 
been  specified  in  the  charter  of  incorporation  in  this  behalf,  be,  by 
the  council  of  the  borough,  the  local  board  of  health  within  and  for 
such  district ;  and  in  case  any  day  shall  have  been  so  specified,  but  not 
otherwise,  the  powers,  authorities,  duties,  property,  and  liabilities  of  any 
other  persons  as  such  local  board  shall,  from  and  after  that  day,  abso- 
lutely cease  and  determine,  and  be  vested  in  such  mayor,  aldermen,  and 
burgesses,  as  fuUy  to  all  intents  and  purposes  as  if  they  had  always 
been  the  local  board  of  health  from  the  time  when  the  district  was 
originaUy  constituted. 

The  21  &  22  Vict.  o.  98,  s.  26,  ante,  437^  repeals  so  much  of  this 
section  as  requires  that  a  day  shall  be  specified  in  any  charter  of  incor- 
poration by  which  the  distnct  of  a  local  board  becomes  a  corporate 
borough. 

By  the  21  &  22  Vict.  c.  98,  s.  11,  in  the  case  of  any  failure  to  elect  a 
local  board,  or  of  any  lapse  of  a  local  board  as  aforesaid,  it  shall  be  law- 
ful for  the  owners  and  ratepayers  of  the  district,  by  resolution,: as  herein- 
after provided  for  the  adoption  of  this  Act,  (a)  to  proceed,  to  election  of  a 
new  local  board  in  the  manner  provided  by  this  Act,  with  the  same 
qualification  of  members  from  property  or  rating  as  the  lapsed  local 
board,  and  the  result  of  such  election  shall  be  signified  to  one  of  her 
Majesty's  principal  secretaries  of  state  by  the  person  conducting  it,  in 
the  same  manner  as  is  hereinafter  directed  with  regard  to  the  adoption 
of  this  Act ;  and  all  the  rights  and  Habihties  of  the  former  local  board 
shaU  attach  to  the  new  local  board  as  if  there  had  been  no  lapse  before 
the  election  thereof,  and  from  the  date  of  such  election  aU,  powers  of 
any  receiver  to  make  rates  under  the  preceding  section  shaU  determine. 


7.  Meetings,  etc,  of  Locai  Boards. 

Meetings  of  local       By  the  11  &  12  Vict.  c.  63,  s.  34,  the  local  board  of  health  of  every 
boards  of  non-      non-corporate  district  shall  hold  an  annual  meeting  and  other  meetings 


(a)  See  sect.  24,  ante,  435. 
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for  the  transaction  of  business  under  this  Act  once~at  least  in  each       8.  'Local 
month,  and  at  such  other  times  as  may  be  necessary  for  properly  exe-        Officers. 

cutiug  its  powers  and  duties  under  this  Act,  and  shall  from  time  to  time   — 

make  bye-laws  with  respect  to  the  summoning,  notice,  place,  manage-   i"°™ifw^^'3 
ment,  and  adjounmient  of  such  meetings,  and  generally  with  respect  to   etc.  ' 

the  transaction  and  management  of  business  by  such  board  under  this 
Act :  Provided  always,  that  no  business  shall  be  transacted  at  any  such 
meeting  unless  at  least  one-third  of  the  full  number  of  members  be  pre- 
sent thereat,  except  in  either  of  the  districts  to  be  called  the  Oxford  or 
Cambridge  districts,  in  which  cases  business  may  be  transacted  if  at  least 
seven  members  be  present ;  and  all  questions  shall  be  decided  by  a  ma- 
jority of  votes ;  and  the  names  of  the  members  present,  as  well  as  of 
those  voting  upon  each  question,  shall  be  recorded ;  and  the  said  local 
board  shall  at  their  first  meeting  under  this  Act,  and  afterwards  from 
time  to  time  at  their  annual  meeting,  appoint  one  of  their  number  to  be 
chairman  for  one  year  at  all  meetings  at  which  he  is  present ;  and  in 
case  the  chairman  so  appointed  be  absent  from  any  meeting  at  the. time 
appointed  for  holding  the  same,  the  members  present  shall  appoint  one 
of  their  number  to  act  as  chairman  thereat ;  and  in  case  the  chairman 
appointed  as  first  aforesaid  die,  resign,  or  become  incapable  of  acting, 
another  member  shall  be  appointed  to  be  chairman  for  the  period  during 
which  the  person  so  dying,  resigning,  or  becoming  incapable  would  have 
been  entitied  to  continue  in  office,  and  no  longer ;  and  the  chairman  at 
any  meeting  shall  have  a  second  or  casting  vote  in  case  of  an  equality  of 
votes ;  but  nothing  herein  contained  with  respect  to  the  appointment  of 
chairman  shall  apply  to  any  district  to  be  called  the  Oxford  or  Cam- 
bridge district,  and  in  such  districts  the  Oxford  or  Cambridge  commis- 
sioners respectively  shall  appoint  a  chairman  as  heretofore. 

See,  as  to  the  making  of  bye-laws,  sects.  115,  116,  post,  subsection 
26 ;  and  as  to  the  Oxford  and  Cambridge  districts,  sect.  31,  ante,  441. 

Sect.  35.  The  local  board  of  health  shall  from  time  to  time  provide   Local  boards  to 
and  maintain  such  offices  as  may  be  necessary  for  transacting  their  f™  11™"*^; 
bvisiness  and  that  of  their  officers  and  servants  under  this  Act,  and  (in   business, 
the  case  of  a  non-corporate  district)  shall  cause  to  be  made  a  seal  for  the 
use  of  such  board  in  the  execution  of  this  Act ;  and  documents  or  copies 
of  documents  purporting  to  proceed  from  the  said  local  board,  and  to  be 
signed  by  any  five  or  more  members  thereof,  and  to  be  sealed  or  stamped 
with  such  seals,  or  (in  the  case  of  a  corporate  district)  to  be  sealed  with 
the  common  seal,  shall  be  received  as  prima  fade  evidence  in  all  courts 
and  places  whatsoever. 

Sect.  36.  The  local  board  of  health  may  from  time  to  time  appoint  out   Committees  may 
of  their  own  number  so  many  persons  as  they  may  think  fit,  for  any  **  appointed, 
purposes  which,  in  the  opinion  of  the  said  local  board,  would  be  better 
regulated  and  managed  by  means  of  a  committee :  Provided  always,  that 
the  acts  of  every  such  committee  shall  be  submitted  to  the  said  local 
board  for  their  approval. 


8.  Local  Officers. 

By  the  11  &  12  Vict.  c.  63,  s.  37,  the  local  board  of  health  shall  from  F'"^f  1° '°°^Lj 
time  to  time  appoint  fit  and  proper  persons  to  be  surveyor,  inspector  of  s^eyor"  Inspec- 
nuisances,  clerk,  and  treasurer  for  the  purposes  of  this  Act,  and  shall  tor  of  nuisances, 
appoint  or  employ  such  collectors  and  other  officers  and  servants  as  may  f^^  treasurer, 
be  necessary  and  proper  for  the  efficient  execution  of  this  Act,  and  shall 
make  bye-laws  for  regulating  the  duties  and  conduct  of  the  several  officers 
and  servants  so  appointed  or  employed ;  and  the  said  local  board  may 
pay,  out  of  the  general  district  rates  to  be  levied  under  tliis  Act,  to  such 
officers  and  servants,  such  reasonable  salaries,  wages,  or  allowances 
as  the  said  local  board  may  think  proper ;  and  every  Such  officer  and 
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servant  shall  be  removable  by  the  said  local  board  at  their  pleasure, 
subject,  nevertheless,  in  the  case  of  the  removal  of  the  surveyor,  to  the 
approval  of  the  general  board  of  health :  Provided  always,  that  the  same 
person  may  be  both  surveyor  and  inspector  of  nuisances ;  but  neither  the 
person  holding  the  office  of  treasurer  nor  his  partner,  nor  any  person  in 
the  service  or  employ  of  them  or  either  of  them,  shall  hold,  be  eligible 
to,  or  shall  in  any  manner  assist  or  officiate  in  the  office  of  clerk ;  and 
neither  the  person  holding  the  office  of  clerk,  nor  his  partner,  nor  any 
person  in  the  service  or  employ  of  them  or  either  of  them,  shall  hold,  be 
eligible  to,  or  shall  iu  any  manner  assist  or  officiate  in  the  office  of 
treasurer ;  and  whosoever  offends  in  any  of  the  cases  enumerated  in  this 
proviso  shall  forfeit  and  pay  the  sum  of  one  hundred  poimds,  which 
may  be  recovered  by  any  person,  vBith  full  costs  of  suit,  by  action  of 
debt. 

See  as  to  the  making  of  bye-laws,  ss.  115,  116,  post,  subsection  26, 
and  as  to  the  general  district  rate,  s.  87,  post,  478. 

The  Court  of  Queen's  Bench  will  not  interfere  with  the  decision  of  the 
board  as  to  the  remuneration  to  be  allowed  under  this  section.  {Ex 
parte  Metcalfe,  6  El.  S  Bl.  287,) 

Sect.  38.  No  officer  or  servant  appointed  or  employed  by  or  under  the 
local  board  of  health  shall  in  anywise  be  concerned  or  interested  in  any 
bargain  or  contract  made  with  such  board  for  the  purposes  of  tliis  Act ; 
and  if  any  such  officer  or  servant  be  so  concerned  or  interested,  or  shall, 
under  colour  of  his  office  or  employment,  exact,  take,  or  accept  any  fee 
or  reward  whatsoever,  other  than  his  proper  salary,  wages,  and  allow- 
ances, he  shaU  be  incapable  of  afterwards  holding  or  continuing  in  any 
office  or  employment  under  this  Act,  and  shall  forfeit  and  pay  the  sum 
of  fifty  pounds,  which  may  be  recovered  by  any  person,  with  full  costs 
of  suit,  by  action  of  debt. 

Sect.  39.  Before  any  such  officer  or  servant  enters  upon  any  office 
or  employment  under  this  Act  by  reason  whereof  he  will  or  may  be 
intrusted  with  the  custody  or  control  of  money,  the  local  board  of  health 
by  whom  he  is  appointed  shall  require  and  take  from  him  sufficient  secu- 
rity for  the  faithful  execution  of  such  office  or  employment,  and  for  duly 
accounting  for  all  moneys  which  may  be  intrusted  to  him  by  reason 
thereof ;  and  every  such  officer  or  servant  employed  in  the  collection  of 
rates  imder  the  authority  of  this  Act  shall,  within  seven  days  after  he 
shall  have  received  any  moneys  on  account  of  such  rates,  pay  over  the 
same  to  the  treasurer,  and  shall,  as  and  when  the  said  local  board  may 
direct,  dehver  a  hst,  signed  by  him,  containing  the  names  of  all  persons 
who  have  neglected  or  refused  to  pay  any  such  rate,  and  the  sums 
respectively  due  from  them ;  and  every  officer  and  servant  appointed  or 
employed  by  or  acting  under  the-  said  local  board  shall  respectively, 
when  and  in  such  manner  as  shall  be  required  by  such  board,  make  out 
and  deliver  to  them  a  true  and  perfect  account  in  writing  of  all  moneys 
received  by  him  for  the  purposes  of  this  Act,  and  stating  how,  and  to 
whom,  and  for  what  purpose  such  moneys  have  been  disposed  of,  and 
shall,  together  with  such  account,  deliver  the  vouchers  or  receipts  for  all 
payments  made  by  him,  and  pay  over  to  the  treasurer  all  moneys  owing 
hj  him  upon  the  balance  of  accounts ;  and  if  any  such  officer  or  servant 
fail  to  render  such  account  or  to  produce  and  deliver  up  such  of  the  said 
vouchers  and  receipts  as  may  be  in  his  possession  or  power,  or  to  pay 
over  any  such  moneys  as  aforesaid,  or  if  for  the  space  of  five  days  after 
being  thereunto  required  he  fail  to  deliver  up  to  the  said  local  board  aU 
papers  and  vmtinga,  property,  effects,  matters,  and  things,  in  liis  posses- 
sion or  power,  relating  to  the  execution  of  this  Act,  or  belonging  to  such 
board,  then  and  in  every  such  case  a  justice  shall,  on  complaint  being 
made  to  him  in  that  behalf,  summon  the  party  charged  to  appear  and 
answer  the  complaint  before  two  justices  at  a  time  and  place  to  be  speci- 
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fied  in  the  summons ;  and  upon  the  appearance  of  the  party  charged,  or 
upon  proof  that  the  summons  was  personally  served  upon  him,  or  left  at 
his  last  known  place  of  abode  or  business,  and  if  it  appear  to  the  last- 
mentioned  justices  that  he  has  failed  to  render  any  such  accounts,  or 
to  produce  and  deliver  up  any  such  vouchers  or  receipts,  or  any  such 
papers,  writings,  property,  effects,  matters,  or  thiags  as  aforesaid,  and 
that  he  still  fails  or  refuses  so  to  do,  they  may,  by  warrant,  under  their 
hands  and  seals,  commit  the  offender  to  gaol,  there  to  remain,  without 
bail,  until  he  shall  have  rendered  such  accounts,  and  produced  and  deli- 
vered up  all  such  vouchers,  receipts,  books,  papers,  writings,  property, 
effects,  matters,  and  things  in  respect  of  which  the  charge  was  made ; 
and  if  it  appear  that  the  party  charged  has  failed  to  pay  over  any  such, 
moneys  as  aforesaid,  and  that  he  stiU  fails  or  refuses  so  to  do,  the  last- 
mentioned  justices  may,  by  a  Uke  warrant,  cause  the  same  to  be  levied 
by  distress  and  sale  of  his  goods  and  chattels,  and  in  default  of  any 
sufficient  distress  commit  him  to  gaol,  there  to  remain,  without  bail,  for 
a  period  of  three  months,  unless  such  moneys  be  sooner  paid :  Provided 
always,  that  if  the  complainant,  by  deposition  on  oath,  show  to  the  satis- 
faction of  any  justice  that  there  is  probable  cause  for  beheving  that  the 
party  charged  intends  to  abscond,  such  justice  may  without  previous 
summons,  by  warrant  under  his  hand  and  seal,  cause  him  to  be  forthwith 
apprehended ;  and  in  such  case  the  said  party  shall,  within  twenty-four 
hours  after  apprehension,  be  brought  before  the  same  or  some  other 
justice,  who  may  order  that  he  be  discharged  from  custody,  if  such  jus- 
tice think  that  there  is  no  sufficient  ground  for  detention,  or  that  he  be 
further  detained  until  he  be  brought  before  two  justices  at  a  time  and 
place  to  be  named  in  thfe  order,  unless  bail  to  the  satisfaction  of  the 
justice  be  given  for  the  appearance  of  the  party  before  such  two  justices : 
Provided  also,  that  no  such  proceeding  shall  be  construed  to  relieve  or 
discharge  any  surety  of  the  offender  from  any  HabOity  whatsoever. 

Sect.  40.  The  local  board  of  health  may  from  time  to  time,  if  they 
shall  think  fit,  appoint  a  fit  and  proper  person,  being  a  legally  q^uahiied 
medical  practitioner  or  member  of  the  medical  profession,  to  be  and  be 
called  the  oiiioer  of  health,  who  shall  be  removable  by  the  said  local 
board,  and  shall  perform  such  duties  as  the  said  general  board  shall 
direct ;  and  the  same  person  may  be  officer  of  health  for  two  or  more 
districts ;  and  the  local  board  or  boards  of  health  of  the  district  or  dis- 
tricts respectively  for  which  any  such  officer  is  appointed  may  pay  to 
him,  out  of  the  general  district  rates  to  be  levied  under  this  Act,  such 
remuneration  by  way  of  annual  salary  or  otherwise  as  the  said  local 
board  or  boards  may  by  order  in  writing  determine  and  appoint,  and  (in 
case  of  a  joint  appointment  for  two  or  more  districts)  in  such  propor- 
tions as  the  said  general  board  may  by  order  in  writing  determine  and 
appoint :  Provided  always,  that  the  appointment  and  removal  of  the 
officer  of  health  shall  be  subject  to  the  approval  of  the  said  general 
board. 

See  as  to  the  general  district  rate,  s.  87,  post,  478. 
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9.  DisTBioT  Maps,  etc. 

By  the  11  &  13  Vict.  c.  63,  s.  41,  the  said  local  board  of  health  may.  Map  exhibiting 
if  they  shall  think  fit,  cause  to  be  prepared,  or  to  procure,  a  map  exhi-  IJwerage! 
biting  a  system  of  sewerage  for  effectually  draining  their  district  for  the 
purposes  of  this  Act,  upon  a  scale  to  be  prescribed  by  the  general,  board 
of  health;  and  every  such  map  shall  be  kept  at  the  office  of  the  said 
local  board,  and  shall  at  aU  reasonable  timefe  be  open  to  the  inspection 
of  the  ratepayers  of  the  district  to  which  it  applies. 

Sect.  42.  The  expense  of  surveys,  maps,  or  plans  made,  prepared,   Expense  of 
or  procured  by  the  local  board  of  health  for  the  purposes  of  this  Act   siT^ysi  ^""^ 
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10.  Sewers,    shall  be  defrayed  out  of  the  general  district  rates  to  be  levied  under  this 
— Act. 


See,  as  to  the  general  district  rate,  s.  87,  post,  478. 
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10.  Sewebs. 

By  the  11  &  12  Vict.  c.  63,  s.  43,  all  sewers,  whether  existing  at  the 
time  when  this  Act  is  applied  or  made  at  any  time  thereafter,  (except 
sewers  made  by  any  person  or  persons  for.  his  or  their  own  profit,  or  for 
the  profit  of  proprietors  or  shareholders,  and  except  sewers  made  and 
used  for  the  purpose  of  draining,  preserving,  or  improving  land  under 
any  local  or  private  Act  of  Parliament,  or  for  the  purpose  of  irrigating 
land,  and  sewers  under  the  authority  of  any  commissioners  of  sewers 
appointed  by  the  Crown,)  together  with  all  buildings,  works,  materials, 
and  things  belonging  or  appertaining  thereto,  shall  vest  in,  belong  to, 
and  be  entirely  under  the  management  and  control  of  the  local  board  of 
health. 

A  natural  stream,  supplied  by  natural  and  artificial  drainage  of  culti- 
vated soU  belonging  to  private  individuals,  was  cleared  out  and  partially 
widened  and  deepened  by  commissioners  acting  under  a  private  enclosure 
Act,  powers  being  given  to  them  to  do  so  at  the  expense  of  the  proprie- 
tors. In  its  passage  to  the  river  into  which  it  ultimately  flowed,  it  passed 
through  a  town  and  received  the  drainage  of  two  or  three  inhabited 
houses.  The  Court  of  Queen's  Bench  held  that,  even  if  it  were  a  sewer, 
it  came  within  these  exceptions  and  was  not  vested  in  the  local  board, 
and  that  they  were  not  liable  to  cleanse  and  repair  it ;  and,  semble,  it 
was  not  a  sewer.  (Beg.  v.  Oodmanehester  Local  Board,  34  L.  J.  Q.  B. 
13;  affirmed,  on  appeal,  Law  Rep.  1  Q.  B.  328;  35  L.  J.  Q.  B.  125.) 

Sect.  44.  The  local  board  of  health  may,  if  they  shall  think  fit,  pur- 
chase the  rights,  privileges,  powers,  and  authorities  vested  in  any  person 
for  making  sewers,  or  contract  for  the  use  of  any  sewers  within  their 
district,  or  purchase  any  such  sewers,  with  or  without  the  buildings, 
works,  materials,  and  things  belonging  or  appertaining  thereto ;  and  any 
person  to  whom  any  such  rights,  privileges,  powers,  authorities,  sewers, 
buildings,  works,  materials,  or  thmgs  belong  may  sell  and  dispose  of  the 
same  to  or  otherwise  contract  with  the  said  local  board ;  and  in  case  of 
any  such  sale,  the  purchase  money  shall  be  settled  and  appUed  to  the 
same  uses  and  trusts  to  which  the  property  purchased  may  have  been 
subject  at  the  time  of  such  sale,  and  the  property  purchased  shall  vest 
in  and  belong  to  the  local  board  of  health  purchasing  the  same,  any- 
thing to  the  contrary  notwithstanding :  Provided  always,  that,  notwitli- 
standing  any  such  purchase,  any  person  who  previously  thereto  may 
have  acquired  perpetual  right  to  use  any  sewer  so  purchased  shall  be 
entitled  to  use  the  same,  or  any  other  sewer  substituted  in  lieu  thereof, 
in  as  fuU  and  ample  a  manner  as  he  would  or  might  have  done  if  such 
purchase  had  not  been  made. 

Sect.  45.  The  local  board  of  health  shall  from  time  to  time  repair  the 
sewers  vested  in  them  by  this  Act,  and  shall  cause  to  be  made  such 
sewers  as  may  be  necessary  for  efiectuaUy  draining  their  district  for  the 
purposes  of  this  Act ;  and  the  said  local  board  may  carry  any  such 
sewers  through,  across,  or  under  any  turnpike-road,  or  any  street  or 
place  laid  out  as  or  intended  for  a  street,  or  under  any  cellar  or  vault 
which  may  be  imder  the  pavement  or  carriage-way  of  any  street,  and, 
after  reasonable  notice  in  writing  in  that  behalf  (if  upon  the  report  of 
the  surveyor  it  should  appear  to  be  necessary),  into,  through,  or  under 
any  lands  whatsoever ;  and  the  said  local  board  may  from  time  to  time 
enlarge,  lessen,  alter,  arch  over,  or  otherwise  improve  aE.  or  any  of  the 
sewers  vested  in  them  by  this  Act,  and  discontinue,  close  up,  or  destroy 
such  of  them  as  they  may  deem  to  have  become  unnecessary :  Provided 
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always,  that  the  discontmuance,  closing  up,  or  destruction  of  any  sewer 

shaU  be  so  done  as  not  to  create  a  nuisance  ;  and  if  by  reason  thereof  

any  person  is  deprived  of  the  lawful  use  of  any  sewer,  the  said  local 
board  shall  provide  some  other  sewer  as  effectual  for  his  use  as  the  one 
of  which  he  is  so  deprived. 

See,  as  to  the  power  to  make  a  deduction  from  the  rate  in  respect  of 
premises  already  sufficiently  drained,  the  21  &  22  Vict.  c.  98,  s.  %9,post,  448. 
See  also  the  29  &  30  Vict.  c.  90,  s.  49,  post,  450,  as  to  the  mode  of  pro- 
ceeding where  the  board  has  made  default  in  providing  sufficient  sewers. 

By  the  24  &  25  Vict.  c.  61,  ss.  4-7,  post,  448,  449,  the  powers  given  by 
this  section  may,  in  certain  cases,  be  exercised  out  of  the  district.  See 
Haywood  v.  Lowndes  (4  Drew.  4,54= ;  28  L.  J.  Ghana.  400)  for  the  law 
before  it  was  altered  by  the  later  enactment. 

A  notice  which  specifies  the  object  and  place  of  entry  is  reasonable ; 
and  it  is  not  necessary  that  it  should  be  accompanied  by  a  map.  {Olech- 
heaton  Industrial  Self-Help  Society  v.  Jaohson,  14  W.  B.  950.) 

Sect.  46.  The  local  board  of  health  shall  cause  the  sewers  vested  in  As  to  cleansing 
them  by  this  Act  to  be  constructed,  covered,  and  kept  so  as  not  to  be  a   ^f^.fJ?^!:?'"^ 
nuisance  or  mjurious  to  health,  and  to  be  properly  cleared,  cleansed,  and  by  local  board, 
emptied ;  and  for  the  purpose  of  clearing,  cleansing,  and  emptying  the 
same  they  may  construct  and  place,  either  above  or  under  ground,  such 
reservoirs,  sluices,  engines,  and  other  works  as  may  be  necessary,  and 
may  cause  all  or  any  of  such  sewers  to  communicate  with  and  be  emptied 
into  such  places  as  may  be  fit  and  necessary,  or  to  cause  the  sewage 
and  refuse  therefrom  to  be  collected  for  sale  for  any  purpose  whatsoever, 
but  so  as  not  to  create  a  nuisance. 

A  local  board  has  no  power  under  this  or  any  other  section  of  the  Act 
to  enter  upon  land  without  the  consent  of  the  owner  for  the  purpose  of 
making  reservoirs  and  deposit-beds  for  retaining  the  sewage ;  and  a 
Court  of  Equity  will  restrain  such  a  proceeding  by  injunction.  [Sutton 
V.  Mayor,  etc.,  of  Norwich,  27  L.  J.  Ohanc.  739.) 

By  the  21  &  22  Vict.  c.  98,  s.  30,  post,  448,  the  powers  given  by  this 
section  may,  under  certain  circumstances,  also  be  exercised  out  of  the 
district,  and  the  local  board  may  also  contract  for  the  sale  or  distribution 
of  sewage  over  any  land,  and  may  contract  for,  purchase,  or  take  on 
lease  any  lands,  buildings,  engines,  materials,  or  apparatus  for  the  pur- 
pose of  receiving,  storing,  disinfecting,  or  distributing  sewage.  See  also 
sect.  31  of  the  same  A.at,post,  448,  as  to  provision  for  obtaining  an  order 
of  justices  for  cleansing  foul  and  offensive  watercourses  or  open  ditches 
lying  near  to  or  forming  the  boundaries  of  districts. 

Sect.  47.  It  shaH.  not  be  lawful  to  cause  any  sewer  or  drain  to  com- 
municate viith  or  to  be  emptied  into  any  sewer  of  the  local  board  of 
health,  nor  to  cause  any  building  to  be  newly  erected  over  any  such  last- 
mentioned  sewer,  nor  to  cause  any  vault,  arch,  or  cellar  to  be  newly 
built  or  constructed  under  the  carriage-way  of  any  street,  without  the 
written  consent  of  the  said  local  board  first  had  and  obtained ;  and  who- 
soever offends  against  this  enactment  shaU  forfeit  to-  the  said  local  board 
the  sum  of  five  pounds,  and  a  further  penalty  of  forty  shillings  for  every- 
day during  which  the  offence  is  continued  after  notice  in  writing  from 
them  in  this  behaK;  and  if  any  sewer,  drain,  building,  vault,  arch,  or 
cellar  be  made,  erected,  or  constructed  contrary  to  this  enactment,  the 
said  local  board  may  cause  the  same  to  be  altered,  pulled  down,  or 
otherwise  dealt  with  as  they  may  think  fit,  and  the  expenses  incurred 
by  them  in  so  doing  shaU  be  repaid  to  them  by  the  offender,  and  be 
recoverable  from  him  in  the  summary  maimer  hereinafter  provided. 

Sect.  48.  Any  owner  or  occupier  of  premises  adjoining  or  near  to,  but 
beyond  the  Umits  of  any  district,  may  cause  any  sewer  or  drain  of  or 
from  such  premises  to  communicate  with  any  sewer  of  the  local  board  of 
health,  upon  such  terms  and  conditions  as  shaU  be  agreed  upon  between 
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such  owner  and  occupier  and  such  local  board,  or,  in  case  of  dispute,  as 
shall  be  settled  by  arbitration  in  the  manner  provided  by  this  Act. 

See  also  the  24  &  25  Vict.  c.  61,  s.  8,  post,  449. 

ded™tion?r?^  By  the  21  &  22  Vict.  c.  98,  s.  29,  if  it  appear  to  a  local  board  that  any 

rate"in'respeot'of  preD^ises  were  sufficiently  drained  before  the  construction  of  any  new 
premises  suffl-  sewer  they  may  lay  down,  it  shall  be  lawful  to  deduct  from  the  amount 
ciontly  drained,     of  rates  otherwise  chargeable  in  respect  of  such  premises  such  a  sum 

and  for  such  time  as  the  local  board  may,  under  aU  the  circumstances  of 

the  case,  deem  to  be  just. 

By  the  29  &  30  Vict.  c.  90,  s.  43,  post,  subsection  27,  local  boards  under 
this  Act  may  adopt  the  Baths  and  Washhouses  Acts. 


Powers  for  dis- 
posiug  of  sewage. 


Sect.  30.  Local  boards  may, — 

(1.)  Exercise  the  powers  given  by  the  forty-sixth  section  of  the  "  Pubr 
lie  Health  Act,  1848,"  also  without  their  district,  if  necessary  for 
the  purpose  of  outfall  and  distribution  of  sewage,  upon  making  due 
compensation,  to  be  settled  in'  the  manner  provided  in  the  one 
hundred  and  forty-fourth  section  of  the  "  Public  Health  Act,  1848." 

(2.)  Contract  with  any  company  or  person  for  the  sale  of  sewage,  or 
for  the  distribution  of  it  over  any  land. 

(3.)  Contract  for,  piirchase,  or  take  on  lease  any  lands,  buildings, 
engines,  materials,  or  apparatus  for  the  purpose  of  receiving,  storing, 
disinfecting,  or  distributing  sewage. 
Provided  always,  that  these  things  shall  be  done  so  as  not  to  create  a 
nuisance. 

The  board  cannot  exercise  the  powers  given  by  the  11  &  12  Vict.  c.  63, 
s.  46,  out  of  their  district  for  the  purpose  of  making  new  sewers.  {Hay- 
wood V.  Lowndes,  4  Drew.  454;  28  L.  J.  Ghana.  400.) 

See  the  11  &  12  Vict.  c.  63,  s.  46,  ante,  447. 

Sect.  31.  In  case  any  watercourse  or  open  ditch  lying  near  to  or  form- 
ing the  boundary  between  the  district  of  any  local  board  and  any  adjoin- 
ing parish  or  place  shall  be  foul  and  offensive,  so  as  injuriously  to  affect 
the  district  of  such  local  board,  any  justice  of  the  peace  for  the  county, 
city,  or  borough  in  which  such  adjoining  parish  or  place  may  be  situate, 
may,  on  the  application  of  such  local  board,  summon  the  local  authority 
for  the  purposes  of  the  "  Nuisances  Removal  Act,  1855,"  of  such  adjoin- 
ing parish  or  place,  to  appear  before  the  justices  of  the  same  county, 
city,  or  borough,  to  show  cause  why  an  order  should  not  be  made  by  the 
said  justices  for  cleansing  such  watercourse  or  open  ditch,  and  for  exe- 
cuting such  permanent  or  other  structural  works  as  may  appear  to  such 
justices  to  be  necessary ;  and  such  justices,  after  hearing  the  parties,  or 
ex  parte  in  case  of  the  default  of  any  of  them  to  appear,  may  make  such 
order  with  reference  to  the  execution  of  the  works,  and  the  persons  by 
whom  the  same  shall  be  executed,  and  by  whom  and  in  what  proportions 
the  costs  of  such  works  shall  be  paid,  and  also  as  to  the  amount  thereof, 
and  the  time  and  mode  of  payment,  as  to  such  justices  shall  seem  rea- 
sonable ;  and  any  sums  ordered  to  be  paid  by  any  justices  in  pursuance 
of  this  section  shall  be  a  charge  upon  and  be  payable  out  of  the  poor- 
rates  of  such  adjoining  parish  or  place,  as  if  the  same  were  legally  in- 
curred in  the  relief  of  the  poor  of  such  parish  or  place,  and  in  default  of 
payment  may  be  levied  upon  the  goods  and  chattels  of  such  overseers  by 
distress  and  sale  thereof. 

See  the  18  &  19  Vict.  c.  121,  s,  ?,,post,  tit.  "Nuisance:' 

Local  board  may       By  the  24  &  25  Vict.  c.  61,  s,  4,  local  boards  may  exercise  the  powers 
of  tect' «°rf  11     gi"^™  ^y  t^*^  forty-fifth  section  of  the  "  Public  Health  Act,  1848,"  (a)  also 

&  12  Vict.  c.  63, 


Provision  for 
obtaining  order 
for  cleansing 
foul  and  offen- 
sire  watercourses 
or  open  ditches 
lying  near  to  or 
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(«)  See  this  section,  ante,  446. 
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on  making  com- 
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without  their  district,  for  the  purpose  of  outfall  or  distribution  of  sewage, 
upon  making  due  compensation,  to  be  settled  ui  the  manner  provided  in 
the  one  hundred  and  forty -fourth  section  of  the  "Public  Health  Act, 
1848 :"  (a)  Provided  always,  that  nothing  herein  contained  shall  give  or 
be  construed  to  give  power  to  any  local  board  to  construct  or  use  any 
outfall,  drain,  or  sewer  for  the  purpose  of  conveying  sewage  or  iilthy 
water  into  any  natural  watercourse  or  stream  until  such  sewage  or  filthy 
or  refuse  water  be  freed  from  aH  excrementitious  or  other  foul  or  noxious 
matter,  such  as  would  affect  or  deteriorate  the  purity  and  quality  of  the 
water  in  such  stream  or  watercourse. 

Sect.  5.  Provided  also,  that  no  sewer  or  other  work  shall  be  constructed  *'/!J'™l"°rt''d'' 
or  extended,  imder  the  enactment  lastly  hereinbefore  contained,  vmless  works  before 
three  months  at  the  least  before  the  commencement  of  such  work  notice  commencement, 
of  the  intended  work,  describing  the  nature  thereof,  and  stating  the 
intended  termini  thereof,  and  the  names  of  the  parishes,  townships,  and 
places,  and  the  turnpike-roads  and  streets,  or  places  laid  out  or  intended 
for  streets,  and  other  lands,  if  any,  through,  across,  or  under  which  the 
work  is  to  be  made,  and  naming  a  place  where  a  plan  of  the  intended 
work  is  open  for  inspection  at  all  reasonable  hours,  shall  be  given  by 
advertisement  in  one  or  more  of  the  newspapers  usually  circulated  in  the 
place  where  the  work  is  to  be  made,  and  a  written  or  printed  copy  of 
such  notice  shall  be  served  in  manner  directed  by  the  "  Pubhc  Health 
Act,  1848,"  on  the  owners  or  i-eputed  owners,  lessees  or  reputed  lessees, 
and  occupiers  of  the  said  lands,  and  on  the  overseers  of  such  parishes, 
townships,  or  places,  and  the  trustees,  surveyors  of  highways,  or  others, 
having  the  care  of  such  roads  or  streets. 

For  the  manner  of  serving  notices  see  the  11  &  12  Vict.  c.  63,  s.  150, 
post,  subsect.  34. 


If  objection  be 
made  by  any 
party  interested 
the  work  not  to 
he  proceeded 
with  without 
sanction  of  secre- 
tary of  state. 


Sect.  6.  In  case  any  of  such  owners,  lessees,  or  occupiers,  or  such 
overseers,  trustees,  surveyors,  or  others  as  aforesaid,  or  any  other  owner, 
lessee,  or  occupier  who  would  be  affected  by  the  proposed  work,  object 
to  such  work,  and  serve  notice  in  writing  of  such  objection  on  the  local 
board  at  any  time  within  the  said  three  months,  the  proposed  work  shall 
not  be  made  or  commenced  without  the  sanction  of  one  of  her  Majesty's 
principal  secretaries  of  state,  after  such  inquiry  and  report  as  hereinafter 
mentioned  (unless  such  objection  be  withdrawn). 

Sect.  7.  It  shall  be  lawful  for  the  secretary  of  state,  upon  application  An  inspector  to 

of  any  local  board,  to  appoint  an  inspector  to  make  inquiry  on  the  spot  ^°akc  mqulry'on 

into  the  propriety  of  any  such  work  as  aforesaid,  and  into  the  objections  the  spot,  and  re- 

thereto,  and  to  hold  one  or  more  meeting  or  meetings  for  the  purpose  of  porttothe  Secre- 

hearing  all  persons  desirous  of  being  heard  before  him  on  the  subject  of  "^  " 
such  inquiry,  and  to  report  to  such  secretary  of  state  upon  the  matters 
with  respect  to  which  such  inquiry  was  directed. 

Sect.  8.  Where  already  or  hereafter  any  premises  not  being  within  the   ^'.^'y  ^"™ '°  '■^ 
limits  of  the  district  of  the  local  board  have  a  drain  communicating,   ^Tthout  dSrfdf ^ 
directly  or  indirectly,  with  a  sewer  within  the  district,  and  maintained   drained  into 
by  the  local  board,  and  any  sewage  from  the  premises  flows  into  the   sewer  withm  dis- 
sewer,  there  shall  (except  in  cases  where  the  owner  is  entitled  to  use 
such  sewer  without  making  any  payment)  be  paid  to  the  local  board  in 
respect  thereof  such  a  yearly  sum  as  is  agreed  on  between  them  and  the 
owner  of  the  premises,  or,  failing  agreement  between  them,  as  on  the  ap- 
pUcation  of  the  local  board  is  determined  by  two  justices  ;   and  the 
yearly  sum  so  agreed  on  or  determined  shah,  be  private  improvement  ex- 
penses, and  shall  be  charged  on  the  premises,  and  be  paid  and  recover- 


(a)  See  this  section,  post,  subsect.  34. 
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Ko  new  house  to 
be  built  without 
drains,  etc. 


able  accordingly,  as  if  the  premises  were  within  the  district :  Provided, 
that  the  yearly  siun  so  charged  shall  cease  to  be>  payable  if  and  when 
the  connection  between  the  drain  from  the  premises  and  the  sewer  is 
discontinued,  so  that  a  proportionate  part  thereof  up  to  the  time  of  the 
discontinuance  shall  alone  be  payable ;  but  if  after  the  discontinuance 
the  connection  be  re-established  tiie  yearly  sum  shall  again  become  pay- 
able, and  so  from  time  to  time. 

As  to  the  mode  of  recovering  private  improvement  expenses,  see  the 
11  &  12  Vict.  c.  63,  s.  90,  et  seq.,post,  subsect.  24. 

By  the  29  &  30  Vict.  c.  90,  s.  49,  where  complaint  is  made  to  one  of 
her  Majesty's  principal  secretaries  of  state  that  a  sewer  authority  or 
local  board  of  health  has  made  default  in  providing  its  district  with 
sufficient  sewers,  or  in  the  maintenance  of  existing  sewers,  or  in  provi- 
ding its  district  with  a  supply  of  water  in  cases  where  danger  arises  to 
the  health  of  the  inhabitants  from  the  insufficiency  or  unwholesomeness 
of  the  existing  supply  of  water,  and  a  proper  supply  can  be  got  at  a  rea- 
sonable cost,  or  that  a  nuisance  authority  has  made  default  in  enforcing 
the  provisions  of  the  Nuisances  Removal  Acts,  or  that  a  local  board  has 
made  default  in  enforcing  the  provisions  of  the  "  Local  Government  Act," 
the  secretary  of  state,  if  satisfied  after  due  inquiry  made  by  him  that 
the  authority  has  been  guilty  of  the  alleged  default,  shall  make  an  order 
limiting  a  time  for  the  performance  of  its  duty  in  the  matter  of  such 
complaint ;  and  if  such  duty  is  not  performed  by  the  time  limited  in  the 
order,  the  said  secretary  of  state  shall  appoint  some  person  to  perform 
the  same,  and  shall  by  order  direct  that  the  expenses  of  performing  the 
same,  together  with  a  remuneration  to  the  person  appointed  for  superin- 
tending such  performances,  and  amounting  to  a  sum  specified  in  the 
order,  together  with  the  costs  of  the  proceedings,  shall  be  paid  by  the 
authority  in  default ;  and  any  order  made  for  the  payment  of  such  costs 
and  expenses  may  be  removed  into  the  Court  of  Queen's  Bench,  and 
be  enforced  in  the  same  manner  as  if  the  same  were  an  order  of  such 
Court. 

By  the  31  &  32  Vict.  o.  115,  s.  8,  referring  to  the  preceding  section,  it 
is  enacted  that  the  sum  so  specified  in  the  order  of  the  secretary  of  state, 
together  with  the  costs  of  the  proceedings,  shall  be  deemed  to  be  expenses 
properly  incurred  by  the  authority  in  default  and  to  be  a  debt  due  from 
such  authority,  and  payable  out  of  any  moneys  in  the  hands  of  such 
authority  or  their  officers,  or  out  of  any  rate  applicable  to  the  payment 
of  any  expenses  properly  incurred  by  the  defaulting  authority,  and  which 
rate  is  in  this  section  referred  to  as  the  local  rate  ;  and  in  the  event  of 
any  authority  refusing  to  pay  any  such  sum  with  costs  as  aforesaid  for  a 
period  of  fourteen  days  after  demand,  the  secretary  of  state  may  by 
precept  empower  any  person  to  levy  by  and  out  of  the  local  rate  such 
sum  (the  amount  to  be  specified  in  the  precept)  as  may  in  tlie  opinion  of 
the  said  Secretary  of  State  be  sufficient  to  defray  the  debt  so  due  from 
the  defaulting  authority,  and  all  expenses  incurred  in  consequence  of 
the  non-payment  of  such  debt ;  and  any  person  or  persons  so  empowered 
shall  have  the  same  powers  of  levying  the  local  rate,  and  requiring  aJI 
officers  of  the  defaulting  authority  to  pay  over  any  moneys  in  their 
hands,  as  the  defaulting  authority  itself  would  have  in  the  case  of  ex- 
penses legally  payable  out  of  a  local  rate  to  be  raised  by  such  authority; 
and  the  said  person  or  persons  after  repaying  aU  sums  of  money  so  due 
in  respect  of  the  precept,  shall  pay  the  overplus,  if  any  (the  amount  to 
be  ascertained  by  the  secretary  of  state),  to  or  to  the  order  of  the  de- 
faulting authority. 

11.  House  Dbains,  etc. 

By  the  11  &  12  Vict.  o.  68,  s.  49,  it  shall  not  be  lawful  newly  to  erect 
any  house,  or  to  rebuild  any  house  which  may  have  been  pulled  down  to 
or  below  the  floor  commonly  called  the  ground  floor,  or  to  occupy  any 
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house  so  newly  erected  or  rebuilt,  unless  and  until  a  covered  drain  or 
drains  be  constructed,  of  such  size  and  materials,  and  at  such  level,  and 
with  such  fall  as  upon  the  report  of  the  surveyor  shall  appear  to  be  neces- 
sary and  sufficient  for  the  proper  and  effectual  drainage  of  the  same  and  its 
appurtenances ;  and  if  the  sea,  or  a  sewer  of  the  local  board  of  health,  or 
a  sewer  which  they  are  entitled  to  use,  be  within  one  hundred  feet  of  any 
part  of  the  site  of  the  house  to  be  built  or  rebuilt,  the  drain  or  drains  so 
to  be  constructed  shall  lead  from  and  communicate  with  such  one  of 
those  means  of  drainage  as  the  said  local  board  shall  direct,  or  if  no 
such  means  of  drainage  be  within  that  distance,  then  the  last-mentioned 
drain  or  drains  shall  communicate  with  and  be  emptied  into  such  co- 
vered cesspool  or  other  place,  not  being  under  any  house,  and  not  being 
within  such  distance  from  any  house,  as  the  said  local  board  shall  direct ; 
and  whosoever  erects  or  rebuilds  any  house  or  constructs  any  drain  con- 
trary to  this  enactment  shall  be  liable  for  every  such  offence  to  a  penalty 
not'  exceeding  fifty  pounds,  which  may  be  recovered  by  any  person,  with 
full  costs  of  suit,  by  action  of  debt ;  and  if  at  any  time,  upon  the  report 
of  the  surveyor,  it  appear  to  the  said  local  board  that  any  house,  whether 
built  before  or  after  the  time  when  this  Act  is  applied  to  the  district  in 
which  it  is  situate,  is  without  any  drain,  or  without  such  a  drain  or 
drains  communicating  with  the  sea  or  a  sewer  as  is  or  are  sufficient  for 
the  proper  and  effectual  drainage  of  the  same  and  its  appurtenances,  and 
if  the  sea,  or  a  sewer  of  the  said  local  board,  or  a  sewer  which  they  are 
entitled  to  use,  be  within  one  hundred  feet  of  any  part  of  such  house,  they 
shall  cause  notice  in  writing  to  be  given  to  the  owner  or  occupier  of  such 
house,  requiring  him  forthwith,  or  within  such  reasonable  time  as  shall 
be  specified  therein,  to  construct  and  lay  down,  in  connection  with  such 
house  and  one  of  those  means  of  drainage,  one  or  more  covered  drain  or 
drains,  of  such  materials  and  size,  at  such  level,  and  with  such  fall  as 
upon  the  last-mentioned  report  shall  appear  to  be  necessary ;  and  if  such 
notice  be  not  comphed  with,  the  said  local  board  may,  if  they  shall  think 
fit,  do  the  works  mentioned  or  referred  to  therein,  and  the  expenses  in- 
curred by  them  in  so  doing  shall  be  recoverable  by  them  from  the  owner 
in  a  summary  manner,  or,  by  order  of  the  said  local  board,  shall  be  de- 
clared to  be  private  improvement  expenses,  and  be  recoverable  as  such 
in  manner  hereinafter  provided. 

See  sect.  139,  post,  subseot.  33,  for  the  mode  of  recovering  improvement 
expenses  in  a  summary  manner,  and  sect.  146,  post,  subsect.  34,  for  pro- 
visions by  which  the  board  may  allow  tjie  owners  time  for  payment. 
See  also  ss.  90,  91,  and  93,  post,  480,  481,  for  the  mode  of  levying  private 
improvement  rates. 

Whether  these  expenses  are  recovered  summarily  or  by  a  private  im- 
provement rate,  any  person  aggrieved  may  by  sect.  130, ^ost,  subsect.  39, 
amended  by  the  31  &  23  Vict.  c.  98,  s.  65,  appeal  to  one  of  her  Majesty's 
principal  secretaries  of  state,  whose  decision  wiU  be  conclusive. 

Sect.  50.  If  it  shall  appear  to  a  majority  of  not  less  than  three-fifths 
of  the  rated  inhabitants  of  any  parish  or  place  containing  less  than  two 
thousand  inhabitants  on  the  then  last  census,  in  which  this  Act  shall 
not  have  been  applied  by  order  in  councU  or  provisional  order  as  afore- 
said, assembled  at  a  pubhc  meeting  to  be  called  as  is  hereinafter  pro- 
vided, that  it  would  contribute  to  the  health  and  convenience  of  the  in- 
habitants that  any  pool,  place,  open  ditch,  sewer,  drain,  or  place  con- 
taining or  used  for  the  collection  of  any  drainage,  filth,  water,  matter,  or 
thing  of  an  offensive  nature,  or  Hkely  to  be  prejudicial  to  health,  should 
be  drained,  cleansed,  covered,  or  fiUed  up,  or  that  a  sewer  should  be 
made  or  improved,  a  well  dug,  or  a  pump  provided,  for  the  pubhc  use  of 
the  inhabitants,  the  churchwardens  and  overseers  of  such  parish  or  place 
shaU  procure  a  plan  and  an  estimate  of  the  cost  of  executing  such  works 
or  any  of  them,  and  shall  lay  the  same  before  another  pubhc  meeting  of 
such  rated  inhabitants,  to  be  called  as  is  hereinafter  provided ;  and  if 
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the  same  shall  he  approved  and  sanctioned  hy  a  majority  of  the  rated  in- 
hahitants  assembled  at  such  last-mentioned  meeting,  such  churchwardens 
and  overseers  shall  cause  the  works  in  respect  of  which  such  estimate  shaU 
have  been  made  and  sanctioned  as  aforesaid  to  be  executed,  and  shall 
pay  the  cost  thereof  out  of  the  poor  rates  of  such  parish  or  place :  Pro- 
vided always,  that  notice  of  every  such  meeting  shall  be  given  by  such 
churchwardens  and  overseers  as  is  by  this  Act  directed  to  be  given  by 
superintending  inspectors,  before  proceeding  upon  inquiiies  previously 
to  the  appUoation  of  this  Act,  and  every  such  notice  shall  also  contain  a 
statement  of  the  works  proposed  or  intended  to  be  submitted  for  consi- 
deration and  approval. 

By  the  23  &  24  Vict.  e.  77,  s.  7,  post,  tit.  "  Nuisance,"  aU  wells,  foun- 
tains, and  pumps  provided  under  this  section  and  not  being  the  property 
of  or  vested  in  any  person  or  corporation  other  than  officers  of  the  place, 
are  vested  in  the  local  authority  under  that  Act.  As  to  the  punishment 
for  fouhng  them,  see  sect.  8  of  the  same  Act,  post,  tit.  "  Nuisance." 

Sect.  51.  It  shaU  not  be  lawful  newly  to  erect  any  house,  or  to  rebuild 
any  house  pulled  down  to  or  below  the  floor  commonly  called  the  ground 
floor,  without  a  suflicient  watercloset  or  privy  and  an  ashpit,  furnished 
with  proper  doors  and  coverings;  and  whosoever  offends  against  this 
enactment  shall  be  Uable  to  a  penalty  not  exceeding  twenty  pounds ;  and 
if  at  any  time,  upon  the  report  of  the  surveyor,  it  appear  to  the  local 
board  of  health  that  any  house,  whether  built  before  or  after  the  time 
when  this  Act  is  applied  to  the  district  in  which  it  is  situate,  is  without 
a  sufficient  watercloset  or  privy  and  an  ashpit,  furnished  with  proper 
doors  and  coverings,  the  said  local  hoard  shall  give  notice  in  writing  to 
the  owner  or  occupier  of  such  house  requiring  him  forthwith,  or  within 
such  reasonable  time  as  shall  be  specified  therein,  to  provide  a  sufficient 
watercloset  or  privy  and  an  ashpit,  so  furnished  as  aforesaid,  or  either 
of  them,  as  the  case  may  require ;  and  if  such  notice  be  not  complied 
with  the  said  local  board  may,  if  they  shall  think  fit,  cause  to  be  con- 
structed a  sufficient  watercloset  or  privy  and  an  ashpit,  or  either  of 
them,  or  do  such  other  works  as  the  case  may  require ;  and  the  expenses 
incurred  by  them  in  so  doing  shaU  be-  recoverable  by  them  from  the 
owner  in  a  sirmmary  manner,  or  by  order  of  the  said  local  board  shall  be 
declared  to  be  private  improvement  expenses,  and  be  recoverable  as  such 
in  manner  hereinafter  provided  :  Provided  always,  that  where  a  water- 
closet  or  privy  has  been  and  is  used  in  common  by  the  inmates  of  two 
or  more  houses,  or  if,  in  the  opinion  of  the  said  local  board,  a  watercloset 
or  privy  ifiay  be  so  used,  they  need  not  require  the  same  to  be  provided 
for  each  house. 

By  the  21  &  22  Vict.  o.  98,  s.  62,  post,  subsect.  32,  and  the  11  &  12 
Vict.  0. 43,  s.  11, 7)ost,  Vol.  F".,  tit.  "Summons,"  summary  proceedings  for 
recovering  these  expenses  must  be  taken  witliin  six  months  from  the  date 
of  the  service  of  notice  of  demand.  The  mode  of  recovering  private  im- 
provement expenses  is  pointed  out  in  sect.  129,  post,  subsect.  32. 

Sect.  52.  If  at  any  time  it  appear  to  the  local  board  of  health,  upon 
the  report  of  the  surveyor,  that  any  house  is  used  or  intended  to  be  used 
as  a  factory  or  building  in  which  persons  of  both  sexes,  and  above  twenty 
in  number,  are  employed  or  intended  to  be  employed  at  one  time  in  any 
manufacture,  trade,  or  business,  the  said  local  board  may,  if  they  shall 
tliink  fit,  by  notice  in  writing  to  the  owner  or  occupier  of  such  house,  re- 
quire them  or  either  of  them,  within  a  time"  to  be  specified  in  such  notice, 
to  construct  a  sufficient  numher  of  waterclosets  or  privies  for  the  separate 
use  of  each  sex ;  and  whosoever  neglects  or  refuses  to  comply  with  any 
such  notice  shall  be  Uable  for  each  default  to  a  penalty  not  exceeding 
twenty  pounds,  and  a  further  penalty  not  exceeding  forty  shillings  for 
every  day  during  which  the  default  is  continued. 

Sect.  53,  relating  to  notice  of  building  and  rebuilding  and  penalties  for 
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Sect.  54.  The  local  board  of  health  shall  see  and  provide  that  all  Local  board  to 
drains  whatsoever,  and  the  waterclosets,  privies,  cesspools,  and  ashpits  P^y'iJi^  "•^' 
within  their  district,  are  constructed  and  kept  so  as  not  to  be  a  nuisance  closets',  etc.,  do 
or  injurious  to  health ;  and  the  surveyor  may,  by  written  authority  of  not  become  a 
the  said  local  board  (who  are  hereby  empowered  to  grant  such  authority,  ""'**"°'^ 
upon  the  written  application  of  any  person  showing  that  the  drain, 
watercloset,  privy,  cesspool,  or  ashpit  in  respect  of  which  application  is 
made  is  a  nuisance  or  injurious  to  health,  but  not  otherwise),  and  after 
twenty-four  hours'  notice  in  writing,  or  in  case  of  emergency  without 
notice,  to  the  occupier  of  the  premises  to  wliich  such  drain,  watercloset, 
privy,  cesspool,  or  ashpit  is  attached  or  belongs,  enter  such  premises, 
with  or  without  assistants,  and  cause  the  ground  to  be  opened,  and  exa- 
mine and  lay  open  such  drain,  watercloset,  privy,  cesspool,  or  ashpit ; 
and  if  the  drain,  watercloset,  privy,  cesspool,  or  ashpit  in  respect  of 
which  such  examination  is  made  be  found  to  be  in  proper  order  and 
condition,  he  shall  cause  the  ground  to  be  closed,  and  any  damage  done 
to  be  made  good  as  soon  as  can  be,  and  the  expenses  of  tiie  works  shall 
be  defrayed  by  the  said  local  board,  but  if  upon  such  examination  such 
drain,  watercloset,  privy,  cesspool,  or  ashpit  appear  to  be  in  bad  order 
and  condition,  or  to  require  alteration  cir  amendment,  he  shaU  cause  the 
ground  to  be  closed,  and  the  said  local  board  shall  cause  notice  in  writing 
to  be  given  to  the  owner  or  occupier  of  the  premises  upon  or  in  respect 
of  which  the  examination  was  made,  requiring  him  forthwith,  or  OTthin 
such  reasonable  time  as  shall  be  specified  in  such  notice,  to  do  the  ne- 
cessary works ;  and  if  such  notice  be  not  comphed  with  the  person  to 
whom  it  is  given  shall  be  liable  to  a  penalty  not  exceeding  ten  shillings 
for  every  day  during  which  he  continues  to  make  default,  and  the  said 
local  board  may,  if  they  shall  think  fit,  execute  such  works,  and  the  ex- 
penses incurred  by  them  in  so  doing  shaU  be  recoverable  by  them  from 
the  owner  in  a  summary  manner,  or  by  order  of  the  said  local  board 
shall  be  declared  to  be  private  improvement  expenses,  and  be  recoverable 
as  such  in  the  manner  hereinafter  provided. 

By  the  21  &  22  Vict.  c.  98,  s.  33,  post,  456,  the  closing  of  the  ground  is 
dispensed  with,  if  the  necessary  works  are  undertaken  forthwith. 

The  power  to  determine  the  nature  and  extent  of  the  works  to  be  done 
under  the  provisions  of  tliis  section  is  vested  in  the  local  board ;  and, 
when  proceedings  are  taken  before  justices  to  recover  penalties  for  non- 
compliance with  the  notices,  the  justices  have  no  power  to  review  the 
determination  of  the  board.  (Hargreaves  v.  Taylor,  Z  B.  S  S.  613  ;  32 
L.  J.,  M.  O.  111.) 

The  mode  of  recovering  private  improvement  expenses  is  pointed  out 
in  sect.  129,  post,  subsect.  82. 

By  the  31  &  32  Vict.  c.  115,  s.  7,  any  enactment  of  any  Act  of  Parlia-   Earth-closets 
ment  in  force  in  any  place  requiring  the  construction  of  a  watercloset   ""^  ™  '^cmT" 
shall,  with  the  approval  of  the  local  authority,  be  satisfied  by  the  con-   structed  instead 
struction  of  an  earth-closet,  or  other  place  for  the  reception  and  deodori-   of  waterclosets. 
zation  of  foecal  matter,  made  and  used  in  accordance  with  any  regulation 
from  time  to  time  issued  by  the  local  authority.     The  local  authority 
may,  as  respects  any  houses  in  which  such  earth-closets  or  other  places 
as  aforesaid  are  in  use,  with  their  approval,  dispense  with  the  supply  of 
water  required  by  any  contract  or  enactment  to  be  furnished  to  the 
waterclosets  in  such  houses  on  such  terms  as  may  be  agreed  upon  be- 
tween such  authority  and  the  persons  or  body  of  persons  providing  or 
required  to  provide  such  supply  of  water.     The  local  authority  may 
themselves  undertake  or  contract  with  any  person  to  undertake  a  sup- 
ply of  dry  earth  or.  other  deodorizing  substance  to  any  house  or  houses 
"within  their  district  for  the  purpose  lof  any  earth- closets  or  other  place 
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as  aforesaid.  The  local  authority  may  themselves  construct  or  require 
to  he  constructed  earth-closets  or  other  such  places  as  aforesaid  in  all 
cases  where,  under  any  enactment  ju  force  they  might  construct  water- 
closets  or  priyies,  or  requii-e  the  same  to  be  constructed,  with  this  re- 
striction, that  no  person  shall  be  required  to  construct  an  earth-closet  or 
other  place  as  aforesaid  in  any  house  instead  of  a  wateroloset  if  he 
prefer  to  comply  with  the  provisions  of  the  enactment  in  force  requiring 
the  construction  of  a  watercloset,  and  a  supply  of  water  for  other  pur- 
poses is  furnished  to  such  house,  and  that  no  person  shall  be  put  to 
greater  expense  in  constructing  an  earth-closet  or  other  place  as  afore- 
said, than  he  would  be  put  to  by  compliance  with  the  provisions  of  any 
enactment  as  to  waterclosets  or  privy  accommodation  which  he  might 
have  been  compelled  to  comply  with  if  this  section  had  not  been  passed. 
Local  authority  shall,  for  the  purposes  of  this  Act,  mean  any  local  board 
and  any  sewer  authority. 


Local  board  to 
cause  places  for 
deposit  of  dust, 
soU,  etc.,  to  be 
provided. 


Public  neces- 
saries. 


Offensive 
ditcbes,  drains, 
etc.,  to  be 
cleansed  or  co- 
vered. 


12.  Surface-Cleansing,  etc. 

The  11  &  12  Vict.  c.  63,  s.  55,  relating  to  the  cleansing  of  the  streets 
and  the  making  bye-laws  for  the  removal  of  dust,  is  repealed,  and  other 
provisions  are  substituted  by  the  21  &  22  Vict.  c.  98,  s.  32,  post,  455. 

Sect.  56.  The  local  board  of  health  may,  in  their  discretion,  provide, 
in  proper  and  convenient  situations,  boxes  or  other  conveniences  for  the 
temporary  deposit  and  collection  of  dust,  ashes,  and  rubbish,  and  also  fit 
buildings  and  places  for  the  deposit  of  the  sewage,  soU,  dung,  filth,  ashes, 
dust,  and  rubbish  collected  by  such  board. 

The  rest  of  this  section,  relating  to  the  sale  of  the  sewage,  etc.,  and 
the  punishment  of  persons  removing  sewage,  etc.,  without  the  consent  of 
the  board  is  repealed,  and  other  provisions  are  substituted  by  the  21  & 
22  Vict.  c.  98,  s.  32, ^jos*,  455. 

Sect.  57.  The  local  board  of  health  may,  if  they  think  fit,  provide  and 
maintain,  in  proper  and  convenient  situations,  waterclosets,  privies,  and 
other  similar  conveniences  for  public  accommodation,  and  defray  the 
necessary  expenses  out  of  the  district  rates  to  be  levied  under  this  Act. 

See,  as  to  the  general  district  rate,  s.  87,  post,  478. 

Sect.  58.  The  local  board  of  health  shall  drain,  cleanse,  cover,  or  fill 
up,  or  cause  to  be  drained,  cleansed,  covered,  or  filled  up,  all  ponds, 
pools,  open  ditches,  sewers,  drains,  and  places  containing  or  used  for  the 
collection  of  any  drainage,  filth,  water,  matter,  or  thing  of  an  offensive 
nature,  or  likely  to  be  prejudicial  to  health ;  and  they  shall  cause  written 
notice  to  be  given  to  the  person  causing  any  such  nuisance,  or  to  the 
owner  or  occupier  of  any  premises  whereon  the  same  exists,  requiring 
him,  within  a  time  to  be  specified  in  such  notice,  to  drain,  cleanse,  cover, 
or  fiU  up  any  such  pond,  pool,  ditch,  sewer,  drain,  or  place,  or  to  con- 
struct a  proper  sewer  or  drain  for  the  discharge  thereof,  as  the  case  may 
require ;  and  if  the  person  to  whom  such  notice  is  given  fail  to  comply 
therewith,  the  said  local  board  shall  execute  the  works  mentioned  or  re- 
ferred to  therein,  and  the  expenses  incm-red  by  them  in  so  doing  shall  be 
recoverable  by  them  from  him  in  a  summary  manner,  or  by  order  of  the 
said  local  board  shall  be  declared  to  be  private  improvement  expenses, 
and  be  recoverable  as  such  in  the  manner  hereinafter  provided :  Pro- 
vided always,  that  the  said  local  board  may  order  that  the  whole  or  a 
portion  of  the  expenses  incurred  in  respect  of  any  such  last-mentioned 
works  be  defrayed  out  of  the  special  or  general  district  rates  to  be  levied 
imder  this  Act,  and  in  case  of  any  such  order  the  whole  or  such  portion 
of  the  expenses  as  may  be  mentioned  therein  shall  be  defrayed  and  le- 
vied accordingly. 

The  duty  to  cleanse  is  only  conditional  on  the  neglect  of  the  owner  or 
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§  I.  local  ©Jobmtment. 

occupier  of  the  land  on  which  the  nuisance  exists  to  remove  it  after 
notice.  {Reg.  v.  Oodmanohester  Local  Board,  Law  Rep.,  1  Q.B.  328; 
35i.J^.,  G.5.  125.) 

As  to  the  mode  of  recovering  private  improvement  expenses,  see  sect. 
129,  post,  subsect.  32. 

Special  district  rates  are  abolished  by  the  21  &  22  Vict.  c.  98,  s.  54, 
post,  subsect.  24.  The  mode  of  levjong  general  district  rates  is  pointed 
out  in  sect.  87,  post,  478. 

See  further  as  to  nuisances, ^osf,  tit.  "  Nuisance.'' 

Sect.  59.  Whosoever  keeps  any  swine  or  pigsty  in  any  dwelling- 
house,  or  so  as  to  be  a  nuisance  to  any  person,  or  suffers  any  waste  or 
stagnant  water  to  remain  in  any  cellar  or  place  within  any  dwelling- 
house  for  twenty-four  hours  after  written  notice  to  bim  from  the  local 
board  of  health  to  remove  the  same,  and  whosoever  allows  the  contents 
of  any  watercloset,  privy,  or  cesspool  to  overflow  or  soak  therefrom,  shall 
for  every  such  offence  be  liable  to  a  penalty  not  exceeding  forty  shillings, 
and  to  a  further  penalty  of  five  shillings  for  every  day  during  which  the 
offence  is  continued ;  and  the  said  local  board  shall  abate  or  cause  to  be 
abated  every  such  nuisance,  and  the  expenses  incurred  by  them  in  so 
doing  shall  be  repaid  to  them  by  the  occupier  of  the  premises  upon 
which  the  same  exists,  and  be  recoverable  from  him  in  the  summary 
manner  hereinafter  provided ;  and  if  at  any  time  it  appear  to  the  inspec- 
tor of  nuisances  that  any  accumulation  of  manure,  dung,  soil,  or  filth,  or 
other  offensive  or  noxious  matter  whatsoever,  ought  to  be  removed,  he 
shall  give  notice  to  the  person  to  whom  the  same  belongs,  or  to  the 
occupier  of  the  premises  whereon  it  exists,  to  remove  the  same  ;  and  if 
at  the  expiration  of  twenty-four  hours  after  such  notice  the  same  be  not 
comphed  with,  the  manure,  dung,  soil,  or  filth,  or  matter  referred  to,  shall 
be  vested  in  and  be  sold  or  disposed  of  by  the  said  local  board,  and  the 
proceeds  thereof  shall  be  carried  to  the  district  fund  account  hereinafter 
mentioned. 

See  sect.  129,  post,  subsect.  32,  as  to  the  mode  of  recovering  the  ex- 
penses of  abating  these  nuisances. 

See  also  the  21  &  22  Vict.  c.  98,  s.  32,  infra,  as  to  the  provision  for  the 
recovery  of  the  expenses  of  the  removal  of  these  accumulations. 

The  district  fund  account  is  mentioned  in  the  11  &  12  Vict.  o.  63,  s.  87, 
post,  478. 

Sect.  60.  If  upon  the  certificate  of  the  officer  of  health  (if  any),  or  of  Houses  to  be 
any  two  medical  practitioners,  it  appear  to  the  local  board  of  health  that  purified  on  certi- 

'^  1  -S  ,  1  n  •      ■  1        i;ii.T.  T.   1  Ti."         ficate  of  officer  of 

any  house  or  part  thereoi  is  in  such  a  filthy  or  unwholesome  condition  health  or  of  two 

that  the  health  of  any  person  is  affected  or  endangered  thereby,  or  that  medical  practi- 

the  whitewasliing,  cleansing,  or  purifying  of  any  house  or  part  thereof  *'°™''=- 

would  tend  to  prevent  or  check  infectious  or  contagious  disease,  the  said 

local  board  shall  give  notice  in  ■(vriting  to  the  owner  or  occupier  of  such 

house  or  part  thereof  to  wliitewash,  cleanse,  or  purify  the  same,  as  the 

case  may  require  ;  and  if  the  person  to  whom  notice  is  so  given  fail  to 

comply  therewith  within   such  time  as  shall'  be  specified  in  the  said 

notice,  he  shall  be  liable  to  a  penalty  not  exceeding  ten  shillings  for  every 

day  during  which  he  continues  to  make  default ;  and  the  said  local  board 

may,  if  they  shall  think  fit,  cause  such  house,  building,  or  part  thereof 

to  be  whitewashed,  cleansed,  or  purified,  and  the  expenses  incurred  by 

them  in  so  doing  shall  be  repaid  by  the  owner  or  occupier  in  default,  and 

be  recoverable  from  either  of  them  in  the  summary  manner  hereinafter 

provided. 

By  the  21  &  22  Vict.  c.  98,  s.  32,  the  fifty-fifth  and  fifty-sixth  sections  Power  to  local 

of  the  "  Public  Health  Act,  1848,"  shall  be  repealed,  excepting  so  much  J°"^„'rrctfor"'^ 

of  the  fifty-sixth  section  as  relates  to  providing  conveniences  for  the  tem-  cleansing, 
porary  deposit  of  dust,  ashes,  and  rubbish,  and  also  fit  buildings  and 
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places  for  the  deposit  of  sewerage  and  other  matters  collected  by  the 
local  board ;  and  in  lieu  thereof  be  it  enacted, 

1.  That  local  boards  may  themselves  undertake  or  contract  with  any 
person  for 

The  proper  cleansing  and  watering  of  streets ; 

The  removal  of  house  refuse  from  premises ; 

The  cleansing  of  privies,  ashpits  and  cesspools  ; 
either  for  the  whole  or  any  part  of  their  district ;  and  all  matters 
thus  collected  by  the  local  board  or  contractor  may  be  sold  or  other- 
wise disposed  of,  and  any  profits  thus  made  by  the  local  board  shall 
he  carried  to  the  district  fund  account : 

2.  If  any  person,  not  being  the  occupier  of  a  house  within  the  district, 
removes,  or  obstructs  the  local  board  or  contractor  in  removing,  any 
matters  hereby  authorized  to  be  removed  by  the  local  board,  he 
shall  for  each  offence  incur  a  penalty  not  exceeding  five  pounds ; 
and  if  any  person,  beiug  the  occupier  of  a  house  within  the  district, 
removes,  or  obstructs  the  local  board  or  contractor  in  removing,  any 
such  matters  (except  in  cases  where  such  matters  are  produced  on 
his  own  premises,  and  are  removed  for  sale  or  for  his  own  use  for 
manure,  and  are  ia  the  meantime  kept  so  as  not  to  be  a  nuisance), 
he  shall  for  each  offence  incur  a  penalty  not  exceeding  forty  shil- 
lings: 

3.  In  parts  where  the  local  board  do  not  themselves  undertake  or  con- 
tract with  any  person  for — 

The  cleansing  of  footways  and  pavements  adjoining  any  pre-, 
mises; 

The  removal  of  refuse  from  any  premises  ; 

The  cleasing  of  privies,  ashpits,  and  cesspools, — 
they  may  make  bye-laws  imposing  the  duty  of  such  cleansing  or 
removal  on  the  occupier  of  any  such  premises : 

4.  The  local  board  may  make  bye-laws  for  the  prevention  of  nui- 
sances arising  from  snow,  filth,  dust,  ashes,  and  rubbish  within  their 
district,  or  of  the  keeping  of  animals  so  as  to  be  injurious  to  the 
public  health ; 

5.  Whenever  the  local  board  have  removed  any  noxious  or  offensive 
accumulation  under  the  fifty-ninth  section  of  the  "  Public  Health 
Act,  1848,"  the  expenses  of  removal,  so  far  as  the  same  are  not  co- 
vered by  the  sale  of  the  said  accumulation,  shall  be  recoverable  in 
a  summary  maimer  from  the  occupier,  or,  where  there  is  no  occu- 
pier, from  the  owner  of  the  premises  on  which  such  accumula- 
tion existed,  or  from  the  person  causing  such  accumulation,  or 
may,  by  order  of  the  board,  be  declared  to  be  private  improvement 
expenses. 

The  bye-laws  made  under  this  section  must  be  such  only  as  are  in 
terms  authorized  by  this  section.  (Rer/.  v.  Wood,  5  El.  S  Bl.  49  ;  S.  C. 
nom.  Beg.  v.  Rose,  24  L.  J.,  M.  G.  130.) 

See  the  11  &  12  Vict.  c.  63,  s.  59,  ante,  455. 

Sect.  33.  Whenever  the  surveyor  in  the  course  of  any  examination, 
made  by  him  in  pursuance  of  the  fifty-fourth  section  of  the  "  Public 
Health  Act,  1848,"  finds  any  such  drain  wateroloset,  privy,  cesspool,  or 
ashpit,  as  therein  mentioned,  to  be  in  bad  order  and  condition,  or  to  re- 
quire alteration,  it  shall  not  be  necessary  for  him  to  cause  the  groimd  to 
be  closed  before  the  necessary  works  are  set  about  for  amending  such 
drain,  wateroloset,  privy,  cesspool,  or  ashpit ;  provided  that  such  neces- 
sary works  are  undertaken  forthwith. 

See  the  11  &  12  Vict.  C.-63,  s.  54,  ante,  453. 


Sects.  53  &  73 


Sect.  34.  The  fifty-third  and  seventy-second  sections  of  the  "  Public 
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Health  Act,  1848,  shall  be  repealed ;  and  in  lieu  thereof  be  it  enacted  as    12.  Surfaoe- 
follows :  cleansing,  etc- 

Every  local  board  may  make  bye-laws  with  respect  to  the  following  of  ii  &  12  viot. 

matters  ;  (that  is  to  say,)  c.  63,  as  to  new 

1.  With  respect  to  the  level,  width,  and  construction  of  new  streets,  houses,  repealed, 
and  the  provisions  for  the  sewerage  thereof;  and  the  provisions 

2.  With  respect  to  the  structure  of  walls  of  new  buildings  for  securing  be  instead, 
stabihty  and  the  prevention  of  fires ; 

3.  With  respect  to  the  sufficiency  of  the  space  about  buildings  to  se- 
cure a  free  cu'oulation  of  air,  and  with  respect  to  the  ventilation  of 
buildings. 

4.  With  respect  to  the  drainage  of  buildings,  to  waterclosets,  privies, 
ashpits,  and  cesspools  in  connection  with  buildings,  and  to  the 
closing  of  buildings  or  parts  of  buildings  unfit  for  human  habitation, 
and  to  prohibition  of  their  use  for  such  habitation  : 

And  they  may  further  provide  for  the  observance  of  the  same  by  enact- 
ing therein  such  provisions  as  they  think  necessary  as  to  the  giving  of 
notices,  as  to  the  deposit  of  plans  and  sections  by  persons  intending  to 
lay  out  streets  or  to  construct  buildings,  as  to  inspection  by  the  local 
board,  and  as  to  the  power  of  the  local  board  to  remove,  alter,  or  pull 
down  any  work  begun  or  done  in  contravention  of  such  bye-laws  :  Pro- 
vided always,  that  no  such  bye-law  shall  affect  any  building  erected  be- 
fore the  date  of  the  constitution  of  the  district : 

But  for  the  purposes  of  this  Act  the  re-erecting  of  any  buUding  pulled 
down  to  or  below  the  groxmd  floor,  or  of  any  frame  building  of  which 
only  the  framework  shall  be  left  down  to  the  ground  floor,  or  the  conver- 
sion into  a  dweUing-house  of  any  building  not  originally  constructed  for 
human  habitations,  or  the  conversion  into  more  than  one  dweUing-house  • 

of  a  building  originally  constructed  as  one  dwelling-house  only,  shall  be 
considered  the  erection  of  a  new  building. 

This  section  does  not  empower  the  board  to  make  bye-laws  applying 
to  open  spaces  belonging  to  old  buildings.  {TucJcer  v.  Bees,  7  Jur.  N.  8. 
629.) 

Wliere,  among  other  bye-laws  made  by  a  local  board  under  the  general 
heading  of  "width  and  level  of  new  streets,"  there  was  one  which  pro- 
vided that  "no  dwelling-house  should  be  built  immediately  adjoining 
any  back  street,"  it  was  held  that  the  words  "  back  street  "  must  be  read 
as  "  new  back  street,"  and  that  a  new  building  opening  into  an  old  back 
street  did  not  violate  the  bye-law.  (Shiel  v.  Mayor,  etc.,  of  Sunderland, 
GH.SN.  796  ;  30  L.  J.,  M.  G.  215.) 

Where  a  proprietor  of  a  house,  yard,  and  coach-house  and  stables 
erected  before  the  constitution  of  a  local  board,  subsequently  pulled  down 
the  coach-house  and  stable  below  the  ground  floor,  and  erected  a  build- 
ing partly  upon  their  site  and  partly  upon  the  yard,  with  rooms  over,  the 
ground  floor  opening  into  the  yard  and  also  into  an  old  back  street  im- 
mediately adjoining,  but  the  access  to  the  rooms  above  was  by  a  covered 
way  from  the  old  house,  the  object  of  the  new  building  being  to  increase 
the  accommodation  of  the  old  house,  which  had  been  converted  into  an 
hotel,  the  Court  held  that  there  was  no  new  building  erected  within  the 
meaning  of  the  statute,  but  only  an  addition  to  the  old  buUding.  [Shiel 
V.  Mayor,  etc.,  of  Sunderland,  Q  H.  S  N.  796  ;  30  L.  J.,  M.  O.  215.) 

The  bye-laws  made  under  this  section  must  not  exceed  the  powers 
Conferred  by  the  section.  (See  Brown  v.  Holyhead  Local  Board,  post, 
467,  and  Young  v.  Edwards,  33  L.  J.,  M.  G.  227.) 

The  section  does  not  authorize  the  board  to  make  a  bye-law  so  as  to 
aifect  premises  erected  prior  to  the  formation  of  the  district.  [Burgess 
V.  Peacock,  16  G.  B.,  N.  8.  624.)  Nor  does  it  authorize  a  bye-law  that "  no 
dweUing-house  shall  be  erected  without  having,  at  the  rear  or  side  thereof, 
a  good  and  svifficient  back  street  or  roadway,  at  least  twelve  feet  wide. 
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13.  SlaugJi-  communicating  with  some  adjoining  public  street  or  highway,  for  the 
ter-houses,eto.   purpose  of  affording  access  to  the  privy  or  ashpit  of  such  house."  ( Waite 

V.  The  Local  Board  of  Oarston,  Law  Rep.  b  Q.B.5;  37  L.  J.,  M.  G. 

19.)  Nor  is  a  bye-law  valid  that,  before  beginning  to  dig  or  lay  the  foun- 
dation of  any  new  building,  a  written  notice  thereof,  of  one  month  at  the 
least,  shall  be  left  with  tiie  clerk  at  one  of  the  monthly  jneetings  of  the 
board,  accompanied  with  plans  and  sections,  and  that  whosoever  shall  neg- 
lect or  refuse  to  give  such  notice  shall  be  liable  to  a  penalty  not  exceeding 
£5.  (Hattersley  v.  Burr,  A^H.SO.  523.)  If  a  person  gives  a  local  board 
notice  of  his  intention  to  build,  and  leaves  with  them  plans  and  sections, 
he  may  at  once  commence  the  building,  subject  to  the  liability  to  have  it 
altered  or  pulled  down  if  not  in  conformity  with  the  bye-laws  of  the  board. 

13.  Slaughter-hocses,  etc. 

The  11  &  12  Vict.  c.  63,  s.  61,  requiring  slaughter-houses  to  be  regis- 
tered, is  repealed  by  the  21  &  22  Vict.  o.  98,  s.  48,  post,  subsect.  28. 


Local  board  may 
provide  slaugh- 
ter-housea,  and 
make  bye-laws 
with  respect  to 
slaughter-houses 
in  general. 


Power  to  inspec- 
tor of  nuisances 
to  enter  places 
used  for  sale  of 
butchers'  meat, 
etc. 


Offensive  trades 
newly  esta- 
blished to  be  sub- 
ject to  regulation 
of  loca]  board  of 
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Sect.  62.  The  local  board  of  health  may  from  time  to  time,  if  they  shall 
think  fit,  provide  premises  for  the  purpose  of  being  used  as  slaughter- 
houses ;  and  they  shall  make  bye-laws  for  and  with  respect  to  the  ma- 
nagement and  charges  for  the  use  of  the  prenaises  so  provided,  and  with 
respect  to  tie  inspection  of  all  slaughter-houses,  and  for  keeping  the 
same  in  a  cleanly  and  proper  state :  ftovided  always,  that  nothing  here- 
in contained  shall  prejudice  or  affect  the  rights,  privileges,  powers,  or 
authorities  of  any  persons  incorporated  by  any  local  Act  of  Parliament 
passed  before  the  passing  of  this  Act  for  the  purpose  of  making  and 
maintaining  slaughter-houses  for  the  accommodation  of  any  city,  town, 
borough  or  place. 

So  much  of  this  section  as  empowers  the  local  board  to  make  bye-laws 
with  respect  to  all  slaughter-houses  is  repealed  by  the  21  &  22  Vict.  c.  98, 
s.  48, /losi,  subsect.  28. 

Sect.  63.  The  inspector  of  nuisances  may  and  he  is  hereby  empow- 
ered, at  all  reasonable  times,  with  or  vidthout  assistants,  to  enter  into 
and  inspect  any  shop,  building,  stall,  or  place  kept  or  used  for  the  sale 
of  butchers'  meat,  poultry,  or  fish,  or  as  a  slaughter-house,  and  to  ex- 
amine any  animal,  carcase,  meat,  poultry,  game,  flesh,  or  fish,  which 
may  be  tlierein ;  and  in  case  any  animal,  carcase,  meat,  poultrj',  game, 
flesh,  or  fish  appear  to  him  to  be  intended  for  the  food  of  man,  and  to  be 
unfit  for  such  food,  the  same  may  be  seized ;  and  if  it  appear  to  a  justice, 
upon  the  evidence  of  a  competent  person,  that  any  such  animal,  carcase, 
meat,  poultry,  game,  flesh,  or  fish  is  unfit  for  the  food  of  man,  he  shall 
order  the  same  to  be  destroyed,  or  to  be  so  disposed  of  as  to  prevent  its 
being  exposed  for  sale  or  used  for  such  food ;  and  the  person  to  whom 
such  animal  carcase,  meat,  poultry,  game,  flesh  or  fish  belongs,  or  in 
whose  custody  the  same  is  found,  shall  be  hable  to  a  penalty  not  exceed- 
ing ten  pounds  for  eveiy  animal  or  carcase,  fish  or  piece  of  meat,  flesh, 
or  fish,  or  any  poultry  or  game,  so  found,  which  penalty  may  be  re- 
covered before  two  justices  in  the  manner  hereinafter  provided  vrith  re- 
spect to  penalties  the  recovery  whereof  is  not  expressly  provided  for. 

See,  as  to  the  recovery  of  penalties,  ss.  129-134,  ^os«,  subsect.  32. 

Sect.  64.  The  business  of  a  blood-boUer,  bone-boUer,  feUmonger, 
slaughterer  of  cattle,  horses,  or  animals  of  any  description,  soap-boiler, 
taUow-melter,  tripe-boiler,  or  other  noxious  or  offensive  business,  trade, 
or  manufacture,  shall  not  be  newly  estabhshed  in  any  building  or  place, 
after  this  Act  is  applied  to  the  district  in  which  such  building  or  place  is 
situate,  without  the  consent  of  the  local  board  of  health,  unless  the  said 
general  board  shall  otherwise  direct ;  and  whosoever  offends  against  this 
enactment  shall  be  liable  for  each  offence  to  a  penalty  of  fifty  pounds. 
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and  a  fiu'ther  penalty  of  forty  shillings  for  each  day  during  which  the 
offence  is  continued ;  and  the  said  local  board  may  from  time  to  time 
make  such  bye-laws  with  respect  to  any  such  busioesses  so  newly  esta- 
blished as  they  may  think  necessary  and  proper,  in  order  to  prevent  or  

diminish  the  noxious  or  injurious  effects  thereof. 

Brick-making  is  not  necessarily  a  noxious  or  offensive  business,  trade, 
or  manufacture  within  the  meaning  of  this  section.  { Wanstead  Local 
Board  v.  Hill,  13  O.  B.,  N.  8.  479  ;  32  L.  J.,  M.  O.  135.) 

See,  as  to  the  making  of  bye-laws,  ss.  115,  116,  post,  subsect.  26. 

Where  a  building  suitable  for  the  slaughtering  of  cattle  was  completed 
by  the  owners,  and  other  persons  were  allowed  to  slaughter  cattle  there 
at  a  fixed  charge,  using  the  tackle  in  the  building,  it  was  held  that  the 
owners,  though  neither  they  nor  their  servants  took  any  part  in  slaugh- 
tering the  cattle,  were  rightly  convicted  under  this  section  for  newly 
establishing  a  business.  {Liverpool  Cattle  Market  Go.  v.  Hodson,  36 
L.  J.,  M.  C.  30 ;  Law  Rep.  2  Q.  B.  131.) 

Certain  clauses  of  the  "Towns  Improvement  Act"  (incorporated  in 
the  "  PubHc  Health  Act,")  provide  that  no  slaughter-house  shall  be 
erected  without  the  leave  6f  the  board  of  health.  A  local  Act  provided 
that  a  company  incorporated  thereby  for  the  purpose  of  managing  the 
property  of  la  corporation,  might,  with  the  consent  of  the  corporation, 
erect  slaughter-houses  in  the  borough.  The  corporation  constituted  the 
local  board  of  health  for  the  borough  under  the  provisions  of  the  11  & 
12  Vict.  c.  68.  The  company  had  erected  slaughter-houses  with  the  con- 
sent of  the  corporation,  testified  by  a  writing  signed  by  their  clerk ;  but 
the  corporation  afterwards,  when  acting  as  the  local  board,  refused  to 
license  the  buildings  as  slaughter-houses.  Held,  that"  as  the  local  Act 
did  not  relate  to  the  protection  of  the  public  health,  its  provisions  as  to 
obtaining  the  consent  of  the  corporation  did  not  override  the  provisions 
of  the  "  Towns  Improvements  Act,"  and  that  the  consent  of  the  corpo- 
ration being  given  alio  intuitu,  was  not  given  so  as  to  operate  as  the 
Uoence  of  the  local  board  of  health.  [Anthony  v.  Brecon  Market  Company, 
36  L.  J.  Ex.  118  ;  Law  Bep.  2  Ex.  167.) 

Sect  65.  Nothing  in  this  Act  shall  be  construed  to  render  lawful  any  Act  not  to  affect 
Act,  matter,  or  thing  whatsoever  which  but  for  this  Act  would  be  deemed  present  law  as  to 
to  be  a  nuisance,  nor  to  exempt  any  person  from  any  hability,  prosecu-   '""''*"°^'- 
tion,  or  pimishment  to  which  he  would  have  been  otherwise  subject  in 
respect  thereof 

See  also  sect.  Vi4,,post,  subsect.  32. 

14.  Common  LoDoiNc-HonsES  [a). 

By  the  11  &  12  Vict.  c.  63,  s.  66,  it  shall  not  be  lawful  to  keep  any  Common  lodg- 
common  lodging-house  unless  the  same  be  registered  as  next  hereinafter  ro^j'V'jgrt^ '°  ^^ 
mentioned ;  and  the  local  board  of  health  shall  cause  a  register  to  be 
kept  in  wliich  shall  be  entered  the  name  of  every  person  _applying  to 
register  any  common  lodging-house  kept  by  liim,  and  the  situation  of 
every  such  house  ;  and  the  said  local  board  shall  from  time  to  time  make 
bye-laws,  for  fixing  the  number  of  lodgers  who  may  be  received  into  each 
house  so  registered  for  promoting  cleanliness  and  ventilation  therein, 
and  with  respect  to  the  inspection  thereof,  and  the  conditions  and  re- 
strictions under  which  such  inspection  may  be  made ;  and  the  person 
keeping  any  such  lodging-house  shall  give  access  to  the  same  when  re- 
quired by  any  persons  who  shall  produce  the  written  authority  of  the 
said  local  board  in  this  behalf,  for  the  purpose  of  inspecting  the  same, 
or  for  introducing  or  using  therein  any  disinfecting  process,  and  the  ex- 


(a)  And  see  also  tit.  "  Lodging-hoiises,''  post. 
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penses  incurred  by  the  said  local  board  in  so  introducing  or  using  any 
disiafectiag  process  shall  be  recoverable  by  them  in  a  summary  manner 
from  the  person  keeping  the  lodging-house  in  which  the  same  shall  have 
been  used  or  introduced;  and  whosoever  shall  receive  lodgers  in  any 
common  lodging-house  without  having  registered  the  same  as  required 
by  this  Act,  or  shall  refuse  to  admit  therein,  at  any  time  between  the 
hour  of  eleven  in  the  forenoon  and  the  hour  of  four  in  the  afternoon, 
any  person  authorized  by  the  said  local  board  as  last  aforesaid,  shall  for 
every  such  offence  be  liable  to  a  penalty  not  exceeding  forty  shiUings. 
See,  as  to  the  making  of  bye-laws,  ss.  115,  116,  post,  subsect.  26. 

Sect.  67.  It  shall  not  be  lawful  to  let  or  occupy  or  suffer  to  be  occupied 
separately  as  a  dwelling  any  vault,  cellar,  or  underground  room  built  or 
rebuilt  after  the  passing  of  this  Act,  or  wluch  shall  not  have  been  so  let 
or  occupied  before  the  passing  of  this  Act ;  and  it  shall  not  be  lawful  to 
let  or  continue  to  let,  or  to  occupy  or  suffer  to  be  occupied,  separately  as 
a  dwelling,  any  vault,  cellar,  or  underground  room  whatsoever,  unless 
the  same  be  in  every  part  thereof  at  least  seven  feet  in  height,  measured 
from  the  floor  to  the  ceiling  thereof,  nor  unless  the  same  be  at  least 
three  feet  of  its  height  above  the  surface  of  the  street  or  ground  adjoin- 
ing or  nearest  to  the  same,  nor  unless  there  be  outside  of  and  adjoining 
the  same  vault,  cellar,  or  room,  and  extending  along  the  entire  frontage 
thereof,  and  upwards  from  six  inches  below  the  level  of  the  floor  thereof 
up  to  the  surface  of  the  said  street  or  ground,  an  open  area  of  at  least 
two  feet  and  six  inches  wide  in  every  part,  nor  unless  the  same  be  well 
and  effectually  drained  by  means  of  a  drain  the  uppermost  part  of  which 
is  one  foot  at  least  below  the  level  of  the  floor  of  such  vault,  cellar,  or 
room,  nor  unless  there  be  appurtenant  to  such  vault,  cellar  or  room  the 
use  of  a  watercloset  or  privy  and  an  ashpit,  furnished  with  proper  doors 
and  coverings,  kept  and  provided  according  to  the  provisions  of  this  Act, 
nor  unless  the  same  have  a  fire-place  with  a  proper  chimney  or  flue,  nor 
unless  the  same  have  an  external  vTindow  of  at  least  nine  superficial 
feet  in  area  clear  of  the  sash  frame,  and  made  to  open  in  such  manner 
as  shall  be  approved  by  the  surveyor,  except  in  the  case  of  an  inner 
or  back  vault,  cellar,  or  room  let  or  occupied  along  with  a  front  vault, 
cellar,  or  room  as  part  of  the  same  letting  or  occupation,  in  which  case 
the  external  -Rondow  may  be  of  any  dimensions,  not  being  less  than  foiu* 
superficial  feet  in  area  clear  of  the  sash  frame ;  and  whosoever  lets,  oc- 
cupies, or  continues  to  let,  or  knowingly  suffers  to  be  occupied,  for  hire 
or  rent,  any  vault,  cellar,  or  underground  room,  contrary  to  this  Act, 
shall  be  liable  for  every  such  offence  to  a  penalty  not  exceeding  twenty 
shillings  for  every  day  during  which  the  same  continues  to  be  so  let  or 
occupied  after  notice  in  writing  from  the  local  board  of  health  in  tins 
behalf :  Provided  always,  that  in  any  area  adjoining  a  vault,  cellar,  or 
imderground  room  there  may  be  steps  necessary  for  access  to  such  vault, 
cellar,  or  room,  if  the  same  be  so  placed  as  not  to  be  over,  across,  or 
opposite  to  the  said  external  window,  and  so  as  to  allow  between  every 
part  of  such  steps  and  the  external  wall  of  such  vault,  cellar,  or  room  a 
clear  space  of  six  inches  at  the  least,  and  that  over  or  across  any  such 
area  there  may  be  steps  necessary  for  access  to  any  building  above  the 
vault,  cellar,  or  room  to  which  such  area  adjoins,  if  the  same  be  so 
placed  as  not  to  be  over,  across,  or  opposite  to  any  such  external  win- 
dow :  Provided  also,  that  every  vault,  cellar,  or  underground  room  in 
which  any  person  passes  the  night  shall  be  deemed  to  be  occupied  as  a 
dweUing  within  the  meaning  of  this  Act :  Provided  also,  that  the  provi- 
sions of  this  Act  with  respect  to  the  letting  and  occupation  of  vaults, 
cellars,  and  nndergroimd  rooms  shall  not,  so  far  as  the  same  relate  to 
vaults,  cellars,  and  underground  rooms  wliioh  shall  have  been  let  or  oc- 
cupied as  dwellings  before  the  passing  of  tliis  Act,  come  into  force  or 
operation  untO  the  expiration  of  one  year  from  the  passing  of  this  Act, 
nor  within  any  .district  until  the  expii'ation  of  six  monthp  from  the  time 


§1- 


ILocal  ©obM-tttttcttt. 


461 

15.  Manage- 
ment of 
Streets. 

Churchwardens, 
etc.  to  give  notice 
of  enactment. 


when  this  Act  shall  have  been  applied  thereto ;  and  all  chiu'chwardens 
and  overseers  of  the  poor  shall  from  time  to  time  after  the  passing  of  this 
Act  cause  public  notice  of  the  provisions  of  this  Act  with  respect  to  the. 
letting  and  occupation  of  vaults,  cellars,  and  underground  rooms  to  be 
given  ia  such  manner  as  may  appear  to  them  to  be  best  calculated  to 
make  the  same  generally  known. 

By  the  29  &  30  Vict.  c.  90,  s.  42  post,  tit.  "Nuisance,"  this  section  is 
applied  to  every  place  where  such  dweUings  are  not  regulated  by  any 
other  Act. 

15.  Manaoement  of  Sikeets. 

By  the  11  &  12  Vict.  c.  63,  s.  68,  aU.  present  send  futxire  streets,  being  Management  of 
or  which  at  any  time  become  highways  within  any  district,  and  the  streets  vested  in 
pavements,  stones,  and  other  materials  thereof,  and  aU  buildings,  imple-  '°°^  ''°*'^'^' 
ments,  and  other  things  provided  for  the  purposes  thereof  by  any  sur- 
veyor of  highways,  or  by  any  person  serving  the  office  of  surveyor  of 
highways,  shall  vest  in  and  be  imder  the  management  and  control  of 
the  said  local  board  of  health ;  and  the  said  local  board  shall  from  time 
to  time  cause  all  such  streets  to  be  levelled,  paved,  flagged,  channelled, 
altered,  and  repaired,  as  and  when  occasion  may  require,  and  they  may 
from  time  to  time  cause  the  soil  of  any  such  street  to  be  raised,  lowered, 
or  altered  as  they  may  think  fit,  and  place  and  keep  ia  repair  fences 
and  posts  for  the  safety  of  foot  passengers  ;  and  whosoever  wilfully  dis- 
places, takes  up,  or  injures  the  pavement,  stones,  materials,  fences,  or 
posts  of  any  such  street,  without  the  consent  of  the  said  local  board, 
shall  be  Uable  for  every  such  offence  to  a  penalty  not  exceeding  five 
pounds,  and  a  further  sum  not  exceeding  five  shillings  for  every  square 
foot  of  the  pavement,  stones,  or  other  materials  so  displaced,  taken  up, 
or  injured. 

By  the  15  &  16  Vict.  c.  42,  s.  13,  post,  463,  the  term  highway  is  de- 
clared to  mean  any  highway  repairable  by  the  inhabitants  at  large. 

By  sect.  117,  post,  subsect.  29,  the  of&oe  of  surveyor  of  highways  within 
the  district  is  transferred  to  the  local  board;  and  by  sect.  118,  post, 
subsect.  27,  existing  liabilities  to  pave,  flag,  etc.,  are  reserved. 

See,  as  to  the  recovery  and  application  of  penalties,  sects.  129-134, 
post,  subsect.  82. 

By  the  12  &  13  Vict.  c.  94,  s.  8,  post,  472,  the  local  board  may  contract 
for  the  hghting  of  streets,  etc.,  and  may  provide  lamps,  etc. 

See,  as  to  the  fund  for  repairs,  the  21  &  22  Viot.  c.  98,  s.  37,  post, 
subsect.  27. 

This  section  only  gives  a  discretionary  power  to  the  local  board  to 
place  and  keep  in  repafr  fences,  etc.,  and  does  not  impose  upon  them  an 
absolute  duty  to  do  so ;  and  therefore,  where  a  local  board  left  imfenoed 
a  goit  adjoining  a  public  -footpath  within  their  district,  by  reason  of 
which  the  plaintiff's  husband,  while  using  the  footpath,  fell  into  the  goit 
and  was  drowned,  it  was  held  that  they  were  not  liable  to  an  action. 
( Wilson  V.  Mayor,  etc.,  of  Halifax,  Law  Rep.  3  Ex.  114;  37  2,.  J.,  Ex.  44.) 

Sect.  69.  In  case  any  present  or  future  street,  or  any  part  thereof  (not  Power  to  compel 
being  a  highway),  be  not  sewered,  levelled,  paved,  flagged,  and  chan-  Milvate' sheets! 
neUed  to  the  satisfaction  of  the  local  board  of  health,  such  hoard  may, 
by  notice  in  writing  to  the  respective  owners  or  occupiers  of  the  premises 
fi'onting,  adjoining,  or  abutting  upon  such  parts  thereof  as  may  require 
to  be  sewered,  levelled,  paved,  flagged,  or  channelled,  require  them  to 
sewer,  level,  pave,  flag,  or  channel  the  same  within  a  time  to  be  specified 
in  such  notice ;  and  if  such  notice  be  not  comphed  "ndth,  the  said  local 
board  may,  if  they  shall  think  fit,  execute  the  works  mentioned  or  re- 
ferred to  therein;  and  the  expenses  incurred  by  them  in  so  doing  shall 
be  paid  by  the  owners  in  default,  according  to  the  frontage  of  thefr  re- 
spective premises,  and  in  such  proportion  as  shall  be  settled  by  the  sur- 
veyor, or  in  case  of  dispute  as  shall  be  settled  by  arbitration  (having 
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regard  to  all  the  ciromnstances  of  the  case)  in  the  manner  provided  by 
this  Act ;  and  such  expenses  may  be  recovered  from  the  last-mentioned 
owners  in  a  summary  manner,  or  the  same  may  be  declared  by  order  of 
the  said  local  board  to  be  private  improvement  expenses,  and  be  recover- 
able as  such  in  the  manner  hereinafter  provided. 

This  section  does  not  give  the  board  power  to  make  entirely  new 
streets,  and  to  compel  the  adjoining  owners  to  pay  the  expenses  of 
paving  them,  but  is  confined  to  existing  streets,  not  repairable  by  the 
parish.  (King stnn-upon- Hull  Local  Board  v.  Jones,  1  H.  S  N.  489 ; 
26  L.  J.,  Ex.  289.)  See,  however,  the  21  &  23  Vict.  c.  98,  s.  68,  post, 
subsect.  34,  by  which  the  powers  of  the  board  are  extended. 

By  the  15  &  16  Vict.'c.  42,  s.  13,  post,  463,  the  term  "  highway"  is  de- 
clared to  mean  any  highway  repairable  by  the  inhabitants  at  large. 

The  levelling  intended  in  this  section  has  reference  merely  to  some 
want  of  equality  or  want  of  uniformity  in  the  street  itseK;  and  the  local 
board  has  no  power  to  require  the  level  of  a  street  to  be  raised  or  lowered 
so  as  to  bring  it  into  uniformity  with  the  adjacent  streets.  [Galey  v. 
King ston-upon- Hull  Local  Board,  5  B.  S  S.  816 ;  34  L.  J.,  M.  O.  7.) 

See  sect.  150,  post,  subsect.  34,  as  to  the  service  of  the  notice.  It  need 
not  be  authenticated  in  the  manner  pointed  out  by  sect.  US, post,  subsect. 
34,  but  may  be  signed  by  the  clerk  only.  (Barnsley  Local  Board  of 
Health  V.  Sedgwick,  Law  Rep.  2  Q.  B.  185 ;  36  L.  J.,  M.  O.  65.) 

By  the  24  &  25  Vict.  c.  61,  s.  16,  post,  466,  plans  and  sections  must 
be  deposited  before  the  notice  can  be  given.  Sect.  17  of  the  same  Act, 
pjost,  467,  gives  a  form  of  notice. 

For  the  meaning  of  the  word  "  owner,"  see  sect.  2,  ante,  416. 

A  local  board  required  the  owners  of  property  adjoining  a  street,  not 
being  a  highway,  to  level  it ;  and,  they  having  made  default,  the  local 
board  caused  the  work  to  be  done  by  contract.  Before  making  the  con- 
tract no  estimate  was  made  of  the.  annual  expense  of  repauing  the  work 
when  done,  nor  was  any  report  obtained  as  to  whether  it  would  be  more 
■  advantageous  to  contract  only  for  the  execution  of  the  work,  or  for  the 
execution  and  maintenance  thereof.  The  Court,  however,  held  that,  as 
the  work  when  complete  would  not  be  repaired  and  maintained  under 
the  Act  or  out  of  the  rates,  no  such  estimate  or  report  was  required ; 
and  that  the  local  board  might  enforce  payment  of  the  expenses  from 
the  owners,  notwithstanding  the  absence  of  the  estimate  and  report. 
(Ounningham  v.  Wolverhampton  Local  Board,  7  Bl.  S  Bl.  187;  26  L.  J., 
M.  C.  33.) 

The  expenses  of  each  owner  should  be  apportioned  according  to  the 
frontage  of  the  premises  irrespective  of  the  width  of  the  street.  [Reg.  v. 
Newport  Local  Board,  S  B.  S  S.  341 ;  32  L.  J.,  M.  G.  97.)  And  a 
railway  and  canal  company  whose  premises  abut  on  a  street,  but  with  a 
fence  between  them  and  the  street,  is  liable  to  be  charged.     (Ih.) 

The  question  to  be  settled  by  arbitration  is  the  proportion  to  be  borne 
by  a  defaulting  owner,  and  not  whether  the  expenses  are  reasonable  or , 
properly  incurred  by  the  board.     (Bayley  v.  Wilkinson,  16  G.  B.,  N.  8. 
161 ;  33  L.  J.,  M.  G.  161.)     See,  as  to  the  mode  of  proceeding,  sects. 
123-128,^08*,  subsect.  31. 

The  manner  of  recovering  private  improvement  expenses  is  pointed 
out  in  sect.  90,  poM,  subsect.  24.  But  by  the  21  &  22  Vict.  c.  98,  s.  38, 
post,  464,  no  incumbent  or  minister  of  any  church,  chapel,  etc.,  is  to  be 
liable  to  any  expenses  in  respect  of  such  church,  chapel,  etc. 

Sect.  70.  If  any  present  or  future  street,  not  being  a  highway  at  the 
time  when  this  Act  is  apphed  to  the  district  in  which  it  is  situate,  be 
sewered,  levelled,  paved,  flagged,  and  channelled  to  the  satisfaction  of 
the  local  board  of  health,  the  said  local  board  may,  if  they  shall  think 
fit,  by  notice  in  writing  put  up  in  any  part  of  the  street,  declare  the 
same  to  be  a  highway,  and  thereupon  the  same  shall  become  a  highway, 
and  be  from  time  to  time  repaired  by  them  out  of  the  rates  levied  in 
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that  behalf  under  the  authority  of  this  Act :  and  every  such  notice  shall 
be  entered  amongst  the  proceedings  of  the  said  local  board :  Proyided 
always,  that  no  sfieet  shall  become  a  highway  as  last  aforesaid  if  within 

one  month  after  notice  in  writing  shall  have  been  put  up  as  last  afore-   

said  the  proprietor  of  such  street,  or  the  person  representing  or  entitled 
to  represent  such  proprietor,  shall  by  notice  iu  writing  to  the  said  local 
board  object  thereto. 

The  powers  given  by  this  section  are  extended  by  the  21  &  22  Vict.  c. 
98,  s.  88,  post,  464.  See  also  the  21  &  22  Vict.  c.  98,  s.  42,  post,  465,  as 
to  objections  to  be  made  by  the  proprietor  of  the  street. 

A  landowner  cannot  dedicate  a  road  to  the  pubhc,  so  as  to  throw  the 
expense  of  repairing  it  on  the  inhabitants,  either  under  this  statute  or 
under  the  5  &  6  Will.  4,  c.  50,  s.  23,  without  the  consent  of  the  local 
board,     {Reg.  v.  DuUnfield,  4.B.S  8.  158  ;  32  L.  J.,  M.  C.  230.) 

Sect.  71.  If  and  when,  for  the  purposes  of  tliis  Act,  the  local  board  of  Power  to  require 
health  deem  it  necessary  to  raise,  sink,  or  otherwise  alter  the  situation  of  s?'  ""'^  y"'*"" 
any  water  or  gas  pipes,  mains,  plugs,  or  other  waterworks  or  gasworks  moved, 
laid  in  or  under  any  street,  they  may  by  notice  in  writing  require  the 
person  to  whom  the  pipes,  mains,  plugs,  or  works  belong  to  raise,  sink, 
or  otherwise  alter  the  situation  of  the  same,  in  such  manner  and  within 
such  reasonable  time  as  shall  be  specified  in  such  notice,  and  the  ex- 
penses attendant  upon  or  connected  with  any  such  alteration  shall  be 
paid  by  the  said  local  board  out  of  the  general  district  rates  levied  under 
this  Act;  and  if  such  notice  be  not  complied  with,  the  said. local  board 
may  make  the  alteration  required :  Provided  always,  that  no  such  al- 
teration shall  be  required  or  made  which  will  permanently  injure  any 
such  pipes,  mains,  plugs,  or  works,  or  prevent  the  water  or  gas  from 
flowing  as  freely  and  conveniently  as  usual :  Provided  also,  that  where, 
imder  any  local  Act  of  Parliament,  the  expenses  attendant  upon  or  con- 
nected with  the  raising,  sinldng,  or  otherwise  altering  the  situa;tion  of 
any  water  or  gas  pipes,  mains,  plugs,  or  other  waterworks  or  gasworks, 
are  or  shall  be  directed  to  be  borne  by  the  person  to  whom  such  pipes  or 
works  belong,  his  hability  in  that  respect  shall  continue,  in  the  same 
manner  and  under  the  same  conditions  in  all  respects  as  if  tliis  Act  had 
not  been  passed. 

See,  as  to  the  general  district  rate,  sect.  87,  post,  478. 

Sect.  72  is  repealed,  and  other  provisions  are  substituted,  by  the  21  & 
22  Vict.  c.  98,  s.  34,  ante,  456. 

Sect.  73.  The  said  local  board  may,  by  agreement,  purchase  any  pre- 
mises for  the  purpose  of  widening,  opening,  enlarging,  or  otherwise  im- 
proving any  street,  and  any  part  of  the  premises  so  purchased  which 
shall  not  be  wanted  for  that  purpose  shall  be  resold  at  the  best  price 
that  can  be  gotten  for  the  same,  and  the  proceeds  of  such  resale  shall  be 
carried  to  the  district  fund  account  hereinafter  mentioned. 

By  the  21  &  22  Vict.  c.  98,  s.  36,  post,  468,  the  local  board  may  also 
purchase  premises  for  the  purpose  of  making  new  streets ;  and,  by  sect. 
39  of  the  same  Act,  post,  464,  may  make  agreements  with  landowners 
for  the  construction  of  new  pubUc  roads  through  their  lands. 

By  the  29  &  30  Vict.  c.  90,  s.  47,  post,  476,  this  section  is  to  be  con- 
strued as  if  the  words  "by  agreement"  had  been  expressly  repealed 
by  the  21  &  22  Vict.  c.  98,  s.  75.     See  that  section,  ^ost,  475. 

See,  as  to  the  district  fund  account,  sect.  87,  post,  478. 

By  the  15  &  16  Vict.  c.  42,  s.  13,  the  term  "  highway  "  in  the  sections 
of  the  "  Public  Health  Act,  1848,"  numbered  respectively  68  and  69  in 
the  copies  of  the  Act  printed  by  the  Queen's  printers,  shall  mean  any 
highway  repairable  by  the  inhabitants  at  large. 

By  a  local  Act,  commissioners  were  authorized  to  repair  all  streets  in 
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a  town,  and  as  often  as  any  new  streets  should  be  laid  out  and  eifec- 
tuaUy  paved  to  the  satisfaction  of  the  commissioners,  on  the  application 
of  the  owner  of  the  soil  of  such  street,  they  were  empowered  to  declare 
the  street  to  be  a  public  highway,  and  thenceforth  such  street  was  to 
be  repaired  by  the  commissioners.  They  were  also  empowered  to  rate 
the  occupiers  withia  the  town ;  and  the  Act  exempted  all  who  were  so 
assessed  from  statute  duty  for  repairs  of  pubho  highways.  After  the 
passing  of  the  local  Act,  but  before  the  5  &  6  Will.  4,  o.  50,  a  new  street 
was  laid  out  by  the  owner  of  the  soil,  and  opened  and  dedicated  to 
the  pubho;  but  it  was  never  declared  to  be  a  public  highway  by  the 
commissioners.  Afterwards,  the  "Pubhc  Health  Act"  having  been  ap- 
plied to  the  town,  the  local  board  ordered  the  owners  of  premises  abut- 
ting on  this  street  to  pave  it ;  and  it  was  held  that  the  street  was  not 
a  highway  repairable  by  the  inhabitants  at  large,  and  that  the  order  was 
vahd.  [Wallington  v.  White,  10  O.  B.,  N.  8.  128;  30  L.  J.,  M.  G. 
209  ;  8.  P.  Willes  v.  Wallington,  13  0.  B.,  N.  8.  865 ;  32  L.  J.,  O.  P. 
86.) 

By  the  21  &  22  Vict.  c.  98,  s.  38,  the  powers  given  to  local  boards  of 
health  by  the  sixty-ninth  and  seventieth  sections  of  the  "  Public  Health 
Act,  1848,"  to  compel  the  sewering,  levelling,  paving,  flagging  and  chan- 
nelling of  streets  that  are  not  highways  repairable  at  the  public  expense, 
and  after  the  completion  of  such  works  to  declare  such  streets  highways 
repairable  at  the  public  expense,  shall  extend  to  providing  the  means  of 
lighting,  metalling,  or  making  good  such  streets,  and  may  be  exercised 
in  respect  of  the  carriage-way,  footway,  or  any  part  of  such  streets ;  and 
the  said  powers  shall  also  be  deemed  to  have  extended  and  shall  extend 
and  be  exercised  in  respect  of  any  street  or  road  of  which  a  part  was  at 
the  time  of  the  apphcation  of  the  "  Pubhc  Health  Act,  1848,"  or  is  or 
may  be  a  public  footpath,  or  repairable  at  the  public  expense,  as  fully  as 
if  the  whole  of  such  street  or  road  had  been  or  was  a  liighway  not  repair- 
able at  the  public  expense. 

No  incumbent  or  minister  of  any  church,  chapel,  or  place  appropriated 
to  pubhc  rehgious  worship,  wliich  is  now  by  law  exempt  from  rates 
for  the  relief  of  the  poor,  shall  be  Hable  to  any  expenses  under  the 
sixty-ninth  section  of  the  "  Pubhc  Health  Act,  1848,"  or  this  sec- 
tion, as  the  owner  or  occupier  of  such  church,  chapel,  or  place,  or 
of  any  churchyard  or  burial  ground  attached  thereto ;  nor  shall  any 
such  expenses  be  deemed  to  be  a  charge  on  such  church,  chapel,  or 
other  place,  or  on  such  churchyard  or  burial  ground,  or  to  subject 
the  same  to  distress,  execution,  or  other  legal  process ;  and  the 
local  board  may,  if  they  tliink  fit,  undertake  any  works  from  the 
expenses  of  which  any  such  incumbent  or  minister  is  hereby 
exempted. 

By  the  24  &  25  Vict.  c.  61,  s.  16,  post,  466,  plans  and  sections  must  be 
deposited  before  the  notice  to  execute  the  works  can  be  given ;  and  by 
sect.  17,  post,  467,  a  form  of  notice  is  given. 

Further  provisions  as  to  roads  are  made  by  the  24  &  25  Vict.  c.  61,  s. 
■Z<i,post,  subsect.  27. 

Sect.  39.  It  shall  be  lawful  for  any  local  board  to  agree  with  any  per- 
sons for  the  making  of  roads  for  the  pubhc  use  through  the  lands  and  at 
the  expense  of  such  persons,  and  to  agree  that  such  roads  shall  become, 
and  the  same  shall  accordingly  becohie,  on  completion,  pubhc  highways 
maintainable  and  repairable  at  the  pubhc  expense ;  and  it  shall  be  law- 
ful for  such  board,  with  the  consent  of  two-thirds  of  their  number,  to 
agree  with  such  persons  to  pay,  and  accordingly  to  pay,  any  portion  of 
the  expenses  of  making  such  roads  out  of  the  funds  at  the  disposal  of 
such  board  for  pubhc  improvements. 

Sect.  40.  It  shall  be  lawful  for  any  local  board  to  agree  with  the  pro- 
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prietors  of  any  canals,  railways,  or  tramroads,  and  with  any  landowners 
or  other  persons  willing  to  bear  the  first  expense  thereof,  for  the  con- 
struction or  alteration  of,  and  accordingly  to  cause  or  permit  to  be  con- 
structed or  altered,  any  bridges,  viaducts,  or  arches,  over  or  under  any 
such  canals,  railways,  or  tramroads,  at  the  expense  of  such  persons,  and 
at  the  like  expense,  by  agreement,  to  purchase  so  much  of  any  slopes, 
embankments,  or  other  parts  of  such  canals,  railways,  or  tramroads,  or  of 
any  adjoining  lands,  as 'may  be  required  for  the  foundation  and  supports 
of  such  bridges,  viaducts,  or  arches,  and  the  approaches  thereto,  and  to 
agree  that  such  bridges,  viaducts,  or  arches  respectively,  with  their  ap- 
proaches and  accessories,  shall  become,  and  the  same  sh^U  accordingly 
become,  on  completion,  parts  of  public  streets  or  roads  maintainable  and 
repairaijle  at  the  public  expense ;  and  it  shall  be  lawful  for  such  board, 
with  the  consent  of  two-thirds  of  their  number,  to  agree  to  pay,  and  ac- 
cordingly to  pay,  any  portion  of  the  expenses  of  such  construction,  al- 
teration, and  purchase  out  of  the  funds  at  the  disposal  of  such  board  for 
public  improvements ;  and  it  shall  be  lawful  for  any  such  board,  with  the 
consent  of  such  proprietors  and  other  persons  interested,  and  on  such 
terms  as  may  be  mutually  agreed  upon,  to  adopt  any  existing  bridges, 
viaducts,  or  arches  over  or  under  any  such  canals,  railways,  or  tram- 
roads,  and  the  approaches  thereto,  as  public  bridges,  viaducts,  or  arches, 
and  parts  of  public  streets  or  roads  maintainable  and  repairable  at  the 
public  expense. 

Sect.  41.  It  shall  be  lawful  for  any  local  board,  by  agreement  with  the 
trustees  of  any  turnpike  road,  or  with  any  corporation  or  person  Uable  to 
repair  any  street  or  road,  or  any  part  thereof,  or  with  surveyors  of  any 
bridge  repaired  by  any  county,  riding,  or  division,  to  take  upon  them- 
selves the  maintenance,  repair,  cleansiug,  or  watering  of  any  such  street 
or  road,  or  any  part  thereof,  or  of  any  road  over  any  county  bridge,  and 
the  approaches  thereto,  or  of  any  part  of  the  said  roads  within  their  dis- 
trict, and  to  remove  any  turnpike  gates,  toll  gates,  or  bars  which  may  be 
situate  within  two  miles  from  the  centre  of  any  town  or  place  within 
their  district,  and  to  erect  other  turnpike  gates,  toU  gates,  or  bars  in  lieu 
thereof,  on  such  terms  as  the  local  board  and  the  trustees  or  corporation 
or  person  or  surveyor  aforesaid  may  agree  upon  between  themselves ; 
provided,  that  in  case  any  mortgage  debt  is  charged  iipon  the  toUs  of 
any  such  turnpike  road,  no  agreement  shall  be  made  for  the  removal  of 
any  of  the  toll  gates  or  bars  thereon,  unless  with  the  previous  consent  in 
writing  of  a  majority  of  at  least  two-thu'ds  in  value  of  the  mortgagees ; 
and  that  when  the  terms  arranged  shall  include  any  annual  or  other 
payments  from  the  local  board  to  the  trustees,  then  such  payments  may 
be  secured  on  the  local  rates  in  the  same  manner  as  other  charges  on 
the  rates  are  authorized  by  this  Act :  Provided  also,  that  all  executors, 
administrators,  guardians,  trustees,  and  aU  committees  of  the  estates  of 
idiots  and  lunatics,  who  as  such  are  for  the  time  being  entitled  to  any 
money  charged  or  secured  on  the  tolls  of  any  such  turnpike  road,  may 
consent  to  any  such  agreement  as  aforesaid,  as  fully  as  if  they  respec- 
tively were  so  entitled  in  their  own  right,  discharged  of  aU  trusts  in 
respect  thereof,  and  all  executors,  administrators,  guardians,  trustees, 
and  conunittees  so  consentiug  are  hereby  severally  indemnified  for  so 
doing. 

Sect.  42.  And  whereas,  by  the  seventieth  section  of  the  "  Public 
Health  Act,  1848,"  it  is  provided  that  no  street  shall  become  a  highway, 
under  the  provisions  of  such  section,  if  within  one  month  after  notice  in 
writing  shall  have  been  first  put  up  as  therein  mentioned,  the  proprietor 
of  such  street,  or  the  person  representing  or  entitled  to  represent  such 
proprietor,  shall,  by  notice  in  writing  to  the  local  board,  object  thereto ; 
and  doubts  have  arisen  as  to  the  effect  of  such  provision :  Be  it  enacted, 
that  no  such  objection  shall  be  of  force  unless  made  either  by  the  sole 
proprietor,  or  (if  more  than  one)  by  the  majority  in  number  of  such  pro- 
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15.  Manage-   prietors,  and  in  ascertaiaing  suoli  majority  joint  proprietors  shall  be 
ment  of       reckoned  and  considered  one  proprietor. 

See  the  11  &  12  Vict.  c.  63,  s.  70,  ante,  462. 

Sect.  43.  Notwithstanding  anything  contained  in  the  "Public  Health 
Act,  1848,"  or  this  Act,  it  shall  not  be  lawful  for  any  local  board  to  open 
or  in  any  way  disturb  any  of  the  public  roads  or  footpaths  under  the 
charge  of  the  conmiissioners  of  the  metropohs  turnpike  roads  north  of 
the  Thames,  or  of  the  New  Cross  turnpike  roads,  or  of  the  trustees  act- 
ing in  execution  of  the  "  Surrey  and  Sussex  Roads  Act,  1850,"  except 
upon  the  conditions  and  subject  to  the  regulations  hereinafter  contained ; 
that  is  to  say, — ■ 

(1.)  The  local  board  shall  leave  at  the  office  of  the  commissioners  or 
trustees  of  such  road  seven  days'  previous  notice,  containing  full 
particulars  of  any  works  intended  to  be  executed  by  them,  and  af- 
fecting any  of  such  roads. 

(2.)  If  the  general  surveyor  of  the  said  commissioners  or  trustees 
directs  the  works  to  be  on  any  particidar  part  of  such  roads,  the 
local  board  shall  be  bound  to  obey  such  directions. 

(8.)  Except  by  the  permission  of  the  said  commissioners  or  trustees, 
the  traffic  of  any  of  the  said  roads  shaU  not  at  one  time  be  stopped 
or  in  any  way  hmdered  along  more  than  half  of  its  width,  nor,  if  the 
half  left  open  is  of  less  than  the  clear  width  of  fourteen  feet,  along 
more  than  one  hundred  yards  in  length ;  and  no  alteration  shall  be 
made  in  the  inclination  of  any  of  the  said  roads  of  more  than  one 
foot  in  sixty  feet. 

(4.)  All  works  shall  be  done  under  the  superintendence  of  the  general 
surveyor ;  and  all  such  precautions  as  he  may  direct  for  the  protec- 
tion and  convenience  of  the  pubUc  shall  be  taken  by  and  at  the  ex- 
pense of  the  party  doing  the  works,  and  in  default  the  said  surveyor 
shall  cause  to  be  done  in  that  behalf  what  he  may  think  proper ; 
and  the  party  doing  the  works  shall  in  all  cases  of  damage  occurring 
by  reason  of  such  works,  and  whether  such  precautions  are  or  not 
taken,  be  answerable  to  the  person  suffering  such  damage,  the  said 
commissioners  or  trustees  being  hereby  absolved  from  all  liability 
in  respect  of  the  consequences  of  such  works. 

(5.)  The  party  doing  the  works  shall,  as  regards  every  road  opened  or 
disturbed,  restore  the  same  to  its  original  state  as  to  surface  and 
materials,  and,  in  order  to  meet  the  expenses  consequent  upon  the 
subsidence  of  materials  newly  filled  in,  shall  repay  to  the  said  com- 
missioners or  trustees,,  on  demand,  such  sum  as  they  have  expended 
in  restoration  of  the  road,  not  exceeding  one  shilling  for  every 
superficial  square  yard,  and,  so  far  as  the  works  affect  the  same, 
shall  make  good  all  drainage,  paving  of  water  channels,  curbs  of 
footpaths,  and  other  matters  and  things  connected  with  the  main- 
tenance of  the  said  roads ;  and  on  default  the  said  surveyor  may 
cause  to  be  done  in  that  behalf  what  he  may  think  fit ;  and  the  said 
surveyor  may  recover  the  expense  so  incurred  by  him  in  a  summary 
manner. 

By  the  24  &  25  Vict.  c.  61,  s.  16,  before  giving  the  notice  mentioned 
in  the  sixty-ninth  section  of  "  The  PubUc  Health  Act,  1848  "  (a)  the 
local  board  shall  cause  plans  and  sections  of  the  works  intended  to  be 
executed  under  that  section  and  the  thirty-eighth  section  of  "  The  Local 
Government  Act,  1858"  (i),  to  be  made,  under  the  direction  of  their 
surveyor,  on  a  scale  of  not  less  than  one  inch  for  eighty-eight  feet  for  a 
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(a)  Ante,  461. 


(J)  Ante,  464. 
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horizontal  plan,  and  on  a  scale  of  not  less  than  one  inch  for  ten  feet  for  a     16.  Regula- 
vertical  section,  and,  in  the  case  of  a  sewer,  showing  the  depth  of  such         tion  of 
sewer  below  the  surface  of  the  ground;  and  such  plans  and  sections      Buildings. 

shall  be  deposited  in  the  office  of  the  local  board,  and  shall  be  open  at   

aU  reasonable  hours  for  the  inspection  of  all  persons  interested  therein 
during  the  period  for  wMch  such  notice  is  required  to  be  given,  and  a  re- 
ference to  such  plans  and  sections  in  such  notice  shall  be  held  sufficient 
without  requiring  any  copy  of  such  plans  and  sections  to  he  annexed  to 
such  notice. 

Sect.  17.  The  form  of  notice  in  the  schedule  (A.)  to  this  Act  annexed  Fo™  "f  notice, 
(see  the  form,  post),  or  to  the  liie  effect,  may  he  used  for  any  of  the  pur- 
poses of  the  sixty-ninth  section  of  "  The  Public  Health  Act,  1848,"  and 
of  the  thirty-eighth  section  of  "  The  Local  Government  Act,  1858,"  and 
of  this  Act,  for  which  such  form  is  applicable,  and  such  form  shall  ac- 
cordingly, to  all  intents,  be  deemed  sufficient  for  such  purposes. 

A  notice  .to  pave  given  under  sect.  69  of  the  Act  of  1848  before  the 
passing  of  this  Act,  did  not  specify  the  breadth  to  be  paved,  or  any  of  the 
particulars  necessary  to  enable  the  party  to  do  the  work  required,  but 
contained  a  statement  at  the  foot  of  it  that  particulars  of  the  necessary 
works  might  be  obtained  from  the  borough  surveyor's  office  ;  and  it  ap- 
peared that  plans  and  specifications  were  lodged  at  that  office  and  were 
there  seen  by  the  party  on  whom  the  notice  had  been  served.  In  the 
absence  of  any  evidence  that  such  plans  and  specifications  did  not  give 
ample  information  of  the  work  to  be  done,  the  notice  was  held  to  be 
sufficient.  {Bayley  v.  Wilkinson,  16  O.  B.,  N.  8.  161;  33  L.  J.,  M.  O. 
161.) 

16.  Regulation  oe  Buildings. 

By  the  21  &  22  Vict.  c.  98,  s.  35,  when  any  house  or  building  has   when  houses 
been  taken  down,  in  order  to  be  rebuilt  or  altered,  the  local  board  may  taken  down, 
prescribe  the  line  in  which  any  house  or  building  to  be  hereafter  built  pre'scribe  line  in 
shall  be  erected,  and  the  same  shall  be  erected  in  accordance  therewith ;   which  Fame  shall 
and  the  local  hoard  shall  pay  or  tender  compensation  to  the  owner  or 
other  person  immediately  interested  in  such  house  or  building  for  any 
loss  or  damage  he  may  sustain  in  consequence  of  his  house  or  building 
being  set  back,  the  amount  of  such  compensation,  in  case  of  dispute,  to  be 
settled  in  the  same  manner  as  compensation  for  land  to  be  taken  under 
the  provisions  of  "  The  Lands  Clauses  Consohdation  Act,  1845,"  is  di- 
rected to  be  settled ;  and  aU.  the  provisions  of  the  said  last-mentioned 
Act  relating  to  the  purchase  of  lands  shall  apply  to  the  payment  made 
for  such  loss  or  damage  as  if  it  were  a  purchase  imder  such  Act. 

See  further  powers  as  to  buildings  in  the  24  &  25  Vict.  c.  61,  s.  28,  . 
post,  468. 

Certain  persons  were  lessees  for  ninety-nine  years  of  a  piece  of  land 
witliin  the  jurisdiction  of  a  local  board.  The  land  leased  was  higher 
than  the  street,  and  was  bounded  from  the  street  by  a  wall.  ■  The  lessees 
erected  a  chapel  on  the  land,  and  in  order  to  approach  the  chapel  steps 
were  placed  on  the  land.  The  chapel  was  erected  before  the  local  board 
was  in  existence ;  but  the  steps  and  boundary  wall  were  completed  after- 
wards. After  a  resolution  of  the  board  and  a  notice  to  the  lessees,  the 
local  board  removed  the  steps  and  the  boundary  wall,  and  refused  com- 
pensation. The  Court  of  Exchequer,  however,  held  that  the  board  was 
not  justified  imder  this  section ;  and  that,  if  any  bye-law  authorized  the 
Act,  such  bye-law  would  be  unreasonable.  [Brown  v.  Holyhead  Local 
Board,  1  H.  £  0.  601 ;  32  L.  J.,  Ex.  25.) 

This  section  only  appUes  to  buildings  that  have  been  taken  down  with- 
out any  previous  approval  of  a  plan,  etc.,  for  their  re-erection.  Wliere 
a  town  council  (being  also  the  local  board)  of  a  borough  had  appointed, 
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under  powers  contained  in  their  local  Act,  a  "  building  and  improvement 
committee,"  whose  duty  it  was  to  execute  the  powers  delegated  to  them 
by  the  town  council  under  the  preceding  section,  and  the  committee  had 
approved  a  plan  for  the  rebuilding  of  a  manufactory,  it  was  held  that 
after  such  approval  the  town  council  were  not  at  liberty  to  give  a  notice 
under  this  section  requiring  the  manufactory  to  be  rebuilt  on  a  line 
thirteen  feet  behind  the  mark  on  the  plan  approved  by  the  committee ; 
and  an  injmiction  was  granted  and  afterwards  made  perpetual  to  restrain 
the  town  council  from  interfering  in  any  way  with  the  erection  of  the 
building  in  accordance  with  the  plan  approved.  {She  v.  The' Mayor, 
etc.,  of  Bradford,  4  Oiff.  262.) 

See  the  principal  sections  of.  the  "  Lands  Clauses  Consolidation  Act, 
1845  "  (8  Vict.  c.  18),  ante,  185. 

Sect.  36.  The  local  board  may,  with  the  sanction  of  one  of  her  Majesty's 
principal  secretaries  of  state,  purchase  any  premises  for  the  purpose  of 
making  new  streets,  and  shall  have  with  regard  to  premises  so  purchased 
aU  the  powers  given  by  the  seventy-third  section  of  the  "  Public  Health 
Act,  1848." 

See  the  seventy-third  section  of  the  "  Public  Health  Act,  1848,"  ante, 
463.  By  sect.  39,  ante,  464,  the  local  board  may  make  agreements  with 
landowners  for  the  making  of  new  pubUo  roads  through  their  land. 

By  the  24  &  25  Vict.  c.  61,  s.  28,  it  shall  not  be  lawful  at  any  time  or 
times  hereafter,  within  the  district  of  any  local  board,  to  bring  forward 
any  house  or  building  forming  part  of  any  street,  or  any  part  thereof, 
beyond  the  front  wall  of  the  house  or  builduig  on  either  side  thereof,  nor 
to  build  any  addition  thereto  beyond  the  front  of  such  house  or  building 
on  either  side  of  the  same  as  aforesaid,  without  the  previous  consent  of 
such  local  board. 

Whether  or  not  a  house  or  building  forms  part  of  a  street  is  a  question 
of  fact.  {Beg.  v.  Fallford,  Leigh,  d:  Gave,  O.  G.  403 ;  33  L.  J.,  M.  G. 
122.)  Houses  form  part  of  a  street  when  they  are  so  contiguous  as  sub- 
stantially to  form  a  continuous  row ;  and  a  set  of  detached  houses,  not 
being  in  a  continuous  hue,  but  some  facing  one  way  and  some  another, 
and  having  no  appearance  of  uniformity,  is  not  a  street.     (/6.) 
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17.  Public  Walks. 

By  the  11  &  12  Vict.  c.  63,  s.  74,  the  local  board  of  health  with  the 
approval  of  the  said  general  board,  may  provide,  maintaia,  lay  out,  plant, 
and  improve  premises  for  the  purpose  of  being  used  as  public  walks  or 
pleasure  grounds,  and  support  or  contribute  towards  any  premises  pro- 
vided for  such  purposes  by  any  person  whomsoever. 
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works construct- 


18.   Supply  of  Water. 

By  the  11  &  12  Vict.  c.  63,  s.  75,  the  local  board  of  health  may  pro- 
vide their  district  with  such  a  supply  of  water  as  may  be  proper  and 
sufficient  for  the  purposes  of  this  Act  and  for  private  use  to  the  extent 
required  by  this  Act ;  and  for  those  purposes  or  any  of  them,  the  said 
local  board  may  from  time  to  time,  with  the  approval  of  the  general 
board  of  health,  contract  with  any  person  whomsoever,  or  purchase, 
take  upon  lease,  hire,  construct,  lay  down,  maintain  such  waterworks, 
and  do  and  execute  aU  such  works,  matters,  and  things  as  shall  be 
necessary  and  proper ;  and  any  waterworks  company  may  contract  with 
the  local  board  of  health  to  supply  water  for  the  purposes  of  this  Act  in 
any  manner  whatsoever,  or  may  sell  and  dispose  of  or  lease  their  water- 
works to  any  local  board  of  health  willing  to  take  the  same ;  and  the 
said  local  board  may  provide  and  keep  in  any  waterworks  constructed 
or  laid  down  by  them  under  the  powers  of  this  Act  a  supply  of  pure  and 
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wholesome  water,  and  the  water  so  supplied  may  be  constantly  laid  on 
at  such  pressure  as  will  carry  the  same  to  the  top  story  of  the  highest 
dweUing-house  within  tlie  district  supplied :  Provided  always,  that  be- 
fore constructing  or  laying  down  any  waterworks  imder  the  powers  of 
this  Act  within  any  Umits  within,  for,  or  in  respect  of  which  any  water- 
works company  shall  have  been  established  for  supplying  water,  the 
said  local  board  shall  give  notice  in  writing  to  every  waterworks  com- 
pany within  whose  limits  the  said  local  board  may  be  desirous  of  laying 
on  or  supplying  water,  stating  the  purposes  for  and  (as  far  as  may  be 
practicable)  the  extent  to  which  water  is  required  by  the  said  local 
board ;  and  it  shall  not  be  lawful  for  the  said  local  board  to  construct 
or  lay  down  any  waterworks  within  such  limits,  if  and  so  long  as  any 
such  company  shall  be  able  and  willing  to  lay  on  water  proper  and  suf- 
ficient for  all  reasonable  purposes  for  which  it  is  required  by  the  said 
local  board,  and  upon  such  terms  as  shaU.  be  certified  to  be  reasonable 
by  the  general  board  of  health,  after  inquiry  and  report  by  a  superin- 
tending inspector  in  this  behalf,  or  (in  case  such  company  shall  be 
dissatisfied  with  such  certificate)  upon  such  terms  as  shaU  be  settled  by 
arbitration  in  the  manner  provided  by  this  Act ;  and  in  case  any  differ- 
ence shall  arise  as  to  whether  the  water  which  any  such  company  is  able 
and  willing  to  supply  or  lay  on  is  proper  and  sufficient  for  the  purposes 
for  which  it  is  required  by  the  said  local  board,  or  whether  the  purposes 
for  which  it  is  required  are  reasonable,  the  same  shall  be  settled  by  arbi- 
ti'ation  in  the  manner  provided  by  this  Act. 

See,  as  to  the  powers  of  the  superintending  inspector  upon  an  inquiry 
under  this  section,  sect.  121,  post,  499. 

See  the  further  powers  as  to  water  supply  given  in  respect  of  the 
supply  of  water  by  the  21  &  22  Vict.  c.  98,  ss.  51-53,  ^os*,  471,  and  the 
24  &  25  Vict.  c.  61,  s.  20,  post,  472. 

As  to  the  mode  of  proceeding  in  arbitrations,  see  sects.  125-128,  post, 
503,  504. 

Sect.  76.  If  upon  the  report  of  the  surveyor  it  appear  to  the  local 
board  of  health  that  any  house  is  without  a  proper  supply  of  water,  and 
that  such  a  supply  of  water  can  be  furnished  thereto  at  a  rate  not  ex- 
ceeding twopence  per  week,  the  said  local  boai'd  shall  give  notice  in 
writing  to  the  occupier,  requiring  him,  within  a  time  to  be  specified 
therein,  to  obtain  such  supply,  and  to  do  all  such  works  as  may  be 
necessary  for  that  purpose ;  and  if  such  notice  be  not  complied  with  the 
said  local  board  may,  if  they  shaU  think  fit,  do  such  works,  and  obtain 
such  supply  accordingly,  and  make  and  levy  water-rates  upon  the  pre- 
mises, not  exceeding  in  the  whole  the  rate  of  twopence  per  week,  in 
manner  hereinafter  provided,  as  if  the  owner  or  occupier  of  the  premises 
had  demanded  a  supply  of  water,  and  were  willing  to  pay  water-rates 
for  the  same ;  and  the  expenses  incurred  by  them  in  doing  such  works 
as  last  aforesaid  shall  be  private  improvement  expenses,  and  be  recover- 
able as  such  in  the  manner  hereinafter  provided. 

By  the  21  &  22.  Vict.  c.  98,  s.  51,  post,  471,  the  powers  given  by  this 
.section  are  extended  to  houses  to  wldoh  a  supply  of  water)  can  be 
provided  at  an  expense  not  exceeding  the  water-rate  authorized  by  this 
Act  or  any  local  Act  in  force  in  the  district ;  and  the  notice  is  to  be 
served  on  the  owner  instead  of  the  occupier,  and  the  expenses  are  made 
recoverable  from  the  owner. 

See,  as  to  the  mode  of  levying  water-rates,  sects.  93-96,  post,  481,  482. 

By  the  29  &  30  Vict.  c.  90,  s.  50,  post,  472,  these  expenses  may  be  re- 
covered in  a  summary  manner. 

Sect.  77.  The  local  board  of  health  may,  if  they  shall  think  fit,  supply 
water  from  any  waterworks  purchased  or  constructed  by  them  under 
this  Act  to  any  public  taths  or  washhouses,  or  for  trading  or  manu- 
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facturing  purposes,  upon  such  terms  and  conditions  as  may  be  agreed 
upon  between  the  said  local  board  and  the  persons  desirous  of  being  so 
supplied. 

Sect.  78.  The  local  board  of  health  may  cause  aU  existing  public  cis- 
terns, pumps,  weUs,  reservoirs,  conduits,  aqueducts,  and  works  used  for 
the  gratuitous  supply  of  water  to  the  inhabitants  to  be  contiaued,  main- 
tained, and  plentifully  supplied  with  water,  or  they  may  substitute,  con- 
tinue, maintain,  and  plentifully  supply  with  water  other  such  works 
equally  convenient ;  and  the  said  local  board  may,  if  they  shall  think 
fit,  construct  any  number  of  new  cisterns,  pumps,  weUs,  conduits,  and 
works  for  the  gratuitous  supply  of  any  public  baths  or  washhouses 
established  otherwise  than  for  private  profit  or  supported  out  of  any  poor 
or  borough  rates. 

Sect.  79.  Whosoever  shall  wilfully  or  carelessly  break,  iajure,  or  open 
any  lock,  cock,  waste  pipe,  or  waterworks  belonging  to  or  under  the 
management  or  control  of  the  local  board  of  health,  or  constructed,  con- 
tinued, or  maintained  under  this  Act,  in  any  parish  or  place  in  which 
there  shall  be  no  local  board  of  health,  or  shall  unlawfully  flush,  draw 
off,  divert,  or  take  water  from  any  waterworks  belonging  to  or  under  the 
management  or  control  of  the  said  local  board,  or  so  constructed,  con- 
tinued, or  maintained  in  any  such  parish  or  place,  or  from  any  waters 
or  streams  by  which  such  waterworks  are  supplied,  or  shall  wilfully  or 
negligently  waste  or  cause  to  be  wasted  any  water  with  which  he  is 
supplied  by  the  said  local  board,  shall  for  every  such  offence  forfeit  a 
sum  not  exceeding  five  pounds,  and  a  further  penalty  of  twenty  shillings 
for  each  day  whilst  the  offence  is  continued  after  written  notice  in  that 
behalf,  which  penalties  shall  be  paid  to  the  said  local  board,  or  in  the 
case  of  a  parish  or  place  in  which  there  shall  be  no  local  board  of  health, 
to  the  churchwardens  and  overseers  of  the  poor,  to  be  by  them  applied 
in  aid  of  the  rate  for  the  relief  of  the  poor  of  such  parish  or  place :  Pro- 
vided always;  that  nothing  herein  contained  shall  prevent  the  owner  or 
occupier  of  any  premises  through  or  by  which  any  streams  may  flow 
from  using  the  same  as  they  would  have  been  entilled  to  do  if  this  Act 
had  not  been  passed. 

See,  as  to  the  mode  of  recovering  penalties,  sects.  129-134,  post, 
505-507. 

Sect.  80.  Whosoever  shall  bathe  in  any  stream,  reservoir,  conduit, 
aqueduct,  or  other  waterworks  belonging  to  or  under  the  management  or 
control  of  the  local  board  of  health,  or  in  any  reservoir,  conduit,  aque- 
duct, or  other  waterworks  constructed,  continued,  or  maintained  under 
this  Act  in  any  parish  or  place  in  which  there  shall  be  no  local  board  of 
health,  or  shall  wash,  cleanse,  throw,  or  cause  to  enter  therein  any  ani- 
mal, rubbish,  filth,  stuff,  or  thing  of  any  kind  whatsoever,  or  shall  cause 
or  permit  or  suffer  to  run  or  be  brought  therein  the  water  of  any  sink, 
sewer,  drain,  engine,  or  boiler,  or  other  filthy,  unwholesome,  or  im- 
proper water,  or  shall  do  anything  whatsoever  whereby  any  water 
belonging  to  the  said  local  board  or  under  their  management  or  control, 
or  whereby  any  water  of  or  contained  in  any  such  reservoir,  conduit, 
aqueduct,  or  other  waterworks  so  constructed,  continued,  or  maintained 
in  any  such  parish  or  place  as  aforesaid  shall  be  fouled,  shall  for  every 
such  offence  forfeit  a  sum  not  exceeding  five  pounds,  'and  a  further  sum 
of  twenty  shillings  for  each  day  whilst  the  offence  is  continued,  after 
written  notice  in  that  behalf;  which  penalties  shall  be  paid  to  the  said 
local  board,  or,  in  the  case  of  a  parish  or  place  in  which  there  shall  be 
no  local  board  of  health,  to  the  churchwardens  and  overseers  of  the  poor, 
to  be  by  them  applied  in  aid  of  the  rate  for  the  relief  of  the  poor  of  such 
parish  or  place ;  and  whosoever,  being  proprietor  of  any  gasworks,  or 
being  engaged  or  employed  in  the  manufacture  or  supply  of  gas,  causes 
or  suffers- to  be  brought  or  to  flow  into  any  stream,  reservoir,  conduit, 
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aqueduct,  or  waterworks  belonging  to  or  under  the  management  or  con- 
trol of  the  said  local  board,  or  into  any  drain  or  pipe  communicating 
therewith,  any  washing  or  other  substance  produced  in  the  manufacture 
or  supply  of  gas,  or  shall  wilfully  do  any  act  connected  with  the  manu- 
facture or  supply  of  gas  whereby  the  water  in  any  such  stream,  reser- 
voir, aqueduct,  or  waterworks  is  fouled,  shall  forfeit  to  the  said  local 
board  for  every  such  offence  the  sum  of  two  hundred  pounds,  and,  after 
the  expiration  of  twenty-four  hours'  notice  in  writing  from  them  in  this 
behalf,  a  further  sum  of  twenty  pounds  for  every  day  during  which  the 
offence  is  continued,  or  during  the  continuance  of  the  act  whereby  the 
water  is  fouled ;  and  every  such  penalty  shall  be  recoverable,  with  full 
costs  of  suit,  by  action  of  debt ;  and  if  any  water  supplied  by,  belonging 
to,  or  under  the  management  or  control  of  the  said  local  board  be  fouled 
in  any  manner  by  the  gas  of  any  such  proprietor  or  person  as  last  afore- 
saidj  he  shall  forfeit  to  the  local  hoard  for  every  such  offence  a  sum  not 
exceeding  twenty  pounds,  and  a  farther  sum  not  exceeding  ten  pounds 
for  every  day  whilst  the  offence  is  continued  after  the  expiration  of 
twenty-hours'  notice  in  writing  from  the  said  local  board  in  this  behalf; 
and  for  the  purpose  of  ascertaining  whether  such  water  is  fouled  by  the 
gas  of  any  such  proprietor  or  person,  the  said  local  board  may  lay  open 
and  examine  any  pipes,  conduits,  and  works  from  which  the  gas  is  sup- 
posed to  escape ;  provided  that  before  beginning  so  to  do  twenty -four 
hours'  notice  in  writing  be  given  to  the  person  to  whom  such  pipes, 
conduits,  or  works  belong,  or  under  whose  management  or  control  they 
may  be,  of  the  time  at  which  the  examination  is  intended  to  be  made ; 
and  if  upon  such  examination  it  appear  that  the  water  has  been  fouled 
by  the  gas  proceeding  from  or  contained  in  the  pipes,  conduits,  or  works 
examined,  the  expenses  of  the  examination  shall  be  paid  and  borne  by 
the  person  to  whom  such  pipes,  conduits,  or  works  belong,  or  under 
whose  management  or  control  they  may  be,  and  be  recoverable  from  him 
in  the  summary  manner  hereinafter  provided ;  but  if  it  appear  that  the 
water  has  not  been  so  fouled,  then  such  expenses,  and  all  damages  occa- 
sioned by  the  examination,  shall  be  paid  by  the  said  local  board  out  of 
'  the  general  district  rates  levied  under  this  Act,  and  be  recoverable  from 
them  in  the  summary  manner  hereinafter  provided. 

See,  as  to  the  recovery  of  penalties  and  expenses  to  be  recovered  sum- 
marily, sects.  129-134,  post,  505-507 ;  and  as  to  the  general  district 
rate,  sect.  87,  post,  478. 

By  the  21  &  22  Vict.  c.  98,  s.  51,  the  powers  given  to  local  boards  by   Powers  of  sect, 
the  seventy-sixth  section  of  the  "  Pubhc  Health  Act,  1848,"  shall  extend  l^^°l  "g* '^g  to 
to  any  house  within  their  district  to  which  a  supply  of  water  can  be  pro-   water  supply  ex- 
vided  at  an  expense  not  exceeding  the  water-rate  authorized  by  the  said  ^"/^^^  ^^  "''' 
Act  or  any  local  Act  in  force  in  the.  district,  and  notices  under  that 
section  shall  be  served  on  owners  of  houses  so  supphed  instead  of  occu- 
piers, and  expenses  incurred  under  that  section  shall  be  recoverable  from 
such  owners. 

By  the  29  &  30  Vict.  c.  90,  s.  50,  post,  472,  these  expenses  may  be  re- 
covered in  a  summary  manner. 

See  the  11  &  12  Vict.  c.  63,  s.  76,  ante,  469. 


Sect.  52.  Where  the  local  board  supply  water  to  their  district  they   Power  of  carry- 
shall  have  the  same  power  for  carrying  wafer  mains  within  the  dis-   mg  water  mains, 
trict  as  they  have  for  carrying  sewers  by  the  law  in  force  for  the  time 
being. 

See  the  11  &  12  Vict.  c.  68,  s.  45,  ante,  446. 

Sect.  58.  It  shall  be  lawful  for  any  local  board  of  health  absolutely  to  Powers  to  direc- 
purchase,  and  for  the  directors  for  the  time  being  of  any  waterworks  ^orta  or  mwicet 
company  or  market  company,  by  and  with  the  authority  of  three-fifths  company  to  seu 
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of  the  shareholders  for  the  time  being  ia  such  company  who  may  be  pre- 
sent, either  personally  or  by  proxy,  at  some  general  meeting  of  the 
company  specially  convened  for  the  purpose,  to  sell,  convey,  and  transfer 
unto  any  local  board  of  health,  upon  such  terms  as  shall  be  mutually 
agreed  upon  betvifeen  the  company  and  the  local  board,  all  the  rights, 
powers,  and  privileges,  and  all  or  any  of  the  lands  and  premises,  works, 
matters,  and  things,  which  at  the  time  of  such  purchase  shaU  be  the  pro- 
perty of  the  company,  but  subject  to  all  mortgages,  contracts,  or  liabili- 
ties to  which  the  same  shall  be  then  subject. 

By  the  24  &  25  Vict.  o.  61,  s.  20,  in  districts  where  no  water  compa- 
nies are  established  by  Act  of  Parliament  aU  local  boards  may  make 
agreements  for  the  supply  of  water  to  persons  on  such  terms  as  may  be 
agreed  upon  between  the  local  board  and  the  persons  receiving  sucb 
supply,  and  shall  have  the  same  powers  for  recovering  water-rents 
accruing  under  such  agreements  as  they  have  for  the  recovery  of  water- 
rates  by  the  law  in  force  for  the  time  being. 

By  the  29  &  30  Vict.  c.  90,  s.  50,  all  expenses  incurred  by  a  sewers 
authority  or  local  board  in  giving  a  supply  of  water  to  premises  imder 
the  provisions  of  the  seventy-sixth  section  of  the  "Public  Health  Act, 
1848,"  or  the  fifty-first  section  of  the  "Local  Government  Act,  1858," 
and  recoverable  from  the  owners  of  the  premises  supplied,  may  be  reco- 
vered in  a  summary  manner. 

19.  Lighting. 

By  the  12  &  13  Vict.  c.  94,  s.  8,  the  said  local  boards  constituted  under 
the  said  "Public  Health  Act"  (a)  may  contract,  for  any  period  not  ex- 
ceeding three  years  at  any  one  time,  with  any  company  or  person  for  the 
supply  of  gas  or  oil,  or  other  means  of  lighting  the  streets,  roads,  and 
other  open  places,  jgaarkets  and  public  buildings  within  their  respectivj 
districts,  and  may  provide  such  lamps,  lamp  posts,  and  other  material!| 
and  apparatus  as  such  local  boards  respectively  may  think  necessary  foi 
lighting  the  same  ;  and  the  expenses  incurred  by  any  such  local  board 
in  so  doing  shall  be  defrayed  out  of  the  general  [or  special]  (b)  district' 
rates  [as  the  nature  of  the  case  may  re(iuire],  levied  under  the  said  I 
"  Public  Health  Act "  (a) ,  ' 

20.  Keoeption  Houses  for  the  Dead. 

By  the  11  &  12  Vict.  c.  63,  s.  81,  the  local  board  of  health  may,  if 
they  shall  think  fit,  provide,  fit  up,  and  make  bye-laws  with  respect  to  tlie 
management  and  charges  for  the  use  of  rooms  or  premises  in  wliich 
corpses  may  be  received,  and  decently  and  carefully  kept  previously  to 
interment ;  and  the  said  local  board  may,  upon  proper  application,  and 
subject  to  such  regulations  and  at  such  rates  and  charges  as  shall  be 
prescribed  by  any  such  bye-laws,  make  all  necessary  arrangements  for 
the  decent  and  economical  interment  of  any  ooi-pse  which  may  have  been 
received  into  any  rooms  or  premises  so  provided  in  pursuance  of  tliis 
enactment. 

See  as  to  the  making  of  bye-laws,  ss.  115,  116,  ^osi,  492. 

21.  BtJKiAL  Gkounds,  etc. 

Burial  grounds,  By  the  11  &  12  Vict.  c.  63,  s.  82,  if,  upon  the  representation  of  the 

etc-.  ''jSf  ™°"l      local  board  of  health,  and  after  inquiry  and  report  by  a  superintending 
proWbited?*''  *    inspector,  notified  to  the  lord  bishop  of  the  diocese,  and  made,  notified, 
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(a)   That  is,  the  "PubKc  Health 
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(i)   Special  district  rates  can  no 
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and  published  in  manner  hereinbefore  directed  with  respect  to  the 
inquiry  and  report  of  superintending  inspectors  previously  to  the  con- 
stitution of  a  district  under  this  Act,  and  after  inquiry  by  such  other    

ways  and  means  as  the  general  board  of  health  may  think  fit  to 
direct,  the  said  general  board,  shall  certify  (such  certificate  to  be  pub- 
hshed  in  the  London  Gazette  and  in  some  one  or  more  of  the  pubUo 
newspapers  usually  circulated  within  the  district),  that  any  burial  groimd 
situate  witliin  any  district  to  which  tliis  Act  is  applied  is  in  such  a  state 
as  to  be  dangerous  to  the  health  of  persons  Uving  in  the  neighbourhood 
thereof,  or  that  any  church  or  other  place  of  public  worship  within  any 
such  district  is  dangerous  to  the  health  of  persons  frequenting  the  same 
by  reason  of  the  surcharged  state  of  the  vaults  or  graves  vrithia  the  walls 
of  or  underneath  the  same,  and  that  sufficient  means  of  interment  exist 
within  a  convenient  distance  from  such  burial  ground,  church,  or  place  of 
public  worship,  it  shall  not  be  lawful,  after  a  time  to  be  named  in  such 
certificate,  to  bury  or  permit  or  suffer  to  be  buried  any  further  corpses 
or  coffins  in,  within,  or  under  the  ground,  church,  or  place  of  worship  to 
which  the  certificate  relates,  except  in  so  far  as  may  be  allowed  by  such 
certificate ;  and  whosoever,  after  notice  of  such  certificate,  buries,  or 
causes,  permits,  or  suffers  to  be  buried,  any  corpse  or  coffin  contrary  to 
this  enactment,  shall  for  every  such  offence  be  liable  to  a  penalty  of 
twenty  potrnds. 

See,  as  to  the  recovery  and  application  of  penalties,  sects.  129-134, ^osi, 
505-507. 

See,  as  to  the  powers  of  the  superintending  inspector  upon  an  inquiry 
Tmder  this  section,  sect.  121,  post,  499. 

See  the  21  &  23  Vict.  c.  98,  s.  49,  infra,  by  which  the  local  board  is 
constituted  the  burial  board  of  the  district. 

Sect.  83.  No  vault  or  grave  shall  be  constructed  or  made  within  the   As  to  interments 
walls  of  or  underneath  any  church  or  other  place  of  pubhc  worship  built  „  burial  grounds 
in  any  district  after  the  passing  of  this  Act,  and  no  burial  ground  shall  newly  erected  or 
be  made  or  formed  within  any  district  after  the  passing  of  this  Act,   fofn^"*- 
without  the  consent  of  the  general  board  of  health  first  had  and  ob- 
taiaed,  unless   the   same  be  made  or  formed  upon  land  purchased  or 
authorized  by  Parliament  to  be  appropriated  for  the  purpose  of  being 
used  as  a  burial  ground  before  the  passing  of  this  Act ;  and  whosoever 
shall  bury,  or  cause,  or  permit,  or  suffer  to  be  buried,  any  corpse  or  coffin 
in  any  vault,  grave,  or  burial  ground  constructed,  made,  or  formed  con- 
trary to  this  enactment,  shall  for  every  such  offence  be  Hable  to  a  penalty 
not  exceeding  fifty  pomids,  which  may  be  recovered  by  any  person,  with 
full  costs  of  suit,  in  an  action  of  debt. 

By  the  21  &  22  Vict.  c.  98,  s.  49,  in  any  district  where  a  vestry  of  any   Local  board  to  be 
one  or  more  parish  or  place  comprised  thereia  havmg  a  known  or  de-   ai"trict'"tiiouKh ' 
fined  boundary  adopts  the  Act  passed  in  the  twentieth  and  twenty -first   the  burial  ground 
year  of  the  reign  of  her  present  Majesty,  chapter  eighty-one,  and  inti-   *' p"^' j^'^'j}'! 
tuled  "  An  Act  to  amend  the  Burial  Acts,"  the  local  board  may,  at  the   trlct^oniy.  ° 
option  of  such  vestry,  be  the  burial  board  for  the  execution  of  the  said 
Act  within  such  parish  or  parishes,  place  or  places,  so  adopting  the  Act 
as  aforesaid,  and  shall  thereupon  have  all  the  powers,  duties,  rights,  and 
obhgations  of  a  burial  board  under  the  said  Act ;  and  all  expenses  in- 
curred by  the  local  board  in  carrying  into  execution  the  powers  given  to 
them  by  the  said  Act  shall  be  defrayed  out  of  rates  to  be  levied  on  such 
parish  or  parishes,  place  or  places,  so  adopting  the  Act  as  aforesaid,  in 
the  same  manner  as  general  district  rates  are  to  be  levied  under  the 
provisions  of  this  Act ;  and  all  receipts  by  them,  by  reason  of  the  exer- 
cise of  such  powers,  shall  be  carried  to  the  credit  of  such  parish  or 
parishes,  place  or  places  so  adopting  the  Act  as  aforesaid :  Provided 
nevertheless,  that  in  case  the  parish  or  parishes,  place  or  places  com- 
prised in  such  district  so  adopting  the  Act  as  aforesaid  shall  have  been 
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declared  a  ward  or  wards  for  the  election  of  members  of  the  local  board, 
and  members  shall  have  been  elected  by  and  for  such  ward  or  wards,  the 
■  last-mentioned  members  shall  form  the  burial  board  for  such  parish  or 
parishes,  place  or  places  so  formed  into  a  ward  or  wards  as  aforesaid, 
instead  of  the  members  of  the  said  local  board,  and  shall  have  all  the 
Kke  powers,  duties,  rights,  and  obligations  of  the  burial  board  xmder 
said  Act  of  the  twentieth  and  twenty-first  years  of  the  reign  of  her  pre- 
sent Majesty,  chapter  eighty-one. 

See  the  20  &  21  Vict.  c.  81,  tit.  "Gemetery,"  Vol.  I. 

See  as  to  the  mode  of  levying  general  district  rates,  the  11  &  12  Vict, 
c.  63,  ss.  87-106,  post,  478  et  seq.  And  see,  as  to  the  mode  of  providing 
for  the  expenses  incurred  in  the  exercise  of  the  powers  given  by  this  sec- 
tion, the  23  &  24  Vict.  c.  64,  tit.  "  Cemetery,"  Vol.  I. 

By  the  24  &  25  Vict.  c.  61,  s.  21,  infra,  local  boards  may  repair  fences 
surrounding  burial  grounds. 

By  the  24  &  25  Vict.  c.  61,  s.  21,  all  local  boards  of  health  constituted 
burial  boards  may  from  time  to  time  repair  and  uphold  the  fences  sur- 
rounding any  burial  ground  which  shall  have  been  discontinued  as  such 
within  their  jurisdiction,  or  take  down  such  fences  and  substitute  others 
in  Ueu  thereof,  and  shall  from  time  to  time  take  the  necessary  steps  for 
preventing  the  desecration  of  such  burial  grounds,  and  placing  them  in 
a  proper  sanitary  condition ;  and  where  such  burial  boards  are  a  local 
board  of  health,  they  may  from  time  to  time  pass  bye-laws  for  the  pre- 
servation and  regulation  of  all  burial  grounds  mthin  their  limits,  and 
the  expense  of  carrying  this  section  into  execution  may  be  defrayed  out 
of  any  rates  authorized  to  be  levied  by  any  local  board  constituted  a 
burial  board. 

See  the  21  &  22.  Vict.  c.  98,  s.  49,  ante,  473. 

By  the  29  &  30  Vict.  c.  90,  s.  44,  when  the  district  of  a  burial  board 
is  conterminous  with  the  district  of  a  local  board  of  health,  the  burial 
board  may,  by  resolution  of  the  vestry,  and  by  agreement  of  the  burial 
board  and  local  board,  transfer  to  the  local  board  aU  their  estate,  pro- 
perty, rights,  powers,  duties,  and  liabilities,  as  if  the  local  board  had 
been  appointed  a  burial  board  by  order  in  council  under  the  fourth  sec- 
tion of  the  Act  of  the  session  of  the  twentieth  and  twenty-first  years  of 
the  reign  of  her  present  Majesty,  chapter  eighty-one. 

22.  Pdeohasb,  bio.  0¥  Lands. 

By  the  11  &  12  Vict.  c.  63,  s.  84,  the  local  board  of  health,  by  agree- 
ment, may  purchase,  or  take  upon  lease,  sell  or  exchange,  any  lands  or 
premises  for  the  purposes  of  this  Act ;  [and  the  "  Lands  Clauses  Con- 
soUdation  Act,  1845,"  except  the  parts  and  enactments  of  that  Act  with 
respect  to  the  purchase  and  taking  of  lands  otherwise  than  by  agree- 
ment, and  with  respect  to  the  recovery  of  forfeitures,  penalties,  and 
costs,  and  with  respect  to  lands  acquired  by  the  promoters  of  the  under- 
taldng,  but  wliich  shall  not  be  wanted  for  the  purposes  thereof,  shall,  in 
so  far  as  the  same  is  consistent  with  this  Act,  be  incorporated  with  this 
Act ;]  and  for  the  purposes  of  this  Act  the  expression  "  the  promoters  of 
the  undertaking,"  wherever  used  in  the  said  "  Lands  Clauses  Consolida- 
tion Act,"  shall  mean  the  local  board  of  health  mentioned  in  this  Act ; 
and  all  lands  and  premises  wliich  shall  be  purchased,  hired,  or  taken,  on 
lease  by  the  local  board  of  health  of  any  non-corporate  district  shall  be 
conveyed,  demised,  and  assured  to  such  local  board  and  their  succes- 
sors, in  trust  for  the  purposes  of  this  Act,  and  shall  be  accepted,  taken, 
and  held  by  them  as  a  body  corporate. 

So  much  of  this  section  as  incorporates  the  "  Lands  Clauses  Consoli- 
dation Act,  1845,"  is  repealed,  and  other  provisions  are  substituted  by 
the  21  &  22  Vict,  c:  98,  s.  75,  post,  475. 
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By  the  29  &  30  Vict.  o.  93,  s.  47,  post,  476,  tMs  section  is  to  be  con-  22.  Purchase, 

strued  as  if  the  words  "  by  agreement  "  had  been  expressly  repealed  by  etc.  of  Lands. 

the  21  &  22  Vict.  c.  98,  s.  75,  infra.  


By  the  21  &  22  Vict.  o.  98,  s.  75,  so  much  of  the  eighty-fourth  section 
of  tlie  "  Public  Health  Act,  1848,"  as  relates  to  the  incorporation  of  the 
"Lands  Clauses  Consolidation  Act,  1845,"  shall  be  repealed,  and  the 
following  regulations  shall  be  observed  with  respect  to  the  purchase  of 
land  by  local  boards  for  the  purposes  of  this  Act ;  (that  is  to  say,) 

(1.)  "  The  Lands  Clauses  Consolidation  Act,  1845,"  shall  be  incorpo- 
rated with  this  Act,  except  the  provisions  relating  to  access  to  the 
special  Act : 

(2.)  The  local  board,  before  putting  in  force  any  of  the  powers  of  the 
said  "Lands  Clauses  Consolidation  Act"  with  respect  to  the  pur- 
chase and  taMng  of  land  otherwise  than  by  agreement,  shall 

Publish  once  at  the  least  in  each  of  three  consecutive  weeks  ia 
the  month  of  November  in  some  newspaper  circulated  in  the 
district  or  some  part  of  the  district  within  which  such  local 
board  has  juftsdiction  is  situate,  an  advertisement  describing 
shortly  the  nature  of  the  undertaking  in  respect  of  which  the 
land  is  proposed  to  be  taken,  naming  a  place  where  a  plan  of 
the  proposed  undertaking  may  be  seen  at  all  reasonable  hours, 
and  stating  the  quantity  of  land  that  they  require ;  and  shall 
further  in  the  month  of  December 

Serve  a  notice  in  manner  hereinafter  mentioned  on  every  owner 
or  reputed  owner,  lessee  or  reputed  lessee  and  occupier  of  such 
land,  defining  in  each  case  the  particular  land  intended  to  be 
taken,  and  requiring  an  answer,  stating  whether  the  person  so 
served  assents,  dissents,  or  is  neuter  in  respect  of  taking  such 
land ;  such  notice  to  be  served 

By  delivery  of  the  same  personally  on  the  party  required  to  be 
served,  or,  if  such  party  is  absent  abroad,  to  his  agent ;  or 

By  leaving  the  same  at  the  usual  or  last  known  place  of  abode  of 
such  party  as  aforesaid ;  or 

By  forwardmg  the  same  by  post  in  a  registered  letter  addressed 
to  the  usual  or  last  known  place  of  abode  of  such  party : 

(3.)  Upon  compliance  with  the  provisions  herein-before  contained  with 
respect  to  advertisements  and  notices,  the  local  board  may,  if  they 
shaU.  think  fit,  present  a  petitioai  under  their  seal  to  one  of  her  Ma- 
jesty's principal  secretaries  of  state ;  the  petition  shaU  state  the 
land  intended  to  be  taken,  and  the  purposes  for  which  it  is  required, 
and  the  names  of  the  owners,  lessees,  and  occupiers  of  land  who 
have  assented,  dissented,  or  are  neuter  in  respect  of  the  taking  such 
land,  or  who  have  returned  no  answer  to  the  notices ;  it  shall  pray 
that  the  local  board  may,  with  reference  to  such  land,  be  allowed  to 
put  in  force  the  powers  of  the  said  "  Lands  Clauses  Consohdation 
Acts  "  with  respect  to  the  purchase  and  taking  of  land  otherwise 
than  by  agreement,  and  such  prayer  shall  be  supported  by  such  evi- 
dence as  the  secretary  of  state  requires. 

(4.)  Upon  the  receipt  of  such  petition,  and  upon  due  proof  of  the 
proper  advertisements  having  been  published  and  notices  served, 
the  secretary  of  state  shall  take  such  petition  into  consideration, 
and  may  either  diamiss  the  same,  or  direct  an  inquiry  in  the  district 
in  which  the  land  is  situate,  or  otherwise  inquire  as  to  the  propriety 
of  assenting  to  the  prayer  of  such  petition ;  but  untU.  such  inquiry 
has  been  made  in  the  distriot,  after  such  notice  as  may  be  directed 
by  the  secretary  of  state,  no  provisional  order  shall  be  made  affect- 
ing any  land  without  the  consent  of  the  owners,  lessees,  and  occu- 
piers thereof 
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(5.)  After  the  completion  of  the  inquiiy  as  last  aforesaid,  the  secretary 
of  state  may,  by  provisional  order,  empower  the  local  board  to  put 
in  force  with  reference  to  the  land  referred  to  in  such  order  the 
powers  of  the  said  "  Lands  Clauses  Consolidation  Act "  with  re- 
spect to  the  purchase  and  taking  of  land  otherwise  than  by  agree- 
ment, or  any  of  them,  and  either  absolutely  or  with  such  conditions 
and  modifications  as  he  may  think  fit,  and  it  shall  be  the  duty  of 
the  local  board  to  serve  a  copy  of  any  order  so  made  in  the  manner 
and  upon  the  person  in  which  and  upon  whom  notices  in  respect  of 
such  land  are  hereinbefore  required  to  be  served. 

(6.)  No  provisional  order  so  made  shall  be  of  any  validity  unless  the 
same  has  been  confirmed  by  Act  of  Parliament,  and  it  shall  be  law- 
ful for  the  secretary  of  state  as  soon  as  conveniently  may  be  to  ob- 
taia  such  confirmation,  and  the  Act  confirming  such  order  shall  be 
deemed  to  be  a  pubUc  general  Act  of  Parliament. 

(7.)  All  costs,  charges,  and  expenses  incurred  by  the  said  secretary  of 
state  in  relation  to  any  such  provisional  order  as  last  aforesaid  shall, 
to  such  amount  as  the  commissioners  of  her  Majesty's  treasury  think 
proper  to  direct,  become  a  charge  upon  th,e  general  district  rates 
levied  in  the  district  to  which  such  order  relates,  and  be  repaid  to 
the  said  conunissioners  of  her  Majesty's  treasury  by  annual  instal- 
ments not  exceeding  five,  together  with  interest  after  the  yearly  rate 
of  five  pounds  in  the  hundred,  to  be  computed  from  the  date  of  any 
such  last-mentioned  order,  upon  so  much  of  the  principal  sum  due 
in  respect  of  the  said  costs,  charges,  and  expenses  as  may  from  time 
to  time  remain  unpaid. 

See  the  "Lands  Clauses  Consohdation  Act,"  ante,  185.  And  see  the 
24  &  25  Vict.  c.  61,  s.  18,  ^osi,  subsect.  33. 

By  the  24  &  25  Vict.  c.  61,  s.  37,  post,  subsect.  83,  the  provisions  of 
this  section  as  to  costs  are  extended  to  all  provisional  orders  made  under 
this  Act. 

A  provisional  order  not  confirmed  cannot  be  brought  up  by  certiorari 
for  the  purpose  of  being  quashed.  (Frewen  v.  Hastings  Local  Board, 
34  L.  J.,  Q.  B.  159.) 

See  the  29  &  30  Vict.  c.  90,  s.  47,  infra. 

By  the  -34  &  25  Vict.  c.  61,  s.  18,  in  the  construction  of  the  "  Lands 
Clauses  Consohdation  Act,  1845,"  for  the  purposes  of  any  provisional 
order  under  the  "  Local  Government  Act,  1858,"(a)  conferring  powers  for 
the  taking  of  land  otherwise  than  by  agreement,  the  term  "  special  Act " 
shall  mean  the  Act  confirming  such  order,  and  "the  date  of  the  passing 
of  the  special  Act "  shaU  mean  the  date  of  the  passing  of  the  Act  con- 
firming such  order. 

Sect.  32.  Local  boards  shall  have  the  same  powers  with  regard  to  any 
lands  purchased  by  them'  under  or  for  the  purposes  of  the  "  Local  Go- 
vernment Act,  1858,"  or  any  Act  incorporated  therewith,  which  they  now 
have  with  regard  to  lands  purchased  for  the  purpose  of  making  or  en- 
larging streets  under  the  powers  of  the  said  Act. 

See  these  powers  in  sect.  38  et  seq.,  ante,  464. 

By  the  29  &  30  Vict.  c.  90,  s.  47,  the  authority  confeiTed  on  one  of 
her  Majesty's  principal  secretaries  of  state  by  section  seventy-five  of  the 
"  Local  Government  Act,  1858,"  to  empower  by  provisional  order  a  local 
board  to  put  in  force,  with  reference  to  the  land  referred  to  in  such  order, 
the  powers  of  the  "  Lands  Clauses  Consohdation  Act,  1845,"  with  respect 
to  the  purchase  and  taking  of  lands  otherwise  than  by  agreement,  shall 
extend  and  apply,  and  shall  be  deemed  to  have  always  extended  and 
apphed,  to  every  case  in  which,  by  the  "Public  Health  Act,  1848,"  and 


(a)  See  sect.  75,  ante,  475. 
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the  "  Local  Government  Act,  1858,"  or  either  of  them,  or  any  Act  ex- 
tending or  amending  those  Acts,  or  either  of  them,  a  local  board  are  au- 
thorized to  purchase,  provide,  use,  or  take  lands  or  premises  for  any  of 
the  purposes  of  the  said  Acts  or  either  of  them,  or  of  any  such  Act  as 
aforesaid;  and  sections  seventy-tliree  and  eighty-four  of  the  "Public 
Health  Act,  1848,"  shall  he  construed  as  if  the  words  "by  agreement" 
therein  respectively  used  had  been  expressly  repealed  by  section  seventy- 
five  of  the  "  Local  Government  Act,  1858." 
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23.    CONTEACIS. 

By  the  11  &  13  Vict.  c.  63,  s.  85,  the  local  board  of  health  may  enter 
into  aU  such  contracts  as  may  he  necessary  for  carrying  this  Act  into 
execution ;  and  every  such  contract  whereof  the  value  or  amount  shall 
exceed  ten  pounds  shall  be  in  writing,  and  (in  the  case  of  a  non-corporate 
district)  sealed  with  the  seal  of  the  local  board  by  whom  the  same  is 
entered  into,  and  signed  by  five  or  more  members  thereof,  and  (in  the 
case  of  a  corporate  district)  sealed  with  the  common  seal,  and  shall 
specify  the  work,  materials,  matters,  or  things  to  be  furnished,  had,  or 
done,  the  price  to  be  paid,  and  the  time  or  times  within  which  the  con- 
tract is  to  be  performed,  and  shall  fix  and  specify  some  pecuniaiy 
penalty  to  be  paid  in  case  the  terms  of  the  contract  are  not  duly  per- 
formed ;  and  every  contract  so  entered  into,  and  duly  executed  by  the 
other  parties  thereto,  shall  be  binding  on  the  local  board  by  whom  the 
same  is  executed,  and  their  successors,  and  upon  all  other  parties  thereto, 
and  their  executors,  administrators,  successors,  or  assigns,  to  aU  intents 
and  purposes :  Provided  always,  that  the  said  local  board  may  compound 
with  any  contractor  i?r  other  person  in  respect  of  any  penalty  incurred 
by  reason  of  the  non-performance  of  any  contract  entered  into  as  afore- 
said, whether  such  penalty  be  mentioned  in  any  such  contract,  or  in  any 
bond  or  otherwise,  for  such  sums  of  money  or  other  recompense  as  to 
such  local  board  may  seem  proper :  Provided  also,  that  before  contract- 
ing for  the  execution  of  any  works  under  the  provisions  of  this  Act,  the 
said  local  board  shall  obtain  fi-om  the  surveyor  an  estimate  in  writing,  as 
well  of  the  probable  expense  of  executing  the  work  in  a  substantial 
manner  as  of  the  annual  expense  of  repairing  the  same ;  also  a  report  as 
to  the  most  advantageous  mode  of  contracting,  that  is  to  say,  whether 
by  contracting  only  for  the  execution  of  the  work,  or  for  executing  and 
also  maintaining  the  same  in  repair  during  a  term  of  years  or  otherwise : 
Provided  also,  that  before  any  contract  of  the  value  or  amount  of  one 
hundred  pounds  or  upwards  is  entered  into  by  the  said  local  board,  ten 
days'  public  notice  at  the  least  shall  be  given,  expressing  the  nature  and 
purpose  thereof,  and  inviting  tenders  for  the  execution  of  the  same ;  and 
the  said  local  board  shall  require  and  take  sufficient  security  for  the  due 
performance  of  the  same. 

The  contract  will  be  binding  on  the  local  board,  although  the  pro- 
visoes as  to  specifying  the  work,  etc.,  are  not  complied  with,  those  pro- 
visoes being  only  directory,  and  not  conditions  precedent  to  the  right  to 
contract  with  tMrd  parties.  {No-well  v.  The  Mayor,  eto.,  of  Worcester, 
9  Uxoh.  457;,  23  L.  J.,  Exoh.  139.  And  see  Cunningham  v.  Wolver- 
hampton Local  Board,  ante,  463.)  But  in  the  case  of  a  non-corporate 
district,  the  contract  must  be  sealed  with  the  seal  of  the  board,  and  signed 
by  five  or  more  members,  or  the  contractor  will  not  be  able  to  enforce 
it  against  the  board.  {Frend  v.  Dennett,  4  O.  B.,  N.  8.  576 ;  27  L.  J., 
C.  P.  314.  See  also  the  same  case  in  Chancery  5  L.  T.,  N.  8.  73,  where 
Wood,  V.O.,  gave  a  similar  decision.)  Even  where  there  is  a  contract 
complying  with  the  provisions  of  this  section,  the  board  will  not  be 
liable  for  any  extra  work  not  contracted  for  by  deed.  [Rutledge  v.  Farn- 
liam  Local  Board,  %  F.  &  F.  406.) 

A  local  board  being  indebted  to  a  contractor  in  the  sum  of  i£1083. 16s.  8d. 
for  works  necessary  for  carrying  the  Act  into  execution  in  the  district. 
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agreed  on  the  ISth  July,  1856,  to  pay  ^1000  in  full  satisfaction  of  the 
sum  due,  and  to  consent  to  a  judge's  order  for  immediate  judgment  for 
that  sum,  with  interest  and  costs,  and  that  the  same  should  be  paid  on 
the  27th  December,  1856 ;  and  it  was  held  that  they  had  power  under 
this  section  to  enter  into  such  an  agreement.  (Reg.  v.  Motherham  Local 
Board,  8  El.  S  Bl.  906 ;  27  L.  J.,  Q.  B.  156.)  Where  a  contract  for 
doing  repairs  to  a  street  which  the  adjoining  owners,  after  notice  served 
upon  them,  had  refused  to  perform,  contained  a  stipulation  that  the  con- 
tractor should  be  paid  for  the  work  when  and  as  the  money  was  collected 
from  the  owners,  and,  owing  to  the  notice  served  on  the  owners  being  in- 
formal, the  board  were  unable  to  coUect  from  them  the  funds  for  defray- 
ing the  expenses  of  the  works,  it  was  held  that  there  was  an  implied 
undertaking  on  the  part  of  the  board  to  do  aU  things  necessary  to  enable 
them  to  fulfil  the  contract,  and  that  their  inabihty,  by  reason  of  the 
defective  notice,  to  coUect  the  necessary  funds,  was  no  answer  to  an 
action  by  the  contractor  to  recover  the  cost  of  the  works.  ( Worthington 
v.  Sudlow,  2  B.  d  S.  508;  31  L.  J.,  Q.  B.  131.) 

The  members  of  a  local  board  are  not  individually  liable  upon  orders 
given  by  and  for  work  done  for  the  local  board.  "Where  the  instructions 
to  the  plaintiff  were  given,  and  the  opposition  to  a  gas  bill  was  carried 
on  by  the  local  board,  it  was  held  that  the  members  were  not  individually 
liable  to  the  plaintiff  for  his  expenses  as  a  witness  before  a  parUamentary 
committee  in  opposition  to  the  bill.     {Bailey  v.  Ouckson,  7  W.  B.  16.) 


34.  Rates. 

The  11  &  12  Vict.  c.  63,  s.  86,  empowering  the  board  to  make 
and  levy  special  district  rates,  is  repealed  by  the  31  &  23  Vict.  c.  98,  s. 
54,  post,  484,  which,  however,  provides  that  all  debts  incurred  or  con- 
tracts or  engagements  entered  into  by  or  to  any  board  previous  to  the 
passiag  of  that  Act  shaU  be  enforced,  and  all  powers  of  raising  money 
by  rates,  etc.,  for  satisfying  such  debts,  etc.,  shall  be  exercised,  as  if  that 
Act  had  not  been  passed.  See  also  the  24  &  25  Vict.  c.  61,  ss.  13,  13, 
post,  487. 

Sect.  87.  The  treasurer  shall  keep  a  separate  account,  to  be  called 
"the  district  fund  account,"  and  the  moneys  carried  to  such  account 
under  tlie  directions  of  this  Act  shall  be  applied  by  the  local  board  of 
health  in  defraying  such  of  tlae  expenses  incurred  or  to  be  incurred  by 
the  said  local  board  in  carrying  tins  Act  into  execution,  and  not  other- 
wise expressly  provided  for,  as  they  niay  think  proper;  and  the  said 
local  board  shall  from  time  to  time,  when  and  as  often  as  occasion  may 
require,  make  and  levy,  in  addition  to  any  other  rate,  a  rate  or  rates  to 
be  called  "  general  district  rates,"  for  defraying  such  expenses  as  are 
charged  upon  that  rate  by  this  Act,  and  such  other  expenses  of  executing 
this  Act  in  any  district  as  are  not  provided  for  by  any  other  rate,  or  de- 
fr-ayed  out  of  the  said  district  fund  account. 

See  sect.  59,  ante,  455,  sect.  73,  ante,  463,  and  sect.  133,  and  the  21  & 
22  Vict.  c.  98,  ss.  47,  67,  post,  506,  511,  in  which  sums  are  directed 
to  be  carried  to  the  district  fund  account. 

See,  as  to  expenses  specially  charged  upon  the  general  district  rate, 
sects.  11,  30,  37,  40,  42,  57,  58,  71,  and  80,  ante,  and  sect.  144,  and  the 
21  &  22  Vict.  c.  98,  ss.  47,  60,  post,  and  s.  75,  ante. 

Sect  88,  which  relates  to  the  mode  of  assessing  property  to  the 
general  district  rate,  is  repealed  and  other  provisions  are  substituted  by 
the  21  &  33  Vict.  c.  98,  s.  55,  post,  484. 

Sect.  89.  The  local  board  of  health  may  make  and  levy  the  said 
[special  and]  general  district  rates,  or  any  [or  either]  of  them,  prospec- 
tively in  order  to  raise  money  for  the  payment  of  mtiire  charges  and 
expenses,  or  retrospectively  in  order  to  raise  money  for  the  payment  of 
charges  and  expenses  which  may  have  been  incurred  at  any  time  within 
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six  months  before  the  making  of  the  rate ;  and  if  at  the  time  of  maldng 
any  general  [or  special]  district  rate  any  premises  in  respect  of  which 
the  rate  may  be  made  are  unoccupied,  such  premises  shall  be  included 
in  the  rate,  but  the  rate  shall  not  be  charged  upon  any  person  iq  respect 
of  the  same  whilst  they  continued  to  he  unoccupied ;  and  if  any  such 
premises  are  afterwards  occupied  during  any  part  of  the  period  for  which 
the  rate  was  made,  and  before  the  same  shall  have  been  fuUy  paid,  the 
name  of  the  incoming  tenant  shall  be  inserted  ia  the  rate,  and  thereupon 
so  much  of  the  rate  as  at  the  commencement  of  his  tenancy  may  be  in  pro- 
portion to  the  remaiuder  of  the  said  period  shall  be  collected,  recovered, 
and  paid  in  the  same  manner  iu  aU  respects  as  if  the  premises  had  been 
occupied  at  the  time  when  the  rate  was  made ;  and  if  any  owner  or 
occupier  assessed  or  hable  to  any  such  rate  cease  to  be  owner  or  occupier 
of  the  premises  in  respect  whereof  he  is  so  assessed  or  hable,  before  the 
end  of  the  period  for  which  the  rate  was  made,  and  before  the  same  is 
fuUy  paid  off,  he  shall  be  liable  to  pay  only  such  part  of  the  rate  as  shall 
be  in  proportion  to  the  time  during  which  he  continues  to  be  such  owner 
or  occupier ;  and  in  every  such  case,  if  any  person  afterwards  become 
owner  or  occupier  of  the  premises  during  part  of  the  said  period,  he  shall 
pay  such  part  of  the  rate  as  shall  be  in  proportion  to  tlae  time  during 
which  he  continues  to  be  such  owner  or  occupier,  and  the  same  shall  be 
recovered  from  him  in  the  same  manner  as  if  he  had  been  originally 
assessed  or  hable ;  and  the  said  local  board  may  from  time  to  time  divide 
their  district,  or  any  street  therein,  into  one  or  more  parts,  for  aU  or  any 
or  either  of  the  purposes  of  this  Act,  and  make  a  separate  assessment 
upon  any  such  part  for  and  in  respect  of  all  or  any  of  the  purposes  for 
which  the  same  is  formed ;  and  in  every  such  part,  so  far  as  relates  to 
the  purposes  in  respect  of  which  such  separate  assessment  is  made,  shall 
be  exempt  from  any  other  assessment  under  this  Act :  Provided  always, 
that  if  any  expenses  are  incurred  or  to  be  incurred  in  respect  of  two  or 
more  parts  of  a  district  in  common  the  same  shall  be  apportioned  be- 
tween them  in  a  fair  and  equitable  manner. 

The  21  &  22  Vict.  c.  98,  s.  54,  post,  484,  enacts  that,  whenever  special 
district  rate  is  mentioned  in  this  Act,  the  Act  shall  be  read  as  if  no  such 
rate  were  mentioned  therein. 

By  the  21  &  22  Vict.  c.  98,  s.  54,  post,  484,  if  the  rate  is  appealed  against, 
the  time  of  appeal,  etc.,  is  to  be  excluded  from  the  six  months.  Where 
a  local  board,  being  indebted  to  a  contractor  in  the  sum  of  i61083. 16s.  8f^. 
for  works  necessary  for  carrying  the  Act  into  execution  in  their  district, 
on  the  12th  of  July,  1856,  agreed  to  pay  sElOOO  in  fall  satisfaction  of  the 
sum  due,  and  to  consent  to  a  judge's  order  for  immediate  judgment  for 
that  sum  with  interest  and  costs,  and  that  the  same  should  be  paid  on 
the  27th  of  December,  1856,  it  was  held  that  the  judgment  was  a  charge 
within  this  section,  and  that,  there  being  no  practicable  remedy  upon  it 
until  the  27th  of  December,  a  rate  might  be  made  within  six  months 
from  that  day ;  and  the  Court  gave  judgment  for  a  peremptory  manda- 
mus to  the  board  to  make  a  rate.  {Beg.  v.  Botherham  Looal  Board,  8  EL 
S  Bl.  906 ;  27  L.  J.,  Q.  B.  156.) 

Tliis  provision  does  not  apply  to  the  habihties  of  a  body  of  commis- 
sioners acting  imder  the  powers  of  an  improvement  Act  to  whom  the 
local  board  have  succeeded,  and  wMch  by  the  order  constituting  the  dis- 
trict are  charged  upon  the  rates.  Nor,  in  such  a  case,  is  a  plea  of  the 
statute  of  limitations  available.  (Ward  v.  Lowndes,  28  L.  J.,  Q.  B. 
265  ;  affirmed  on  appeal,  1  El.  £  El.  940  ;  29  L.  J.,  Q.  B.  40.) 

Where,  however,  a  rate  was  paid  erroneously,  and  judgment  had  been 
obtained  in  an  action  brought  to  recover  it  six  years  after  it  had  been 
paid,  the  Court  of  Queen's  Bench  refused  to  grant  a  mandamus  to  the 
local  hoard  to  levy  a  rate  and  repay  the  money,  on  the  ground  that  the 
action  should  have  been  brought  within  six  months  after  the  money  was 
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24.  Bates,  paid.  (Burland  v.  Kingston-upon-Hull  Local  Board,  Z  B.  <B  S.  271 ; 
32  L.  J.,  Q.  B.  17.) 

A  mandamus  to  levy  a  rate  for  paying  off  a  contract-debt  may  issue 
within  six  months  after  judgment  has  been  obtaiaed,  although  the  action 
was  not  commenced  until  more  than  six  months  after  the  claim  accrued, 
if  no  undue  delay  has  taken  place.  ( Worthington  v.  Hutton,  Law  Rep., 
1  Q.  B.  63  ;  35  L.  J.,  Q.  B.  61.) 

Where  there  is  a  claim  for  compensation  for  damage  in  respect  of 
which  an  award  has  been  made,  the  six  months  must  be  reckoned  from 
the  making  of  the  award,  and  not  from  the  time  when  the  damage  was 
sustained.  {Ringland  v.  Lowndes,  33  L.  J.,  O.  P.  25.)  It  is  no  answer 
to  an  application  for  a  mandamus  to  compel  the  board  to  levy  a  rate, 
that  the  board  may  possibly  have  funds  to  pay  the  amount  required,  and 
that  a  fresh  rate  may  not  be  necessary.  (Bingland  v.  Lowndes,  33  L.  J., 
O.  P.  25.) 

Past  and  future  expenses  may  be  provided  for  in  one  and  the  same 
rate,  so  long  as  the  different  items  are  sufficiently  specified  iu  the  esti- 
mate. {Reg.  V.  Worhsop  Local  Board,  34  L.  J.,  M.  O.  220 ;  b.B.  S  8. 
951.) 

The  rate  must  be  authenticated  in  the  manner  pointed  out  by  sect.  149. 
(Reg.  V.  Worksop  Local  Board,  34  L.  J.,  M.  O.  220.) 

In  Dorling  v.  The  Epsom  Local  Board  of  Health  (5  El.  S  Bl.  471 ; 
24  L.  J.,  M.  O.  152),  where  the  board  had  made  a  special  district  rate 
over  the  entire  district  for  (amongst  other  things)  expenses  incurred  in 
permanent  works  for  sewerage,  the  supply  of  water,  and  for  lighting  a 
portion  of  the  district,  it  was  held  that  it  was  discretionary  with  the 
board  to  exercise  this  power  of  dividing  the  district,  and  that  an  occupier 
might  be  assessed  to  the  rate,  although  his  premises  derived  no  direct  or 
•  immediate  benefit  from  the  works  to  meet  the  expenses  of  wliich  the  rate 

was  imposed. 

Private  Improve-       Sect.  90.  Whenever  the  local  board  of  health  have  incurred  or  become 
mcnt  rates.  liable  to  any  expenses  which  by  this  Act  are  or  by  the  said  local  board 

shall  be  declared  to  be  private  improvement  expenses,  the  said  local 
board  may,  if  they  shall  think  fit,  make  and  levy  upon  the  occupier  of 
the  premises  in  respect  of  which  the  expenses  shall  have  been  incurred, 
except  in  the  cases  hereinafter  provided,  in  addition  to  aU  other  rates,  a 
rate  or  rates  to  be  called  private  improvement  rates,  of  such  amount  as 
vrill  be  sufficient  to  discharge  such  expenses,  together  with  iuterest 
thereon  at  a  rate  not  exceeding  five  pounds  in  the  hundred,  in  such 
period  not  exceeding  tliirty  years  as  the  said  local  board  shall  in  each  case 
determine  :  Provided  always,  that  whenever  any  premises  in  respect  of 
which  any  private  improvement  rate  is  made  become  unoccupied  before 
the  expiration  of  the  period  for  which  the  rate  was  made,  or  before  the 
same  is  fully  paid  off,  such  rate  shaU.  become  a  charge  upon  and  be 
paid  by  the  owner  of  the  premises  so  long  as  the  same  continue  to  be  un- 
occupied. 

See,  as  to  the  expenses  which  may  be  declared  to  be  private  improve- 
ment expenses,  sects.  49,  51,  54,  58,  69,  and  76,  ante ;  and,  as  to  the  mode 
of  raising  money  to  pay  for  them,  the  21  &  22  Vict.  c.  98,  sects.  58  and  59, 
post,  490,  491. 

See,  as  to  "  the  cases  hereinafter  provided  for,"  the  21  &  22  Vict.  c.  98, 
s.  5h,post,  485. 

By  the  21  &  22  Vict.  c.  98,  s.  54,  post,  484,  no  publication  of  private 
improvement  rates  is  necessary. 

See  further  provisions  as  to  the  payment  of  expenses  due  from  owners 
21  &  22  Vict.  c.  98,  ss.  62,  63,  ^os«,  510. 

Proportion  of  Sect.  91.  If  the  occupier  by  whom  any  private  improvement  rate  is 

private  improve-    p^id  holds  the  premises  in  respect  of  which  the  rate  is  made  at  a  rent  not 
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less  than  the  raokrent,  he  shall  he  entitled,  to  deduct  three-fourths  of  the 
amount  paid  hy  him  on  aooount  of  such  rate  from  the  rent  payable  by 
him  to  his  landlord,  and  if  he  hold  at  a  rent  less  than  the  rackrent  he  "e'dV^'f  d'f ^ 
shall  be  entitled  to  deduct  from  the  rent  so  payable  by  him  such  propor-  rent. 
tion  of  three-fourths  of  the  rate  as  his  rent  bears  to  the  rackrent ;  and  if 
the  landlord  from  whose  rent  any  deduction  is  made  under  the  provision 
last  aforesaid  is  himself  liable  to  the  payment  of  rent  for  the  premises  in 
respect  of  which  the  deduction  is  made,  and  holds  the  same  for  a  term 
of  wlaich  less  than  twenty  years  is  unexpired,  but  not  otherwise,  he  may 
deduct  from  the  rent  so  payable  by  hitu  such  proportion  of  the  simi  de- 
ducted from  the  rent  payable  to  hiin  as  the  rent  payable  by  him  bears  to 
the  rent  payable  to  him,  and  so  in  succession  with  respect  to  every  landlord 
(holding  for  a  term  of  which  less  than  twenty  years  is  unexpired)  of  the 
same  premises  both  receiving  and  liable  to  pay  rent  in  respect  thereof: 
Provided  always,  that  nothing  herein  contained  shall  be  construed  to 
entitle  any  person  to  deduct  from  the  rent  payable  by  him  more  than 
the  whole  sum  deducted  from  the  rent  payable  to  him. 

Sect.  92.  At  anytime  before  the  expiration  of  the  period  for  which  any   Redemption  of 
[special  district  rate  or]  private  improvement  rate  is  made,  the  owner   and°privSe"im- 
or  occupier  of  the  premises  assessed  thereto  may  redeem  the  same,  by  provement  rates 
paying  to  the  local  board  of  health  the  expenses  in  respect  of  which  the 
rate  was  made,  or  such  part  thereof  as  may  not  have  been  defrayed  by 
siuns  already  levied  in  respect  of  the  same. 

The  21  &  22  Vict.  c.  98,  s.  54,  post,  484,  abolishes  special  district  rates. 

Sect.  93.  Whenever  and  so  long  as  any  premises  are  supplied  with  Water  Rate, 
water  by  the  local  board  of  health,  for  the  purposes  of  domestic  use, 
cleanliness,  or  drainage,  they  shall  make  and  levy,  in  addition  to  any 
other  rate,  a  water  rate  upon  the  occupier  except  as  hereinafter  provided, 
and  the  rate  so  made  shall  be  assessed  upon  the  net  annual  value  of  the 
premises,  ascertained  in  the  maimer  hereinbefore  prescribed  with  respect 
to  the  said  [special  and]  general  district  rates ;  and  when  several  houses  in 
the  separate  occupation  of  several  persons  are  suppKed  by  one  common 
pipe,  the  respective  houses  shaU  be  charged  with  the  payment  of  water 
rates  in  the  same  manner  as  if  each  house  had  been  supplied  with  water 
by  a  separate  pipe  :  Provided  always,  that  in  any  district  to  be  called  the  Agreements  with 
Oxford  or  Cambridge  district  the  local  board  of  health,  with  the  consent  universities, 
.of  the  said  general  board,  may  supply  water  to  any  hall,  college,  or  pre- 
mises of  the  university  within  such  district  upon  such  terms  with  respect 
to  the  mode  of  paying  for  such  supply  as  shall  from  time  to  time  be 
agreed  upon  between  such  university,  or  any  haE.  or  coUege  thereof,  and 
the  said  local  board. 

For  the  cases  in  which  the  owner  may  be  made  to  pay,  see  the  21  &  22 
Vict.  c.  98,  s.  55,  post,  485. 

The  mode  of  ascertaining  the  annual  value  of  the  premises  was  pre- 
scribed by  sect.  88,  for  which,  however,  the  21  &  22  Vict.  o.  98,  s.  55, 
post,  485,  is  now  substituted. 

Special  district  rates  are  abolished  by  the  21  &  22  Vict.  c.  98,  s.  54, 
post,  484. 
■  See,  as  to  the  constitution  of  the  Oxford  and  Cambridge  districts,  s.  31, 
ante,  441. 

Sect.  94.  The  said  water  rate  shall  be  payable  in  advance ;  and  whenever  water  rate  pay- 
any  person  supplied  vidth  water  under  the  provisions  of  tliis  Act  neglects   ^i*'^  ">  advance, 
to  pay  the  water  rate  due  from  him,  upon  demand,  the  local  board  of  health 
may  prevent  the  water  from  flowing  into  the  premises  of  the  defaulter  in   Power  to  stop 
such  manner  as  they  may  think  fit,  and  may  recover  the  arrears  due,  to-   ^on-payment  of 
gether  with  the  expenses  of  stopping  the  supply,  in  the  manner  hereia-   rates, 
after  provided  with  respect  to  the  recovery  of  rates  made  under  the 
authority  of  this  Act ;  provided  always,  that  the  stopping  or  cutting  off 
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any  supply  of  water  by  the  said  local  board  under  this  enactment  shall 
not  relieve  any  person  from  any  penalty  or  liability  to  which  he  would 
have  been  otherwise  subject. 

See,  as  to  the  recovery  of  rates,  sects.  103  and  104,  post,  483. 

Sect.  95,  wliich  relates  to  compounding  for  rates,  is  repealed,  and  other 
provisions  are  substituted,  by  the  21  &  22  Vict.  c.  98,  s.  hf),post,  485. 

Sect.  96.  It  shall  be  lawful  for  the  local  board  of  health  to  reduce  or 
remit  the  pa3'ment  of  any  rate  on  account  of  the  poverty  of  any  person 
liable  to  the  payment  thereof.     " 

Sect.  97.  Nothing  in  this  Act  shall  alter,  interfere  with,  or  affect  any 
lease,  contract,  or  agreement  wliich  shall  have  been  made  or  entered 
into  between  landlord  and  tenant  before  this  Act  is  applied  to  the  district 
in  which  the  premises  are  situate  in  respect  of  which  the  lease,  contract, 
or  agreement  was  made. 

Sect.  98.  The  local  board  of  health,  before  proceeding  to  make  any 
general  [or  special]  district  rate  or  private  improvement  rate  under  this 
Act,  shall  cause  an  estimate  to  be  prepared  of  the  money  required  for 
the  purposes  in  respect  of  wliich  the  rate  is  to  be  made,  showing  the 
several  sums  required  for  each  of  such  purposes;  the  rateable  value  of 
the  property  assessable,  and  the  amount  of  rate  which  for  those  purposes 
it  is  necessary  to  make  upon  each  pound  of  such  value ;  and  the  estimate 
so  made  shall  forthwith,  after  being  approved  of  by  the  said  local  board, 
be  entered  in  the  rate  hook,  and  be  kept  at  their  of&ce,  open  to  public 
inspection  during  office  hours  thereat. 

It  seems  doubtful  what  is  the  effect  of  omitting  to  prepare  an  estimate, 
or  preparing  one  which  does  not  show  the  several  sums  required  for 
each  purpose  separately.     {Reg.  v.  Worksop,  34  L.  J.,  M.  O.  220.) 

Special  district  rates  are  abohshed  by  the  21  &  22  Vict.  c.  98,  s.  54, 
post,  484. 

Sect.  99.  Public  notice  of  intention  to  make  any  general  [or  special] 
district  rate,  and  of  the  time  at  which  it  is  intended  to  make  the  same, 
and  of  the  place  where  a  statement  of  the  proposed  rate  is  deposited  for 
inspection,  shall  he  given  by  the  local  board  of  health,  in  tha  week  im- 
mediately before  the  day  on  which  the  rate  is  intended  to  be  made,  and 
at  least  seven  days  previously  thereto ;  but  in  case  of  proceedings  to 
levy  or  recover  any  rate  it  shall  not  be  necessary  to  prove  that  such  no- 
tice was  given. 

Special  district  rates  are  now  abolished  by  tlie  21  &  22  Vict.  c.  98, 
s.  54,  post,  484. 

Sect.  100.  Any  person  interested  in  or  assessed  to  any  rate  made  under 
this  Act  may  inspect  the  same,  and  any  estimate  made  previously  there- 
to, and  may  take  copies  of  or  extracts  therefrom,  witliout  fee  or  reward ; 
and  whosoever,  having  the  custody  of  such  estimate  or  rate,  refuses  to 
allow  or  does  not  permit  such  inspection,  or  such  copies  or  extracts  to 
be  taken,  shall  for  every  such  offence  be  liable  to  a  penalty  not  exceed- 
ing five  pounds. 

See,  as  to  the  recovery  of  penalties,  sects.  129-134,  post,  505-507. 

Sect.  101.  Whenever  the  name  of  any  owner  or  occupier  liable  to  be 
rated  under  tliis  Act  is  not  known  to  the  local  board  of  health,  it  shall 
be  sufficient  to  assess  and  designate  him  in  the  rate  as  "  the  owner  "  or 
"the  occupier"  of  the  premises  in  respect  of  which  the  assessment  is 
made,  without  further  description. 

Sect.  102.  The  local  Jboard  of  health  may  from  time  to  time  amend 
any  rate  made  in  pursuance  of  this  Act,  by  inserting  therein  the  name 
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of  any  person  claiming  and  entitled  to  have  his  name  inserted,  or  by 
inserting  the  name  of  any  person  who  ought  to  have  been  assessed,  or 
by  striking  out  the  name  of  any  person  who  ought  not  to  have  been 
assessed,  or  by  raising  or  reducing  the  sum  at  which  any  person  has 
been  assessed,  if  it  appear  to  the  said  local  board  that  he  has  been 
under-rated  or  over-rated,  or  by  maldng  any  other  alteration  which  will 
make  the  rate  conformable  to  the  provisions  of  this  Act ;  and  no  such 
amendment  shall  be  held  to  avoid  the  rate  :  Provided  always,  that  any 
person  who  may  feel  himself  aggrieved  by  any  such  amendment  shaU. 
have  the  same  right  of  appeal  therefrom  as  he  would  have  had  if  the 
matter  of  amendment  had  appeared  on  the  rate  originally  made,  and 
with  respect  to  him  the  amended  rate  shall  be  considered  to  have  been 
made  at  the  time  when  he  first  received  notice  of  the  amendment ;  and 
in  the  case  of  any  person  the  amount  of  whose  rate  is  increased  by  the 
amendment,  or  whose  name  is  thereby  newly  inserted  as  aforesaid,  the 
rate  shall  not  be  payable  by  him  until  seven  days  after  such  notice  shall 
have  been  given  to  him. 

See,  as  to  the  right  of  appeal,  sects.  135,  136,  post,  507. 

Sect.  103.  All  rates  made  or  collected  under  the  authority  of  this  Act 
shall  be  published  in  the  same  manner  as  poor-rates,  and  shaL.  commence 
and  be  payable  at  such  time  or  times,  and  shall  be  made  in  such  manner 
and  form,  and  be  collected  by.  such  persons,  and  either  together  or  sepa- 
rately, or  with  any  other  rate  or  tax,  as  the  local  board  of  health  shall 
from  time  to  time  appoint ;  and  if  any  person  assessed  to  any  such  rate 
fail  to  pay  the  same  when  due,  and  for  the  space  of  fourteen  days  after 
the  same  shall  have  been  lawfully  demanded  in  writing,  any  justice  may 
and  he  is  hereby  empowered  to  summon  the  defaulter  to  {ippear  before 
him,  or  any  other  justice,  at  a  time  and  place  to  be  mentioned  in  the 
summons,  to  show  cause  why  the  rate  in  arrear  should  not  be  paid ;  and 
in  case  the  defaulter  fail  to  appear  according  to  the  exigency  of  the  sum- 
mons, or  no  sufficient  cause  for  non-payment  be  shown,  the  justice  may, 
by  warrant  under  his  hand  and  seal,  cause  the  same  to  be  levied  by  dis- 
tress of  the  goods  and  chattels  of  the  defaulter  :  Provided  always,  that  if 
no  distress  sufficient  to  satisfy  the  amount  can  be  found  within  the  juris- 
diction of  the  justice  by  whom  such  warrant  is  granted,  and  it  so  appear 
upon  oath  before  a  justice  of  any  other  county  or  jurisdiction  in  which 
any  goods  or  chattels  of  the  defaulter  may  be,  the  last-mentioned  justice 
shall  endorse  his  signature  upon  the  said  warrant,  and  thereupon  the 
amount  to  be  levied,  or  so  much  thereof  as  may  be  unsatisfied,  shall  be 
levied  off  the  last-mentioned  goods  and  chattels,  in  the  same  manner  as 
if  the  defaulter  had  been  assessed  in  the  last-mentioned  county  or  juris- 
diction ;  and  if  any  person  quit  or  be  about  to  quit  any  premises  without 
payment  of  any  rate  then  due  from  him  in  respect  of  such  premises 
under  this  Act,  and  refuse  to  pay  the  same  after  lawful  demand  thereof 
in  writing,  any  justice  having  jurisdiction  where  such  person  resides  or 
his  goods  are  found  may  and  he  is  hereby  empowered  to  siunmon  him  to 
appear,  at  a  time  and  place  to  be  mentioned  in  the  summons,  to  show 
cause  why  the  rate  so  due  should  not  be  paid ;  and  in  case  the  defaulter 
fail  to  appear,  or  no  sufficient  cause  for  non-payment  be  shown,  the  justice 
may,  by  warrant  under  his  hand  and  seal,  cause  the  siun  to  be  levied  by 
distress  of  the  goods  and  chattels  of  the  defaulter. 

Improvement  rates  need  not  be  published.  See  the  21  &  22  Vict.  o. 
98,  s.  54,  post,  484. 

A  rate  is  not  void  for  want  of  publication ;  and  such  a  rate  not  having 
been  appealed  against,  justices  have  jurisdiction  to  issue  a  warrant  to 
enforce  it.    [Le  Feuvre  v.  Miller,  26  L.  J.,  M.  O.  175 ;  8  El.  S  SI.  321.) 

See  the  21  &  22  Vict.  c.  98,  sect.  54,  post,  484,  and  sect.  75,  ante,  475, 
as  to  the  service  of  notice  of  demand. 

By  the  21  &  22  Vict.  c.  98,  s.  54,  post,  484,  the  costs  of  the  levy  may 
be  included  in  the  warrant. 
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No  objection  which  is  ground  of  appeal  can  be  taken  before  the  justices 
-upon  the  hearing  of  the  summons ;  and  if  any  such  objection  is  taken, 
the  justice  ought  to  disregard  it ;  neither  has  he  any  jurisdiction  to  state 
a  case  upon  the  objection  under  the  20  &  21  Vict.  c.  43.  {Reg.  v.  New- 
man, 29  L.  J.,  M.  0.  117 ;  8.  P.  Luton  Local.  Board  v.  Davis,  2  El.  d 
Bl.  678  ;  29  L.  J.,  M.  C.  173.) 

Sect.  104.  Warrants  of  distress  for  the  recovery  of  any  rate  payable 
under  the  authority  of  this  Act  may  be  in  the  form  contained  in  the 
schedule  (D.)  annexed  to  this  Act  (see  the  foirm,  post),  or  to  the  like 
effect;  and  any  constable  authorized  by  any  such  warrant  who  shall 
neglect  or  refuse  to  make  distress  or  sale  pursuEint  to  the  same,  after 
being  required  so  to  do  by  a  collector  of  the  district  in  which  the  rate  in 
arrear  was  made,  shall  be  Kable  to  a  penalty  not  exceeding  five  pounds. 

Sect.  105.  Nothing  in  this  Act  shall  be  deemed  to  alter  or  interfere 
with  the  liability  of  the  universities  of  Oxford  and  Cambridge  respect- 
ively to  contiibute  in  the  propoi-tion  and  manner  specified  in  any  local 
Act  imder  which  the  Oxford  and  Cambridge  commissioners  respectively 
now  act  towards  the  expense  of  paving  and  pitching,  repairing,  lighting, 
and  cleansing,  under  the  powers  of  any  such  local  Act,  the  several 
streets,  lanes,  ways,  alleys,  passages,  and  places  within  the  jurisdiction 
of  such  commissioners  respectively;  and  in  case  any  difference  shall 
arise  between  eitlier  of  the  said  universities  and  the  local  board  of  health 
with  respect  to  the  proportion  and  manner  in  which  the  university  shall 
contribute  towards  any  expenses  under  this  Act,  and  to  which  the  uni- 
versity is  not  liable  under  any  such  local  Act,  the  same  shall  be  settled 
by  the  general  board  of  health :  Provided  also,  that  all  rates,  contribu- 
tions, and  sulns  of  money  which  may  become  payable  under  this  Act  by 
the  said  universities  respectively,  and  their  respective  halls  and  colleges, 
may  be  recovered  from  such  universities,  halls,  and  colleges,  in  the  same 
manner  in  all  respects  as  rates,  contributions,  and  sums  of  money  may 
now  be  recovered  from  them  by  virtue  of  any  such  local  Act. 

Sect.  106.  The  production  of  the  books  purporting  to  contain  any  rate 
or  assessment  made  under  this  Act  shall  alone,  and  without  any  other 
evidence  whatsoever,  be  received  as  prima  facie  evidence  of  the  making 
and  validity  of  the  rates  mentioned  therein. 

By  the  21  &  22  Vict.  c.  98,  s.  54,— 

(1.)  The  eighty-sixth  section  of  the  "  Public  Health  Act,  1848,"  shall 
be  repealed ;  and  whenever  special  district  rate  is  mentioned  in  the 
"  Public  Health  Act,  1848,"  that  Act  shall  be  read  as  if  no  such 
rate  were  mentioned  therein :  Provided  always,  that  all  debts  in- 
curred and  contracts  and  engagements  entered  into  by  or  to  any 
local  board  previously  to  the  passing  of  this  Act  shall  be  enforced, 
and  all  powers  vested  in  any  local  board  of  raising  money  by  rates, 
toUs,  or  other  means  for  the  purpose  of  satisfying  all  such  of  the 
said  debts,  contracts,  and  engagements  as  were  incurred  or  entered 
into  by  such  local  board,  shall  be  exercised  in  the  same  manner  as 
if  this  Act  had  not  been  passed. 

(2.)  No  publication  shall  be  required  of  any  private  improvement 
rate. 

(3.)  The  costs  of  the  levy  of  arrears  of  any  rate  may  be  included  in 
the  warrant  for  such  levy. 

(4.)  When  any  rate  is  appealed  against,  or  the  validity  of  any  rate  is 
disputed,  the  time  during  which  the  appeal  remains  undecided,  or 
any  legal  proceedings  concerning  or  relating  to  such  rate  shall  be 
pending,  shall  be  excluded  in  calculating  the  period  of  six  months 
within  which  the  rate  may  be  made  retrospectively. 

(5.)  Notice  of  demand  of  rates  may  be  served  in  the  same  way  as 
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notice  is  hereinafter  directed  to  be  served  by  a  local  board  before 
putting  in  force  the  powers  of  local  boards  for  the  taking  of  land 
otherwise  than  by  agreement. 

See  the  mode  of  serving  notices  pointed  out  in  sect.  75,  ante,  475. 

Sect.  55.  The  eighty-eighth  and  ninety-fifth  sections  of  the  "  Public 
Health  Act,  1848,"  shall  be  repealed,  and  in  Ueu  thereof  be  it  enacted, 
that  the  general  district  rates  shall  be  made  and  levied  upon  the  occupier 
of  aU  such  kinds  of  property  as  by  the  laws  in  force  for  the  time  being 
are  or  may  be  assessable  to  any  rate  for  the  relief  of  the  poor,  and  shall 
be  assessed  upon  the  full  net  annual  value  of  such  property,  ascertained 
by  the  rate  (if  any)  for  the  rehef  of  the  poor  made  next  before  the  making 
of  the  assessments  under  this  Act,  subject,  however,  to  the  following  ex- 
ceptions, regulations,  and  conditions,  namely, — 

The  owner,  instead  of  the  occupier,  may,  at  the  option  of  the  local 
board,  be  rated  in  cases — 

Where  the  rateable  value  of  any  premises  liable  to  assessment 

under  this  Act  does  not  exceed  the  sum  of  ten  pounds ;  oi'. 
Where  any  premises  liable  to  an  assessment  are  let  to  weekly  or 

monthly  tenants ;  or. 
Where  any  premises  so  liable  as  aforesaid  are  let  in  separate 
apartments,  or  where  the  rents  become  payable  or  are  collected 
at  any  shorter  period  than  quarterly ;  subject  to  this  proviso, 
that  in  cases  where  the  owner  is  rated  instead  of  the  occupier 
he  shall  be  assessed  upon  such  reduced  estimate  as  the  local 
board  deems  reasonable  of  the  net  annual  value,  not  being  less 
than  two-thirds  nor  more  than  four-fifths  of  such  annual  value. 
And  where  such  reduced  estimate  is  in  respect  of  tenements, 
whether  occupied  or  unoccupied,  then  such  assessment  may  be 
made  on  one-half  of  the  amount  at  which  such  tenements  would 
be  liable  to  be  rated  if  the  same  were  occupied  and  the  rate 
were  levied  on  the  occupiers. 
The  owner  of  any  tithes,  or  of  any  tithe  commutation  rent-charge,  or 
the  occupier  of  any  land  used  as  arable,  meadow,  or  pasture  ground 
only,  or  as  woodlands,  market  gardens,  or  nm-sery  gi-oimds,  and  the 
occupier  of  any  land  covered  with  water,  or  used  only  as  a  canal  or 
towmg-path  for  the  same,  or  as  a  railway  constructed  mider  the 
powers  of  any  Act  of  Parhament  for  pubhc  conveyance,  shall  be 
assessed  in  respect  of  the  same  in  the  proportion  of  one-fourth  part 
only  of  such  net  annual  value  thereof. 
Provided  nevertheless,  that  if  within  any  district  or  part  of  a  district 
any  kind  of  property  be  exempted  from  rating  by  any  local  Act  in 
respect  of  aU  or  any  of  the  purposes  for  which  general  district  rates  may 
be  made  under  this  Act,  the  same  kind  of  property  shall,  in  respect  of 
the  same  purposes,  and  to  the  same  extent  witliin  the  parts  to  which  the 
exemption  applies,  but  not  further  or  otherwise,  be  exempt  from  assess- 
ment to  any  general  district  rates  under  this  Act,  unless  a  provisional 
order  obtained  and  confirmed  by  Parhament  in  manner  hereinafter  pro- 
vided shall  otherwise  direct. 

The  proviso  at  the  end  of  the  section  is  similar  to  that  contained  in 
the  11  &  12  Vict.  c.  63,  s.  88  (the  repealed  section),  which  was  held  to 
apply  only  to  exemptions  in  respect  of  the  nature  of  the  property,  and 
not  to  property  exempt  under  a  local  Act  in  respect  merely  of  its  locaUty, 
as,  for  instance,  where  it  was  in  an  extra-paroeliial  district,  although  the 
property  so  locally  situate  was  exempt  from  poor-rate.  {Tail  v.  Carlisle 
(Board  of  Health),  2  HI.  d-  Bl.  493.) 

The  words  "  land  used  as  a  railway  "  include  the  Hne  of  railway,  the 
embankment  supporting  the  line,  the  sidings  and  turntables,  and  so 
much  of  the  platform  as  is  to  be  considered  as  the  side  of  the  railway ; 
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24.  Bates,      but  tliey  do  not  include  the  remainder  of  the  platform,  or  the  stations, 

offices,  engine-sheds,  warehouses,  tanks,  waterworks,  cranes,  or  other 

fixed  plant,  buUdiiigs,  machinery,  or  works  (although  necessary  for  the 
use  and  working  of  the  railway,  and  connected  and  used  therewith), 
wliich  are  therefore  liable  to  be  rated  at  the  ftdl  net  annual  value. 
(South  Wales  Railway  Company  v.  Swansea  Looal  Board,  4  El.  cB  Bl. 
189 ;  24  L.  J.,  M.  O.  30 ;  S.  P.  Ohelms/ord  Union  v.  Chelmsford  Local 
Board,  i  E.  S  B.  500.) 

By  a  local  paving  and  Ughting  Act,  rates  for  the  purpose  of  the  Act 
were  to  be  made  upon  the  occupiers  of  houses  in  a  borough,  and  upon 
the  gardens  thereto  adjoining  or  belonging,  and  upon  all  gardens,  tene- 
ments, and  hereditaments  adjoining  to  or  upon  any  of  the  streets,  lanes, 
roads,  passages,  or  other  pubUc  places  made  or  built  witliin  the  populous 
or  town  part  of  the  borough,  or  so  contiguous  to  some  such  street  that 
there  be  uo  greater  distance  than  100  feet  from  such  street  to  the  nearest 
of  such  houses  or  buildings,  or  the  gardens  thereunto  adjoining  or  be- 
longing, nor  from  such  last-mentioned  houses,  buildings,  or  gardens  to 
such  as  shall  be  next  succeeding,  and  so  on  from  one  rateable  house  or 
building  or  garden  to  the  next  or  nearest.  L.  was  rated  by  the  local 
board  as  the  occupier  of  a  field  and  market-garden  within  the  borough ; 
but  they  were  not  adjoining  or  belonging  to  any  house  or  building,  nor 
adjoining  to,  nor  upon,  nor  within  100  feet  of  any  of  the  streets,  lanes, 
roads,  passages,  or  other  pubUo  places  within  the  populous  or  town  part 
of  the  borough;  nor  had  any  rate  ever  been  paid  in  respect  of  them 
under  the  local  Act.  Held  (by  Lord  Campbell,  C.J.,  Wighiman  and 
Crompton,  JJ. ;  Erie,  J.,  dissenting),  that  the  field  and  market-garden 
were  exempted  by  the  local  Act  in  respect  of  their  locality,  and  not  in 
respect  of  their  kind,  and  that  they  were,  therefore,  liable  to  be  rated. 
(Lusoomhe  v.  Plymouth  Local  Board,  El.  Bl.  A  El.  691 ;  27  L.  J.,  M.  G. 
299.) 

Moreover,  the  exemption  must  be  an  exemption  by  right,  and  not  an 
exemption  in  fact  merely.  {Coates  v.  King ston-upon- Hull  Local  Board, 
2  Jur.,  N.  S.  1086,  Q.  B. ;  8.  P.  Pontey  v.  Plymouth  Looal  Board,  27 
L.  J.,  M.  C.  299.) 

A  railway  constructed  under  an  Act  of  Parliament,  for  the  transporta- 
tion of  traffic,  and  as  accessory  to  a  dock,  but  free  to  the  pubhc  upon 
payment  of  certain  rates  and  toUs,  was  held  to  be  a  railway  witliin  the 
meaning  of  the  proviso,  although  neither  used  nor  intended  for  the  con- 
veyance of  passengers.  (jReg.  v.  Newport  Dock  Company,  ZX  L.J.,M.  C. 
266.) 

Real  property  witliin  the  district  of  a  local  board  is  not  assessable, 
unless  there  is  some  person  having  such  an  occupation  as  would  make 
lum  liable  to  the  poor-rate  in  respect  thereof  Therefore,  where  under  a 
local  Act  justices  of  the  peace  for  a  county  built  court-houses  in  the  city 
which  were  used  solely  for  the  purposes  of  holding  the  assizes,  the 
quarter  sessions,  and  the  public  meetings  of  the  justices  of  the  county, 
and  the  meetings  for  transacting  the  public  affairs  and  the  business  of 
the  co^mt3^  and  the  expenses  were  paid  out  of  the  county  rate,  it  was 
held  that  the  county  justices  were  not  rateable  occupiers,  and  that  the 
court-houses  were  not  assessable  to  a  district  rate.  (Hodgson  v.  Car- 
lisle Local  Board,  8  El.  S  Bl.  116.) 

Where  the  guardians  of  the  poor  of  a  union  consisting  of  two  parts, 
one  witlun  and  one  without  a  borough,  built  a  workhouse  and  workhouse 
hospital  for  the  part  without  the  borough,  and  used  them  for  the  poor  of 
the  whole  imion,  it  was  held  that  they  were  rateable  to  the  relief  of  the 
poor  ui  respect  of  the  workhouse,  and  consequently  were  liable  to  pay  a 
general  district  rate  made  by  the  local  board  of  the  part  without  the 
borough.  (Toxteth  Park  Guardians  v.  Toxteth  Park  Looal  Board  1 
B.  d  S.  167;  30  L.  J.,  M.  C.  154.) 

A  wet  dock  is  "  land  covered  with  water."  (Reg.  v.  Neivport,  SI  L  J 
M.  O.  266.) 
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Power  of  valua- 
tion as  prescribed 
by  6  &  7  WilL  i, 
c.  96,  in  case 
there  should  be 
no  assessment. 


Sect.  56.  For  the  purpose  of  assessing  the  general  district  rate,  any 
person  appoiated  by  the  local  board  may  inspect,  take  copies  of  or  make 
extracts  from,  any  rate  for  the  relief  of  the  poor  within  the  district,  or 
any  books  relating  to  the  same ;  and  if  any  officer  having  the  custody 
of  such  last-mentioned  rate  or  hook  refuses  to  permit  any  such  inspec- 
tion, or  the  taking  of  any  such  copies  or  extract,  he  shall  for  each  oflence 
incur  a  penalty  not  exceeding  iive  pounds :  If  there  is  no  such  assess- 
ment as  aforesaid  for  the  rehef  of  the  poor  by  reference  to  wliich  such 
net  annual  value  can  be  estimated,  or  if  such  assessment  is,  in  the 
judgment  of  the  local  board,  an  unfit  criterion  for  making  a  general 
district  rate,  a  valuation  shall  be  made  by  a  person  appointed  by  the 
local  board  for  that  purpose,  in  manner,  as  near  as  circumstances  will 
permit,  prescribed  by  an  Act  passed  in  the  seventh  year  of  the  reign  of 
King  William  the  Fourth,  intituled  "  An  Act  to  regulate  Parochial  As- 
sessments," or  any  other  Act  for  the  time  being  in  force  for  regulating 
parochial  assessment ;  and  the  net  annual  value  of  the  property  shall  be 
ascertained  by  reference  to  the  said  valuation  and  assessment. 

See  the  6  &  7  Will.  4,  c.  96,  tit.  "Poor,'-  Vol.  IV. 

By  the  24  &  25  Vict.  c.  61,  s.  12,  where  in  any  district  special  district  Special  district 

rates  are  levied  over  the  same  area  as  general  district  rates,  the  local  ■'^'^s  leviable 

board  may  make  and  levy  such  special  district  rates  as  part,  and  under  as  general  dis-* 

the  name,  of  general  district  rates :  Provided  always,  that  the  levying  of  triot  rates  may 

such  rates  by  the  means  aforesaid  shall  in  no  way  prejudicially  affect  5^''"^^  under 

any  mortgages  now  or  hereafter  to  be  made  upon  such  special  district  the  name,  of  such 

rates.  rates. 

Sect.  13.  Where  any  local  board  of  health  have  incurred  expenses  in 
or  about  any  works  of  a  permanent  nature,  and  have  made  and  levied  a 
special  district  rate  upon  or  in  respect  of  the  premises  situate  in  part  of 
their  district,  and  have  borrowed  and  taken  up  at  interest  on  the  credit 
of  the  said  special  district  rate  any  sums  of  money  necessary  for  defray- 
ing such  expenses,  it  shall  he  lawful  for  such  local  board,  with  the 
sanction  of  one  of  her  Majesty's  principal  secretaries  of  state,  and  with 
the  consent  of  all  persons  having  advanced  money  on  the  security  of  the 
said  special  district  rate,  and  with  the  consent  of  the  owners  and  rate- 
payers of  the  district,  to  be  expressed  by  resolution  in  the  manner  herein 
provided  with  respect  to  resolutions  for  the  adoption  of  the  said  "  Local 
Government  Act,"  to  pay  off  and  discharge  the  sums  so  borrowed  and 
taken  up  at  interest  on  the  credit  of  the  said  special  district  rate,  or  such 
part  thereof  as  shall  then  remain  due,  and  to  re-borrow  and  take  up  at 
interest  on  the  credit  of  the  general  district  rates  of  the  said  local  board 
any  sums  of  money  which  shall  have  been  so  paid  off  and  discharged, 
and  for  tlie  purpose  of  securing  the  repayment  of  any  sums  so  borrowed, 
together  with  interest  thereon,  the  local  board  may  mortgage  the  said 
general  district  rates  to  the  persons  by  or  on  behalf  of  whom  such  sums 
are  advanced,  subject  to  the  regulations  prescribed  by  the  fifty-seventh 
section  of  the  "Local  Government  Act,  1858." 

See  the  21  &  22  Vict.  c.  98,  s.  57,  post,  490. 

Sect.  23.  The  expenses  which  have  been  incurred  by  any  local  board   Provision  for  re- 
of  health  as  and  for  private  improvement  expenses  under  the  "  Public   foJprtvate  im?^' 
Health  Act,  1848,"  as  also  the  expenses  stated  in  the  sixty-second  sec-   provements. 
tion  of  "  The  Local  Government  Act,  1858,"  to  be  a  charge  on  the  pre- 
mises, with  interest  after  the  rate- of  five  per  centum  per  annum,  may, 
by  order  of  the  local  board  of  health,  be  declared  payable  by  annual  in- 
stalments, with  interest  after  the  rate  aforesaid,  during  a  period  not  ex- 
ceeding thirty  years,  imtil  the  whole  amount  be  paid;  and  any  such 
instalments  and  interest,  or  any  part  thereof,  may  be  recovered  from  the 
owner  or  occupier  of  such  premises  in  the  same  manner  as  general  dis- 
trict rates,  and  may  be  deducted  from  the  rent  of  such  premises  in  the 
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same  proportions  as  are  allowed  in  the  case  of  private  improvement 
rates  under  the  ninety-first  section  of  "  The  Public  Health  Act,  1848." 

See  the  21  &  22  Vict.  c.  98,  s.  62,  post,  510 ;  and  the  11  &  12  "Vict, 
c.  63,  s.  91,  ante,  480 ;  and  as  to  general  district  rates,  see  11  &  12  Vict. 
c.  63,  s.  87,  et  seq.,  ante,  478. 

25.  Mortgage  of  Rates. 

The  11  &  12  Vict.  c.  63,  s.  107,  relating  to  the  mortgage  of  rates  is 
repealed,  and  other  provisions  are  substituted  by  the  21  &  22  Vict.  c.  98, 
s.  57,  post,  490. 

Commissionersot  ^^ct.  108.  The  commissioners  acting  in  the  execution  of  an  Act  passed 
public  works  in  the  second  session  of  the  fifth  year  of  her  Majesty's  reign,  intituled 
™L?to°io*ai  "-^  ^'=*  to. authorize  the  Advance  of  Money  out  of  the  Consolidated 
boards  under  5  &  Fund,  to  a  limited  Amount,  for  carrying  on  Public  Works  and  Fisheries 
6  Vict.  c.  9.  and  Employment  of  the  Poor,  and  to  amend  the  Acts  authorizing  the 

Issue  of  Exchequer  Bills  for  the  Uke  Purposes,"  and  in  the  execution  of 
any  of  the  Acts  recited  in  that  Act,  or  of  any  Act  or  Acts  for  amending 
or  continuing  the  same  Acts  or  any  of  them,  may,  if  they  shall  think 
fit,  make  advances  to  the  local  board  of  health  of  any  district  for  the 
purposes  of  this  Act,  upon  the  security  of  the  rates  to  be  levied  by  such 
board  under  this  Act,  and  without  requiring  any  further  or  other  secu- 
rity than  a  mortgage  of  such  rates. 

See,  for  an  extension  of  the  borrowing  powers,  the  21  &  22  Vict.  c. 
98,  s.  78,  post,  491.  Where  these  borrowing  powers  have  been  imported 
into  any  local  Act  to  be  exercised  with  the  consent  of  the  general  board 
of  health,  they  may  now,  by  the  24  &  25  Vict.  c.  61,  s.  14,,  post,  499,  be 
exercised  with  the  consent  of  a  secretary  of  state. 

Money  may  be  Sect.  109.  If  the  local  board  of  health  can  at  any  time  borrow  at  a 

loweTrates'of  in-  ^"^^^  ^^^^  "^  interest  than  that  secured  by  any  mortgage  previously 
tercst  to  pay  off    made  by  them,  and  then  outstanding  and  in  force,  they  may,  if  they  shall 
scciiriOes  bearing  think  fit,  SO  borrow  accordingly,  in  order,  with  the  consent  of  the  mort- 
a  ig  er  ra  e.        gagee,  to  pay  off  and  discharge  any  of  the  securities  bearing  a  higher 
rate  of  interest,  and  may  charge  the  rates  which  they  may  be  authorized 
to  mortgage  under  this  Act  with  payment  of  the  sum  so  borrowed,  to- 
gether with  the  interest  thereon,  in  such  manner  and  subject  to  such 
regulations  as  are  herein  contained  with  respect  to  other  moneys  bor- 
rowed upon  mortgage. 

Power  to  borrow  Sect.  110.  If  at  the  time  appointed  by  any  mortgage  deed  for  payment 
former  mort'^''  °^  *^^  principal  money  secured  thereby  the  local  board  of  health  are 
unable  to  pay  oif  the  same,  they  may,  if  they  shall  tliink  fit,  borrow  such 
sum  of  money  as  may  be  necessary  for  the  jourpose  of  paying  off  the 
whole  or. any  part  of  the  said  principal  moneys,  and  may  secure  the  re- 
payment of  the  same,  and  the  interest  to  be  paid  thereon,  in  the  same 
manner  in  all  respects  as  in  the  case  of  moneys  borrowed  for  defrajdng 
costs,  charges,  and  expenses,  incurred  by  the  local  board  of  health  in 
the  execution  of  this  Act. 

Sect.  111.  Every  mortgage  authorized  to  be  made  under  this  Act  shall 
be  by  deed,  truly  stating  the  date,  consideration,  and  the  time  and  place 
of  pajonent,  and  shall  (in  the  case  of  a  non-corporate  district)  be  sealed 
with  the  seal  of  the  local  board  of  health  by  or  on  the  part  of  whom  the 
same  is  executed,  and  be  signed  by  five  or  more  members  thereof,  (or  in 
the  case  of  a  corporate  district)  be  sealed  with  the  common  seal,  and 
may  be  made  according  to  the  form  contained  in  the  schedule  (B.)  to  tliis 
Act  annexed,  or  to  the  Kke  efi'ect ;  and  there  shall  be  kept  at  the  office 
of  the  local  board  of  health  a  register  of  the  mortgages  upon  each  rate, 
and  within  fourteen  days  after'  the  date  of  any  mortgage  an  entry  shall 
be  made  in  the  register  of  the  number  and  date  thereof,  and  of  the  names 


Form  of  mort- 
gage. 


Register  of  mort- 
gages. 
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and  description  of  the  parties  thereto,  as  stated  in  the  deed  ;  and  every   25  Mortaaae 
such  register  shall  he  open  to  public  inspection  during  office  hours  at  the      gf  jfates 
said  office,  without  fee  or  reward ;  and  any  clerk  or  other  person  having 
the  custody  of  the  same,  refusing  to  aUow  such  inspection,  shall  be  Kable 
to  a  penalty  not  exceeding  iive  pounds. 

See,  as  to  the  recovery  of  penalties,  ss.  129-lBi,  post,  805-507. 

Sect.  112.  Any  mortgagee  or  other  person  entitled  to  any  such  mort-  Transfer  of  mort- 
gage may  transfer  his  estate  and  interest  therein  to  any  other  person  by  gages, 
deed  duly  stamped,  truly  stating  its  date  and  the  consideration  for  the 
transfer ;  and  such  transfers  may  be  according  to  the  form  contained  in 
the  schedule  (C.)  to  this  Act  annexed,  or  to  the  like  effect ;  and  there  Register  of 
shall  be  kept  at  the  office  of  the  local  board  of  health  a  register  of  the  transfers, 
transfers  of  mortgage  charged  upon  each  kind  of  rate,  and  within  thhty 
days  after  the  date  of  such  deed  of  transfer,  if  executed  within  the 
United  Kingdom,  or  within  thirty  days  after  its  arrival  in  the  United 
Kingdom  if  executed  elsewhere,  the  same  shall  be  produced  to  the  clerk, 
who  shall,  upon  payment  of  the  sum  of  iive  shillings,  cause  an  entry  to 
be  made  in  such  register  of  its  date,  and  of  the  names  and  description 
of  the  parties  thereto,  as  stated  ia  the  transfer ;  and  upon  any  transfer 
being  so  registered  the  transferee,  his  executors,  administrators,  or  as- 
signs, shall  be  entitled  to  the  full  benefit  of  the  original  mortgage,  and 
the  principal  and  interest  secured  thereby;  and  every  such  transferee 
may  in  like  manner  transfer  his  estate  and  interest  in  any  such  mort- 
gage ;  and  no  person  except  the  person  to  whom  the  same  shall  have 
been  last  transferred,  his  executors,  administrators,  or  assigns,  shall  be 
entitled  to  release  or  discharge  any  such  mortgage,  or  any  money  secured 
thereby. 

Sect.  113,  relating  to  the  payment  of  interest  and  the  formation  of  a 
sinking  fund  is  repealed,  and  other  provisions  are  substituted  by  the  21 
&  22  Vict.  c.  98,  s.  61,  post,  490. 

Sect.  114.  If  at  the  expiration  of  six  montlis  from  the  time  when  any  Receiver  may  be 
principal  money  or  interest  has  become  due  upon  any  mortgage  of  rates  appointed  in 
made  under  this  Act,  and  after  demand  in  writing,  the  same  be  not  paid,  "™'^°  '^^'^^• 
the  mortgagee  or  other  person  entitled  thereto  may,  without  prejudice  to 
any  other  mode  of  recovery,  apply  for  the  appointment  of  a  receiver  to 
two  justices,  who  are  hereby  empowered,  after  hearing  the  parties,  to 
appoint  in  writing  under  their  hands  and  seals  some  person  to  collect 
and  receive  the  whole  or  a  competent  part  of  the  rates  liable  to  the  pay- 
ment of  the  principal  or  interest  in  respect  of  wliich  the  application  is  • 
made,  until  such  principal  or  interest,  or  both,  as  the  case  may  be,  to- 
gether with  the  costs  of  the  appHcation  and  the  costs  of  collection,  are 
fully  paid ;  and  upon  such  appointment  being  made  all  such  rates,  or 
such  competent  part  thereof  as  aforesaid,  shall  be  paid  to  tlie  person  ap- 
pointed, and  when  so  paid  shall  be  so  much  money  received  by  or  to  the 
use  of  the  mortgagee  or  mortgagees  of  such  rates,  and  shall  be  rateably 
apportioned  between  them :  Provided  always,  that  no  such  appUeation 
shall  be  entertained  unless  the  sum  or  sums  due  and  owing  to  the  apphcant 
amount  to  one  tliousand  pounds,  or  upless  a  joint  application  be  made 
by  two  or  more  mortgagees  or  other  persons  to  whom  there  may  be  due, 
after  such  lapse  of  time  and  demand  as  last  aforesaid,  moneys  collec- 
tively amounting  to  that  sum. 

See,  as  to  other  cases  in  wliich  a  receiver  may  be  appointed  and  his 
powers,  the  21  &  22  Vict.  c.  98,  s.  10,  infra. 

By  the  21  &  22  Vict.  c.  98,  sect.  10,  the  powers  of  tiie  one  hundred  f^^^jjYii'&il'' 

and  fourteenth  section  of  the  "  Public  Health  Act,  1848,"  for  the  appoint-  yic"  c.  63,  for 

ment  of  a  receiver,  may  be  exercised  in  the  event  of  a  failure  to  elect  a  appointment  of 

local  board,  or  of  the  lapse  of  a  local  board  from  death,  resignation,  dis-  "eeiver,  may  be 


490 

25.  Mortgage 
'  of  Rates. 

exercised  in 
event  of  failure 
to  elect  a  local 
board. 


ILocal  ©oijernmettt. 


§!• 
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credit  of  rates. 


qualification,  or  otherwise,  of  the  persons  elected  to  serve  on  such  local 
board;  and  in  case  of  such  failure  or  lapse  any  receiver  appointed 
under  that  section  may  make  as  well  as  collect  and  receive  rates  as 
directed  in  that  section,  or  such  rates  as  are  required  to  satisfy  aU  liabili- 
ties of  the  local  board,  and  may  receive  and  recover  aU  arrears  due 
to  the  said  local  board,  and  apply  the  same  to  meet  such  liabilities  ; 
and  any  such  receiver  shall  have  the  same  powers  with  respect  to  other 
creditors  of  the  local  board  as  he  has  by  the  said  section  with  regard  to 
mortgagees. 

Sect.  57.  The  one  hundred  and  seventh,  the  one  hundred  and  thir- 
teenth, and  the  one  hundred  and  nineteenth  sections  of  the  "  Public 
Health  Act,  1848,"  shall  berepealed ;  and  in  lieu  thereof  be  it  enacted. 
That  the  local  board,  or  any  board  of  improvement  commissioners  exer- 
cising the  borrowing  powers  of  the  "  Public  Health  Act,  1848,"  may,  for 
the  purpose  of  defraying  any  costs,  charges,  and  expenses  incurred  or  to 
be  incurred  by  them  in  the  execution  of  tms  Act  or  of  any  Act  incorporated 
herewith,  or  of  any  Act  incorporating  the  powers  of  the  "  Public  Health 
Act,  1848,"  borrow  and  take  up  at  interest,  on  the  credit  of  the  charges 
and  rates  authorized  to  be  made  or  collected  under  the  said  Acts  respect- 
ively, any  sums  of  money  necessary  for  defraying  any  such  costs, 
charges,  and  expenses ;  and  for  the  purpose  of  securing  the  repay- 
ment of  any  sums  so  borrowed,  together  with  such  interest  as  aforesaid, 
the  said  local  board  may  mortgage  to  the  persons  by  or  on  behalf  of 
whom  such  sums  are  advanced  the  said  charges  and  rates  or  any  of 
them ;  but  the  exercise  of  the  above  power  shall  be  subject  to  the  follow- 
ing regulations : — 

1.  Such  money  shall^not  be  borrowed  except  for  permanent-  works, 
nor  without  the  sanction  of  one  of  her  Majesty's  principal  secretaries 
of  state ; 

2.  The  money  so  borrowed  shall  not,  except  as  hereinafter  provided, 
at  any  time  exceed  in  the  whole  the  assessable  value  for  one  year 
of  the  premises  assessable  within  the  district  in  respect  of  which 
such  money  may  be  borrowed : 

3.  The  money  may  be  borrowed  for  such  time,  not  exceeding  thirty 
years,  as  the  local  board,  with  the  sanction  of  one  of  her  Majesty's 
principal  secretaries  of  state,  determine  in  each  case  ;  and,  subject 
as  aforesaid,  the  local  board  may  either  pay  off  the  moneys  so  bor- 
rowed by  equal  annual  instalments,  or  they  may  in  every  year  set 
apart  as  a  sinking  fund,  and  accumulate  in  the  way  of  compound 
interest  by  investing  the  same  in  the  purchase  of  exchequer  biUs  or 
other  government  securities,  such  sum  as  ■will  be  sufficient  to  pay 
off  the  moneys  so  borrowed,  or  a  part  thereof,  at  such  times  as  the 
local  board  may  detennine  : 

And  in  cases  where  the  local  board  borrow  any  money  for  tlie  purpose  of 
defraying  private  expenses,  or  expenses  in  respect  of  which  they  have 
determined  a  part  only  of  the  district  to  be  liable,  it  shall  be  the  duty  of 
the  local  board,  as  between  the  ratepayers  of  the  district,  to  make  good, 
so  far  as  they  can,  the  money  so  borrowed,  as  occasion  requires,  either 
out  of  private  improvement  rates;  or  out  of  a  rate  levied  in  such  part  of 
the  district  as  aforesaid. 

Eentcharge  may  Sect.  58.  Where  any  person  shall  advance  money  for  any  expenses 
\in^^ltm°L  wl>ich,  by  the  said  "  Public  Health  Act,  1848,"  are,  or  by  the  said  local 
to  meet  first  cost  board  shall  be,  declared  to  be  private  improvement  expenses,  the  said 
of  private  im-  local  board,  on  being  satisfied  by  the  report  of  tlieir  surveyor  or  other- 
wise that  the  money  advanced  by  such  person  has  been  duly  expended, 
may  issue  a  grant  in  the  form  (B.)  in  the  schedule  hereunto  annexed  to 
such  person  of  a  yearly  rentcharge  to  be  issuable  out.  of  the  premises  in 
respect  whereof  such  advance  shall  have  been  made,  or  out  of  such  part 
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Rentcharges  to 
be  registered. 


rowing  powers 
in  certain  cases. 


thereof,  to  be  specified  in  such  grant,  as  the  said  local  board  shall  think   25.  Mortgage 
proper  and  sufficient,  such  rentcharge  to  be  personal  estate,  and  to  begin       of  Rates. 

to  accrue  from  the  day  of  completion  of  the  works  on  which  such  money    ■ 

shall  have  been  expended  as  aforesaid,  and  to  be  payable  by  equal  haK- 
yearly  payments  for  and  during  a  term  not  exceeding  thixty  years,  in 
such  manner  that  the  whole  of  the  said  sum  so  to  be  advanced  as  afore- 
said, with  the  costs  of  preparing  the  said  grant  so  to  be  issued  as  afore- 
said, together  with  interest  thereon  respectively,  at  a  rate  not  exceeding 
six  pounds  per  centum  per  annum  upon  the  sum  from  time  to  time  re- 
maining unpaid,  shall  be  repaid  at  the  end  of  the  said  term  :  Provided 
always,  that  the  grantee  of  such  rentcharge  shaU,  for  the  recovery  of  the 
same  have  all  the  powers,  authorities,  rights,  and  remedies  of  the  said 
local  board  with  respect  to  private  improvement  rates,  and  the  provisions 
of  the  ninety-first  and  ninety-second  sections  of  the  "  Public  Health  Act, 
1848,"  shall  also  be  applicable  to  such  rentcharge. 

See  the  11  &  12  "Vict.  c.  63,  ss.  91  and  92,  ante,  480,  481. 

Sect.  59.  All  rentcharges  made  in  pxirsuance  of  this  Act,  and  trans- 
fers thereof,  shall  be  registered  in  the  same  manner  respectively  as 
mortgages  and  transfers  are  required  to  be  registered  under  the  one 
hundred  and  eleventh  and  one  hundred  and  twelfth  sections  of  the 
"PubUo  Health  Act,  1848." 

See  the  11  &  12  Vict.  c.  63,  ss.  Ill,  112,  ante,  488, 489. 

Sect.  T8.  Where  a  local  board,  or  any  board  of  improvement  com-  Extension  of  bor- 
missioners  exercising  the  borrowing  powers  of  the  "  Public  Health  Act, 
1848,"  or  this  Act,  or  of  any  local  Act,  has  contributed  to,  purchased,  or 
executed  works  of  seweraige  and  water  supply,  or  proposes  to  contribute 
to,  purchase,  or  execute  such  works,  and  where  the  cost  of  such  works 
exceeds  or  is  estimated  to  exceed  one  year's  assessable  value  of  the 
premises  assessable  within  the  district  in  respect  of  which  such  money 
may  be  borrowed,  it  shall  be  lawful  for  such  board  to  present  a  petition 
to  one  of  her  Majesty's  principal  secretaries  of  state  praying  for  powers 
to  borrow  or  reborrow  for  such  works,  on  mortgage  of  the  rates  leviable 
by  them  under  the  "  PubHc  Health  Act,  1848,"  and  this  Act,  and  any 
local  Act,  an  amotmt  not  exceeding  two  years'  assessable  value  of  the 
premises  assessable  within  the  district  in  respect  of  which  such  money 
may  be  borrowed  or  reborrowed,  such  amount  to  be  repaid  within  such 
period  not  exceeding  fifty  years  as  such  board,  with  the  sanction  of  one 
of  her  Majesty's  principal  secretaries  of  state,  shall  in  each  case  deter- 
muie ;  and  it  shall  be  lawful  for  any  of  her  Majesty's  principal  secretaries 
of  state  to  direct  inquiry  on  such  petition,  and  to  issue  a  provisional 
order  thereupon,  and  to  take  steps  for  the  confirmation  of  any  such  pro- 
visional order  by  Act  of  Parliament  in  the  manner  sanctioned  in  the 
preceding  section. 

See  sects.  57-59,  ante,  490,  and  also  the  11  &  12  Vict.  c.  63,  sects. 
108-114,  ante,  488,  489. 

See  also  the  24  &  25  Vict.  c.  61,  s.  19,  infra,  for  an  extension  of  the 
powers  given  by  this  section. 

By  the  24  &  25  Vict.  c.  61,  s.  19,  the  powers  granted  by  the 
seventy-eighth  section  of  the  "  Local  Government  Act,  1858,"  may  be 
exercised  in  any  case  where  any  local  board  or  board  of  improvement 
commissioners  exercismg  the  borrowing  powers  of  the  "  PubUc  Health 
Act,  1848,"  or  the  "  Local  Government  Act,  1858,"  or  of  any  local  Act, 
has  contributed  to,  purchased,  or  executed  any  permanent  works,  or 
proposes  to  contribute  to,  purchase,  or  execute  such  works,  at  a  cost  ex- 
ceeding or  estimated  to  exceed  one  year's  assessable  value  of  the  premises 
assessable  TOthin  the  district  in  respect  of  which  the  money  for  such 
works  may  be  borrowed." 

See  the  21  &  22  Vict.  c.  98,  s.  78,  supra. 
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Local  board  may 
make  bye-laws 
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hire. 


By  the  11  &  12  Vict.  c.  63,  s.  115,  all  byelaws  made  by  the  local 
board  of  health  under  and  for  the  purposes  of  this  Act  shall  be  in  writing 
under  their  seal,  and  the  signature  of  any  five  or  more  of  their  number, 
or  (in  the  case  of  a  corporate  district)  under  the  common  seal ;  and  the 
said  local  board  may  by  any  such  bye-laws  impose  upon  offenders  against 
the  same  such  reasonable  penalties  as  they  shall  think  fit,  not  exceeding 
the  sum  of  five  pounds  for  each  ofience,  and  ia  the  case  of  a  contiuuing 
offence  a  further  penalty  not  exceeding  the  sum.  of  forty  shillings  for 
each  day  after  written  notice  of  the  offence  from  the  said  local  board ; 
and  the  said  local  board  may  alter  or  repeal  any  such  bye-laws  by  any 
subsequent  bye-laws,  sealed  and  signed  or  (in  case  of  a  corporate  dis- 
trict) sealed  as  last  aforesaid :  Provided  always,  that  all  such  bye-laws 
imposing  any  penalty  shall  be  so  framed  as  to  allow  of  the  recovery  of 
any  sum  less  than  the  fuU.  amount  of  the  penalty :  Provided  also,  that  no 
such  bye-laws  shall  be  repugnant  to  the  laws  of  England  or  to  the  pro- 
visions of  this  Act,  and  the  same  shall  not  be  of  any  force  or  effect 
unless  and  until  the  same  be  submitted  to  and  confirmed  by  one  of  her 
Majesty's  principal  secretaries  of  state,  who  is  hereby  empowered  to 
allow  or  disallow  the  same,  as  he  may  think  proper :  Provided  also,  that 
no  such  bye-laws  shall  be  confirmed  unless  notice  of  intention  to  apply 
for  confirmation  of  the  same  shall  have  been  given  in  one  or  more  of  the 
public  newspapers  usually  circulated  within  the  district  to  which  such 
byelaws  relate  one  month  at  least  before  the  making  of  such  application ; 
and  for  one  month  at  least  before  any  such  application  a  copy  of  the 
proposed  bye-laws  shall  be  kept  at  the  office  of  the  local  board  of  health, 
and  be  open  during  office  hours  thereat  to  the  inspection  of  the  rate- 
payers of  the  district  to  which  such  bye-laws  relate,  without  fee  or 
reward ;  and  the  clerk  shall  furnish  every  such  ratepayer  who  shall 
a,pply  for  the  same  with  a  copy  thereof  or  of  any  part  thereof  on  payment 
of  sixpence  for  every  one  hundred  words  contained  in  such  copy. 

See,  as  to  the  recovery  of  penalties,  sects.  129-134,  post,  505-507. 

See,  as  to  the  matters  in  respect  of  which  bye-laws  may  be  made, 
sects.  34,  37,  64,  66,  and  81,  ante,  4A%,  443,  458,  459,  472,  and  the  21  &  22 
Vict.  c.  98,  ss.  32,  34,  ante,  455,  456,  and  the  24  &  25  Vict.  c.  61,  s.  25, 
infra. 

This  section  does  not  confer  any  general  power  of  making  bye-laws, 
but  only  regulates  the  mode  in  which  bye-laws  ai-e  to  be  made  under  the 
different  sections  by  which  they  are  authorized.  (Reg.  v.  Wood,  5  El. 
<&  Bl.  49  ;  8.  O.  nom.  Reg.  v.  Rose,  24  L.  J.,  M.  O.  130.) 

Confirmation  by  the  secretary  of  state  is  not  conclusive ;  and,  semble, 
if  a  bye-law  is  invalid,  a  justice  has  no  jurisdiction  to  convict  upon  an 
information  charging  a  neglect  to  comply  with  it.  (Reg.  v.  Wood,  5  El. 
d  Bl.  49  ;  8.  O.  nom.  Reg.  v.  Rose,  24  L.  J.,  M.  O.  130.) 

Where,  upon  the  hearing  of  an  information,  the  justice  refused  to  en- 
tertain an  objection  that  the  bye-law  was  bad  on  the  groimd  that  the  con- 
firmation by  the  secretary  of  state  was  conclusive,  the  Court  of  Queen's 
Bench  quashed  the  conviction  upon  certiorari,  holding  that  the  bye-law 
was  bad,  and  that  the  justice  had  acted  without  jurisdiction.     (Ibid.) 

Sect.  116.  AH  bye-laws  made  by  the  local  board  of  health  in  pur- 
suance of  this  Act  shall  be  printed  and  hung  up  in  the  office  of  the 
said  local  board ;  and  copies  thereof  shall  be  dehvered  to  any  ratepayer 
of  the  district  to  which  such  bye-laws  relate,  upon  his  ajipUcation  for 
the  same. 

By  the  24  &  25  Vict.  c.  61,  s.  25,  the  local  board  may  make  bye- 
laws for  hoensing  and  regulating  horses,  ponies,  mules,  or  asses  standing 
for  hire  in  the  district,  and  for  prescribing  and  regulating  the  stands, 
and  fixing  the  rates  of  hire,  and  ordering  the  conduct  of  the  drivers  or 
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attendants  thereof,  and  also  for  licensing,  regulating,  and  fixing  the  27.  Powers 
rates  of  hire  of  pleasure  boats  or  vessels,  and  the  persons  in  charge  of  Transferred, 
the  same.  etc. 

See,  as  to  the  mode  of  making  bye-laws,  the  11  &  13  Vict.  c.  63,  ss. 
115  et  seq.,  ante,  492. 
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27.  Powers  Tkansferbed,  Highways,  etc. 

By  the  11  &  12  Vict.  c.  63,  s.  117,  the  local  board  of  health  within 
the  limits  of  their  district  shall,  exclusively  of  any  other  person  whatso- 
ever, execute  the  office  of  and  be  surveyor  of  highways,  and  have  all 
such  powers,  authorities,  duties,  and  liabiLLties  as  any  surveyor  of  high- 
ways in  England  is  now  or  may  hereafter  be  invested  with  or  be  liable 
to  by  virtue  of  his  ofiice  by  the  laws  in  force  for  the  time  being,  except  in 
so  far  as  such  powers,  duties,  or  authorities  are  or  may  be  inconsistent 
with  the  provisions  of  this  Act ;  a,nd  the  inhabitants  of  any  district  shall 
not  in  respect  of  any  property  situate  therein  be  liable  to  the  payment  of  » 

highway  rate  or  other  payment,  not  being  a  toll,  in  respect  of  making  or 
repairing  roads  or  highways  withia  any  parish,  township,  or  place,  or 
part  of  any  parish,  townsliip,  or  place,  situate  beyond  the  limits  of  such 
district :  Provided  always,  that  the  several  persons  who  at  the  time  but  existing  sur. 
when  this  Act  is  applied  to  any  district  are  surveyors  of  highways  within  ra^a'fn'arrear'^"' 
the  same  district  may  recover  any  highway  rate  made  in  respect  of  the 
said  district,  and  then  remaining  unpaid,  in  the  same  manner  as  if  this 
Act  had  not  been  passed ;  and  the  money  so  recovered  shall  be  applied, 
in  the  first  place,  in  reimbursing  themselves  any  expenses  incurred  by 
them  as  such  surveyors,  and  in  discharging  any  debts  legally  owing  by 
them  on  account  of  the  highways  within  their  jurisdiction ;  and  the  sur- 
plus (if  any)  shall  be  paid  by  them  to  the  treasurer,  and  carried  to  the 
district  fund  account  mentioned  in  this  Act :  Provided  also,  that  neither 
the  allowance  by  justices,  nor  the  signature  by  the  local  board  of  health, 
shall  be  necessary  in  the  case  of  any  rate  made  by  the  local  board  of 
health  under  this  Act. 

See  also  the  24  &  25  Vict.  c.  61,  s.  10,  post,  495,  which  enables  local 
boards  to  act  instead  of  inhabitants  in  vestry  assembled  of  townships  in 
their  districts  in  all  matters  arising  imder  the  provisions  of  the  5  &  6 
Win.  4,  c.  50. 

The  21  &  22  Vict.  c.  98,  s.  37,  post,  494,  provides  a  difierent  destina- 
tion in  certain  cases  for  the  moneys  recovered  under  this  section.  The 
same  section  declares  the  rate  out  of  which  the  repair  of  highways  is 
to  be  provided  for. 

The  board  may  be  ordered  to  contribute  to  the  repair  of  a  turnpike 
road  within  the  district  under  the  4  &  5  Vict.  c.  59.  (Reg.  v.  Worthing 
and  Lancing  Road  Trustees,  3  El.  S  Bl.  989 ;  23  L.  J.,  M.  G.  187.) 
It  would  seem  that  such  contribution  must  be  paid  out  of  the  general 
district  rate  or  out  of  the  highway  rate,  or  out  of  both  proportionately, 
according  as  the  repairs  of  the  highways  in  the  district  are  provided 
for  out  of  one  or  other  or  both  of  these  rates,  under  the  21  &  22  Vict.  c. 
98,  s.  87. 

Sect.  118.  Notwithstanding  the  application  of  this  Act  to  any  dis- 
trict, the  liability  of  any  person  whomsoever  to  defray  or  contribute 
towards  the  expense  of  maMng,  completing,  altering,  amending,  or  main- 
taining any  sewer,  or  any  walls  or  works  for  jitotecting  the  land  against 
the  force  or  encroachments  of  the  sea,  or  of  paving  or  flagging  or  putting 
in  order  any  street  or  part  thereof  within  the  district,  shall,  if  incurred 
previously  to  the  time  when  this  Act  is  so  applied,  continue,  and  the 
same  may  be  enforced,  as  if  this  Act  had  not  been  passed,  and  the  rates 
to  be  levied  under  this  Act  shall  be  made  only  for  purposes  to  which 
such  liability  does  not  extend. 
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Highway  Repairs. 

By  the  21  &  22  Vict.  c.  98,  s.  37,  and  whereas  douhts  have  arisen 
as  to  the  rate  out  of  which  the  repair  of  highways  is  to  be  provided  for 
in  districts  under  the  "  Public  Health  Act,  1848  ":  be  it  enacted,  that  in 
such  districts,  or  in  districts  where  this  Act  is  adopted,  and  where  no 
other  mode  of  providing  for  the  repair  of  highways  is  directed  by  any 
local  Act : 

1.  Where  the  whole  of  the  district  is  rated  to  public  works  of  paving, 
water  supply,  and  sewerage,  or  to  works  for  such  of  these  purposes 
as  are  provided  for  in  the  district,  the  cost  of  repair  of  highways 
shall  be  defrayed  out  of  the  general  district  rate  : 

2.  Where  parts  of  a  district  are  not  rated  for  works  of  paving,  water 
supply,  and  sewerage,  or  for  such  of  these  purposes  as  have  been 
provided  for  by  rate  in  the  district,  the  cost  of  the  repair  of  high- 
ways in  the  same  parts  shall  be  defrayed  out  of  a  highway  rate 
to  be  separately  assessed  and  levied  in  the  same  parts  by  the 
local  board  as  surveyor  of  highways,  and  the  cost  of  such  repair  in 
the  residue  of  the  district  shall  be  defrayed  out  of  the  general  dis- 
trict rate : 

3.  Where  no  pubhc  works  of  paving,  water  supply,  and  sewerage  are 
established  in  the  district,  the  repair  of  highways  in  the  district 
shall  be  provided  for  by  a  liighway  rate,  to  be  levied  over  the  whole 
district  by  the  local  board  as  surveyors  of  highways  : 

4.  This  subdivision  is  repealed,  afnd  other  provisions  are  substituted 
by  the  24  &  25  Vict.  c.  61,  s.  %,post,  495. 

5.  Provided,  that  it  shall  not  be  necessary  for  any  local  board,  in  the 
case  of  any  highway  rate  made  by  them,  to  do  the  following  acts  or 
any  of  them ;  that  is  to  say, — 

To  lay  such  rate  before  any  justices,  or  obtain  their  allowance  ; 

To  annex  thereto  the  signature  of  such  local  board ; 

To  lay  the  same  before  the  parishioners  assembled  in  vestry ; 

To  verify  before  any  justices  any  accounts  kept  by  them  of  such 
highway  rates : 
and  all  such  accounts  shall  be  audited  in  all  respects  in  the  same 
way  as  the  other  accounts  of  local  boards,  and  all  ministerial  acts 
required  by  any  Act  of  ParKament  to  be  done  by  the  surveyor  of 
highways  may  be  done  by  the  surveyor  of  the  local  board,  or  by 
such  other  person  as  they  may  appoint : 

6.  The  surplus'of  any  moneys  directed  by  the  one  hundred  and  seven- 
teenth section  of  the  "  Public  Health  Act,  1848,"  to  be  paid  by 
surveyors  of  highways  to  the  treasurer  of  the  local  board,  and  to 
be  carried  to  the  district  fund  account,  shall,  for  every  district  or 
part  of  a  district  where  the  roads  are  repaired  out  of  highway  rate, 
be  carried  by  the  same  treasurer  to  a  separate  account  to  be  kept 
by  him,  and  called  the  highway-rate  account.  The  Act  of  the  thir- 
teenth Victoria,  chapter  thjrty-iive,  "  for  requu'ing  annual  returns  of 
the  expenditure  on  highways  in  England  and  Wales  to  be  transmit- 
ted to  the  secretary  of  state,  and  afterwards  laid  before  Parliament," 
shall  apply  to  the  clerk  to  every  such  local  board  as  aforesaid  ia 
like  manner  as  to  th%  clerk  to  any  such  trustee  or  commissioner  as 
in  such  Act  mentioned. 

S'ee,  for  the  doubts  referred  to,  the  cases  of  Elmer  v.  Tlie  Norwich 

Local  Board  (3  El.  S  Bl.  517  :  23  L.  J.,  Q.  B.  203),  Reg.  v.  Worthing 

(23  L.  J.,  M.  0.  187  ;  S  El.  d  Bl.  989),  Hanson  v.  Epsom  Local  Board 

5  El.  d  Bl.  599;  25  L.  J.,  M.  G.  27),  Barber  v.  Jessop  (1  H.  S  N. 

578  ;  26  L.  J.,  Ex.  186),  Moseley  v.  Ely  Local  Board  (6  El.  &  Bl.  518  ; 
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27.  Powers 

Transferred, 

etc. 


Provision  for  re- 
pair of  highways 
in  parts  of 
parishes  or 
townships  not 
included  in  dis- 
tricts under 
*'  Local  Govern- 
ment Act "  as 
herein  stated. 


26  L.  J.,  M.  O.  23),  and  Taff  Ry.  Go.  v.  Cardiff  Local  Board  (8  El.  A 
£1.555.) 

In  a  district  coming  within  the  third  suhsection,  and  consisting  of  a 
parish  comprising  three  townships,  the  local  hoard  has  no  authority  to 
levy  a  district  highway  rate  for  one  of  the  townships  only.  {Re  Brough- 
ton  Local  Board,  12  L.  T.,  N.  S.,  310.) 

See,  as  to  the  auditing  of  the  accounts,  sect.  60,^osi,  500. 

By  the  24  &  25  Vict.  c.  61,  s.  9,  the  subdivision  numbered  (4)  in 
the  thirty-seventh  section  of  the  said  "  Local  Government  Act,  1858," 
shall  be  and  the  same  is  hereby  repealed ;  and  in  Keu  thereof  be  it 
enacted  as  follows  : — 

1.  Where  part  of  a  township,  or  place  not  comprised  within  any  dis- 
trict in  which  the  said  "  Local  Government  Act,  1858,"  is  in  force, 
and  which  part  is  hereinafter  referred  to  as  "  the  excluded  part,"  was, 
before  the  said  Act  came  into  force  in  such  district,  liable  to  con- 
tribute to  the  highway  rates  for  such  township  or  place,  such  ex- 
cluded part  shall  for  all  purposes  connected  with  the  repairs  of 
highways  and  the  payment  of  highway  rates,  be  considered  to  be 
and  be  treated  as  if  forming  part  of  such  district : 

2.  It  shall  be  lawful  for  a  meeting  of  ratepayers  of  the  excluded  part 
(to  be  convened  and  conducted  in  the  manner  prescribed  by  the 
thirteenth  section  of  the  said  "  Local  Government  Act,  1858,"  with 
respect  to  districts  not  being  corporate  boroughs  or  towns,  under 
the  jurisdiction  of  improvement  commissioners)  to  decide  that  such 
excluded  part  shall  be  formed  into  a  separate  highway  district,  and 
thereupon  the  excluded  part  shall  for  all  purposes  connected  with 
liighways,  surveyors  of  highways,  and  highway  rates,  be  considered 
and  treated  as  a  township  maintaining  its  own  highways  : 

3.  The  requisition  for  holding  such  meeting  as  last-mentioned  shall, 
in  any  excluded  part  where  the  said  "  Local  Government  Act, 
1858,"  has  been  in  force  before  the  passing  of  this  Act,  be  presented 
within  six  calendar  months  after  the  passing  of  this  Act,  and  in  all 
other  cases  within  six  calendar  months  after  the  adoption  of  the 
said  "Local  Government  Act,  1858:"  but  nothing  in  this  section 
before  contained  shall  apply  to  districts  constituted  under  the 
"  Public  Health  Act,  1848,"  including  a  part  only  of  any  parish, 
township,  or  place  which  before  the  constitution  of  such  district 
maintained  its  own  highways. 

See  the  21  &  22  Vict.  c.  98,  s.  13,  ante,  429. 

Sect.  10.  All  the  powers,  authorities,  and  discretion  wliich  in  and 
by  the  Act  of  the  fifth  and  sixth  years  of  the  reign  of  King  William  the 
Fourth,  chapter  fifty,  are  vested  in  and  given  to  the  inhabitants  in 
vestry  assembled  of  any  parish,  townsliip,  or  place,  shall,  within  the 
districts  where  the  "  Local  Government  Act "  is  in  force,  be  vested  in 
and  exerciseable  by  the  local  boards,  or  commissioners  exercising  the 
powers  of  such  local  boards,  under  the  provisions  of  this  Act  and  of 
the  "  Public  Health  Act,  1848,"  and  of  the  "  Local  Government  Act, 
1858 ;"  and  all  acts  or  consents  already  done  or  given  or  purporting 
to  be  so  done  or  given  by  such  local  boards,  under  and  by  virtue  of 
the  said  Act  of  the  fifth  and  sixth  years  of  William  the  Fourth,  chapter 
fifty,  acting  or  assuming  to  act  in  lieu  of  the  inhabitants  in  vestry  as- 
sembled of  any  parish,  township,  or  place  within  the  district  of  the  local 
board,  shall  operate  and  be  as  valid  and  effectual  as  if  the  same  had 
been  done  and  given  or  executed  by  such  inhabitants  in  vestry. 

See  the  5  &  6  Will.  4,  c.  50,  Vol.  II.,  tit.  "  Highways." 

Sect.  26.   Where   a  board  of  improvement  commissioners,  or  other   Sect  69  of  s  &  8 
local  authority,  exercising  any  of  the  powers  of  the  "  Local  Government    ^piyt'o'in-''' '° 


Enabling  local 
boards  to  act 
instead  of  in- 
habitants in  ves- 
try of  townships 
in  their  districts 
in  all  matters 
arising  under 
the  provisions  of 
5  &  6  Will.  4, 
c.  60. 
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28.  Powers 
Incorpo- 
rated. 

croachmeuts  on 
highways  man- 
aged by  local  au- 
thority. 


Certain  pro- 
visions of  10  & 
11  Vict.  o.  89, 
incorporated 
with  this  Act. 


Certain  pro- 
visions of  10  & 
11  Vict.  c.  84, 
incorporated 
with  this  Act. 


"  Watching  and 
Lighting  Act" 
(3  &  4  WUl.  4, 


Act,  1858,"  maintams  and  repairs  the  highways  within  the  area  of  its 
jurisdiction,  the  sixty -ninth  section  of  the  Act  of  the  fifth  and  sixth 
"William  the  I'ourth,  chapter  fifty,  shall  be  held  to  apply  to  aU  encroach- 
ments on  such  highways. 

See  the  5  &  6  WUl.  4,  c.  50,  s.  69,  Vol.  II.,  tit.  "  Highways." 

28.   PowEBs  Inooepobated. 

By  the  21  &  22  Vict.  c.  98,  s.  44,  the  provisions  of  the  "  Towns 
PoUce  Clauses  Act,  1847," 

1.  With  respect  to  obstructions  and  nuisances  in  the  streets, 

2.  With  respect  to  fires, 

3.  With  respect  to  places  of  public  resort, 

4.  With  respect  to  hackney  carriages, 

5.  With  respect  to  bathing, 
shall  be  incorporated  with  this  Act. 

See  the  "  Towns  Police  Clauses  Act,"  post,  tit.  "  Police  of  Towns." 

Sect.  45.  The  provisions  of  "  The  Towns  Improvement  Clauses  Act, 
1847,"  with  respect  to  the  following  matters,  that  is  to  say, — 

1.  With  respect  to  naming  the  streets  and  numbering  the  houses, 

2.  With  respect  to  improving  the  line  of  the  streets  and  removing  ob- 
structions, 

3.  With  respect  to  ruinous  or  dangerous  buildings, 

4.  With  respect  to  precautions  during  the  construction  and  repair  of 
the  sewers,  streets,  and  houses, 

5.  With  respect  to  the  supply  of  water,  except  the  proviso  thereto, 

6.  With  respect  to  the  prevention  of  smoke, 

7.  With  respect  to  slaughter-houses, 

8.  With  respect  to  clocks. 

Shall  be  incorporated  with  this  Act,  subject  to  this  quahfication,  that 
the  above-mentioned  provisions  with  respect  to  the  prevention  of  smoke 
shall  not  extend  to  compel  the  consumption  of  all  smoke  in  the  case  of 
all  or  any  of  the  processes  following ;  that  is  to  say,  to  the  coking  of 
coal,  the  calcining  of  ironstone  or  limestone,  the  making  or  burning  of 
bricks,  earthenware,  quarries,  tiles,  or  pipes,  the  raising  of  any  mines 
or  minerals,  the  smelting  of  iron  ores,  the  refining,  puddling,  shingling, 
and  rolling  of  iron  or  other  metals,  or  to  the  melting  and  casting  of  iron 
into  castings,  or  to  the  manufacture  of  glass,  in  any  district  where  the 
provisions  of  the  said  Act  for  the  prevention  of  smoke  are  not  now  in 
force,  in  which  the  local  board  shall  resolve  that  any  one  or  more  of 
such  processes  shoidd  be  exempted  from  penalties  for  not  consuming  aU 
smoke  for  any  time  specified  in  such  resolution,  not  exceeding  ten  years, 
which  may  be  annually  renewed  for  a  similar  or  any  shorter  period,  if 
tlie  board  shall  think  fit,  and  any  justice  or  justices  before  whom  any 
person  shall  be  summoned  may  remit  the  penalty  in  any  case  witliin 
such  district  in  which  he  or  they  shall  be  of  opinion  that  such  person 
has  adopted  the  best  known  means  for  preventing  any  nuisance  from 
smoke,  and  has  carefully  attended  to  the  same,  so  as  to  consume, 
as  far  as  possible,  the  smoke  arising  from  any  process  so  exempted 
during  such  time  as  any  such  resolution  shall  extend  to,  unless  an 
order  shall  be  issued  by  one  of  her  Majesty's  principal  secretaries  of 
state  directing  that  such  exemption  shall  no  longer  be  continued  in  such 
district  to  such  processes  or  any  of  them,  after  a  time  specified  in  such 
order. 

See  the  10  &  11  Vict.  c.  34,  Vol.  V.,  tit.  "  Towns  Improvement." 

Sect.  46.  In  any  district  where  the  "  Public  Health  Act,  1848,"  is  in 
force,  or  where  this  Act  is  adopted,  and  vo.  wliich  the  Act  passed  in  the 
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third  and  fourth  years  of  the  reign  of  King  WUliam  the  Fourth,  in- 
tituled "  An  Act  to  repeal  an  Act  of  the  eleventh  year  of  his  late  Majesty 
King  George  the  Fourth,  for  the  lighting  and  watching  of  parishes  in 
England  and  Wales,  and  to  make  other  provisions  in  lieu  thereof," 
has  been  adopted,  the  said  last-mentioned  Act  shall  be  superseded  by 
this  Act,  and  aU  lamps,  lamp  posts,  gas  pipes,  fire  engines,  hose,  and 
other  property  vested  in  the  inspectors  for  the  time  being  under  the 
said  Act,  shall,  iu  aU  existing  districts  imder  the  "Public  Health  Act, 
1848,"  and  elsewhere  upon  the  adoption  of  this  Act,  vest  in  the  local 
board. 

See  the  3  &  4  WlQ.  4,  c.  90,  ante,  364. 

Sect.  47.  In  any  district  where  a  vestry  adopts  the  Act  passed  in  the 
tenth  year  of  the  reign  of  her  present  Majesty,  chapter  seventy-four,  and 
intituled  "An  Act  to  encourage  the  EstabUshment  of  Public  Baths  and 
Wash-houses,"  the  local  board  may,  at  the  option  of  the  said  vestry,  be 
the  commissioners  for  the  execution  of  the  said  Act,  and  shall  thereupon 
have  aU  the  powers,  duties,  rights  and  obligations  of  commissioners 
under  the  said  Act ;  and  all  expenses  incurred  by  the  local  board  in 
carrying  into  execution  the  powers  given  to  them  by  the  said  Act  shaU 
be  defrayed  out  of  general  district  rates,  and  all  receipts  by  them  by 
reason  of  the  exercise  of  such  powers  shall  be  carried  to  the  district  fund 
account. 


See  the  10  &  11  Vict.  o.  74,  tit.  "  Baths  and  Wash-houses,"  Vol.  I. ; 
and  see  also  the  29  &  30  Vict.  c.  90,  s.  43,  post,  498. 

Sect.  48.  The  sixty-first  and  so  much  of  the  sixty-second  sections  of 
the  "  Public  Health  Act,  1848,"  as  empowers  the  local  board  to  make 
bye-laws  with  respect  to  all  slaughter-houses  shall  be  repealed. 

See  the  11  &  12  Vict.  c.  63,  s.  62,  ante,  458. 

Sect.  50.  The  local  board  shall  in  non-corporate  districts,  with  the 
consent  of  the  owners  and  ratepayers  of  the  district,  to  be  expressed  by 
resolution  in  the  maimer  herein  provided  with  respect  to  resolutions  for 
the  adoption  of  this  Act,  and  in  corporate  districts  shall,  with  the  con- 
sent of  two-thirds  of  the  local  board,  have  the  power  to  do  the  following 
things  or  any  of  them  within  their  district : 

1.  To  provide  a  market  place,  and  construct  a  market  house  and 

other  conveniences,  for  the  purpose  of  holding  markets ; 
To  provide  houses  and  places  for  weighing  carts  ; 
To  make  convenient  approaches  to  such  market ; 
To  provide  all  such  matters  and  things  as  may  be  necessary  for 

the  convenient  use  of  such  market ; 
To  purchase  or  take  on  lease  land,  and  public  or  private  rights  in 

markets,  and  toUs,  for  any  of  the  foregoing  purposes  ; 
To  take  stallages,  rents,  and  tolls  in  respect  of  the  use  by  any  per- 
son of  such  market  house  : 
but  no  market  or  slaughter-house  shall  be  established  in  pursuance  of 
this  section  so  as  to  interfere  with  any  rights,  powers,  or  privileges  en- 
joyed within  the  district  by  any  person,  chartered  joint  stock  or  incorpo- 
rated company,  without  his  or  their  consent : 

2.  For  the  purpose  of  enabling  any  local  board  to  establish  markets 

in  manner  aforesaid,  or  to  regulate  markets  already  established 
in  any  corporate  borough  before  the  constitution  of  a  local  board 
therein,  there  shall  be  incorporated  with  this  Act  tlae  provisions 
of  "  The  Markets  and  Fairs  Clauses  Act,  1847,"  in  so  far  as  the 
same  relate  to  markets  : 

With  respect  to  the  holding  of  the  market  or  fair,  and  the  pro- 
tection thereof ;  and 

With  respect  to  the  weighing  goods  and  carts  ;  and 
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28.  Powers 
Tncorpo- 

'^aterl. 

c.  90)  to  be  su- 
perseded by  this 
Act. 


Where  vestries 
adopt  provisions 
of  10  &  11  Vict.  . 
c.  74,  local  board 
to  be  Ihe  com- 
missioners under 
that  Act. 


Sections  of  11  & 
12  Vict.  c.  63,  as 
to  slaughter- 
houses repealed. 


Power  of  local 
board  to  esta- 
blish markets, 
with  consent  of 
owners  and  rate- 
payers. 


Provisions  of  10 
&  H  Vict.  c.  14, 
as  to  markets, 
etc.,  incorpo- 
rated. 


498 

29.  General 
Superinten- 
dence,. 


Service  of  no- 
tices and  repay- 
ment of  costs 
under  sects.  69, 
7(1,  71,  73,  and 
74  of  10  &  11 
Vict.  c.  34. 


Eocal  ®obmtinmt. 

With  respect  to  the  stallages,  rents,  and  toUs ;  and 
With  respect  to  bye-laws  : 


§!• 


subject  to  this  proviso,  that  all  toUs  leviable  by  the  local  hoard  in.  pur- 
suance of  this  section  shall  be  approved  by  one  of  her  Majesty's  principal 
secretaries  of  state. 

See,  as  to  resolutions  for  the  adoption  of  the  Act,  sects.  12  and  13, 
ante,  428,  429. 

See  the  10  &  11  Vict.  c.  U,,post,  tit.  "Markets  and  Fairs." 
It  would  seem  that  the  setting  up  of  a  new  market  at  a  short  distance 
from  and  in  lieu  of  an  ancient  market  is  an  establishment  of  a  market 
within  this  section.  [Ellis  v.  Bridgenorth,  2  Johns,  d  H.  67.)  Qumre 
whether  the  immemorial  privilege  of  householders  of  erecting  and  hiring 
outstalls  in  front  of  houses  in  a  market-place  is  a  right  within  this 
proviso.     [Ellis  v.  Bridgenorth,  2  Johns.  S  H.  67.) 

By  the  24  &  25  Vict.  c.  61,  s.  11,  in  districts  where  the  "Local 
Government  Act,  1858,"  is  in  force,  notices  for  alterations  under  the 
sixty-ninth,  seventieth,  and  seventy-first  sections,  directions  under  the 
seventy-third  section,  and  orders  under  the  seventy-fourth  section  of  the 
"  Towns  Improvement  Clauses  Act,  1847,"  may,  at  the  option  of  the 
local  board,  be  served  upon  owners  instead  of  occupiers,  or  upon  owners 
as  well  as  occupiers,  and  the  cost  of  works  done  under  any  of  these  sec- 
tions may,  when  notices  have  been  so  served  upon  owners,  be  recovered 
from  owners  instead  of  occupiers,  and  when  such  cost  is  recovered  from 
occupiers,  they  shall  be  entitled  to  make  the  same  deduction  from  the 
rents  payable  for  the  premises  where  the  work  is  done  in  respect  of  such 
cost  as  they  are  entitled  to  make  in  respect  of  private  improvement 
rates  by  the  "  Public  Health  Act,  1848." 

See  the  10  &  11  Vict.  c.  34,  Vol.  V.,  tit.  "  Towns  Improvement." 
See  sect.  91  of  the  11  &  12  Vict.  c.  63,  ante,  480. 

By  the  20  &  30  Vict.  c.  90,  s.  43,  local  boards  acting  in  execution  of 
the  "  Local  Government  Act,  1858,"  may  adopt  the  Act  to  encourage  the 
estabhshment  of  public  baths  and  washhouses,  and  any  Act  amending 
the  same,  for  districts  in  which  those  Acts  are  not  already  in  force,  and 
when  they  have  adopted  the  said  Acts,  they  shall  have  all  the  powers, 
duties,  and  rights  of  commissioners  under  the  said  Acts,  and  all  ex- 
penses incurred  by  any  local  board  in  carrying  into  execution  the  Acts 
referred  to  in  this  section  shall  be  defrayed  out  of  the  general  district 
rates,  and  aU  receipts  by  them  under  the  said  Acts  shall  be  carried  to 
the  district  fund  account. 


Parties  ag- 
grieved by  pro- 
ceedings of  local 
board  as  to  re- 
covery of  certain 
expenses  may 
appeal  to  the 
general  board. 


29.   General  Superintendence. 

The  11  &  12  Vict.  c.  63,  s.  119,  proliibiting  the  board  from  borrowing 
money  without  the  consent  of  the  general  board  of  healtli  is  repealed, 
and  other  provisions  are  substituted  by  the  21  &  22  Vict.  c.  98,  s.  57, 
ante,  490. 

Sect.  120.  If  in  any  case  in  which  the  local  board  are  empowered  to 
recover  any  expenses  incurred  by  them  in  a  summary  manner,  or  to  de- 
clare such  expenses  to  be  private  improvement  expenses,  any  person 
shall  deem  himseK  to  be  aggrieved  by  tlie  decision  of  the  said  local 
board  thereupon,  he  may,  within  seven  days  after  notice  of  such  decision, 
address  a  memorial  to  the  said  general  board,  stating  the  grounds  of  his 
complaint ;  and  the  said  general  board  may  make  such  order  in  the 
matter  as  to  them  may  seem  equitable,  and  the  order  so  made  shall  he 
•binding  and  conclusive  upon  the  said  local  board ;  and  if  the  said  local 
board  shall  have  proceeded  to  recover  such  expenses  in  a  summary  man- 
ner, the  said  general  board  may,  if  they  shall  think  fit,  direct  the  said 
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local  board  to  pay  to  the  person  so  proceeded  against  such  sum  as  they  29.  General 
may  consider  to  be  a  just  compensation  for  the  loss,  damage,  or  grievance  Superinten- 
thereby  sustained  by  him.  dence. 

See,  as  to  the  cases  in  which  any  expenses  may  be  recovered  sum- 
marily or  declared  to  be  private  improvement  expenses,  sects.  49,  51,  54, 
58,  and  69,  ante,  450,  451. 

The  memorials  are  now,  by  the  21  &  22  Vict.  c.  98,  s.  65,  post,  510, 
to  be  addressed  to  one  of  her  Majesty's  principal  secretaries  of  state, 
to  whom  the  powers  vested  in  the  general  board  of  health  by  this  sec- 
tion are  transferred. 

The  decision  of  the  secretary  of  state  is  final  as  to  the  amount  due  for 
expenses  and  interest  thereon.  (Wallington  v.  Willes,  16  O.  B.,  N.  8. 
797  ;  33  L.  J.,  M.  O.  288.) 

Sect.  121.  During  any  inquiry  by  a  superintending  inspector  under  SuperintenJing 
this  Act,  he  may  and  he  is  hereby  empowered  to  summon  before  Viitti  summoiTwU^^ 
any  persons  whomsoever,  and  to  examine  them  upon  oath  or  otherwise  nesses,  call  for 
touching  any  matter  relating  to  the  purposes  of  the  inquiry,  and  he  may  P'""^'  ""**•  ''"• 
by  any  such  summons  require  any  parochial  officer,  or  any  officer  of  or 
acting  under  any  corporation,  guardians,  or  directors  of  the  poor,  and 
any  commissioner,  trustee,  officer,  or  person  acting  under  any  local  Act 
of  Parliament  in  force  within  the  district  or  place  to  which  any  such  in- 
quiry may  relate,  to  produce  before  him  any  surveys,  plans,  sections, 
rate  books,  or  other  like  documents  which  may  by  reason  of  their  office 
be  in  their  custody  or  control  touching  any  matter  relating  to  the  pur- 
poses of  such  inquiry,  and  such  inspector  may  examine,  inspect,  or  take 
copies  of  any  such  books,  surveys,  plans,  sections,  and  documents,  or 
any  of  them,  or  part  thereof;  and  whosoever  wilfully  disobeys  any  such 
summons,  or  prevents  any  such  inspector  from  examining,  inspecting, 
or  taking  copies  as  last  aforesaid,  or  refuses  to  answer  any  question  put 
to  liim  by  such  inspector  for  the  purposes  of  the  said  inquiry,  shall  be 
liable  to  a  penalty  not  exceeding  five  pounds :  Provided  always,  that 
no  person  shall  be  required  to  attend  in  obedience  to  any  such  sununons 
unless  the  reasonable  charges  of  his  attendance  shall  have  been  paid 
or  tendered  to  him ;  and  no  person  shall  be  required  in  any  case,  in 
obedience  to  any  such  summons,  to  travel  more  than  ten  miles  from  his 
place  of  abode. 

Inquiry  by  a  superintending  inspector  is  required  by  sects.  8,  75,  and 
82,  ante,  420,  475,  472. 

By  the  21  &  22  Vict.  e.  98,  s.  8,  whenever  the  sanction,  consent, 
direction,  or  approval  of  the  general  board  of  health  is  required  by  law 
to  the  exercise  of  the  powers  of  local  boards  of  health  or  boards  of  hn- 
provement  commissioners,  such  powers  may,  from  the  first  day  of  Sep- 
tember, 1858,  be  exercised  without  such  sanction,  consent,  dhection,  or 
approval,  or  any  sanction,  consent,  direction,  or  approval  in  Heu  thereof, 
except  in  so  far  as  is  provided  by  this  Act :  Provided  always,  that  all 
sanctions  for  the  mortgage  of  rates  given  by  the  general  board  of  health 
before  the  passing  of  this  Act  shall  continue  in  full  force  and  effect  imtil 
all  moneys,  the  borrowing  of  which  is  thereby  sanctioned,  have  been 
borrowed. 

Sect.  76.  Every  local  board  shall  make  an  annual  report,  in  such  Local  board  to 
form  and  at  such  time  as  the  secretary  of  state  may  from  time  to  time  report. 
direct,  of  all  works  executed  by  them  during  the  preceding  year,  and  of 
aU  sums  received  and  disbursements  made,-  under  and  for  the  purposes 
of  tliis  Act,  and  pubHsh  the  same  in  some  newspaper  ch-culating  in  the 
district,  and  shall  send  a  copy  to  the  secretary  of  state. 

By  the  24  &  25  Vict.  c.  61,  s.  14,  in  all  cases  in  which  prior  to  the   The  sanction  of 
passing  of  the  "Local  Government  Act"  all  or  any  of  the  powers  or   sjatfs"bstitut°ed- 
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provisions  of  the  "  Public  Health  Act,  1848,"  relative  to  the  borrowing 
of  money  or  the  mortgaging  of  rates,  are  repeated  in  any  local  Act  of 
Parliament,  or  in  which  it  is  declared  in  and  by  such  local  Act  that  the 
same  shall  be  read  and  construed  as  if  all  or  any  of  such  powers  and 
provisions  had  been  repeated  therein,  so  as  to  confer  thereunder  upon 
any  such  local  board  of  health  or  board  of  improvement  commissioners 
powers  corresponding  with  aU  or  any  of  the  borrovring  or  mortgaging 
powers  contained  in  the  "  PubHc  Health  Act,  1848,"  and  where  the 
sanction,  consent,  direction,  or  approval  of  the  general  board  of  health  is 
rendered  requisite  in  or  by  any  such  local  Act  to  the  due  exercise  of  any 
of  the  powers  vested  thereby  in  any  local  board  of  health  or  board  of 
improvement  commissioners,  such  powers  or  any  of  them  shall  and  may 
be  henceforth  exercised  with  and  under  the  sanction,  consent,  direction, 
and  approval  of  one  of  her  Majesty's  principal  secretaries  of  state,  in 
lieu  of  the  sanction,  consent,  direction,  and  approval  of  the  general 
board  of  health  aforesaid,  and  not  otherwise. 


Provisions  as  to 
audit  of  ac- 
counts. 


Power  of  allow- 
aTice,  disallow- 
ance, and  sur- 
charge. 


pisallowances 
may  be  removed 


30.   Audit  of  Aooodnts. 

The  11  &  12  Vict.  c.  63,  s.  122,  relating  to  the  audit  of  the  accotmts 
of  the  board  is  repealed,  and  the  foUovring  provisions  are  now  substi- 
tuted. 

By  the  21  &  22  Vict.  c.  98,  s.  60,  the  one  hundred  and  twenty-second 
section  of  the  "  Public  Health  Act,  1848,"  shall  be  repealed,  and  in  lieu 
thereof  be  it  enacted  as  follows :  where  the  mayor,  aldermen,  and  bur- 
gesses of  a  borough  are  the  local  board,  the  accounts  of  the  receipts  and 
expenditure  of  the  local  board  shaU  be  audited  and  examined  by  the 
auditors  of  the  borough,  and  shall  be  pubhshed  in  Kke  manner  and  at 
the  same  time  as  the  municipal  accounts,  and  the  auditors  shall  proceed 
in  the  audit  after  like  notice  and  in  like  manner,  shall  have  like  powers 
and  authorities,  and  perform  Kke  duties,  as  in  the  case  of  auditing  the 
municipal  accounts  ;  and  each  of  such  auditors  shall  in  respect  of  each 
audit  be  paid,  out  of  the  general  district  rates  levied  under  this  Act, 
such  reasonable  remuneration,  not  being  less  than  two  guineas  for  every 
day  in  wliich  they  are  employed  in  such  audit,  as  the  local  board  from 
time  to  time  appoints  ;  and  any  order  of  the  local  board  for  the  payment 
of  any  money  may  be  removed  by  certiorari,  and  hke  proceedings  may 
be  had  thereon  as  under  section  forty-four  of  the  Act  of  the  first  year  of 
her  Majesty,  chapter  seventy-eight,  with  respect  to  orders  of  the  council 
of  a  borough  for  payments  out  of  the  borough  fund : 

With  respect  to  districts  not  boroughs,  as  follows : 

1.  The  accounts  of  the  receipts  and  expenditure  of  the  local  board 
shall  be  audited  and  examined  once  in  every  year,  as  soon  as  can 
be  after  the  twenty-fifth  day  of  March,  by  the  auditor  of  accounts 
relating  to  the  reUef  of  the  poor  for  the  union  in  which  the  district 
or  the  greater  part  thereof  is  situate,  unless  such  auditor  is  a  mem- 
ber of  the  local  board  whose  accounts  he  is  appointed  to  audit,  in 
which  case  such  accounts  shall  be  audited  by  such  auditor  of  any 
adjoining  union  as  may  from  time  to  time  be  appointed  by  the  local 
board  of  health : 

And  any  auditor  acting  in  pursuance  of  tliis  section  shall  disallow 
every  item  of  account  contrary  to  law,  and  surcharge  the  same  upon 
the  person  making  or  authorizing  the  making  of  the  illegal  payment, 
and  shall  certify  the  same  to  be  due  from  such  person,  and  upon 
application  by  any  party  aggrieved  shall  state  in  writing  the  reasons 
for  his  decision  in  respect  of  such  disallowance  or  surcharge,  and 
also  of  any  allowance  which  he  may  have  made ;  and  any  person 
aggrieved  by  disallowance  made  may  apply  to  the  Court  of  Queen's 
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Bench  for  a  writ  of  certiorari  to  remove  the  disallowance  into  the 
said  Court,  in  the  same  manner  and  subject  to  the  same  conditions 
as  are  provided  in  the  case  of  disallowances  by  auditors  imder  the 
laws  for  the  time  being  in  force  with  regard  to  the  relief  of  the  poor ; 
and  the  said  Court  shall  have  the  same  powers  with  respect  to  al- 
lowances, disallowances,  and  surcharges  under  this  Act  as  it  has 
with  respect  to  disallowances  or  allowances  by  the  said  auditors  ; 
or  in  lieu  of  such  apphqation  any  person  so  aggrieved  may  appeal  Appeal  against 
to  one  of  her  Majesty's  principal  secretaries  of  state,  who  shall  disallowances, 
have  the  same  powers  in  the  case  of  the  appeal  as  are  possessed 
by  the  Poor  Law  Board  in  the  case  of  appeals  against  allowances, 
disallowances,  and  surcharges  by  the  said  poor  law  auditors  : 

2.  Every  sum  certified  to  be  due  from  any  person  by  the  auditor   As  to  recovery 
under  this  Act  shall  be  paid  by  such  person  to  the  treasurer  of  the    "'  "Jisaiiowanoes. 
local  board  within  fourteen  days  after  the  same  shall  have  been  so 

certified,  unless  there  be  an  appeal  against  the  decision ;  and  if 
such  sum  shall  not  be  so  paid,  and  there  be  no  such  appeal,  the 
auditor  shall  recover  the  same  from  the  person  against  whom  the 
same  shall  have  been  certified  to  be  due  by  the  like  process  and 
with  the  like  powers  as  in  the  case  of  sums  certified  upon  the  audit 
of  the  poor-rate  accounts,  and  shall  be  paid  by  the  local  board  all 
such  costs  and  expenses,  including  a  reasonable  compensation  for 
his  loss  of  time  incurred  by  him  in  such  proceedings,  as  shall  not 
be  recovered  by  him  from  such  person  : 

3.  For  the  purpose  of  any  audit  of  account  under  tliis  Act,  every  power  to  auditor 
auditor  may,  by  summons  in  writing,  require  the  production  before  t"  require  pro- 
him  of  all  books,  deeds,  contracts,  accounts,  vouchers,  and  all  other  "•"">"  "'  bouks. 
documents  and  papers  which  he  may  deem  necessary,  and  may 

require  any  person  holding  or  accountable  for  any  such  books, 
deeds,  contracts,  accounts,  vouchers,  documents,  or  papers  to  ap- 
pear before  him  at  any  such  audit  or  any  adjournment  thereof,  and 
to  make  and  sign  a  declaration  as  to  the  correctness  of  the  same  ; 
and  if  any  such  person  neglects  or  refuses  so  to  do,  or  to  produce 
any  such  books,  deeds,  contracts,  accounts,  vouohei's,  documents, 
or  papers,  or  to  make  or  sign  such  declaration,  he  shall  incur  for 
every  neglect  or  refusal  a  penalty  not  exceeding  forty  shiUings ; 
and  if  he  falsely  or  corruptly  makes  or  signs  any  such  declaration, 
knowing  the  same  to  be  untrue  in  any  material  particular,  he  shall 
be  liable  to  the  penalties  inflicted  upon  persons  guilty  of  wilful  and 
corrupt  perjury ;  and  such  auditor  shall  in  respect  of  each  audit  be 
paid,  out  of  the  general  district  rates  levied  under  this  Act,  such 
reasonable  remuneration,  not  being  less  than  two  guineas  for  every 
day  in  which  he  is  employed  in  such  audit,  as  the  local  board  from 
time  to  time  appoints,  together  with  his  expenses  of  travelling  to 
and  from  the  place  of  audit : 

4.  Before  each  audit  of  accounts  under  this  Act,  the  local  board  shall,   Notice  of  audit, 
after  receiving  from  the  auditor  the  requisite  appointment,  give 

twenty  days'  notice  of  the  time  and  place  at  which  the  same  will 
be  made,  by  advertisement  in  some  one  or  more  of  the  pubho  news- 
papers circulated  in  the  district;  and  a  copy  of  the  accounts  to 
be  audited,  together  -with  all  rate  books,  account  books,  deeds, 
contracts,  accoimts,  bills,  vouchers,  and  receipts  mentioned  or 
refen'ed  to  in  such  accounts,  shall  be  deposited  in  the  office  of  the 
local  board,  and  be  open,  during  office  hours  thereat,  to  the  in- 
spection of  aU  persons  interested,  for  seven  days  before  the  audit ; 
and  all  such  persons  shall  be  at  hberty  to  take  copies  of  or  extracts 
from  the  same,  without  fee  or  reward ;  and  the  production  of  the 
newspaper  containing  such  notice  shall  be  deemed  to  be  sufficient 
proof  of  tlte  notice  of  audit  on  any  proceeding  whatsoever : 
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5.  Within  fourteen  days  after  the  completion  of  the  audit,  the  auditor 
shall  report  upon  the  accounts  audited  and  examined,  and  shall 
deliver  such  report  to  the  clerk  of  the  local  board,  who  shall  cause 
the  same  to  be  deposited  in  the  ofl&ce  of  the  local  board,  and  shall 
publish  an  abstract  of  such  accounts  in  some  one  or  more  of  the 
newspapers  circulated  in  the  district. 

As  to  the  making  up  of  the  accounts  before  the  audit,  see  the  24  &  25 
Vict.  0.  61,  s.  15,  infra. 

See  the  1  Vict.  c.  78,  s.  44,  tit.  "  Corporations,"  Vol.  1. 

By  the  24  &  25  Vict.  c.  61,  s.  3,  when  any  board  of  improvement  com- 
missioners acquires  powers  of  rating  or  borrowing  money  under  the 
fifteenth  section  of  the  "  Local  Government  Act,  1858,"  the  provisions 
in  relation  as  to  audit  of  that  Act,  or  of  any  Act  amending  that  Act, 
shall  be  in  force  in  the  case  of  such  commissioners,  as  if  such  provisions 
were  contained  in  the  local  Act  under  which  they  are  constituted ;  and 
when  the  provisions  as  to  audit  of  such  local  Act  are  repugnant  to  or 
inconsistent  with  those  of  the  "  Local  Government  Act,"  or  any  Act 
amending  that  Act,  then  the  audit  shall  be  conducted  under  the  pro- 
visions of  the  last-mentioned  Act. 

See  the  "  Local  Government  Act,  1858,"  s.  15,  ante,  430,  and  for  the 
provisions  relating  to  audit,  see  sect.  60  of  the  same  Act,  ante,  500. 

Sect.  15.  Seven  clear  days  at  least  before  the  day  fixed  for  the  audit 
of  accounts  of  any  local  board,  the  local  board  shall  cause  their  rate 
books  and  other  accounts  to  be  made  up  and  balanced,  and  the  books 
and  accounts  so  made  up  and  balanced  shall  forthwith  be  deposited  at 
the  office  of  the  said  local  board  for  the  inspection  of  owners  and  rate- 
payers, and  the  notice  of  audit  shall  include  a  notice  of  such  deposit  of 
accounts ;  and  any  officer  of  a  local  board  duly  appointed  in  that  behalf 
neglecting  to  make  up  such  books  and  accounts,  or  altering  such  books 
and  accounts,  or  allowing  them  to  be  altered  when  so  made  up,  or  re- 
fusing to  allow  inspection  thereof,  shall  be  liable  on  conviction  thereof 
to  forfeit  forty  shillings ;  and  it  shall  be  lawful  for  any  ratepayer  or 
oviTier  of  property  in  the  district  to  be  present  at  the  audit  of  the 
accounts  of  the  local  board,  and  to  make  any  objection  to  such  accounts 
before  the  auditor ; .  and  such  ratepayers  and  owners  shall  have  the  same 
right  of  appeal  against  allowances  by  an  auditor,  as  they  have  bj'  law 
against  disallowances. 


Mode  of  refer- 
ring to  arbitra- 
tion. 


31.  Abbitration. 

By  the  11  &  12  Vict.  c.  63,  s.  123,  in  case  of  dispute  as  to  the  amount 
of  any  compensation  to  be  made  under  the  provisions  of  this  Act  (except 
where  the  mode  of  determining  the  same  is  specially  provided  for),  and 
in  case  of  any  matter  which  by  this  Act  is  authorized  or  directed  to  be 
settled  by  arbitration,  then,  unless  both  parties  concm-  in  the  appoint- 
ment of  a  single  arbitrator,  each  party,  on  the  request  of  the  other,  shall 
appoint  an  arbitrator,  to  whom  the  mattershall  be  referred ;  and  every  such 
appointment  when  made  on  the  hehaK  of  the  local  board  of  health  shall 
(in  the  case  of  a  non-corporate  district)  be  under  their  seal  and  the  hands 
of  any  five  or  more  of  their  number,  or  under  the  common  seal  in  case 
of  a  corporate  district,  and  on  the  behalf  of  any  other  party  under  his 
hand,  or  if  such  party  be  a  coi-poration  aggregate  under  the  common  seal 
thereof;  and  such  appointment  shall  be  delivered  to  the  arbitrators,  and 
shall  be  deemed  a  submission  to  arbitration  by  the  parties  making  the 
same ;  and  after  the  making  of  any  such  appointment  the  same  shall 
not  be  revoked  without  the  consent  of  both  parties,  nor  shall  the  death 
of  either  party  operate  as  a  revocation  ;  and  if  for  the  space  of  fourteen 
days  after  any  such  matter  shall  have  arisen,  and  notice  in  writing  by 
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one  party  who  has  himself  duly  appointed  an  arbitrator  to  the  other 
party,  stating  the  matter  to  be  referred,  and  accompanied  by  a  copy  of 

such  appointment,  the  party  to  whom  notice  is  given  fail  to  appoint  an 

arbitrator,  tlie  arbitrator  appointed  by  the  party  giving  the  notice  shall 
be  deemed  to  be  appointed  by  and  shall  act  on  behalf  of  both  parties ; 
and  the  award  of  any  arbitrator  or  arbitrators  appointed  in  pursuance 
of  this  Act  shall  be  binding,  final,  and  conclusive  upon  all  persons,  and 
to  all  intents  and  purposes  whatsoever. 

By  the  21  &  22  Vict.  c.  98,  s.  64,  post,  504,  arbitration  is  to  be  confined 
to  cases  involving  more  than  ^£20.  Sums  under  d£20  may  be  recovered 
in  the  County  Court ;  see  the  24  &  25  Vict.  c.  61,  s.  24,  post,  511. 

Where  A.  claimed  compensation  for  damage  sustained  by  the  board 
having  made  a  sewer  through  his  land  under  sect.  45,  and  appointed  an 
arbitrator,  and  the  board  declined  to  appoint  an  arbitrator  on  the 
ground  that  A.  had  not  sustained  any  damage,  because  his  property  was 
benefited  by  the  making  of  the  sewer,  it  was  held  that  this  was  a  case 
in  which  the  amount  of  compensation  only  and  not  the  liability  to  make 
compensation  was  disputed ;  and  the  Court  upheld  an  ex  parte  award 
made  by  the  umpire  appointed  by  A.  {Braclhy,  in  re,  4  El.  £  Bl.  1014  ; 
24  L.  J.,  Q.  B.  239.) 

"Where  the  liability  to  compensate  is  disputed,  the  proper  proceeding 
is  by  mandamus.     {Reg.  v.  Burslem,  28  L.  J.,  Q.  B.  345.) 

Sect.  124.  If  before  the  determination  of  any  matter  so  referred  any  Death,  etc.,  of 
arbitrator  die,  or  refuse  or  become  incapable  to  act,  the  party  by  whom   ""^.f"'  several 
such  arbitrator  was  appointed  may  appoint  in  writing  another  person  in   ^"^  '  ™  °" ' 
his  stead  ;  and  if  he  fail  so  to  do  for  the  space  of  seven  days  after  notice 
in  writing  from  the  other  party  in  that  behalf,  the  remaining  arbitrator 
may  proceed  ex  parte  ;  and  every  arbitrator  so  appointed  shall  have  the 
same  powers  and  authorities  as  were  vested  in  the  arbitrator  in  whose 
stead  the  appointment  is  made  ;  and  in  case  a  single  arbitrator  die,  or  of  Mngle  arbi- 
become  incapable  to  act,  before  the  making  of  his  award,  or  faU  to  make   trator. 
his  award  witliin  twenty-one  days  after  liis  appointment,  or  within  such 
extended  time,  if  any,  as  shall  have  been  duly  appointed  by  him  for 
that  purpose,  the  matters  referred  to  liim  shall  be  again  referred  to  arbi- 
tration under  the  provisions  of  this  Act,  as  if  no  former  reference  had 
been  made. 

Where  the  time  had  not  been  extended,  but  the  reference  proceeded 
notwithstanding,  and  the  board  attended  aU  through  under  protest,  it 
was  held  that  the  board  had  not,  by  proceeding  with  the  reference, 
waived  the  objection  to  the  non-extension  of  the  time.  (Bingland  v. 
Lowndes,  33  L.  J.,  G.  P.  337,  JExoh.  Oh.  overruling  the  decision  of  the 
Court  of  Common  Pleas.) 

Sect.  125.  In  case  there  be  more  than  one  arbitrator,  the  arbitrators  Appointment 
shall,  before  they  enter  upon  the  reference,  appoint  by  writing  imder  °!^  umpire  by 
their  hands  an  umpire,  and  if  the  person  appointed  to  be  umpire  die,  or  ^  '"^  '^*' 
become  incapable  to  act,  the  arbitrators  shall  forthwith  appoint  another 
person  in  his  stead ;  and  in  case  the  arbitrators  neglect  or  refuse  to 
appoint  an  umpire  for  seven  days  after  being  requested  so  to  do  by  any 
party  to  the  arbitration,  the  Court  of  general  or  quarter  sessions  shall, 
on  the  application  of  any  such  party,  appoint  an  umpire ;  and  the  award 
of  the  umpire  shall  be  binding,  final,  and  conclusive  upon  aU  persons 
and  to  aU  intents  and  purposes  whatsoever ;  and  in  case  the  arbitrators 
fail  to  make  their  award  within  twenty- one  days  after  the  day  on  which 
the  last  of  them  was  appointed,  or  within  such  extended  time,  if  any,  as 
shall  have  been  duly  appointed  by  them  for  that  purpose,  the  matters 
referred  shall  be  determined  by  the  umpire  ;  and  the  provisions  of  this 
Act  with  respect  to  the  time  for  maldng  an  award,  and  with  respect  to 
extending  to  the  same  in  the  case  of  a  single  arbitrator,  shall  apply  to 
an  umpirage. 
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Arbitrators  who  have  failed  to  make  their  award  within  the  twenty-one 
days  may,  nevertheless,  appoint  an  umpire  after  the  expiration  of  that 
period,  although  they  have  not  enlarged  the  time  [Holdsworth  v.  Bar- 
sham,  31  L.  J.,  Q.  B.,  145) ;  provided  such  appointment  be  witliin  the 
time  limited  by  sect.  126  for  maldng  the  umpirage.  {Holdsworth  v. 
Wilson,  iB.<£S.l;  32  L.  J.,  Q.  B.  289.) 

Where  the  Court  named  an  umpire,  but,  as  his  consent  to  act  had  not 
then  been  obtained,  no  minute  of  the  order  was  made  by  the  clerk  of  the 
peace,  and  no  formal  order  was  drawn  up,  it  was  held  that  no  appoint- 
ment had  been  made,  and  that,  the  claimant  having  treated  the  apphca- 
tion  as  a  nullity,  and  apphed  again  at  the  next  quarter  sessions,  a 
regular  order  for  the  appointment  of  the  umpire  then  made  was  vaUd. 
(Ringland  v.  Lowndes,  33  L.  J.,  O.  P.,  25.) 

As  to  the  effect  of  proceeding  with  an  arbitrator  under  protest,  see 
Ringland  v.  Lowndes,  ante,  503. 

Where  the  umpire  made  his  award  after  twenty-one  days  from  his 
appointment,  and  without  extending  the  time,  the  award  was  held  bad. 
(Killett  V.  Tranmere  Local  Board,  13  W.  B.  207.) 

Sect.  126.  The  time  for  making  an  award  under  this  Act  shall  not  be 
extended  beyond  the  period  of  three  months  from  the  date  of  the  submis- 
sion or  from  the  day  on  which  the  imipire  shall  have  been  appointed  (as 
the  case  may  be). 

The  provisions  of  the  17  &  18  Vict.  c.  125,  s.  15,  relating  to  the  power 
of  the  Court  to  enlarge  the  time  for  making  an  award  have  no  applica- 
tion to  an  award  under  this  Act ;  and  after  the  time  limited  has  elapsed, 
the  Court  has  no  power  to  enlarge.  {Killett  v.  Tranmere  Local  Board, 
13  W.  B.  207.) 

Sect.  127.  Any  arbitrator,  arbitrators,  or  umpire,  appointed  by  virtue 
of  tliis  Act,  may  require  the  production  of  such  documents  in  the  posses- 
sion or  power  of  either  party  as  they  or  he  may  think  necessary  for 
determining  the  matters  referred,  and  may  examine  the  parties  or  then- 
witnesses  on  oath ;  and  the  costs  of  and  consequent  upon  the  I'eference 
shall  be  in  the  discretion  of  the  arbitrator  or  arbitrators,  or  of  the 
umpire  (in  case  the  matters  referred  are  determined  by  an  lunpire  under 
tlie  power  herein-before  contained  in  that  behalf) ;  and  any  submission 
to  arbitration  under  the  provisions  of  this  Act  may  be  made  a  rule  of 
any  of  the  superior  courts,  on  the  appUcation  of  any  party  thereto. 

Where  the  umpire  orders  the  costs  of  the  reference  to  be  borne  by  the 
board  without  ascertaining  their  amount,  an  action  will  lie  to  recover 
them  after  a  bill  for  the  amount  has  been  delivered ;  and,  although  the 
party  to  pay  may  have  the  costs  taxed,  yet  tlie  taxation  is  not  a  condi- 
tion precedent  to  the  right  of  tlie  other  party  to  bring  an  action  for  them. 
{Holdsivorth  v.  Wilson,  4.  B.  S  S.  1;  S2  L.  J.,  Q.  B.  289,  over-ruling 
Holdsworth  v.  Barsham,  31  L.  J.,  Q.  B.  145.) 

Sect.  128.  Before  any  arbitrator  or  umphe  shall  enter  upon  any  such 
reference  as  aforesaid,  he  shall  make  and  subscribe  the  following  decla- 
ration before  a  justice  of  the  peace ;  (that  is  to  say,) 

/,  A.  B.,  do  solemnly  and  sincerely  declare  that  I  will  faithfully  and  honestly, 
and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the  matters  referred  to 
me  under  the  "  Public  Health  Act,  1848."  A.  B. 

And  such  declaration  shall  be  annexed  to  the  award  when  made  ;  and  if 
any  arbitrator  or  umpire  shall  wilfully  act  contrary  to  such  declaration 
he  shall  be  guilty  of  a  misdemeanour. 

By  the  21  &  22  Vict.  c.  98,  s.  64,  all  questions  referable  to  arbitration 
under  the  "  Public  Health  Act,  1848,"  or  this  Act,  or  any  Act,  incoi-po- 
rated  therewith,  may,  when  the  amount  in  dispute  is  less  than  twenty 
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pounds,  be  determined  before  two  justices  in  a  summary  manner,  but  the       32.  Legal 
justices  may,  if  they  think  fit,  require  that  the  work  in  respect  of  which    Proceedings. 

the  claim  of  the  local  board  is  made,  and  the  particulars  of  the  claim,  be    

reported  on  to  them  by  any  competent  surveyor,  not  being  the  surveyor 
of  the  local  board ;  and  the  justices  may  determine  the  amount  of  costs 
incurred  on  that  behalf,  and'  by  whom  such  costs  or  any  part  of  them 
shall  be  paid. 

See  the  11  &  13  Vict.  c.  63,  ss.  123-128,  ante,  502-504. 

33.  Legal  Pbooeedings. 

By  the  11  &  12  Vict.  c.  63,  s.  129,  in  all  cases  in  which  the  amount  of  Keooveryof 
any  damages,  costs,  or  expenses  is  by  tliis  Act  directed  to  be  ascertained  ^"'^ses,  e  c. 
or  recovered  in  a  summary  manner,  the  same  may  be  ascertained  by  and 
recovered  before  two  justices,  together  with  such  costs  of  the  proceedings 
as  the  justices  may  think  proper ;  and  if  the  sums  adjudged  be  not  paid 
by  the  party  against  whom  the  adjudication  is  made,  the  same  may  be 
levied  by  distress  and  sale  of  his  goods  and  chattels,  by  warrant  tmder 
the  hands  and  seals  of  the  justices  making  the  adjudication ;  and  any 
penalty  imposed  by  or  under  the  authority  of  this  Act,  or  any  bye-law 
made  under  this  Act,  the  recovery  whereof  is  not  otherwise  expressly 
provided  for,  may,  upon  proof  on  oath  of  the  offence  in  respect  of  which 
the  penalty  is  alleged  to  have  been  incurred,  be  recovered  before  two  jus- 
tices, together  with  such  costs  of  the  proceedings  as  they  may  think 
proper;  and  if  the  sums  adjudged  be  not  paid  by  the  party  against 
whom  the  adjudication  is  made,  the  same  may  he  levied  by  distress,  and 
sale  of  his  goods  and  chattels,  by  warrant  under  the  hands  and  seals  of 
the  justices  making  the  adjudication ;  and  such  justices  or  either  of  them 
may  order  that  any  offender  convicted  as  last  aforesaid  be  detained  and 
kept  in  safe  custody  until  return  can  be  conveniently  made  to  the  last- 
mentioned  warrant,  imless  he  give  sufficient  security,  by  way  of  recog- 
nizance or  otherwise,  for  his  appearance  on  the  day  appointed  by  the 
return,  such  day  not  being  more  than  eight  days  from  the  time  of  taking 
the  security ;  and  if  before  issuing  such  warrant,  or  upon  the  return 
thereof,  it  appear  to  the  satisfaction  of  the  last-mentioned  justice  that  no 
sufficient  distress  can  be  had  within  their  jurisdiction,  they  may,  by 
warrant  under  their  hands  and  seals,  cause  the  offender  to  be  committed 
to  gaol,  there  to  remain,  without  bail,  for  any  term  not  exceeding  three 
months,  unless  such  penalty  and  costs  be  sooner  paid. 

See  also  the  11  &  12  Vict.  c.  43,  ss.  18  and  21,  post,  tit.  "  Orders,"  by 
which  similar  powers  are  given  in  cases  of  non-comphance  with  orders 
for  the  payment  of  money.  The  provisions  of  that  Act  wiU.  be  ap- 
plicable wherever  no  other  course  is  directed  by  this  Act. 

See  further  provisions  as  to  legal  proceedings  in  the  21  &  22  Vict, 
c.  98,  ss.  61-67,  ^osJ,  510,  511. 

The  justices  have  no  jurisdiction  where  the  bye-law  is  not  warranted 
by  the  statute,  even  although  it  may  have  been  allowed  by  the  secretary 
of  state ;  and  if  they  convict  in  such  a  case,  the  Court  of  Queen's  Bench 
will  grant  a  certiorari  to  bring  up  the  conviction  for  the  purpose  of 
quashing  it.     (Beg.  v.  Rose,  5  M.  d  Bl.  49  ;  24  L.  J.,  M.  O.  130.) 

See  Reg.  v.  Brodhurst,  ante,  418,  as  to  the  justices  to  whom  jurisdic- 
tion under  this  section  is  given. 

Sect.  130.     The  justices  before  whom  any  person  is  convicted  of  any  Form  of  convic- 
offence  against  the  provisions  of  this  Act  may  cause  the  conviction  to  be   '""'■ 
drawn  up  according  to  the  form  and  directions  contained  in  the  schedule 
(E.j  (see  the  form,  post)  annexed  to  this  Act,  or  to  the  like  effect ;  and 
any  conviction  so  drawn  up  shall  be  vahd  and  effectual  to  all  intents 
and  purposes. 

Sect.  131.  In  proceeding  before  any  justice  or  justices  under  the  pro-   Mode  of  proceed- 
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visions  of  this  Act,  in  any  case  in  whicli  the  mode  of  proceeding  is  not 
specially  prescribed,  any  one  justice  may  summon  the  party  charged  to 
appear  before  the  justice  or  justices  by  whom  the  matter  is  to  be  deter- 
mined at  a  time  and  place  to  be  named ;  and  upon  the  appearance  of 
the  party  charged,  or  in  his  absence  upon  proof  of  service  of  the  sum- 
mons upon  him  personally,  or  by  leaving  a  copy  thereof  at  his  last 
known  place  of  abode  or  business,  the  last-mentioned  justice  or  justices 
may  hear  and  determine  the  matter,  and  for  that  purpose  examine  the 
parties  or  any  of  them,  and  their  witnesses,  on  oath ;  and  the  costs  of 
all  such  proceedings  shall  be  in  the  discretion  of  the  last-mentioned  jus- 
tice or  justices ;  and  where  in  this  Act  any  sum  of  money  whatsoever  is 
directed  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
any  party,  the  overplus  arising  from  such  sale  shall,  after  satisfying 
such  sum,  and  the  costs  and  expenses  of  the  distress  and  sale,  be 
returned  to  him,  on  demand ;  and  no  distress  levied  under  the  authority 
of  this  Act  shall  be  unlawful,  nor  shall  any  party  making  the  same  be  a 
trespasser  on  account  of  any  defect  or  want  of  form  in  the  summons, 
conviction,  warrant  of  distress,  or  other  proceeding  relating  thereto,  nor 
shall  he  be  a  trespasser  ab  initio  on  account  of  any  irregularity  after- 
wards committed  by  him,  but  all  persons  aggrieved  by  such  defect  or 
irregularity  may  recover  full  satisfaction  in  an  action  upon  the  case. 

By  the  29  &  30  Vict.  c.  90,  s.  48,  post,  any  local  board,  sewer  autho- 
rity, or  nuisance  authority  may  appear  before  any  justice  or  justices,  or 
in  any  legal  proceeding,  by  its  clerk  or  by  any  officer  or  member  autho- 
rized generally  or  in  respect  of  any  special  proceeding  by  resolution  of 
such  board  or  authority,  and  such  person  being  so  authorized  shall  be  at 
liberty  to  institute  and  carry  on  any  proceeding  which  the  nuisance 
authority  is  authorized  to  institute  and  carry  on  under  the  "  Nuisance 
Removal  Acts  "  or  this  Act. 

Bj-  the  11  &  12  Vict.  o.  63,  s.  132,  justices  of  the  peace,  being  also 
members  of  any  local  board  of  health,  may,  if  acting  in  petty  sessions, 
notwithstanding  their  being  such  members,  exercise  the  jurisdiction 
vested  in  them  as  such  justices  under  this  Act. 

Sect.  133.  No  proceedings  for  the  recovery  of  any  penalty  incurred 
imder  the  provisions  of  this  Act  shall  be  had  or  taken  by  any  person 
other  than  by  a  party  grieved,  or  the  local  board  of  health  in  whose  dis- 
trict the  offence  is  committed,  or  by  the  churchwardens  and  overseers  of 
the  poor  (where  any  such  penalty  is  directed  to  be  paid  to  the  church- 
wardens and  overseers  of  the  poor),' without  the  consent  in  writing  of  her 
Majesty's  attorney-general  first  had  and  obtained ;  and  that  no  such 
penalty  shall  be  recovered  unless  proceedings  for  the  recovery  thereof 
shall  have  been  commenced  within  six  calendar  months  after  the  com- 
mission or  occurrence  of  the  offence  upon  whicli  the  penalty  attaches ; 
and  if  the  application  of  the  penalty  be  not  other\wse  provided  for,  one 
haK  thereof  shall  go  to  the  informer,  and  the  remainder  to  the  local 
board  of  health  of  the  district  in  wliich  the  offfence  was  committed :  Pro- 
vided always,  that  if  tlie  said  local  board  be  the  informer  they  shall  be 
entitled  to  the  whole  of  the  penalty  recovered ;  and  all  penalties  or  sums 
recovered  on  account  of  any  penalty  by  them  shall  be  paid  over  to  the 
treasurer,  and  shall  by  liim  be  placed  to  the  district  fund  aocoimt  men- 
tioned in  this  Act. 

Proceedings  may  be  taken  by  the  churchwardens  and  overseers  in 
certain  cases  where  there  is  no  local  board  of  health.  See  sect.  79, 
ante,  470. 

See,  as  to  the  district  fimd  account,  sect.  87,  ante,  478. 

The  grievance  intended  by  this  section  is  one  peculiar  and  personal  to 
the  party,  and  not  such  as  he  suffers  in  common  with  the  rest  of  the 
ratepayers.  Thus,  where  a  member  of  the  company  of  proprietors  of  the 
Margate  Pier  being  also  a  member  of  the  Margate  local  board  voted  on 
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a  question  in  wliioli  the  company  was  interested  contrary  to  the  19th 
section,  it  was  held  that  an  inhahitant  and  ratepayer  was  not  as  such  a 
party  grieved  within  the  meaning  of  this  section.  (Boyoe  v.  Higgins, 
14  G.  B.  1 ;  23  L.  J.,  O.  P.  5.)  So,  also,  where  a  memher  acts  witliout 
being  duly  quahiied,  a  ratepayer  who  was  a  candidate  at  the  election, 
and  would  have  been  elected  but  for  the  candidatiu'e  of  the  unqualified 
member,  is  not  a  party  grieved ;  and,  if  he  brings  an  action  for  penalties 
without  the  consent  of  the  attorney-general,  the  want  of  such  consent  is 
a  ground  for  staying  the  proceeduigs  after  trial,  although  the  objection 
might  also  have  been  taken  by  plea  or  demurrer.  A  declaration  for 
penalties  in  such  a  case,  which  does  not  allege  such  consent,  is  bad  on 
motion  in  arrest  of  judgment.  (Hollis  v.  Marshall,  2  H.  d-  N.  755  ;  27 
L.  J.,  Ex.  235.) 

Sect.  134.  Notwithstanding  the  liability  of  any  person  to  any  penalty  nll'^'o't  to''^" 
under  the  provisions  of  this  Act,  he  shall  not  be  reheved  from  any  other  relieve  from 
liabihty  to  which  he  would  have  been  subject  if  this  Act  had  not  been  <>"'«'  liabilities. 


Sect.  185.  Any  person  who  shall  think  himself  aggrieved  by  any  rate  Appeal  to  qnar- 
made  under  the  provisions  of  this  Act,  or  by  any  order,  conviction,  judg-  '"  sessions, 
ment,  or  determination  of  or  by  any  matter  or  thing  done  by  any  justice 
or  justices,  in  any  case  in  which  the  penalty  imposed  or  the  sum 
adjudged  shall  exceed  the  sum  of  twenty  shillings,  may  appeal  to  the 
Com-t  of  general  or  quarter  sessions  holden  next  after  the  making  of  the 
rate  objected  to,  or  accrual  of  the  cause  of  complaint ;  but  the  appellant 
shall  not  be  heard  in  support  of  the  appeal  unless  witliiu  fourteen  days 
after  the  making  and  publication  of  the  rate  appealed  against,  or  accrual 
of  the  cause  of  complaint,  he  give  to  the  local  board  of  health  or  justice 
or  justices  by  whose  act  he  may  think  himself  aggrieved  notice  in  writ- 
ing stating  lus  intention  to  bring  such  appeal,  together  with  a  statement 
in  writing  of  the  grounds  of  appeal ;  and  the  said  Court,  upon  hearing 
and  finally  determining  the  matter  of  the  appeal,  shall  and  may,  accord- 
ing to  its  discretion,  award  such  costs  to  the  party  appealing  or  appealed 
against  as  they  shaU  think  proper,  and  its  determination  in  or  concern- 
ing the  premises  shall  be  conclusive  and  binding  on  all  persons  to  aU 
intents  and  purposes  whatsoever :  Provided  always,  that  if  there  be  not 
time  to  give  such  notice  and  enter  into  such  recognizance  as  aforesaid 
before  the  sessions,  holden  as  last  aforesaid,  then  such  appeal  may  be 
made  to,  and  such  notice,  statement,  and  recognizance  be  given  and 
entered  into  for,  the  next  sessions  at  which  the  appeal  can  be  heard : 
Provided  also,  that  on  the  hearmg  of  the  appeal  no  grounds  of  appeal 
shall  be  gone  into  or  entertained  other  than  those  set  forth  in  such 
statement  as  aforesaid. 

It  would  seem  that  the  "  sum  adjudged  "  means  not  the  "  sum  adjudi- 
cated to  be  paid,"  but  the  "  sum  adjudioated  upon;"  and  therefore  there 
may  be  an  appeal  against  an  order  of  justices  finding  a  rate  exceeding 
20s.  to  be  due  from  the  defendant,  and  directing  a  distress  warrant  to 
issue.  (Ricardo  v.  Maidenhead  Local  Board,  2  II.  <&  N.  257  ;  27  L.  J., 
M.  G.  73.) 

Sect.  136.  The  said  Com-t  of  general  or  quarter  sessions  shall  upon  powcrofses- 
appeals  under  this  Act  against  any  rate  have  the  same  power  to  amend   sions  upon  ap- 
or  quash  any  rate  or  assessment,  and  to  award  costs  between  the  parties   rares.*^"'"^ 
to  the  appeal,  as  is  or  may  by  law  be  vested  in  any  Court  of  general  or 
quarter  sessions  with  respect  to  amending  or  quashing  any  rate  or 
assessment,  or  awarding  costs,  upon  appeals  -ndth  respect  to  rates  for  the 
relief  of  the  poor ;  and  the  costs  awarded  by  the  said  Court  imder  this 
Act  may  be  recovered  in  the  same  manner  in  all  respects  as  costs 
awarded  upon  the  last-mentioned  appeals :  Provided  always,  that,  not- 
withstanding the  quashing  of  any  rate  appealed  against,  all  moneys 
charged  by  such  rate  shall,  if  the  Com-t  before  whom  the  appeal  is 
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32.  Legal      heard  think  fit  so  to  order,  be  levied  as  if  no  appeal  had  been  made,  and 
Proceedings,    such  moneys,  when  paid,  shall  be  taken  as  payment  on  account  of  the 

next  efiective  rate  for  the  purposes  in  respect  of  which  the  quashed  rate 

was  made. 

Sect.  137.  No  rate,  nor  any  proceeding  to  be  had  touching  the  convic- 
tion of  any  offender  against  this  Act,  nor  any  order,  award,  or  other 
matter  or  thing  whatsoever  made,  done,  or  transacted  in  or  relating  to 
the  execution  of  this  Act,  shall  be  vacated,  quashed,  or  set  aside  for 
want  of  foi-m,  or  be  removed  or  removable  by  certiorari  or  other  writ  of 
process  whatsoever  into  any  of  the  superior  courts. 

But  a  conviction  may,  nevertheless,  be  removed  by  certiorari,  if  the 
justice  has  acted  altogether  without  jurisdiction.  {Beg.  v.  Ward,  5  HI.  d 
Bl.  49;  8.  a.  mm.  Beg.  v.  Bose,  24  L.  J.,  M.  0.,  130.) 

Sect.  138.  The  local  board  of  health  of  any  noncorporate  district  may 
sue  and  be  sued  in  the  name  of  the  clerk  for  the  time  being  for  or  con- 
cerning any  contract,  matter,  or  thing  whatsoever  relating  to  any  pro- 
perty, works,  or  things  vested  or  to  become  vested  in  them  by  reason  of 
the  provisions  of  this  Act,  or  relating  to  any  matter  or  thing  whatsoever 
entered  into  or  done,  or  intended  to  be  entered  into  or  done  by  them, 
under  the  provisions  of  this  Act ;  and  in  any  action  of  ejectment 
brought  or  prosecuted  by  such  local  board  it  shall  be  sufficient  to  lay 
the  demise  in  the  name  of  the  said  clerk,  and  in  proceedings  by  or  on 
the  part  of  such  local  board  against  any  person  for  stealing  or  wilfully 
injuring  or  otherwise  improperly  dealing  with  any  property,  works,  or 
tMngs  belonging  to  them  or  under  their  management,  it  shall  be  suffi- 
cient to  state  generally  that  the  property  or  thing  in  respect  of  which  the 
proceeding  is  instituted  is  the  property  of  the  said  clerk,  and  aU  legal 
proceedings  by,  on  the  part  of,  or  against  such  local  board,  under  this 
Act  may  be  preferred,  instituted,  and  carried  on  in  his  name ;  and  no 
proceedings  whatever  shall  abate  or  be  discontinued  by  the  death, 
resignation,  or  removal  of  the  clerk,  or  by  reason  of  any  change  or 
vacancy  in  such  local  board  by  death,  resignation  or  otherwise :  Pro- 
vided always,  that  the  clerk  in  whose  name  any  such  action  or  suit, 
complaint,  information,  or  proceeding  may  be  brought,  preferred,  or 
instituted,  or  defended  as  aforesaid,  shall  be  fully  reimljursed,  out  of  the 
general  district  rates  to  be  levied  under  this  Act,  all  such  costs,  charges, 
damages,  and  expenses  as  he  shall  or  may  be  or  become  liable  to  pay, 
sustain,  or  be  put  unto  by  reason  of  his  name  being  so  used. 

See,  as  to  tlie  general  district  rates,  sect.  87,  ante,  478. 

A  municipal  corporation  which  is  constituted  a  local  board  may  be 
sued  on  a  contract  entered  into  by  them  rnider  their  common  seal. 
(Nowell  V.  The  Mayor,  da.,  of  Worcester,  9  Uxch.  457  ;  23  L.  J.,  Exch., 
189.) 

"Where  in  a  contract  entered  into  for  works  to  be  done  for  a  local 
board  five  members  of  the  board  covenanted  for  themselves,  their  heirs, 
executors,  and  administrators,  but  the  contract  pi-ofessed  to  be  entered 
into  by  them  for  and  on  behalf  of  the  local  board,  it  was  held  that  the 
clerk  of  the  board  was,  by  virtue  of  this  section,  the  proper  person  to  sue 
the  contractor  for  a  breach  of  the  contract.  (Cohham  v.  Holcomhe,  8  O.  B., 
N.  8.,  815.)  Now,  however,  by  the  29  &  80  Vict.  c.  90,  s.  46,  post,  it  is 
enacted  that  "  the  following  bodies,  that  is  to  say,  local  boards,  sewer 
authorities,  and  nuisance  authorities-,  if  not  abeady  incorporated,  shall 
respectively  be  bodies  corporate  designated  by  such  names  as  they  may 
usually  bear  or  adopt,  with  power  to  sue  and  be  sued  in  such  names, 
and  to  hold  lands  for  the  purposes  of  the  several  Acts  conferring  powers 
on  such  bodies  respectively  in  their  several  characters  of  local  boards, 
sewer  authorities,  or  nuisance  authorities." 

Notice  of  action.        Sect.  139.  No  writ  or  process  shall  be  sued  out  against  or  served  upon 
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any  superintending  inspector,  or  any  officer  or  person  acting  in  liis  aid,      33.  Legal 
or  under  the  direction  of  the  general  board  of  health,  nor  against  the    Proceedings. 

local  board  of  health,  or  any  member  thereof,  or  the  officer  of  health,    

clerk,  surveyor,  inspector  of  nuisances,  or  other  officer  or  person  whom- 
soever acting  under  the  direction  of  the  said  local  board,  for  anything 
done  or  intended  to  be  done  under  the  provisions  of  this  Act,  until  the 
expiration  of  one  month  next  after  notice  in  writing  shall  have  been 
delivered  to  him,  or  left  at  their  or  his  office  or  usual  place  of  abode, 
clearly  and  explicitly  stating  the  cause  of  action,  and  the  name  and 
place  of  abode  of  the  intended  plaintiff,  and  of  his  attorney  or  agent  in 
the  cause ;  and  upon  the  trial  of  any  such  action  the  plaiatiff  shall  not 
be  permitted  to  go  into  evidence  of  any  cause  of  action  which  is  not 
stated  in  the  last-mentioned  notice ;  and  unless  such  notice  be  proved 
the  jury  shall  find  for  the  defendant ;  and  every  such  action  shall  be 
brought  or  commenced  within  six  months  next  after  the  accrual  of  the   Limitation  of  ao 
cause  of  action,  and  not  afterwards,  and  shall  be  laid  and  tried  in  the   *"'°'- 
county  or  place  where  the  cause  of  action  occurred,  and  not  elsewhere ;   Venue, 
and  the  defendant  shall  be  at  liberty  to  plead  the  general  issue,  and  give   General  Issue 
this  Act  and  aU  special  matter  in  evidence  thereunder ;  and  any  person 
to  whom  any  such  notice  of  action  is  given  as  aforesaid  may  tender   Tender  of 
amends  to  the  plaintiff,  his  attorney  or  agent,  at  any  time  witliin  one   amends,  etc. 
month  after  service  of  such  notice,  and  in  case  the  same  be  not  accepted 
may  plead  such  tender  in  bar,  and  (by  leave  of  the  Court)  with  the 
general  issue  or  other  plea  or  pleas ;  and  if  upon  issue  joined  upon  any 
plea  pleaded  to  the  whole  action  the  jury  find  generally  for  the  defen- 
dant, or  if  the  plaintiff  be  nonsuited  or  discontinue,  or  if  judgment  be 
given  for  the  defendant,  then  the  defendant  shall  be  entitled  to  full  costs 
of  suit,  and  have  judgment  accordingly ;  and  in  case  amends  have  not   Money  may  be 
been  tendered  as  aforesaid,  or  in  case  the  amends  tendered  be  insuf-   P*'<1 '"'"  Court, 
ficient,  the  defendant  may,  by  leave  of  the  Court,  at  any  time  before 
trial,  pay  into  Court,  under  plea,  such  smn  of  money  as  he  may  think 
proper,  and  (by  the  like  leave)  may  plead  the  general  issue  or  other  plea 
or  pleas,  any  rule  of  Court  or  practice  to  the  contrary  notwithstanding. 

See,  as  to  the  meaning  of  the  words  "  acting  tmder  the  direction  of  the 
local  board,"  Newton  v.  Ellis,  5  El.  &  Bl.  115 ;  24  L.  J.,  Q.  B.  337. 

This  section  does  not  take  away  the  common-law  power  of  the  Court 
to  change  the  venue.  (Itchin  Bridge  Co.  v.  Southampton  Local  Board, 
27  L.  J.,  Q.  B.  128  ;  8  El.  d  Bl.  803.) 

Where  an  action  was  brought  against  a  local  board  for  having  left 
unfenced  a  goit  adjoining  a  public  footpath  within  their  district  by  reason 
of  which  the  plaintiff's  husband,  while  using  the  footpath,  feU  into  the 
goit  and  was  drowned,  it  was  held  that  the  board  were  entitled  to  notice 
of  action  under  this  section,  the  alleged  cause  of  action  being  the  con- 
tinued non-performance  of  a  duty  imposed  upon  them  by  the  Act,  and, 
therefore,  a  thing  "  done  or  intended  to  be  done  "  under  the  provisions  of 
the  statute.  ( Wilson  v.  Mayor  and  Corporation  of  Halifax,  Law  Bep.  3 ; 
Ex.  114 ;  37  L.  J.,  Ex.  44.) 

Sect.  140.  No  matter  or  thing  done  or  contract  entered  into  by  the   Persons  aetins 
local  board  of  health,  nor  any  matter  or  thing  done  by  any  superintend-    j^^t  not  to  be 
ing  inspector,  or  any  member  of  the  said  local  board,  or  by  the  officer  of  personally  liable, 
health,  clerk,  surveyor,  inspector  of  nuisances,  or  other  officer  or  person 
whomsoever  acting  under  the  direction  of  the  said  local  board,  shall,  if 
the  matter  or  thing  were  done  or  the  contract  were  entered  into  bond 
fide  for  the  purpose  of  executing  this  Act,  subject  them  or  any  of  them 
personally  to  any  action,  liability,  claim,  or  demand  whatsoever;  and 
any  expense  iacurred  by  any  such  local  board,  member,  officer  of  health, 
clerk,  surveyor,  inspector  of  nuisances,  or  other  officer  or  person  acting 
as  last  aforesaid,  shall  be  borne  and  repaid  out  of  the  general  district 
rates  levied  under  the  authority  of  this  Act. 

See  Bailey  v.  CucJcson  (7  W.  R.  16),  ante,  478. 
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By  the  21  &  22  Vict.  c.  98,  s.  61,  any  smnmons,  demand,  or  notice,  or 
other  such  document  under  the  "Public  Health  Act,  1848,"  or  any  supple- 
mental Act  or  tliis  Act,  may  be  in  writing  or  print,  or  partly  in  writing  and 
partly  in  print,  and  if  the  same  require  authentication  by  the  local  board, 
the  signature  thereof  by  the  clerk  to  the  local  board  shall  be  suiEcient 
authentication. 

Sect.  62.  Where  the  local  board  have  incurred  expenses,  for  the  repay- 
ment whereof  the  owner  of  the  premises  for  or  iu  respect  of  which  the 
same  are  incurred  is  made  liable,  either  by  application  of  or  agreement 
with  the  owner,  or  by  the  "  Public  Health  Act,  1848,"  or  any  Act  incorpo- 
rated therewith,  or  this  Act,  the  same  may  be  recovered  from  the  person 
who  is  owner  of  such  premises  when  the  works  are  completed  for  which 
such  expenses  have  been  incurred,  in  the  manner  provided  by  the  "  Public 
Health  Act,  1848,"  and  such  expenses  shall  be  a  charge  on  the  premises 
in  respect  of  which  they  were  incurred,  and  shall  bear  interest  at  the  rate 
of  five  pounds  per  centum  per  annum  tUl  payment  thereof  In  all  sum- 
mary proceedings  by  a  local  board  for  the  recovery  of  expenses  incurred 
by  them  in  works  of  private  improvement,  the  time  within  which  such 
proceedings  may  be  taken  shall  be  reckoned  from  the  date  of  the  service 
of  notice  of  demand. 

See  further  provisions  for  the  recovery  of  these  expenses  in  the  24 
&  25  Vict.  c.  61,  s.  23,  ante,  487. 

This  section  abrogates  Eddleston  v.  Francis  (7  O.  B.,  N.  8.  586),  in 
which  it  was  held  that  the  time  ran  from  the  completion  of  the  work 
and  notice  of  the  amount  due,  and  not  from  the  demand  of  payment. 

If  the  notice  has  been  served  on  the  person  de  facto  receiving  the 
rents,  the  person  who  is  owner  when  the  works  are  completed  will  be 
liable  to  pay  for  them,  although  his  title  to  the  premises  had  accrued 
prior  to  the  service  of  the  notice,  and  although  the  notice  was  not  served 
on  him,  and  he  had  no  notice  of  it  until  after  the  completion  of  the 
works.  {Peclc  v.  Waterloo  and  Seaforih  Local  Board,  i  H.  d  C.  709  ; 
33  L.  J.,  M.  G.  11.) 

The  interest  runs  from  the  time  that  the  amount  due  is  ascertained. 
{Wallington  v.  WilUs,  16  0.  B.,  N.  8.  797  ;  33  L.  J.,  M.  C.  233.) 

Sect.  63.  Notwithstanding  anything  in  the  Public  Health  Act  con- 
tained, in  aU  oases  where  by  such  Act  the  local  board  shaU  have  in- 
curred expenses,  for  the  repayment  whereof  the  owner  of  the  premises  for 
or  in  respect  of  which  the  same  are  incurred  is  made  liable  by  the  "  Public 
Health  Act,  1848,"  or  any  Act  incorporated  therewith,  or  by  this  Act,  and 
such  expenses  have  been  settled  and  apportioned  by  the  surveyors  as 
payable  by  such  owner,  such  apportionment  shall  be  binding  and  con- 
clusive upon  such  owner,  unless  within  the  expiration  of  three  months 
from  the  time  of  notice  being  given  by  the  local  board  or  their  surveyor 
of  the  amount  of  the  proportion  so  settled  by  the  said  surveyor  to  be  due 
from  such  owner  he  shall  by  written  notice  dispute  the  same. 

The  six  months  Umited  by  the  11  &  12  Vict.  c.  43,  s.  11,  for  making  or 
laying  a  complaint  or  information  before  justices  for  the  recovery  of  the 
expenses  summarily  begin  to  rim,  not  fi'om  the  date  of  the  apportion- 
ment, but  at  the  expiration  of  the  three  months  within  which  the  owner 
may  dispute  his  habiUty.  {Jacomh  v.  Dodgson,  S  B.  S  8.  461 ;  32  L.  J., 
M.  G.  113.) 

Sect.  64,  see  ante,  504. 

Sect.  65.  Memorials  under  the  one  hundred  and  twentieth  section  of 
the  "  Public  Health  Act,  1848,"  from  and  after  the  1st  day  of  September, 
1858,  shall  be  addressed  to  one  of  her  Majesty's  principal  secretaries  of 
State,  who  shall  have  the  same  powers  in  respect  thereof  as  are  vested 
in  the  general  board  of  health  by  the  said  section. 
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See  the  11  &  12  Vict.  c.  63,  s.  120,  ante,  498 ;  and  see  sect.  81  of  tMs 
Act,  ^o«(,  513. 

Sect.  66.  If  any  person  vidlfully  injures  any  works  or  materials  belong-  

ing  to  any  local  board,  he  shall  in  cases  -where  no  other  penalty  is  pro-  penalty  on  in- 

vlded  by  the  "  Public  Health  Act,  1848,"  or  any  Act  inooi-porated  there-  jury  to  works, 

with,  incur  for  every  such  oflfence  a  penalty  not  exceeding  five  pounds,  to  ^°^^f  '°°^' 
be  recovered  in  a  summary  manner. 

See  the  11  &  13  Vict.  c.  68.  s.  129,  et  seq.,  ante,  505,  as  to  the  recovery 
of  penalties. 

See  also  the  29  &  30  Vict.  c.  90,  s.  45,  post,  tit.  "  Nuisance,"  which 
enacts  that,  if  any  person  wilfully  damages  any  works  or  property  be- 
longing to  any  local  board,  sewer  authority  or  nuisance  authority,  he 
shall  be  liable  to  a  penalty  not  exceeding  £6.  By  sect.  54  of  the  same 
Act,  penalties  under  that  Act,  and  expenses  directed  to  be  recovered  in 
a  summary  manner,  may  be  recovered  before  two  justices  iu  manner 
directed  by  the  11  &  12  Vict.  c.  43,  or  any  Act  amending  the  same. 

Sect.  67.  All  penalties  incurred  in  any  corporate  borough,  and  made   Penalties  to  be 
payable  to  the  local  board  of  health  by  the  "  Public  Health  Act,  1848,"    ['riJf"n^°/J'' 
or  any  Act  incorporated  therewith,  or  this  Act,  or  any  Act  of  which  the   count, 
powers  are  to  be  executed  by  a  local  board,  shall  be  payable  to  the  dis- 
trict fund  account,  any  Act  to  the  contrary  notwithstanding. 

By  the  24  &  25  Vict.  c.  61,  s.  24,  proceedings  for  the  recovery  of  Demands  below 
demands  below  twenty  pounds,  which  local  boards  are  now  empowered   £20niaybere- 
by  law  to  recover  in  a  summary  manner,  may,  at  the  option  of  the  local   county  Courts 
board,  be  taken  in  the  Comity  Court  as  if  such  demands  were  debts 
within  the  cognizance  of  such  Courts. 


38.  Provisional  Okders  and  Powees  of  Sboretaey  of  State. 

By  the  21  &  22  Vict.  c.  98,  s.  77,  the  one  hundred  and  forty-first  sec- 
tion of  the  "  Public  Health  Act,  1848,"  shall  be  repealed,  and  in  lieu 
thereof  be  it  enacted  as  follows :  Whenever  it  appears  desirable  to  the 
local  board  of  any  district,  or  to  the  majority  of  the  owners  and  ratepayers 
in  any  parish,  township,  hamlet,  or  place  maintaining  its  own  roads  or 
its  own  poor,  adjoining  any  district,  or  to  the  majority  of  owners  and 
ratepayers  in  any  part  of  a  district,  such  majorities  to  be  ascertained  in 
the  way  herein  provided  for  voting  with  respect  to  the  adoption  of 
this  Act, — • 

That  any  portion  of  such  parish,  townsliip,  hamlet,  or  place  should  be 

incorporated  with  the  district,  or  that  such  part  of  the  district  should 

be  separated  therefrom. 

Or  whenever  it  appears  to  the  local  board  of  any  district  desirable, — 
That  provision  should  be  made  for  the  future  execution  of  any  local 
Acts  in  force  within  such  district,  having  relation  to  the  purposes  of 
this  Act,  and  not  conferring  powers  or  privileges  upon  corporations, 
companies,  undertakers,  or  individuals,  for  their  own  pecuniary 
benefit ;  or  that  any  such  Acts,  or  any  exemptions  from  rating 
derived  therefrom,  or  any  provisional  order  or  Order  in  CouncU 
applying  the  "  Public  Health  Act,  1848,"  or  Act  confirming  such 
provisional  orders,  should  be  wholly  or  partially  repealed  or  al- 
tered : 

1.  They  may  present  a  petition  to  one  of  her  Majesty's  principal 
secretaries  of  state,  praying  for  such  incorporation,  separation,  pro- 
vision, repeal,  and  alteration  as  aforesaid,  or  for  any  of  such  thiigs, 
and  such  petition  shall  be  supported  by  such  evidence  as  the  said 
secretary  requires : 

2.  Upon  the  receipt  of  any  such  petition  inquiry  may  be  directed  in  the 
district  in  respect  of  the  several  matters  mentioned  in  the  petition. 
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after  giving  fourteen  days'  notice  of  the  time,  place,  and  subject  of 
the  inquiry : 

3.  It  shall  he  lawful  for  any  of  her  Majesty's  principal  secretaries  of 
state  to  issue  a  provisional  order  in  relation  to  the  several  things 
mentioned  in  the  petition,  and  either  in  accordance  with  the  prayer 
thereof,  or  with  such  modiiications  as  may  be  requisite ;  and  when 
the  Older  provides  for  the  incorporation  of  a  portion  of  any  such 
parish,  township,  hamlet,  or  place  with  the  district,  or  the  separa- 
tion of  any  part  from  the  district,  an  inspector  shall  proceed  to  the 
district  for  the  purpose  of  obtaining  the  consent  to  such  order  of  the 
place  of  which  it  is  proposed  that  a  portion  should  be  incorporated, 
or  of  the  part  to  be  separated,  and  also,  if  such  order  provide  for 
any  such  incorporation,  the  consent  of  the  petitioning  district : 

4.  The  consent  of  the  petitioning  district  to  such  order  shall  be  testi- 
fied by  a  resolution  of  the  local  board  of  such  district,  and  the  con- 
sent of  any  place  or  part  by  a  resolution  passed  by  a  majority  of 
the  ratepayers  resident  in  any  such  place  or  part  assembled  at  a 
meeting  convened  for  the  purpose ;  and  the  inspector  shall,  for  the 
purpose  of  obtaining  such  consents,  have  power  to  convene  meetings 
of  the  local  board  of  any  district,  or  meetings  of  the  ratepayers  of 
any  place  or  part,  with  fourteen  days'  notice  of  the  time,  place,  and 
subject  of  such  meetings,  and  to  do  all  such  matters  and  things  as 
may  be  expedient  for  that  purpose : 

5.  In  the  case  of  a  meeting  of  the  ratepayers  of  any  place  or  part,  the 
ratepayers  present  shall  elect  a  chairman ;  and  a  declaration  by 
the  chairman  that  the  opinion  of  the  meeting  is  in  favour  or  against 
any  resolution,  as  the  case  may  be,  shall,  in  the  absence  of  proof  to 
the  contrary,  be  sufficient  evidence  that  the  resolution  is  passed : 
the  inspector  shall  have  power  to  attend  any  such  meeting : 

6.  Whenever  such  consents  as'  aforesaid  have  been  given  in  the  cases 
in  which  they  are  hereinbefore  required,  the  said  secretary  of  state 
shall,  as  soon  as  conveniently  may  be,  take  aU  necessary  steps  for 
the  confirmation  of  such  order  by  Act  of  Parliament ;  but  previously 
to  such  confirmation  it  shall  not  be  of  any  validity  whatever,  and 
every  Act  of  Parliament  confirming  such  order  shall  be  deemed  a 
public  general  Act.  In  case  any  petition  shall  be  presented  to 
either  House  of  Parliament  against  any  provisional  order  fi-amed  in 
pursuance  of  this  Act,  in  the  progress  through  Parliament  of  the 
BlE  confirming  the  same,  the  BiU,  so  far  as  it  relates  to  the  order 
so  petitioned  against,  may  be  referred  to  a  select  committee,  and 
the  petitioner  shall  be  allowed  to  appear  and  oppose  as  in  the  case 
of  private  bills. 

See,  as  to  what  may  be  done  by  a  provisional  order,  Clayton  v.  Fen- 
wick  {6JSI.  d  Bl.  114;  25  L.  J.,  Q.  B.  226) ;  and,  as  to  the  way  provided 
for  voting  with  respect  to  the  adoption  of  the  Act,  see  sects.  12  &  13, 
ante,  428,  429. 

Sect.  78,  see  ante,  491. 

Sect.  79.  It  shall  be  lawful  for  the  secretary  of  state  to  report  annually 
to  Parliament  on  the  execution  of  this  Act,  to  make  or  direct  such  in- 
quiries as  are  directed  by  this  Act,  and  to  appoint  from  time  to  time 
such  officers,  clerks,  and  servants  as  he  may  require  for  the  purposes  of 
this  Act,  and  at  his  pleasure  to  remove  any  such  officers,  clerks,  or 
servants ;  and  the  commissioners  of  her  Majesty's  Treasury  shall  fix  the 
salaries  and  allowances  of  such  officers,  clerks,  and  servants. 

Powers  for  in-  Sect.  80.  Any  officer  directed  by  one  of  her  Majesty's  principal  secre- 

SeoretaiT^f  *  ^^  taries  of  state  to  inquire  into  any  matter  into  which  such  secretary  is 

State.  empowered  to  direct  inquiry  under  tliis  Act  shall,  for  the  purposes  of 

such  inquhy,  have  all  the  powers  vested  in  superintending  inspectors  by 
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the  one  hundred  and  twenty-first  section  of  the  "  Public  I-Iealtli  Act,     34,.  Miscel- 
1848."  laneous. 


See  the  11  &  12  Vict.  c.  63,  s.  121,  ante,  499. 

Sect.  81.  All  orders  made  by  one  of  her  Majesty's  principal  secretaries  Orders  of  secre- 
of  state  in  pursuance  of  this  Act  shall  be  binding  and  conclusive  in  hYhiSdfn"* '" 
respect  of  the  matters  to  which  they  refer ;  and  any  such  secretary  may 
make  orders  as  to  the  costs  of  any  appeal  to  Mm  imder  tliis  Act,  and  the 
parties  by  whom  such  costs  are  to  be  borne :  and  every  such  order  may 
be  made  a  rule  of  one  of  the  Superior  Courts  of  law,  on  the  application 
of  any  party  named  therein. 

Where  at  a  meetiug  for  the  adoption  of  the  Act  the  chairman  refused 
to  divide  the  meeting,  and  on  appeal  the  secretary  of  state  decided  that 
he  was  not  boimd  to  divide,  and  that  the  vote  was  valid,  it  was  held  that 
his  decision  was  final.  {Ex  parte  Bird,  1  El.  S  El.  931 ;  28  L.  J.,  Q.  B. 
223.).  So  also  the  decision  of  the  secretary  of  state  under  the  11  &  12 
Vict.  c.  63,  s.  120,  upon  the  amount,  of  the  expenses  incurred  by  a  local 
board  and  the  interest  thereon,  is  final.  ( Wallington  v.  Willes,  16  G.  B., 
N.  8.  797 ;  33  L.  J.,  M.  0.  233.) 

By  the  24  &  25  Vict.  c.  61,  s.  27,  the  provision  for  the  repayment  of  Repayment  of 
costs,  charges,  and  expenses  incurred  by  the  secretary  of  state  in  relation   s^*,5al''orders'' 
to  any  provisional  order  under  the  seventy-fifth  section  of  the  "  Local 
Government  Act,  1858,"  shall  extend  to  all  provisional  orders  under  the 
said  Act. 

See  the  21  &  22  Vict.  c.  98,  s.  75,  ante,  475. 

34.  Miscellaneous. 

The  11  &  12  Vict.  c.  63,  s.  141,  relating  to  orders  in  Council,  is  re- 
pealed, and  other  provisions  are  substituted,  by  the  21  &  22  Vict.  c.  98, 
s.  77,  ante,  511. 

Sect.  142.  All  Orders  in  Council  under  this  Act  shall  take  efiect  and   Publication  of 
be  in  fuU  force  and  operation  within  the  district  to  which  they  apply   ^;f*'™ '"  ^''""' 
from  and  after  a  day  which  shall  be  specified  in  such  orders  for  that      ' 
purpose ;  and  a  copy  of  every  such  order  shall  be  published  in  the 
London  Gazette,  and  shall  be  laid  before  Parliament  in  the  month  of 
January  in  every  year,  if  Parliament  be  then  sitting,  or  if  Parliament  be   Reports  of  super- 
not  then  sitting,  then  witliin  one  week  after  the  next,  meeting  thereof;   intending  inspec- 
and  whenever  any  provisional  order  of  the  general  board  of  health  is   iSbefore  Par- 
submitted  to  Parliament  for  confirmation,  the  said  general  board  shall   liament. 
present  to  both  Houses  of  Parhament  a  copy  of  all  reports  of  any  super- 
intending inspector  mth  respect  to  the  parts  to  which  the  provisional 
order  relates,  and  of  aU  memorials  forwarded  to  the  said  general  board 
with  respect  to  such  reports. 

Sect.  143.  In  case  it  shall  become  necessary  to  enter,  examine,  or  lay   Entry  upon  lands 
open  any  lands  or  premises  for  the  purpose  of  making  plans,  surveying,   for  the  purposes 
measuring,  taking  levels,  examining  works,  ascertaining  the  course  of  "     '=    <=  • 
sewers  or  drains,  or  ascertaining  or  fixing  boundaries,  and  the  owner  or 
occupier  of  such  lands  or  premises  shall  refuse  to  permit  the  same  to  be 
entered  upon,  examined,  or  laid  open  for  the  purposes  aforesaid  or  any 
of  them,  the  local  board  of  health  ma^,  upon  notice  to  such  owner  or 
occupier,  apply  to  two  justices  for  an  order  authorizing  the  members  of 
such  local  board,  and  the  superintending  inspector,  surveyor,  and  in- 
spector of  nuisances,  or  any  of  them,  to  enter,  examine,  and  lay  open 
the  said  lands  and  premises  for  the  purposes  aforesaid  or  any  of  them, 
and  if  no  sufficient  cause  shall  be  shown  against  the  same,  the  said  justices 
may  make  an  order  authorizing  the  same  accordingly,  and  thereupon 
any  superintending  inspector,  the  local  board  of  health,  or  any  member 
thereof,  the  surveyor,  and  inspector  of  nuisances,  and  any  person  autlio- 
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rized  by  any  such  supermtending  inspector,  local  board,  surveyor,  or 
inspector  of  niiisances,  may,  at  all  reasonable  times  between  the  hours 
of  ten  in  the  forenoon  and  four  in  the  afternoon,  enter,  examine,  or  lay 
open  the  lands  or  premises  mentioned  in  such  order,  for  such  of  the  said 
purposes  as  shall  be  specified  in  the  said  order,  without  being  subject  to 
any  action  or  molestation  for  so  doing :  Provided  always,  that,  except  in 
case  of  emergency,  no  entry  shall  be  made  or  works  commenced  under 
the  powers  of  this  enactment  unless  twenty-four  hours  at  the  least  pre- 
viously thereto  notice  of  the  intended  entry,  and  of  the  object  thereof,  be 
given  to  the  occupier  of  the  premises  intended  to  be  entered. 

Sect.  144.  Full  compensation  shall  be  made,  out  of  the  general  (or 
special)  district  rates  to  be  levied  under  this  Act,  to  all  persons  sustain- 
ing any  damage  by  reason  of  the  exercise  of  any  of  the  powers  of  this 
Act ;  and  in  case  of  dispute  as  to  amount  the  same  shall  be  settled  by 
arbitration  in  the  manner  provided  by  tliis  Act ;  or,  if  the  compensation 
claimed  do  not  exceed  the  sum  of  twenty  pounds,  the  same  may  be  ascer- 
tained by  and  recovered  before  justices  in  a  summary  manner. 

"Where  a  nuisance  is  caused  by  a  discharge  from  a  sewer  which  has 
been  negligently  and  improperly  constructed,  the  proper  remedy  would 
seem  to  be  by  action  against  the  board,  and  not  by  a  claim  for  compen- 
sation under  this  section.  {The  Southampton  and  Itchin  Floating  Bridge 
Oo.  V.  The  Southampton  Local  Board,  8  El.  S  Bl.  801 ;  28  L.  J.,  Q.  B. ' 
41.     And  see  Meg.  v.  Darlington,  post,  519.) 

See  as  to  general  district  rates,  s.  87,  ante,  478. 

See  as  to  arbitration,  ss.  123-128,  ante,  502-504. 

If  the  board  do  not  deny  their  liability  to  make  compensation,  the 
proper  course  is  for  the  plaintiff  to  take  the  steps  pointed  out  by  sects. 
123-128  for  the  purpose  of  ascertaining  the  amount  due.  But,  if  all 
liabiUty  is  denied,  the  proper  course  is  to  ascertain  the  liability  of  the 
board  in  the  first  instance  by  mandamus ;  and  it  is  not  necessary  that 
the  claimant  should  claim  any  specific  amount.  {Beg.  v.  Burslem,  28 
L.  J.,  Q.  B.  345.  Affirmed  on  appeal,  1  El.  £  El.  1077  ;  29  L.  J.,  Q.  B. 
242.)  In  order  to  be  entitled  to  compensation  under  this  section  the 
claimant  must  show  actionable  damage.  {Hall  v.  Mayor,  etc.,  of  Bristol, 
36  L.  J.,  C.  P.  110 ;  Law  Bep.  2  G.  P.  322.) 

Special  district  rates  are  now  abohshed  by  the  21  &  22  Vict.  c.  98, 
s.  54,  ante,  484. 

Sect.  145,  restricting  the  powers  of  the  board  in  certain  cases,  is  I'e- 
pealed,  and  new  provisions  are  substituted  by  the  21  &  22  Vict.  c.  98, 
s.  &%,post,  516. 

Sect.  146.  In  any  ease  in  which  the  local  board  of  health  may  have 
incurred  expenses  for  the  repayment  whereof  the  owner  of  the  premises 
for  or  in  respect  of  wliich  the  same  are  incurred  is  made  liable  by  tliis 
Act,  the  said  local  board  may,  if  they  tliink  fit,  allow  such  owner  time 
for  repayment,  and  receive  the  same  by  such  annual  instalments,  not 
being  less  than  one-tliirtieth  part  of  the  entire  sum,  together  with  in- 
terest at  the  rate  of  five  pomids.  in  the  hundred  upon  the  sum  from  time 
to  time  remaining  unpaid,  as  they,  under  the  circumstances  in  each  case, 
may  consider  to  be  just;  Isut  although  time  for  repayment  be  allowed  as 
last  aforesaid,  the  sum  due,  or  so  much  thereof  as  may  be  unpaid,  shall 
from  time  to  time,  in  case  of  default  in  payment  at  the  times  respectively 
appointed  for  payment,  be  recoverable  in  lUfe  manner  in  aU  respects  as 
the  entire  sum  might  have  been  recovered  if  time  for  repayment  had  not 
been  allowed. 

Sect.  147.  Every  person  who,  upon  any  examination  on  oath  under 
the  provisions  of  this  Act,  shall  wilMly  and  corruptly  give  false  evidence 
shall  be  liable  to  the  penalties  inflicted  upon  persons  guilty  of  wilful  and 
corrupt  perjury. 
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Sect.  148.  Whosoever  wilfully  obstructs  any  superintending  inspector, 
or 'any  member  of  the  local  board  of  health,  or  any  officer  or  person  duly 
employed  in  the  execution  of  this  Act,  or  destroys,  pulls  down,  injures, 
or  defaces  any  board  upon  which  any  bye-law,  notice,  or  other  matter  is 
inscribed,  shall,  if  the  same  were  put  up  by  authority  of  the  local  or 
general  board  of  health,  be  liable  for  eveiy  such  offence  to  a  penalty  not 
exceeding  five  pounds ;  and  if  the  occupier  of  any  premises  prevent  the 
owner  thereof  from  obeying  or  carrying  into  effect  the  provisions  of  this 
Act,  any  justice  to  whom  application  is  made  in  this  behalf  shaU,  by 
order  in  writing  (which  may  be  according  to  the  form  contained  in  the 
schedule  (F.)  to  tlus  Act  annexed,  or  to  the  like  effect),  require  such 
occupier  to  permit  the  execution  of  the  works  required  to  be  executed, 
provided  that  the  same  appear  to  such  justice  to  be  such  as  are  necessary 
for  the  purpose  of  obeying  or  carrying  into  effect  the  provisions  of  this 
Act ;  and  if  within  a  reasonable  time  after  the  making  of  such  order  the 
occupier  against  whom  it  is  made  refuse  to  comply  therewith,  he  shall 
be  liable  to  a  penalty  not  exceeding  five  pounds  for  every  day  afterwards 
during  the  continuance  of  such  refusal ;  and  if  the  occupier  of  any 
premises,  when  requested  by  or  on  behalf  of  the  local  board  of  health 
to  state  the  name  of  the  owner  of  the  premises  occupied  by  him,  shall 
refuse  or  wilfully  omit  to  disclose  or  wilfully  mis-state  tlie  same,  any 
justice  may,  on  oath  made  before  him  of  such  request,  and  refusal,  omis- 
sion, or  mis-statement,  summon  the  party  to  appear  before  liim  or  some 
other  justice  at  a  time  and  place  to  be  appointed  in  such  summons,  and 
if  after  being  so  summoned  he  neglect  or  refuse  to  attend  at  the  time  and 
place  so  appointed,  or  if  he  do  not  show  good  cause  for  such  refusal,  or 
if  such  wilful  omission  or  mis-statement  be  proved,  the  justice  before 
whom  the  party  is  so  summoned  may  impose  upon  the  offender  a  penalty 
not  exceeding  five  pounds. 

Sect.  149.  Whenever  the  consent,  sanction,  or  approval  or  authority  Consents  of 
of  the  general  board  of  health  is  required  by  the  provisions  of  this  Act, 
the  same  shall  be  in  writing  under  their  seal  and  the  hands  of  two  or 
more  members  thereof ;  and  whenever  the  consent,  sanction,  approval, 
or  authority  of  the  local  board  of  health  is  so  required,  the  same  shall 
(in  the  case  of  a  non-corporate  district)  be  in  writing  under  their  seal 
and  the  hands  of  five  or  more  of  them,  or  (in  case  of  a  corporate  district) 
under  their  common  seal. 

A  rate  not  authenticated  in  the  manner  pointed  out  by  tlus  section  is 
invahd.  (Reg.  v.  Worksop,  34  L.  J.,  M.  O.  220  ;  5  £.  d  S.  951.)  But 
the  acts  of  the  board  themselves,  such  as  resolutions  and  notices,  need 
not  be  so  authenticated.  (Barnsley  Local  Board  v.  Sedgwick,  Law  Rep. 
2  Q.  B.  185  ;  36  L.  J.,  M.  O.  65.) 

Sect.  150.   Any  summons,  notice,  writ,  or  proceeding  of  any  kind   Service  of  notice 
whatsoever  to  be  served  upon  the  local  board  of  health  may  be  so  served   "Piuiocai  board; 
by  being  left  at  or  sent  through  any  post-oifice,  directed  to  the  local 
board  of  health  at  their  office,  or  by  being  delivered  there  to  the  clerk 
personally ;  and  in  all  cases  in  which  any  notice  is  by  this  Act  required  upon  owners  and 
to  be  given  to  the  owner  or  occupier  of  any  premises  it  shall  be  sufficient  occupiers, 
to  address  the  notice  to  them  by  tlie  description  of  the  "  owner  "  or  "  oc- 
cupier" (as  the  case  may  require)  of  the  premises  (naming  them)  in 
respect  of  which  the  notice  is  given,  without  further  name  or  description; 
and  the  notice  shall  be  sei-ved  upon  them  or  one  of  them,  as  the  case 
may  require,  either  personally  or  by  delivering  the  same  to  some  imnate 
of  Ms  or  their  place  of  abode,  or  in  the  case  of  the  occupier  (and  also  in 
case  of  the  owner,  if  his  place  of  abode  be  imknown)  upon  any  inmate 
of  the  last-mentioned  premise?,  or  if  such  premises  be  unoccupied,  then, 
in  case  the  notice  is  requii-ed  to  be  served  upon  the  occupier  (and  in 
case  of  the  owner  also,  if  liis  residence  be  unknown),  it  shall  be  sufficient 
to  fix  the  notice  upon  some  conspicuous  part  of  the  premises  :  Provided 
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always,  in  the  case  of  notices  to  the  owner,  that,  although  his  place  of 
abode  be  known  to  the  local  board  of  health,  yet,  if  it  be  not  within  the 
limits  of  their  district,  it  shall  be  sufficient  for  them  to  transmit  any 
notice,  directed  to  liim  by  name,  through  the  post. 

This  section  is  merely  in  aid  of  the  service  of  notices  ;  and  therefore 
a  notice  under  the  sixty-ninth  section,  delivered  to  the  clerk  of  an  owner 
at  his  place  of  business,  was  held  to  be  sufficient.  (Mason  v.  Bihhy,  2 
H.  d  O.  881 ;  33  L.  J.,  M.  O.  105.)  In  that  case,  Martin,  B.,  was  of 
opinion  that  a  place  of  business  is  a  "  place  of  abode,"  and  a  clerk  an 
"  inmate,"  and  that  the  notice  was  good  under  this  section. 

Sect.  151.  No  advertisement  inserted  or  caused  to  be  inserted  by  the 
general  or  local  board  of  health  in  the  London  Gazette  or  any  paper 
or  pubHcation  under  tliis  Act,  or  for  the  purpose  of  carrying  the  same 
into  effect,  nor  any  deed,  award,  submission,  instrument,  contract,  agree- 
ment, or  writing  made  or  executed  by  the  said  general  or  local  board, 
their  officers  or  servants  under  or  for  the  purposes  of  this  Act,  nor  any 
appointment  by  the  general  or  local  board  of  any  officer  or  person  under 
this  Act,  shall  be  chargeable  with  any  stamp  duty  whatever. 

The  rest  of  tliis  section  contains  an  exemption  from  the  duty  on  win- 
dows, now  repealed  by  the  14  &  15  Vict.  c.  36. 

Saving  Clauses. 
By  the  21  &  22  Vict.  c.  98,  s.  68,  the  one  hundred  and  forty-fifth 
section  of  the  "Public  Health  Act"  shall  be  repealed,  and  in  lieu 
thereof  be  it  enacted,  that  nothing  in  this  Act  shall  be  construed  to  au- 
thorize any  local  board  of  health, — - 

1.  To  use,  injure,  or  interfere  with  any  sluices,  iioodgates,  sewers, 
groynes,  or  sea  defences,  or  other  works,  already  or  hereafter  made 
under  the  authority  of  any  commissioners  of  sewers  appointed  by 
the  crown,  or  any  sewers  or  other  works  ah-eady  or  hereafter  made 
and  used  for  the  pm-pose  of  draining,  preserving,  or  improving  land 
under  any  local  or  private  Act  of  Parhament,  or  for  the  purpose  of 
irrigating  land,  or  in  any  manner  to  distiu-b  or  interfere  with  any 
lands,  hereditaments,  estates,  or  property  vested  in  her  Majesty's 
principal  secretary  of  state  for  the  war  department  for  the  time 
being,  without  consent  in  writing  first  obtained  from  such  commis- 
sioners or  secretary  of  state,  or  persons  acquiring  rights  under 
such  local  or  private  Acts  respectively ;  and  nothing  herein  con- 
tained shall  prejudice  or  afl'ect  the  rights,  privileges,  powers,  or 
authorities  given  or  reserved  to  any  person  under  such  local  or 
private  Acts : 

2.  To  interfere  with  any  river,  canal,  dock,  harbour,  lock,  reservoir, 
or  basin,  so  as  to  injuriously  affect  the  navigation  thereon,  or  the 
use  thereof,  or  to  interfere  with  any  towing-path  so  as  to  interrupt 
the  traffic  thereof,  in  cases  where  any  corporation,  company,  under- 
takers, commissioners,  conservators,  and  ti-ustees,  or  individuals  are 
by  virtue  of  any  Act  of  Parliament  entitled  to  navigate  on  or  use 
such  river,  canal,  dock,  harbour,  lock,  reservoir,  or  basin,  or  in 
respect  of  the  navigation  on  or  use  of  wluch  river,  canal,  dock,  har- 
bour, lock,  reservoir,  or  basin  any  corporation,  company,  under- 
takers, commissioners,  conservators,  and  trustees,  or  individuals 
are  entitled  by  virtue  of  any  Act  of  Parliament  to  the  receipt  of  any 
tolls  or  other  dues  : 

3.  To  interfere  with  any  watercourse  in  such  manner  as  to  injuriouslj' 
affect  the  supply  of  water  to  any  river,  canal,  dock,  harbour,  reser- 
voir, or  basin,  in  oases  where  any  corporation,  company,  under- 
takers, commissioners,  conservators,  trustees,  or  individuals  (being 
authorized  by  virtue  of  any  Act  of  Parliament  to  navigate  on  or 
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use  such  river,  canal,  dock,  harbour,  reservoir,  or  basin,  or  to  de- 
niand  any  tolls  or  dues  in  respect  of  the  navigation  on  or  use  of 
such  river,  canal,  dock,  harbour,  reservoir,  or  basin)  would,  if  this 
Act  had  not  passed,  have  been  entitled  by  law  to  prevent  or  be  re- 
lieved against  such  interference : 

4.  To  interfere  with  any  bridges  crossing  any  river,  canal,  dock,  har- 
bour, or  basin,  in  cases  where  any  corporation,  company,  under- 
takers, commissioners,  conservators,  trustees,  or  individuals  are 
authorized  by  vktue  of  any  Act  of  Parhament  to  navigate  or  use 
such  river,  canal,  dock,  harbour,  or  basin,  or  to  demand  any  tolls  or 
dues  in  respect  of  the  navigation  or  use  of  such  river,  canal,  dock, 
harbour,  or  basin : 

5.  To  execute  any  works  in,  through,  or  under  any  wharves,  quays, 
docks,  harbours,  or  basins,  to  the  exclusive  use  of  which  any  corpo- 
ration, company,  midertakers,  commissioners,  conservators,  trustees, 
or  individuals  are  entitled  by  viiiue  of  any  Act  of  Parliament,  or 
for  the  use  of  wliich  they  are  entitled  by  virtue  of  any  Act  of  Par- 
liament to  demand  any  tolls  or  dues, 

without  the  consent  m  every  case  of  such  corporation,  company,  under- 
takers, commissioners,  conservators,  trustees,  or  individuals  as  are 
hereinbefore  in  that  behalf  respectively  mentioned,  such  consent  to  be 
expressed  in  writing,  in  the  case  of  a  coi'poration  under  their  common 
seal,  and  in  the  case  of  a  company,  undertakers,  commissioners,  conser- 
vators, trustees,  or  individuals,  under  the  hand  of  their  clerk  or  other 
duly  authorized  officer  or  agent :  Provided  always,  that  nothing  in  this 
Act  contained  shall  be  construed  to  alter  or  aifect  the  maintenance  of 
any  rights  of  local  boards  existing  at  the  time  of  the  passing  of  this  Act. 

It  was  held  under  the  repealed  section  that  a  local  board  was  not 
justified  in  polluting  the  surface  water  which  flowed  by  an  open  gutter 
into  a  canal,  by  diverting  it  into  a  sewer  and  passing  the  sewage  into  it. 
(Manchester,  Sheffield,  d  Lincolnshire  By,  Go.  v.  Worltsop  Local  Board, 
23  Beav.  198;  26  L.  J.,  Oh.  345.)  But,  where  a  canal  company  had  sta- 
tutory power  to  supply  the  canal  with  water  out  of  such  "  brooks,  streams, 
and  watercourses  as  should  he  found  within  a  certain  distance,"  the 
Court  felt  a  difficulty  in  holding  that  the  mere  surface  water  of  a  road, 
not  arising  from  any  spring  or  natural  certain  supply,  could  fall  witliin 
the  Act,  so  far  and  to  such  an  extent  as  to  exclude  a  local  board  from 
making  a  system  of  drainage  essential  to  the  district,  wliich,  ofiending 
against  the  rights  of  no  one  in  any  other  particular,  merely  allowed  to 
flow  through  gratings  into  the  sewer  the  water  collected  on  a  public 
road  from  I'ain  and  from  the  overflowing  of  the  siu-plus  of  the  neigh- 
bouring houses,  which  water  had  theretofore  flowed  down  an  open  gutter 
into  the  canal.     [Lb.) 

Sect.  69.  In  cases  where  any  matters  or  things  proposed  to  be  done 
by  any  local  board,  and  which  are  not  within  the  prohibition  aforesaid, 
interfere  with  the  improvement  of  any  river,  canal,  dock,  harbour,  lock, 
I'eservoir,  basin,  or  towing-path  wliich  any  corporation,  company,  under- 
takers, commissioners,  conservators,  trustees,  or  individuals  are  entitled 
by  virtue  of  any  Act  of  Parliament  to  na\'igate  on  or  use,  or  in  respect 
oi'  the  navigation  whereon  or  use  whereof  to  demand  any  tolls  or  dues, 
or  interfere  with  any  works  belonging  to  such  river,  canal,  dock,  har- 
bour, or  basin,  or  with  any  land  necessary  for  the  enjoyment  or  improve- 
ment thereof,  the  local  board  shaU  give  to  such  corporation,  company, 
,  undertakers,  commissioners,  conservators,  trustees,  or  individuals  as  last 
aforesaid  a  notice  specifying  the  particulars  of  the  matters  and  things  so 
intended  to  be  done ;  and  if  the  parties  on  whom  such  notice  is  served 
do  not  consent  to  the  requisitions  thereof,  the  matter  in  difference  shall 
be  refen-ed  to  arbitration  ;  and  the  following  questions  shall  be  decided 
by  such  arbitration  ;  that  is  to  say; 
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1.  Whether  the  matters  or  tilings  so  proposed  to  be  clone  by  the -local 
board  will  cause  any  injury  to  such  river,  canal,  dock,  harbour, 
basin,  towing-path,  works,  or  land  as  are  hereinbefore  mentioned  in 
this  section,  or  to  the  enjoyment  or  improvement  of  such  river, 
canal,  dock,  harbour,  or  basin  as  aforesaid : 

2.  Wliether  any  injury  that  may  be  caused  by  such  matters  or  things 
or  any  of  them  is  or  not  of  a  nature  to  admit  of  being  fiolly  compen- 
sated by  money. 

See,  as  to  arbitration,  the  11  &  12  Vict.  c.  63,  ss.  123-128,  ante, 
502-504. 

Sect.  70.  The  result  of  any  such  arbitration  shall  be  final,  and  the 
local  board  shall  do  as  follows  ;  that  is  to  say, 

If  the  arbitrators  are  of  opinion  that  no  injury  will  be  caused,  the 
local  board  may  forthwith  proceed  to  do  the  proposed  matters  and 
tilings : 

If  the  arbitrators  are  of  opinion  that  injury  wUl  be  caused,  but  tliat 
such  injury  is  of  a  nature  to  admit  of  bemg  fully  compensated  by 
money,  they  shaU.  proceed  to  assess  such  compensation  ;  and  upon 
payment  of  the  amount  so  assessed,  but  not  before,  the  local  board 
may  proceed  to  do  the  proposed  matters  and  things : 

If  the  arbitrators  are  of  opinion  that  injury  will  be  caused,  and  that  it 
is  not  of  a  nature  to  admit  of  being  fully  compensated  by  money, 
the  local  board  shall  not  proceed  to  do  any  matter  or  thing  in  respect 
of  which  such  opinion  may  be  given. 

Sect.  71.  No  transfer  of  powers  and  privileges  under  this  Act  shall 
deprive  any  corporation,  company,  undertakers,  commissioners,  conser- 
vators, trustees,  or  individuals  authorized  by  virtue  of  any  Act  of  Par- 
liament to  navigate  on  any  river  or  canal,  or  to  demand  for  their  own 
benefit  in  respect  of  such  navigation  any  tolls  or  dues,  of  such  powers 
and  privileges  as  are  vested  in  them  by  any  Act  of  Parliament  in  relation 
to  such  river  or  canal. 

Sect.  72.  Any  coi-poration,  company,  undertakers,  commissioners, 
conservators,  trustees,  or  individuals  authorized  by  virtue  of  any  Act  of 
Parhament  to  navigate  on  or  use  any  river,  canal,  dock,  harbour,  or 
basin,  or  to  demand  any  tolls  or  dues  in  respect  of  the  navigation  on 
such  river  or  canal  or  the  use  of  such  dock,  harbour,  or  basin,  may,  at 
their  own  expense,  and  on  substituting  other  sewers,  di-ains,  culverts, 
and  pipes  equally  eifectual,  and  certified  as  such  by  the  surveyor  to  the 
local  board,  take  up,  divei-t,  or  alter  the  level  of  any  sewers,  drains,  cul- 
verts, or  pipes  constructed  by  any  local  board,  and  passing  under  or 
interfeiing  with  such  rivers,  canals,  docks,  harbours,  or  basins,  or  the 
towing-paths  of  such  rivers,  canals,  docks,  harbours,  or  basins,  and  do 
all  such  matters  and  things  as  may  be  necessary  for  carrying  into  effect 
such  taking  up,  diversion,  or  alteration. 

Sect.  73.  Notliing  in  tliis  Act  or  any  Act  incorporated  therewith  shall 
be  construed  to  authoi'ize  any  local  board  to  injuriously  aifect  any 
reservoir,  river,  or  stream,  or  the  feeders  of  any  reservoir,  river,  or 
stream,  or  the  supply,  quahty,  or  fall  of  water  contained  in  any  reservoir, 
river,  stream,  or  feeders  of  any  reservoir,  river,  or  stream,  in  cases  where 
any  company  or  individuals  would,  if  this  Act  had  not  passed,  have 
been  entitled  by  law  to  prevent  or  be  relieved  against  the  injuriously 
affecting  such  reservou-,  river,  stream,  feeders,  supply,  quahty,  or  fall  of 
water,  unless  such  board  shall  have  first  obtained  the  consent  in  writing 
of  such  company  or  individuals  so  entitled  as  aforesaid. 

Persons  having  a  right  to  a  watering-place  in  a  river  adjoining  lands 
for  the  use  of  their  cattle  are  interested  in  the  river,  and  works  of  a 
board  of  health  producing  an  outfall  of  the  sewage  above  such  a  water- 
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iiig-]»lace  amount  to  such  an  interference  with  that  interest  as  will  be 
prevented  by  injnnction  by  a  Court  of  equity  if  not  consented  to.  {Olcl- 
alcer  v.  Hunt,  6  De  O.  Mac.  &  G.  376.) 

A  person  who  owns  the  lands  on  either  side  of  the  stream  may  sup- 
port an  information  ih  equity  against  the  board  for  fouling  the  water  on 
that  ground  as  well  as  on  that  of  the  nuisance  to  the  pubhc ;  and  the 
fact  that  long  previous  and  up  to  the  constitution  of  the  local  board  a 
few  houses  in  the  town  drained  into  the  stream  will  afford  no  grounds 
for  setting  up  a  prescriptive  right  on  behalf  of  the  board,  since  the  board 
as  a  modern  corporation  can  claim  no  prescriptive  rights.  {Attorney- 
Oeneral  ^r.  Luton  Local  Board  of  Health,  3  Jur.,  N.  8.,  180.) 

Where  by  direction  of  a  local  board  the  sewage  of  a  town  had  been 
drained  into  a  river,  and  not  having  been  sufficiently  deodorized  before 
coming  into  contact  with  the  river,  had  so  polluted  the  stream  as  to  kill 
the  fish  therein  and  othei-R'ise  cause  a  nuisance,  an  injunction  was 
gi'anted  at  the  instance  of  a  riparian  proprietor  restraining  the  further 
pollution  of  the  water.  [Bidder  v.  Groydon  Local  Board,  Q  L.T.,  N.  8. 
778.) 

The  remedy  at  common  law  against  a  local  board  for  an  injurious 
affecting  within  this  section  is  by  action,  and  not  by  mandamus  to  com- 
pel them  to  smnmon  a  jury  to  assess  compensation  under  the  11  &  12 
Vict.  c.  63,  s.  144.)  (Reg.  v.  Darlinyton  Locid  Board,  5  B.  £  8.  515 ; 
33  L.  J.,  Q.  B,  305  ;  affimied  on  appeal,  35  L.  J.,  Q.  B.i5;  6  B.  d  S. 
562.) 

If  the  local  board  disobey  an  iiyunction  restraining  them  from  causing 
or  permitting  sewage  or  water  polluted  therewith  to  pass  into  a  river, 
sequestration  will  be  ordered  to  issue.  (8po/(es  v.  Banbury  Local  Board, 
Law  Rep.,  1  Bq.  42  ;  35  L.  J.,  Oh.  105.) 

Sect.  74.  Any  difference  of  opinion  that  may  arise  between  a  local 
board  and  any  such  corporation,  company,  commissioners,  conservators, 
trustees,  or  individuals  as  aforesaid,  whether  any  sewers,  drains,  culverts, 
or  pipes  substituted  under  the  powers  of  this  Act  for  sewers,  drains,  cul- 
verts, or  pipes  constructed  or  laid  down  by  any  local  board  are  equally 
effectual  with  those  for  which  they  are  substituted,  or  whether  the 
supply,  quality,  or  fall  of  water  in  any  such  reservoir,  river,  or  stream  as 
last  aforesaid  is  injuriously  affected  by  the  exercise  of  powers  imder  tliis 
Act,  may,  at  the  option  of  the  party  complaining,  be  determined  by  arbi- 
tration in  the  manner  hereinbefore  provided ;  and  in  the  latter  case  the 
arbitrators  shall  decide  the  same  questions  as  to  the  alleged  injuiy ;  and 
the  local  board  shall  proceed  in  the  same  way  as  is  hereinbefore  pro- 
vided with  regard  to  arbitrations  in  cases  of  alleged  injury  to  rivers, 
canals,  docks,  harbours,  and  basins. 

See  sect.  69,  ante,  517. 

Oxford  and  Cambridge. 
Sect.  82.  Notwithstanding  anything  contained  in  this  Act,  the  Oxford  Exception  r.f 
and  Cambridge  Commissioners,  described  in  the  thirty-first  section  of  the  °f4brid™^ 
"  Pubhc  Health  Act,  1848,"  shall  be  the  bodies  authorized  to  adopt  tliis  Act 
for  the  districts  respectively  within  theh  jurisdiction ;  and  in  the  event  of 
the  adoption  of  tliis  Act  by  the  said  Cambridge  commissioners,  the  said 
conmiissioners  shall  be  the  local  board  for  the  district  of  Cambridge ; 
and  in  the  event  of  such  adoption  by  the  said  Oxford  commissioners,  the 
local  board  of  the  Oxford  district  shall  consist  of  the  Vice-Chancellor  of 
the  University  of  Oxford  and  the  Mayor  of  Oxford  for  the  time  bemg, 
and  of  forty-five  other  commissioners,  fifteen  to  be  elected  by  the  uni- 
versity of  Oxford,  sixteen  by  the  town  council  of  Oxford,  and  fourteen 
by  the  ratepayers  of  the  parishes  situate  -ndtlun  the  jurisdiction  of  the 
Oxford  commissioners  ;  and  the  election  of  such  commissioners  by  the 
town  council  and  by  the  ratepayers  of  the  parishes  respectively  shall  be 
conducted  at  the  same  time,  in  the  same  way,  and  subject  to  the  same 
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regulations  in  and  subject  to  which  members  constituting  the  body  of 
Oxford  commissioners  are  now  respectively  chosen  by  such  town  council 
and  parishes ;  and  the  fifteen  commissioners  to  be  elected  by  the  univer- 
sity shall  be  elected  as  follows ;  namely,  four  commissioners  shall  be 
elected  by  the  imiversity  in  convocation,  and  eleven  commissioners  shall 
be  elected  by  the  heads  and  senior  bm-sars  of  the  several  colleges,  and 
by  the  heads  of  the  several  halls  ;  and  the  elections  shall  be  conducted 
by  the  said  university,  and  by  the  colleges  and  halls  respectively,  at  the 
same  time  and  in  the  same  way,  and  subject  to  the  same  regulations,  in 
and  subject  to  wliich  guardians  of  the  poor  for  the  university  and  for  the 
colleges  and  halls  are  now  chosen  by  them  respectively,  save  that  in  the 
election  of  commissioners  the  heads  and  bursars  of  all  the  colleges  and 
the  heads  of  all  the  halls  shall  be  summoned  by  the  vice-chancellor  for 
that  purpose,  and  shall  be  entitled  to  vote;  and  differences  between 
either  of  the  universities  of  Oxford  and  Cambridge  and  the  local  boards 
of  Oxford  and  Cambridge  respectively  witliin  the  meaning  of  the  one 
hundred  and  fifth  section  of  the  "Public  Health  Act,  1848,"  shall  be 
settled  by  arbitration  in  the  manner  provided  by  that  Act. 

See  the  11  &  12  Vict.  c.  63,  s.  31,  ante,  441,  and  the  105th  sect.,  ante, 
484.     As  to  arbitration,  see  sects.  123-128,  ante,  502-504. 

By  the  24  &  25  Vict.  c.  61,  s.  29,  reciting  that  doubts  exist  whether 
local  boards  of  health,  constituted  under  or  by  virtue  of  local  acts,  are 
affected  by  the  provisions  of  the  "  Local  Government  Act,  1858,"  or  by 
the  provisions  of  the  "  Nuisances  Removal  Act  for  England,  1855,"  and 
the  "  Diseases  Prevention  Act,  1855,"  and  it  is  desirable  to  remove  such 
doubts  :  it  is  enacted,  that  all  the  provisions  of  the  "  Local  Government 
Act,  1858,"  as  amended  by  this  Act,  and  of  tlie  "  Nuisances  Removal 
Act  for  England,  1855,"  and  the  "Diseases  Prevention  Act,  1855,"  as 
amended  hy  the  "  Act  to  amend  the  Acts  for  the  removal  of  nuisances 
and  prevention  of  diseases,"  which  Acts  are  hereinafter  designated  the 
general  Acts,  shall  extend  and  apply  to  all  local  boards  of  health  consti- 
tuted under  or  by  virtue  of  local  Acts,  with  and  subject  to  the  two  fol- 
lowing qualifications ;  that  is  to  say, 

1.  Provisions  of  the  general  Acts  opposed  to  or  restrictive  of  the  pro- 
visions (whether  adopted  or  original)  of  any  such  local  Act  shall  be 
of  no  force  in  the  district  for  which  the  local  Act  was  passed : 

2.  Wherever  the  general  Acts  and  a  local  Act  contain  provisions  for 
effecting  the  same  or  a  similar  object,  but  in  different  modes,  tlie 
local  board  of  health  may  proceed  under  the  genex'al  Acts  or  the 
local  Act : 

And  every  future  Act  for  amending  or  repealing  any  of  the  general  Acts 
aforesaid  shall,  subject  to  the  aforesaid  qualifications,  also  extend  and 
apply  to  every  such  local  board  of  health. 


11.  ^t  %t\a&^t  3Etflt?attott  acts. 

These  Acts,  which  were  passed  for  the  purpose  of  removing  difficulties 
imder  which  local  boards  and  otlier  bodies  having  the  care  of  sewers 
laboured  in  disposing  of  the  sewage  of  their  districts,  and  of  giving  faci- 
lities for  such  authorities  to  make  arrangements  for  the  application  of 
such  sewage  to  land  for  agiieultural  pui-poses,  comprise  the  "  Sewage 
Utilization  Act,  1805  "  (28  &  29  Vict.  c.  75),  the  "  Sanitary  Act,  1866" 
(29  k  .30  Vict.  c.  90),  the  "  Sewage  Utilization  Act,  1867  "  (30  &  31  Vict. 
c.  113),  and  the  "  Sanitary  Act,  1868  "  (31  &  32  Vict.  c.  115).  The  sub- 
ject of  them  may  be  divided  imder  the  following  heads : — 
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'  1.  Application  of  the  Jets  and  Interpretation  of  Terms,  p.  521.  1.  Applica- 

(28  &  29  Vict.  0.  75,  sa.  2,  3,  13  ;  29  &  30  Vict.  o.  90,  ss.  2,  3,  56  ;  '^"'^  of  Acts, 
30  &  31  Vict.  0.  113,  83.  2,  16,  19 ;  31  &  32  Vict.  i;.  115,  ss.  2,  "^"^ 

3,  11.) 

2.  Power  to  form  Committees,  p.  523. 

(29  &  30  Vict.  c.  90,  s.  i.) 

3.  Special  Drainage  District,  p.  524. 

(29  &  30  Vict.  0.  90,  ss.  5-7 ;  30  &  31  Vict.  u.  113,  ss.  6-9.) 

4.  Onion  of  Districts,  p.  525. 

(30  &  31  Vict.  c.  113,  ss.  10-14.) 

5.  Power  to  Construct  Sewers,  p.  526. 

(28  &  29  Vict.  c.  76,  ss.  4,  5.) 

6.  Use  of  Sewers,  p.  527. 

(29  &  30  Vict.  c.  90,  ss.  8,  9.) 

7.  Drainage  of  Mouses,  p.  527. 

(29  &  30  Vict.  c.  90,  s.  10 ;  31  &  32  Vict.  c.  115,  ss.  4,  5,  7.) 

8.  Supply  of  Water,  p.  529. 

(29  &  30  Vict.  c.  90,  ss.  11-13.) 

9.  Payment  of  Expenses,  p.  530. 

(28  &  29  Vict.  c.  75,  s.  6  ;  30  &  31  Vict.  c.  113,  ss.  17,  18 ;  31  &  32 
Vict.  0.  115,  s.  6.) 

10.  Power  to  take  Land,  p.  531. 

(28  &  29  Vict.  c.  75,  s.  7.) 

11.  Compensation,  p.  531. 

(28  &  29  Vict.  c.  76,  s.  8.) 

12.  Power  to  Combine,  p.  531. 

(28  &  29  Vict.  c.  75,  ».  9.) 

13.  Pollution  of  Streams,  p.  531. 

(28  &  29  Vict.  c.  75,  ss.  10,  11.) 

14.  Loans,  p.  532. 

(28  &  29  Vict.  c.  76,  s.  12.) 

15.  Disposal  of  Sewage,  p.  532. 

(28  &  29  Vict.  c.  75,  ss.  14,  16;  30  &  31  Vict.  c.  113,  ss.  3-5,  15.) 

16.  Hospitals,  p.  533. 

(28  &  29  Vict.  c.  90,  s.  37 ;  31  &  32  Vict.  c.  115,  s.  10.) 

17.  Legal  Proceedings,  p.  533. 

(29  &  30  Vict.  c.  90,  ss.  45,  46,  48-60,  64 ;  31  &  32  Vict.  u.  115, 
ss.  8,  9.) 

1.  Application  of  Acts  and  Inteephetation  of  Terms. 

By  the  28  &  29  Vict.  c.  75,  s.  2,  tliis  Act  shall  not  extend  to  any  part   Application  of 
of  the  metropolis  as  defined  by  the  18  &  19  Vict.  c.  120,  for  better  local 
management  of  the  metropolis,   [and  shall  not,  with  the  exception  of 
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1.  Applica- 
tion of  Acts, 
etc. 


Definition  of 
"  sewer  autlio- 
rity." 
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clause  fifteen,  extend  to  any  parish  as  defined  in  the  schedule  to  tHs  Act 
in  a  part  of  wliich  parish  the  "  Public  Health  Act,  1848,"  and  the  "  Local 
Government  Act,  1858,"  or  one  of  such  Acts,  is  in  force  at  the  time  of 
the  passing  of  this  Act] . 

The  part  within  brackets  is  repealed  by  the  30  &  31  Vict.  c.  113,  s.  6, 
•   525. 


3.  The  expression  "  sewer  authority  "  shall,  in  the  several  places  in 
the  schedule  annexed  thereto  in  that  behalf  mentioned,  mean  the  persons 
or  bodies  of  persons  referred  to  in  tlie  first  column  of  the  schedule  an- 
nexed hereto ;  and  the  term  "  district,"  in  relation  to  a  sewer  authority, 
shall,  as  respects  each  authority,  mean  the  place  in  that  behalf  referred 
to  in  the  second  column  of  the  said  schedule. 

"  Local  board  "  shall  mean  a  local  board  authorized  in  pursuance  of 
the  "  Pubhc  Health  Act,  1848,"  and  "  The  Local  Government  Act,  1858," 
or  one  of  such  Acts. 

The  following  is  the  schedule  referred  to : — 


Description  of  Local 
Authority. 


The  mayor,  alderman, 
and  burgesses  acting 
by  the  council. 


The  commissioners,  trus- 
tees, or  other  persoiis 
intrusted  by  any  local 
Act  of  Parliament 
with  powers  of  im- 
proving, cleansing, 
lighting,  or  paving  the 
town. 


The  vestry,  select  vestry, 
or  other  body  of  per- 
sons acting  by  virtue 
of  any  Act  of  Parlia- 
ment, prescription,  cus- 
tom, or  otherwise,  as  or 
instead  of  a  vestry  or 
select  vestry. 


Description  of  Places, 


In  boroughs,  with  the  ex- 
ception of  the  boroughs 
of  Oxford  and  Cambridge, 
not  within  the  jurisdiction 
of  a  local  board. 

The  boroughs  of  Oxford  and 
Cambridge,  and  any  town 
or  place  not  included  with- 
in the  above  descriptions, 
and  under  the  jurisdiction 
of  commissioners,  trustees, 
or  other  persons  intrusted 
by  any  local  Act  with 
powers  of  ■  improving, 
cleansing,  lighting,  or 
paving  any  town. 

In  parishes  not  within  the 
jurisdiction  of  any  sewer 
authority  hereinbefore 
mentioned,  and  in  which 
a  rate  is  levied  for  the 
maintenance  of  the  poor. 


Rate  or  fund  out  of 

wliicli  expenses  to 

be  paid. 


The  borough  fund 
or  borough  rate. 


Any  rate  leviable 
by  the  commis- 
sioners, trus- 
tees, or  other 
persons. 


The  poor  rate. 


Towers  of  Act 
cumulative. 


Definition  of 
*' sewer  autho- 
rity." 


By  the  30  &  31  Vict.  c.  113,  s.  16,  "  parish  "  in  this  schedule  is  to  in- 
clude any  townsMp  or  other  place  in  which  a  separate  rate  is  levied  for 
the  relief  of  the  poor. 

Sect.  13.  All  powers  given  by  tliis  Act  shall  be  deemed  to  be  in  addition 
to  and  not  in  derogation  of  any  other  powers  conferred  on  any  sewer  au- 
thority by  Act  of  Parliament,  law,  or  custom ;  and  the  sewer  authority 
may  exercise  such  other  powers  in  the  same  manner  as  if  this  Act  had 
not  passed. 

By  the  29  &  30  Vict.  c.  90,  s.  2,  "  sewer  authority  "  in  this  Act  shall 
have  the  same  meaning  as  it  has  in  the  "  Sewage  Utilization  Act,  1865," 
supra. 

The  rest  of  the  section  relates  to  Ireland  only. 

As  to  the  meaning  of  the  word  "  ovmer"  in  this  Act,  see  the  31  &  32 
Vict,  c.  115,  s.  11,  post,  523. 


§n. 
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By  the  29  &  30  Vict.  c.  90,  s.  3,  tliis  part  of  this  Act  shall  be  construed 
as  one  with  the  "  Sewage  Utilization  Act,  1865,"  and  the  expression 
"  The  Sewage  Utilization  Act,  1865,"  as  used  in  this  or  any  other  Act  of 
Parhament  or  other  document,  shall  mean  the  said  "  Sewage  Utilization 
Act,  1865,"  as  amended  by  tliis  Act. 
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2.  Power  to 
Form  Com- 
mittees. 


This  part  to  be 
construed  with 

Tliis  part  comprises  all  the  sections  from  the  second  to  the  tliirteenth   ^*  *  ^^  '^'"'• 
inclusive. 


c.  76. 


Powers  of  Act 
cumulative. 


Definition  of 
"  sewer  autlio- 
rity." 


Powers  of  Act  to 
be  in  addition 
and  not  in  dero- 
gation of  other 
powers. 

Application  of 
Act. 


Sect.  55.  All  powers  given  by  this  Act  shall  be  deemed  to  be  in  addi- 
tion to  and  not  ia  derogation  of  any  other  powers  conferred  on  any  local 
authority  by  Act  of  Parhament,  law,  or  custom,  and  such  authority  may 
exercise  swdh  other  powers  in  the  same  manner  as  if  tlois  Act  had  not 
been  passed. 

By  the  30  &  31  Vict.  c.  113,  s.  2,  the  expression  "  sewer  authority '' 
shall  in  this  Act  have  the  same  meaning  as  in  the  "  Sewage  Utilization 
Act,  1865,"  and  in  addition  shall  include  a  local  board,  and  shall  in  tliis 
Act  and  the  said  "  Sewage  Utilization  Act,  1865,"  include  any  collegiate 
or  other  corporate  body  required  or  authorized  by  or  in  pursuance  of  any 
Act  of  Parliament  to  divert  its  sewers  or  drains  from  any  river  or  to 
construct  new  sewers,  and  any  public  department  of  the  Government ; 
and  any  person  appoiuted  by  the  secretary  of  state  in  pursuance  of  the 
forty-ninth  section  of  the  "  Sanitary  Act,  1866  "  (a),  to  perform  the  duty  of 
a  sewer  authority  or  local  board  that  has  been  guilty  of  a  default  as  there- 
in mentioned,  shall,  in  the  performance  of  such  duty  and  for  the  purposes 
thereof,  be  invested  with  all  the  powers  of  the  sewer  authority  or  local 
board  in  default,  except  the  power  of  levying  rates. 

Sect.  19.  All  powers  given  by  this  Act  shall  be  deemed  to  be  in  addi- 
tion to  and  not  in  derogation  of  any  other  powers  conferred  on  any 
authority  by  Act  of  Parliament,  law,  or  custom,  and  such  other  powers 
may  be  exercised  in  the  same  manner  as  if  this  Act  had  not  passed. 

By  the  31  &  32  Vict.  c.  115,  s.  2,  this  Act  shall  not  extend  to  Scotland 
or  Ireland. 

Sect.  3.  "  Sewer  authority  "  in  tliis  Act  shall  have  the  same  meaning   Definition  of 

as  it  has  in  the  "  Sewage  Utilization  Act,  1865."  ".,^«^«'  ""'ho- 

o  '  rity." 

By  sect.  7,  local  authority  shall  for  the  purposes  of  this  Act  mean  any 

local  board  and  any  sewer  authority. 

Sect.  11.  In  the  construction  of  the  first  part  of  the  "  Sanitary  Act,   Construction  of 
1866,"  "owner"  shall  have  the  same  meaniug  as  it  has  in  the  second   "'ganitarv'Acr 
part  of  the  said  Act;  and  notices  may  be  served  for  the  purposes  of  the   ism:' 
first  part  of  the  said  Act  in  the  same  manner  in  whieh  they  are  required 
to  be  served  under  the  second  part  of  the  said  Act. 

The  first  part  of  the  "  Sanitary  Act,  1866,"  comprises  aU  the  sections 
from  tlie  second  to  the  tliirteenth  inclusive. 

2.  PowEB  TO  Form  Committees. 
By  the  29  &  30  Vict.  c.  90,  s.  4,  any  sewer  authority  may  from  time  to   Power  to  sower 

. .      •'      ,  , .  ■   11  J   r       ii.  r  authority  to  torrn 

time,  at  any  meeting  specially  convened  lor  the  purpose,  form  one  or   committee  of  its 
more  committee  or  committees  consisting  wholly  of  its  own  members,  or  own  members 
partly  of  its  ovm  members  and  partly  of  such  other  persons  contributing   ^°''  others, 
to  the  rate  or  fund  out  of  wliich  the  expenses  incurred  by  such  authority 
are  paid,  and  quahfied  in  such  other  manner  as  the  sewer  authority  may 
determine,  and  may  delegate,  with  or  without  conditions  or  restrictions, 
to  any  committee  so  formed,  all  or  any  powers  of  such  sewer  authority, 
and  may  from  time  to  time  revoke,  add  to,  or  alter  any  powers  so  given 
to  a  committee. 


(«)  rout,  534. 
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3.  Special  A  committee  may  elect  a  chairman  of  its  meetings.    If  no  chairman  is 

Drainage      elected,  or  if  the  chairman  elected  is  not  present  at  the  time  appointed  for 

Districts.       holding  the  same,  the  members  present  shall  choose  one  of  their  number 

—   to  be  chairman  of  such  meeting.    A  committee  may  meet  and  adjourn  as 

it  thinks  proper.     The  quorum  of  a  committee  shall  consist  of  such 

number  of  members  as  may  be  prescribed  by  the  sewer  authority  that 

appointed  it,  or,  if  no  number  be  prescribed,  of  three  members.     Every 

question  at  a  meeting  shall  be  determined  by  a  majority  of  votes  of  the 

members  present,  and  voting  on  that  question ;  and  in  case  of  an  equal 

division  of  votes  the  chairman  shall  have  a  second  or  casting  vote. 

The  proceedings  of  a  committee  shaU.  not  be  invalidated  by  any  va- 
cancy or  vacancies  amongst  its  members. 

A  sewer  authority  may  fi-om  time  to  time  add  to  or  diminish  the 
number  of  the  members  or  otherwise  alter  the  constitution  of  any  com- 
mittee formed  by  it,  or  dissolve  any  committee. 

A  committee  of  the  sewer  authority  shall  be  deemed  to  be  the  agents 
of  that  authority,  and  the  appointment  of  such  committee  shall  not  re- 
lieve the  sewer  authority  from  any  obligation  imposed  on  it  by  Act  of 
Parliament  or  otherwise. 


Formation  of 
special  drainage 
district. 


Appeal  against 
Constitution  of 
Special  Drainage 
District: 


Evidence  nf  For- 
mation of  Special 
Drainage  Dis- 
trict. 


3.  Special  Dkainage  Districts. 

By  the  29  &  30  Vict.  c.  90,  s.  5,  where  the  sewer  authority  of  a  district 
is  a  vestry,  select  vestry,  or  other  body  of  persons  acting  by  virtue  of  any 
Act  of  Parliament,  prescription,  custom,  or  otherwise  as  or  instead  of  a 
vestry  or  select  vestry,  it  may,  by  resolution  at  any  meeting  convened  for 
the  purpose  after  twenty-one  clear  days'  notice  affixed  to  the  places  where 
parochial  notices  are  usually  affixed  in  its  district,  form  any  part  of  such 
district  into  a  special  drainage  district  for  the  purposes  of  the  "  Sewage 
Utilization  Act,"  and  thereupon  such  special  drainage  district  shall,  for 
the  purposes  of  the  "  Sewage  Utilization  Act,  1865,"  and  the  powers 
therein  conferred,  be  deemed  to  be  a  parish  in  which  a  rate  is  levied 
for  the  maintenance  of  the  poor,  and  of  wliich  a  vestry  is  the  sewer  au- 
thority, subject,  as  respects  any  meeting  of  the  inhabitants  thereof  in 
vestry,  to  the  Act  of  the  fifty-eighth  year  of  the  reign  of  King  George 
the  Third,  chapter  sixty-nine,  and  the  Acts  amending  the  same ;  and 
any  officer  or  officers  who  may  from  time  to  time  be  appointed  by  the 
sewer  authority  of  such  special  drainage  district  for  the  piu-pose  shall 
have  within  that  district  all  the  powers  of  levying  a  rate  for  the  purpose 
of  defraying  the  expense  of  carrying  the  said  "  Sewage  Utilization  Act " 
into  eiTect  that  they  would  have  if  such  district  were  such  parish  as  afore- 
said, and  such  rate  were  a  rate  for  the  relief  of  the  poor,  and  they  were 
duly  appointed  overseers  of  such  parish. 

Sect.  6.  "Where  the  sewer  authority  of  any  place  has  formed  a  special 
drainage  district  in  pursuance  of  this  Act,  if  any  number  of  the  inhabi- 
tants of  such  place,  not  being  less  than  twenty,  feel  aggrieved  by  the 
formation  of  such  district,  or  desire  any  modification  in  its  boundaries, 
they  may,  by  petition  in  writing  under  their  hands,  bring  their  case 
under  the  consideration  of  one  of  her  Majesty's  principal  secretaries  of 
state,  and  the  said  secretary  of  state  may,  after  due  investigation,  annul 
the  formation  of  the  special  drainage  district  or  modify  its  boimdaries  as 
he  thinks  just. 

By  the  30  &  31  Vict.  c.  113,  s.  9,  post,  525,  the  petition  must  be  pre- 
sented within  three  months. 

Sect.  7.  A  copy  of  the  resolution  of  a  sewer  authority  forming  a  special 
drainage  district  shall  be  published  by  affixing  a  notice  thereof  to  the 
church  door  of  the  parish  in  which  the  district  is  situate,  or  of  the 
adjoining  parish  if  there  be  no  church  in  the  said  parish,  and  by  adver- 
tising notice  thereof  in  some  newspaper  published  or  circulating  in  the 
comity  in  wldch  such  district  is  situate ;  and  the  production  of  a  news- 
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paper  containing  such  advertisement,  or  a  certificate  under  the  hand  of 
the  clerk  or  other  officer  performing  the  duties  of  clerk  for  the  time  heing 
of  the  sewer  authority  which  passed  the  resolution  formmg  the  district, 
shah  be  evidence  of  the  formation  of  such  district,  and  after  the  expira- 
tion of  three  months  from  the  date  of  the  resolution  forming  the  district, 
such  district  shall  be  presumed  to  have  been  duly  formed,  and  no  objec- 
tion to  the  formation  thereof  shall  be  entertained  in  any  legal  proceed- 
ings whatsoever. 

By  the  30  &  31  Vict.  c.  113,  s.  6,  there  shall  be  repealed  so  much  of 
the  second  section  of  the  "  Sewage  Utilization  Act,  1865  "  (a),  as  pro- 
vides that  "  this  Act  shall  not,  with  the  exception  of  clause  fifteen,  extend 
to  any  parish  as  defined  in  the  schedule  to  tliis  Act,  in  a  part  of  which 
parish  the  '  Public  Health  Act,  1848,'  and  the  '  Local  Government  Act, 
1858,'  or  one  of  such  Acts,  is  in  force  at  the  time  of  the  passing  of  tliis 
Act." 

Sect.  7.  Where  part  of  a  parish  as  defined  in  the  schedule  to  the  "  Sew- 
age Utilization  Act,  1865  "  (&),  as  amended  by  this  Act,  is  at  the  time  of  the 
passing  of  this  Act  subject  to  the  jurisdiction  of  a  local  board  in  pursuance 
of  the  "  Local  Government  Act,  1858,"  the  portion  of  such  parish  wliich  is 
not  subject  to  the  jurisdiction  of  any  local  board  shall  for  the  purposes  of 
the  "  Sewage  Utilization  Act,  1865,"  and  of  this  Act,  be  deemed  to  be  by 
this  Act  constituted  a  special  drainage  district,  unless  the  secretary  of 
state,  upon  petition  presented  to  him  in  manner  provided  by  the  sixth 
section  of  the  "  Sanitary  Act,  1866  "  (c),  within  three  months  after  the 
passing  of  tliis  Act,  otherwise  directs. 

It  shall  not  be  necessary  in  the  case  of  part  of  a  parish  which  is  by 
tills  section  constituted  a  special  drainage  district,  to  give  the  notices 
required  by  section  seven  of  the  "  Sanitary  Act,  1866  "  (d). 

Sect.  8.  Any  inhabited  place  not  having  a  Imown  or  defined  boundary 
may  petition  one  of  her  Majesty's  principal  secretaries  of  state  in 
manner  provided  in  the  sixteentli  section  of  the  "Local  Government 
Act,  1858"  (e),  to  settle  its  boundaries  for  the  purposes  of  the  "Sewage 
Utilization  Act,  1865,"  and  of  this  Act,  and  the  secretary  of  state  may, 
by  order  made  in  manner  provided  by  the  said  section,  settle  the  same 
accordmgly,  and  from  and  after  the  date  of  such  order  the  place  shall  be 
deemed  to  have  been  constituted  a  special  drainage  district  for  the  pur- 
poses of  the  said  "  Sewage  Utilization  Act,  1865,"  and  of  tliis  Act. 

A  copy  of  the  order  of  the  secretary  of  state  shall  be  published  in 
manner  provided  by  the  seventh  section  of  the  "  Sanitary  Act,  1866  "  {/), 
and  that  section  shall  be  construed  m  reference  to  a  special  dramage 
district  formed  under  tliis  section  as  if  the  order  of  the  said  secretary  of 
state  were  substituted  for  "  resolution  of  a  sewer  authority." 

Sect.  9.  No  petition  of  appeal  shall  be  presented  to  the  secretary  of 
state  in  pursuance  of  the  sixth  section  of  the  "  Sanitary  Act,  1866"  (</), 
except  within  three  months  after  the  date  of  the  resolution  forming  the 
district,  and  the  said  section  shall  be  read  as  if  after  the  words  "  petition 
in  writing  under  the  hands"  there  were  inserted  the  words  "presented 
within  three  months  after  the  date  of  the  resolution  forming  the  district." 
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L   Union  of 
Districts. 


Repeal  of  Part 
of  Sect.  2  of 
28  &  29  Vict. 
c  75,  excludiner 
from  Act  Parish 
partly  udder 
Local  Govern- 
ment Act. 


Where  Part  of 
Parish  is  at  Time 
of  passing  of  this 
Act  under 
31  &  22  Vict, 
c.  98,  the  other 
Part  constituted 
a  Special  Drain- 
age District. 


Power  of  unde- 
fined inhabited 
Place  to  apply 
to  be  constituted 
a  Special  Drain- 
age District. 


Time  for  Appeal 
against  special 
drainage  district. 


4.  Union  of  Districts. 

By  the  30  &  31  Vict.  c.  113,  s.  10,  where  it  appears  to  the  sewer    Constitution  of 
authority  (h)  of  any  district  that  it  would  be  for  the  advantage  of  such    joint  sewerage 


{a)  Ante,  621. 
{b)  Ante,  522. 
(c)  Ante,  524. 
{d)  Ante,  524. 
(e)  Ante,  430. 
(/)  A7ite,  524. 


(g^  Ante,  524. 


By  the  30  &  31  Vict.  c.  113, 
s.  2,  ante,  523,  the  words  *'  sewer  au- 
thority "  in  this  section  include  local 
hoards. 
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5.  Power  to  district,  and  of  any  district  or  districts  adjoining  or  lying  within  the 
to  Construct    same  drainage  area,  or  otherwise  conveniently  situate,  that  all  such  dis- 

Sein-rs,  etc.  tricts  should  be  formed  into  a  united  district  for  the  purposes  of  the 
"  Sewage  UtUization  Act,  1865,"  and  of  this  Act,  or  for  any  of  such  pur- 
poses, such  sewer  authority  may,  with  the  consent  of  the  sewer  autho- 
rity of  every  district  affected,  apply  to  one  of  her  Majesty's  principal  secre- 
taries of  state  for  an  order  forming  such  districts  into  one  district,  here- 
inafter referred  to  as  a  united  district,  and  the  secretary  of  state,  if 
satisfied  of  the  expediency  of  such  imion  of  districts,  may  make  an  order 
accordingly. 

Advertisement  Sect.  11.  The'intention  of  a  sewer  authority  {a)  to  apply  to  one  of  her 

form'uSited  dis.  Majesty's  principal  secretaries  of  state  for  an  order  forming  a  united  dis- 
trict, trict  shall  be  advertised  in  some  newspaper  circulating  within  the  area 

of  such  proposed  united  district  once  at  least  in  each  of  the  three  weeks 

before  such  appUoation  is  made. 

Constitution  of  Sect.  12.  A  united  district  shall  be  subject  to  the  jurisdiction  of  a 

boara  ^""^"^^  ■'°^'^*  sewerage  board  consisting  of  members  elected  by  each  of  the  sewer 
authorities  of  the  component  districts  in  such  manner  as  may  be  deter- 
mined by  the  said  secretary  of  state,  and  such  board  shall  be  a  body  cor- 
porate, with  perpetual  succession  and  a  common  seal,  having  a  capacity 
to  acquire  and  hold  lands  for  aU  the  purposes  of  the  "  Sewage  Utiliza- 
tion Act,  1865,"  and  of  tliis  Act,  or  for  any  of  such  purposes. 

The  first  meeting  of  a  joint  sewerage  board  shall  be  held  in  such 
manner  and  at  such  time  as  may  be  detennined  by  the  said  secretary  of 
state,  and  "  the  rules  as  to  proceedings  of  drainage  boards  "  contained  in 
the  second  part  of  the  schedule  annexed  to  the  "  Land  Drainage  Act, 
1801,"  shall  apply  to  a  joint  sewerage  board  constituted  under  this  Act. 

Powers  of  joint  Sect.  13.  A  joint  sewerage  board  shall,  in  the  united  district,  have  all 
sewerage  board,  the  same  powers,  except  the  power  of  levying  a  rate,  and  be  subject  to 
the  same  obligations,  so  far  as  relate  to  the  purposes  of  its  constitution, 
as  if  it  were  the  only  sewer  authority  of  that  district,  subject  to  tliis  pro- 
viso, that  the  said  joint  board  may  delegate  to  any  sewer  authority  of  a 
component  district  such  powers  of  superintendence  or  otherwise  within 
its  OYm  district  as  such  joint  board  think  fit. 

Expenses  of  joint       Sect.  14.  Any  expenses  incurred  by  a  joint  sewerage  board  in  pursu- 

sewerage  board     s^xioe  of  this  Act  shall  be  defrayed  out  of  a  common  fund  to  be  contri- 

"^      '  '    '       buted  by  the  component  districts  in  proportion  to  the  rateable  value 

of  each  district,  or  in  such  other  proportion  as  the  said  secretary  of  state 

may,  with  the  consent  of  the  sewer  authority  of  each  component  district, 

order  and  determine. 

The  rateable  value  of  a  district  shall  be  deemed  to  be  the  value  on 
which  any  such  rate  would  be  assessed  as  would,  if  such  district  were 
not  in  wiion,  be  applicable  by  the  sewer  authority  of  that  district  to  the 
payment  of  any  expenses  legally  incurred  by  that  authority,  and  the 
amount  of  contribution  shall  be  paid  out  of  such  last-mentioned  rate,  and 
the  sewer  authority  of  each  component  district  shall  levy  the  same 
accordingly. 

6.  Power  to  Constkuot  Seweiis,  etc. 

Poweraof  sewer  By  the  28  &  29  Vict,  c.  75,  s.  4,  sewer  authorities  shall  have  power  tO' 
auihorities.  construct  such  sewers  as  they  may  think  necessary  for  keeping  their  dis- 

trict properly  cleansed  and  drained,  and  shall,  as  respects  all  sewers 
constructed  by  them  or  under  their  control,  whether  the  same  were  made 
before  or  after  the  passing  of  tliis  Act,  have  all  the  powers  that  local 
boards  have,  in  respect  of  sewers  vested  in  or  constructed  by  them, 

(a)  See  note  {h),  ante,  525. 
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7.  Drainage 
of  Houses. 


imder  tlie  forty-fifth  and  forty-sixtli  sections  of  the  "  Public  Health  Act, 
1848  "  (a),  the  thirtieth  section  of  the  "  Local  Government  Act,  1858  "  (h), 

and  the  fourth  section  of  the  "  Local  Government  Act,  1858,  Amend-    

nient  Act,  1861 "  {«),  subject  to  the  provisions  of  the  iifth  and  sixth  sec- 
tions of  the  last-mentioned  Act  [d),  and  to  the  saving  clauses  in  the 
"  Local  Government  Act,  1858,"  mentioned,  from  sixty-eight  to  seventy- 
four  (e),  both  inclusive;  and  in  Scotland,  in  addition  to  such  of  the 
aforesaid  powers  as  are  applicable  to  Scotland,  all  the  powers  contained 
in  section  seven  (public  sewers)  of  part  four  of  the  "  General  Police  and 
Improvement  (Scotland)  Act,  1802." 

Sect.  5.  The  sewer  authority  shall  have  the  powers  of  entry  conferred  powei-  of  entry, 
by  the  one  hundred  and  forty-tliird  section  of  the  "  Public  Health  Act, 
1848  "  (/),  for  the  purposes  of  maldng  or  keeping  in  repair  any  works 
made  or  to  be  made  by  them,  as  weU  as  for  the  purposes  specified  in  the 
said  section. 

The  purposes  specified  are  to  make  plans,  survey,  measure  and  take 
levels,  examine  works,  ascertain  the  course  of  sewers  or  drains,  and  as- 
certaia  or  fix  boundaries. 


Power  to  drain 
into  sewers  of 
sewer  authority. 


6.  Use  of  Sewehs. 

By  the  29  &  30  Vict.  c.  90,  s.  8,  any  owner  or  occupier  of  premises 
within  the  district  of  a  sewer  authority  shall  be  entitled  to  cause  his 
drains  to  empty  into  the  sewers  of  that  authority  on  condition  of  his 
giving  such  notice  as  may  be  required  by  that  authority  of  his  intention 
so  to  do,  and  of  complying  with  the  regulations  of  that  authority  in 
respect  of  the  mode  in  wliich  the  communications  between  such  drains 
and  sewers  are  to  be  made,  and  subject  to  the  control  of  any  person  who 
may  be  appointed  by  the  sewer  authority  to  superintend  the  making  of 
such  communications ;  but  any  person  causing  any  drain  to  empty  into 
any  sewer  of  a  sewer  authority  without  complying  with  the  provisions  of 
this  section  shall  incur  a  penalty  not  exceeding  twenty  pounds,  and  it 
shall  be  lawful  for  the  sewer  authority  to  close  any  communication 
between  a  drain  and  sewer  made  in  contravention  of  this  section,  and  to 
recover  in  a  summary  manner  from  the  person  so  offending  any  expenses 
incurred  by  them  under  this  section. 

Sect.  9.  Any  owner  or  occupier  of  premises  beyond  the  limits  of  the 
district  of  a  sewer  authority  may  cause  any  sewer  or  drain  from  such 
premises  to  communicate  with  any  sewer  of  the  sewer  authority  upon 
such  terms  and  conditions  as  may  be  agreed  upon  between  such  owner 
or  occupier  and  such  sewer  authority,  or  in  case  of  dispute  may,  at  the 
option  of  the  owner  or  occupier,  be  settled  by  two  justices  or  by  arbitra- 
tion in  manner  provided  by  the  "  Pubhc  Health  Act,  1848,"  in  respect 
of  matters  by  that  Act  authorized  or  directed  to  be  settled  by  arbitration. 

7.  Deainage  of  Houses. 

By  the  29  &  30  Vict.  c.  90,  s.  10,  if  a  dwelling-house  within  the  district  as  to  the  drain- 
of  a  sewer  authority  is  without  a  drain  or  without  such  drain  as  is  suf-  age  of  houses, 
ficient  for  effectual  drainage,  the  sewer  authority  may  by  notice  require 
the  owner  of  such  house  within  a  reasonable  time  therein  specified  to 
make  a  sufficient  drain  emptying  into  any  sewer  which  the  sewer  autho- 
rity is  entitled  to  use,  and  with  which  the  owner  is  entitled  to  make  a 
communication,  so  that  such  sewer  be  not  more  than  one  hundred  feet 
from  the  site  of  the  house  of  such  owner;  but  if  no  such  means  of 
drainage  are  within  that  distance  then  emptying  into  such  covered  cess- 


Use  of  sewers 
by  persons  be- 
yond district. 


a)  Ante,  446,  447. 

b)  Ante,  448. 
Ante,  448. 


(d)  Ante,  449. 
(«)  Ante,  516. 
(/)  Ante,  613. 
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7.  Drainage 
of  Houses. 
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tiou  to  privies. 
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Earth -closets 
may  in  certain 
cases  be  con- 
structed instead 
of  water-closets. 
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pool  or  other  place  not  being  under  any  house,  as  the  sewer  authority 
directs  ;  and  if  the  person  on  whom  such  notice  is  served  fails  to  comply 
with  the  same,  the  sewer  authority  may  itself,  at  the  expiration  of  the 
time  specified  in  the  notice,  do  the  work  required,  and  the  expenses  in- 
curred by  it  in  so  doing  may  be  recovered  from  such  owner  in  a  summary 
manner. 

By  the  31  &  33  Vict.  c.  115,  s.  4,  the  following  sections  of  the  "  Public 
Health  Act,  1848,"  as  amended  by  any  subsequent  Act  of  Parliament, 
that  is  to  say, — 

1.  The  fifty-first  section  (a),  requiring  every  new  house  and  every 
house  pulled  down  to  or  below  the  ground  floor  and  rebuilt  to  have 
a  sufficient  watercloset  or  privy  and  ashpit ; 

2.  And  the  fifty-fourth  section  (b)  as  amended  by  any  subsequent  Act 
of  Parliament,  providing  that  the  local  board  of  health  shall  see  that 
drains,  waterclosets,  privies,  and  ashpits  within  their  district  do  not 
become  a  nuisance ; 

shall  extend  to  the  district  of  every  sewer  authority  in  which  there  is  no 
enactment  of  any  pubUc  or  private  Act  of  Parliament  to  the  like  effect  in 
force  ;  and  the  said  sections  when  so  extended  shall  be  construed  in  re- 
ference to  the  district  of  any  sewer  authority  as  if  the  expression  "  sewer 
authority  "  were  inserted  thereiu  m  the  place  of  the  expression  "  local 
board,"  and  any  officer  for  the  time  being  appointed  by  the  sewer  autho- 
rity to  examine  any  premises  shall  be  deemed  to  be  the  surveyor  within 
the  meaning  of  the  said  sections. 

Where  the  sewer  authority  and  the  nuisance  authority  of  a  district  are 
different  bodies  of  men,  the  jurisdiction  of  the  nuisance  authority  shall 
cease  within  such  district  in  relation  to  all  matters  within  the  purview  of 
the  said  sections  of  the  "  PubHc  Health  Act,  1848 ; "  and  any  sewer  au- 
thority to  whose  district  the  said  sections  are  extended  making  default 
in  enforcing  their  provisions  shall  be  subject  to  proceedings  under  the 
"  Sanitary  Act,  1866,"  in  the  same  manner  as  if  it  had  made  default  in 
providing  its  district  with  sufficient  sewers. 

Sect.  5.  A  sewer  authority  shall  within  their  district  have  aU  the 
powers  vested  in  a  local  board  by  the  tliirty-second  section 'of  the  "  Local 
Government  Act,  1858"  (e),  as  amended  by  any  subsequent  Act  of  Par- 
liament, so  far  as  relates  to — 

1.  The  removal  of  house  refuse  from  premises ; 

2.  The  cleansing  of  privies,  ashpits,  and  cesspools ; 

and  the  paragraphs  numbered  1,  2,  and  3  of  the  said  section  shall  be 
construed  in  reference  to  the  district  of  any  sewer  authority  as  if  the 
expression  "  sewer  authority"  were  inserted  therein  in  the  place  of  the 
expression  "  local  board." 

"Where  the  sewer  authority  and  the  nuisance  authority  are  different 
bodies  of  men,  the  jurisdiction  of  the  nuisance  authority  in  such  district 
shall  cease  in  respect  to  all  matters  over  which  the  sewer  authority  ac- 
quires powers  by  this  section. 

Sect.  7.  Any  enactment  of  any  Act  of  Parliament  in  force  in  any  place 
requiring  the  construction  of  a  watercloset  shall,  with  the  approval  of  the 
local  authority,  be  satisfied  by  the  construction  of  an  earth-closet,  or 
other  place  for  the  reception  and  deodorization  of  foecal  matter,  made 
and  used  in  accordance  with  any  regulation  from  time  to  time  issued  by 
the  local  authority. 

The  local  authority  may  as  respects  any  houses  in  which  such  earth- 
closets  or  other  places  as  aforesaid  are  in  use  vsdth  their  approval,  dis- 


(b)  Ante,  452. 


(4)   Ante,  453. 


(c)  Ante,  465. 


§n. 


ILocal  ©oijertttttdtt. 


529 


pense  with  the  supply  of  water  required  by  any  contract  or  enactment  to   8.  Supply  of 
be  furnished  to  the  waterolosets  in  such  houses,  on  such  terms  as  may  be         Water. 

agreed  upon  between  such  authority  and  the  persons  or  body  of  persons   — 

providing  or  required  to  provide  such  supply  of  water. 

The  local  authority  may  themselves  undertake  or  contract  with  any 
person  to  undertake  a  supply  of  dry  earth  or  other  deodorizing  substance 
to  any  house  or  houses  withiu  their  district  for  the  purpose  of  any  earth- 
closets  or  other  places  as  aforesaid. 

The  local  authority  may  themselves  construct  or  require  to  be  con- 
structed earth-closets  or  other  such  places  as  aforesaid  in  aU  cases  where, 
under  any  enactment  in  force,  they  might  construct  waterolosets  or 
privies,  or  require  the  same  to  be  constructed,  with  this  restriction,  that 
no  person  shall  be  required  to  construct  an  earth-closet  or  other  place 
as  aforesaid  in  any  house  instead  of  a  watercloset  if  he  prefer  to  comply 
vrith  the  provisions  of  the  enactment  in  force  requiring  the  construction 
of  a  watercloset,  and  a  supply  of  water  for  other  purposes  is  furnished  to 
such  house,  and  that  no  person  shall  be  put  to  greater  expense  in  con- 
structing an  earth-closet  or  other  place  as  aforesaid  than  he  would  be 
put  to  by  compUanoe  with  the  provisions  of  any  enactment  as  to  water- 
closets  or  privy  accommodation  which  he  might  have  been  compelled  to 
comply  with  if  this  section  had  not  been  passed. 

Local  authority  shall,  for  the  purposes  of  this  Act,  mean  any  local 
board  and  any  sewer  authority. 


8.  Supply  of  Watek. 

By  the  29  &  30  Vict.  o.  99,  s.  11,  a  sewer  authority  within  its  district  Ktrict  0^""" 
shaU  have  the  same  powers  in  relation  to  the  supply  of  water  that  a  sewer  aathoriiy. 
local  board  has  within  its  district,  and  the  provisions  of  the  sections 
hereinafter  mentioned  shall  apply  accordingly  in  the  same  manner  as  if 
in  such  provisions  "  sewer  authority  "  were  substituted  for  "local  board 
of  health"  or  "local  board,"  and  the  district  in  such  provisions  men- 
tioned were  the  district  of  the  sewer  authority  and  not  the  district  of  the 
local  board ;  that  is  to  say,  the  sections  numbered  from  seventy-five  to 
eighty,  both  inclusive,  of  the  "  PubUo  Health  Act,  1848  "  {a) ;  sections 
fifly-one,  fifty-two,  and  fifty-three  of  the  "Local  Government  Act, 
1858  "  (6) ;  and  section  twenty  of  the  "  Local  Government  Act  1858 
Amendment  Act,  1861"  (c). 

The  sewer  authority  may,  if  it  think  it  expedient  so  to  do,  provide  a 
supply  of  water  for  the  use  of  the  inhabitants  of  tlie  district  by — 

1.  Digging  wells ;  , 

2.  Making  and  maintaining  reservoirs ; 

3.  Doing  any  other  necessary  acts ; 

and  they  may  themselves  furnish  the  same,  or  contract  with  any  other 
person  or  companies  to  furnish  the  same :  provided  always  that  no  land 
be  purchased  or  taken  under  this  clause  except  by  agreement  or  in 
manner  provided  by  the  "  Local  Government  Act,  1858." 

As  to  taking  land,  see  the  21  &  22  Vict.  c.  98,  s.  75,  ante,  4,75. 

Sect.  12.  Any  expenses  incurrred  by  a  sewer  authority  in  or  about   Expenses  of 
the  supply  of  water  to  its  district,  and  in  carrying  into  effect  the  pro-   ^"^'ppiy*"'*^ 
yisions  hereinbefore  in  that  behalf  mentioned,  shall  be  deemed  to  be  ex-   water, 
penses  incurred  by  that  authority  in  carrjdng  into  effect  the  "  Sewage 
Utilization  Act,  1865,"  and  be  payable  accordingly. 

See,  as  to  the  payment  of  expenses,  the  28  &  29  Vict.  c.  75,  s.  6,  post, 
530  ;  and,  as  to  the  mode  of  recovering  the  expenses  of  supplying  pre- 
mises, see  the  29  &  30  Vict.  c.  90,  s.  50,  post,  534. 


(«)  Ante,  468-470. 

VOL.  HI. 


(J)  Ante,  471. 


(c)  Ante,  i72. 
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9.  Payment 
of  Expenses. 

Wells,  etc.,  be. 
longing  to  any 
place  vested  in 
sewer  authority, 
etc.,  23  424  Vict. 
0.  77,  8.  7. 

Payment  of  ex- 
penses. 


Hocal  ©fobcmmmt. 


§n, 


In  parishes  a  se- 
parate  rate  to  he 
levied  for  sewage 
purposes. 


Sect.  13.  All  property  in  wells,  fountains  and  pumps,  and  powers  in 
relation  thereto,  vested  in  the  nuisance  authority  by  the  seventh  section 
of  the  23  &  24  Vict.  c.  77,  shall  vest  in  the  sewer  authority,  where  the 
sewer  authority  supphes  water  to  its  district. 

See  the  23  &  24  Vict.  c.  11,  post,  tit.  "  Nuisance." 

9.  Payment  of  Expenses. 

By  the  28  &  29  Vict.  c.  75,  s.  6,  a  sewer  authority  shall  pay  all  ex- 
penses incurred  by  them  in  carrying  tliis  Act  into  effect  out  of  the  fund 
or  rate  in  the  schedule  in  that  behalf  mentioned,  and  shall  have  alL  such 
powers  of  borrowing  money  on  the  security  of  such  fund  or  rate  as  local 
hoards  have  of  borrowing  money  under  the  "  Local  Government  Act, 
1858,"  and  the  Acts  amending  that  Act,  on  the  security  of  the  funds  or 
rates  in  the  said  Acts  in.  that  behalf  mentioned,  subject  to  the  conditions 
and  sanction  under  which  such  powers  are  exercised  by  local  boards 
under  the  said  Acts. 

As  to  the  powers  of  borrowing  money,  see  the  21  &  22  Vict.  c.  98, 
ss.  10,  57-59,  78,  ante,  489-491,  and  the  24  &  25  Vict.  c.  61,  s.  19,  ante, 
491. 

See  the  schedule,  ante,  522. 

By  the  30  &  31  Vict.  c.  113,  s.  17,  where  the  sewer  authority  of  a  dis- 
trict is  a  vestry,  select  vestry,  or  other  body  of  persons  acting  by  virtue 
of  any  Act  of  Parliament,  prescription,  custom,  or  otherwise,  as  or 
instead  of  a  vestry  or  select  vestry,  such  authority  shall  for  the  purpose 
of  defraying  any  expenses  iucurred  in  carrying  into  effect  the  "  Sewage 
Utilization  Act,  1865,"  or  this  Act,  issue  their  precept  to  the  overseers  of 
the  parish  of  which  they  are  the  authority,  requiring  such  overseers  to 
pay  over  the  amount  specified  iu  such  precept  to  the  sewer  authority,  or 
to  their  of&cer  named  in  the  precept,  or  into  some  bank  mentioned  in 
such  precept. 

The  overseers  shall  comply  with  the  requisitions  of  such  precept  by 
levying  a  separate  rate  in  the  same  manner  as  if  it  were  a  rate  for  the 
rehef  of  the  poor,  with  this  exception,  that  the  owner  of  any  tithes  or  of 
any  tithe  commutation  rentoharge,  or  the  occupier  of  any  land  used  as 
arable,  meadow,  or  pasture  ground  only,  or  as  woodlands,  market  gardens, 
or  nursery  grounds,  and  the  occupier  of  any  land  covered  with  water,  or 
used  only  as  a  canal  or  towing-path  for  the  same,  or  as  a  railway  con- 
structed under  the  powers  of  any  Act  of  Parliament  for  public  conveyance, 
shall,  where  a  special  assessment  is  made  for  the  purpose  of  such  rate, 
be  assessed  in  respect  of  such  property  in  the  proportion  of  one-fourth 
part  only  of  the  rateable  value  thereof;  or,  where  no  special  assessment 
is  made,  shall  pay  in  respect  of  the  said  property  one-fourth  part  only  of 
the  rate  in  the  pound  payable  in  respect  of  houses  and  other  property. 

A  separate  rate  under  this  Act  shall,  as  respects  the  powers  of  the 
overseers  in  relation  to  making,  assessing,  and  levying  such  rate,  and  as 
respects  the  appeal  against  the  same,  and  all  other  incidents  thereof  ex- 
cept the  purposes  to  which  it  is  applicable,  be  deemed  to  be  a  rate  levied 
for  the  rehef  of  the  poor. 

The  expression  "overseers"  shall  include  any  officer  authorized  to 
levy  a  rate  in  a  special  drainage  district,  and  any  person  or  body  of 
persons  authorized  or  required  to  levy  rates  for  the  rehef  of  the  poor. 

Penalty  on  non-  Sect.  18.  In  case  the  amount  ordered  by  any  precept  of  a  sewer  au- 
payment  of  rates  thority  to  be  paid  by  the  overseers  of  any  parish  be  not  paid  in  manner 
by  overseers.  directed  by  such  precept  and  within  the  time  therein  specified  for  that 
purpose,  it  shall  be  lawful  for  any  justice  of  the  peace,  upon  the  com- 
plaint by  the  sewer  authority  or  by  any  person  authorized  by  the  sewer 
authority,  to  issue  his  warrant  for  levying  the  amount  or  so  much  thereof 
as  may  be  in  arrear  by  distress  and  sale  of  the  goods  of  aU  or  any  of  the 
said  overseers ;  and  in  case  the  goods  of  all  the  overseers  be  not  suf- 
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ficient  to  pay  the  same,  the  arrears  thereof  shall  be  added  to  the  amount  13.  Pollution 

of  the  next  levy  which  is  directed  to  be  made  in  such  parish  for  the  pur-  of  Streams. 

poses  of  the  "  Sewage  Utilization  Act,  1865,"  or  this  Act,  and  shall  be 

collected  by  the  Kke  methods. 

By  the  31  «fe  32  Vict.  c.  115,  s.  6,  the  provisions  of  the  "  PuMic  Health  incorporation  of 

Act,  1848,"  relating  to  private  improvement  expenses,  as  amended  by  ^^I'vidfc^es 

any  subsequent  Act  of  Parliament,  shall  be  deemed  to  be  incorporated  as  to  private  im- 

with  this  Act,  so  far  as  may  be  required  for  carrying  into  effect  any  pro-  provement 

vision  of  this  Act.  expenses. 

10.    POWEB   TO   TAKE   LaNDS. 

By  the  28  &  29  Vict.  c.  75,  s.  7,  a  sewer  authority  shall,  for  the  pur-    Power  to  taite 
poses  of  this  Act,  have  the  powers  of  taking  lands  conferred  on  local    ^'""''• 
boards  by  the  seventy-fifth  section  of  the  "Local  Government  Act, 
1858  "  {a),  and  any  Act  amending  the  same. 

11.  Compensation. 

By  the  28  &  29  Vict.  c.  75,  s.  8,  full  compensation  shall  be  made,  out  Compensation, 
of  any  fund  or  rate  applicable  to  the  piurposes  of  this  Act,  to  all  persons 
sustaining  any  damage  by  reason  of  the  exercise  of  any  of  the  powers  of 
this  Act ;  and  in  case  of  dispute  a?  to  amount,  the  same  shall  be  settled 
by  arbitration,  as  provided  in  the  "  PubUo  Health  Act,  1848,"  or  any 
Act  amending  the  same,  or  if  the  compensation  claimed  do  not  exceed 
the  sum  of  twenty  pounds,  the  same  may  be  ascertained  by  and  re- 
covered before  justices  in  a  summary  manner,  in  manner  provided  by 
the  Acts  mentioned  in  this  section. 

See,  as  to  compensation,  the  11  &  12  Vict.  o.  63,  ss.  123-128,  ante, 
502-504,  and  the  21  &  22  Vict.  c.  98,  s.  64,  anU,  504. 


12.  PowEE  10  Combine. 

By  the  28  &  29  Vict.  o.  75,  s.  9,  two  or  more  sewer  authorities,  in- 
cluding under  that  expression  for  the  purposes  of  this  section  local 
boards,  may  combine  together  for  the  piurpose  of  executing  and  main- 
taining any  works  that  may  be  for  the  benefit  of  their  respective  districts, 
and  all  moneys  they  may  agree  to  contribute  for  the  execution  and  main- 
tenance of  such  common  works  shall,  in  the  case  of  each  authority,  be 
deemed  to  be  expenses  incurred  by  them  in  the  execution  of  works  within 
their  district,  and  shall  be  raised  accordingly. 


Power  of  sewer 
authorities  to 
combine. 


13.  PoLLniioN  OF  Stbeams. 

By  the  28  &  29  Vict.  c.  75,  s.  10,  a  sewer  authority,  with  the  sanction   Sewer  antiiority 
of  her  Majesty's  Attorney-General  in  England,  and  of  the  Attorney-   ™edin^\o'pre. 
General  for  Ireland  in  Ireland,  and  of  the  Lord  Advocate  in  Scotland,   vent  pollution  of 
may,  either  in  its  own  name  or  in  the  name  of  any  other  person,  with   streams, 
the  consent  of  such  person,  take  such  proceedings  by  indictment.  Bill  in 
Chancery,  action,  or  otherwise,  as  it  may  deem  advisable,  for  the  pur- 
pose of  protecting  any  watercourse  within  its  jurisdiction  from  pollutions 
arising  from  sewage  either  within  or  without  its  district ;  and  the  costs 
of  and  incidental  to  any  such  proceedings,  including  any  costs  that  may 
be  awarded  to  the  defendant,  shall  be  deemed  to  be  expenses  properly 
incurred  by  the  sewer  authority  in  carrying  into  efiect  the  purposes  of 
this  Act. 


(«)  Ante,  475. 
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15.  Disposal 
of  Sewage. 

Sewers  not  al- 
lowed to  drain 
Into  any  stream, 
etc. 

Power  to  public 
■\vorks  loan  com- 
missioners to 
lend  money  to 
sewer  authori- 
ties. 


Hocal  (ffiobctttmcttt. 


§11. 


Sect.  11.  Nothing  contained  in  this  Act,  or  in  the  Acts  referred  to 
therein,  shall  authorize  any  sewer  authority  to  make  a  sewer  so  as  to 
drain  direct  into  any  stream  or  watercourse. 

14.  Loans. 

By  the  28  &  29  Vict.  c.  75,  s.  12,  the  public  works  loan  commissioners, 
as  defined  by  the  "  Public  Works  Loan  Act,  1853,"  may  advance  to  any 
sewer  authority,  upon  the  security  of  any  rate  applicable  to  the  purposes 
of  this  Act,  without  any  further  security,  such  sums  of  money  as  may  be 
recommended  by  one  of  her  Majesty's  principal  secretaries  of  state,  to 
be  applied  by  such  authority  in  carrying  into  effect  the  purposes  of  this 
Act. 


Sewer  authority 
may  enter  into 
contract  for  sup- 
ply of  sewage. 


Application  of  27 
&  28  Vict.  c.  114, 
to  works,  etc., 
for  supply  of 


15.  Disposal  of  Sewage. 

By  the  28  &  29  Vict.  c.  75,  s.  14,  the  sewer  authority  of  any  place 
may  from  time  to  time,  for  the  purpose  of  utilizing  its  sewage,  agree 
with  any  person  or  body  of  persons,  corporate  or  unincorporate,  as  to 
the  supply  of  such  sewage,  and  works  to  be  made  for  the  pirrpose  of  that 
supply,  and  the  parties  to  execute  the  same  and  to  bear  the  costs  thereof, 
and  the  sums  of  money,  if  any,  to  be  paid  for  that  supply ;  provided 
that  no  contract  shall  be  made  for  the  supply  of  sewage  for  a  period 
exceeding  twenty-five  years. 

As  to  contribution  by  the  sewers  authority  to  works  under  these  con- 
tracts, see  the  30  &  31  Vict.  c.  113,  s.  15,  post,  533. 

Sect.  15.  The  making  of  works  of  distribution  and  service  for  the 
supply  of  sewage  to  lands  for  agricultural  purposes  shall  be  deemed  an 
"improvement  of  land"  authorized  by  the  "Land  Lnprovement  Act, 
1864,"  and  the  provisions  of  that  Act  shall  apply  acoordin'gly. 

Sect.  16  relates  to  L:eland  only. 

By  the  30  &  31  Vict.  c.  113,  s.  3,  a  sewer  authority  (a)  may,  without 
their  district,  provide  any  works  and  do  any  act  for  the  purpose  of 
receiving,  storing,  disinfecting,  or  distributing  sewage  which  they  may 
provide  or  do  within  their  district,  subject  to  the  conditions  to  wliich 
they  would  be  subject  in  providing  such  works  or  doing  such  acts  within 
their  district,  and  to  the  conditions  imposed  on  local  boards  in  carrying 
into  efifect  the  fourth  section  of  the  "Local  Government  Act  (1858) 
Amendment  Act,  1861." 

Sewfer  authority  Sect.  4.  A  sewer  authority  (a)  for  the  purpose  of  receiving,  storing, 
land  for  distri-  disinfecting,  and  distributing  sewage,  and  of  the  construction  of  any 
bution  of  sewage  works  for  receiving,  storing,  disinfecting,  or  distributing  sewage,  and  of 
the  construction  of  any  sewer  or  drain,  or  for  any  of  the  above  purposes, 
may  purchase  or  take  on  lease  any  lands  either  within  or  without  their 
district,  and  shall  for  carrying  into  effect  any  such  purchase  have  aU 
the  powers  of  taking  land  conferred  by  the  seventy-fifth  section  of  the 
"  Local  Government  Act,  1858  "  (6),  as  amended  by  this  Act. 

Power  for  sewer  Sect.  5.  A  sewer  authority  (a)  may  deal  with  any  land  held  by  them 
*"fh°i"'d'°  ^""^  ^°'  ^^^  purpose  of  receiving,  storing,  disinfecting,  or  distributing  sewage 
priated  to  sewage  in  such  manner  as  they  deem  most  profitable,  either  by  leasing  the  same 
purposes.  for  a  period  not  exceeding  seven  years  for  agricultiu-al  purposes,  or  by  con- 

tracting with  some  person  to  take  the  whole  or  a  part  of  the  produce  of 
such  land,  or  by  farming  such  land  and  disposing  of  the  produce  thereof; 
subject  to  this  restriction,  that  in  any  appropriation  which  may  be  made 


Sewer  authority 
may  exercise 
without  their 
district  powers 
in  relation  to 
distribution  of 
sewage. 


in  pursuance  of 
sect.  75  of  "Local 
Government 
Act." 

21  &  22  Vict.  ,i. 


{a)  The  words  "  sewer  authority  " 
in  tnis  section  include  a  local  board  ; 


Bee  sect.  2,  ante,  623. 
{b)  Ante,  475. 
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of  land  held  by  a  sewer  authority  for  the  above  purposes,  care  shall  be  17. 

taken  that  provision  be  made  for  receiving,  storing,  disinfecting,  or  dis-  Proceedings. 

tributing  all  the  sewage  which  it  is  the  duty  of  the  sewer  authority  to    

cause  to  be  disposed  of  in  that  manner. 

Sect.  15.  "Where  a  sewer  authority,  or  any  corporate  or  other  body,   e™  ma^y  con"'''' 
under  any  power  enabling  them  in  that  behalf,  or  by  any  agreement   tribute  to  -works 
confirmed  by  Parhament,  has  agreed  or  hereafter  agrees  with  any  per-   ""^^.'^  contracts 
son  or  persons  or  body  of  persons,  corporate  or  utiiti corporate,  as  to  the   piyVf'fewager 
supply  of  all  or.  any  of  the  sewage  of  any  place,  and  the  works  to  be 
made  for  the  purpose  of  that  supply,  they  may  contribute  to  the  expense 
of  carrying  into  execution  by  such  person  or  persons  or  body  of  persons 
all  or  any  of  the  purposes  of  such  agreement,  and  may  become  share- 
holders in  any  company  with  which  any  agreement  in  relation  to  the 
matters  aforesaid  has  been  or  may  hereafter  be  entered  into  by  such 
sewer  authority  or  corporate  or  other  body,  or  to  or  in  which  the  benefits 
and  obhgations  of  such  agreement  may  have  been  or  may  be  transferred 
or  vested;  and  aU  expenditure  in  consequence  of  the  exercise  of  the 
power  hereby  conferred  shall  be  deemed  to  have  been  incurred  by  such 
sewer  authority  or  corporate  or  other  body  in  the  construction  or  due 
maintenance  of  the  necessary  sewers  for  carrying  away  the  said  sewage, 
and  shall  be  provided  for  accordingly. 


16.  Hospitals. 

By  the  28  &  29  Vict.  c.  90,  s.  37,  the  sewer  authority,  or  in  the  me- 
tropolis the  nuisance  authority,  may  provide  for  the  use  of  the  inhabit- 
ants within  its  district  hospitals  or  temporary  places  for  the  reception  of 
the  sick. 

Such  authority  may  itself  build  such  hospitals  or  places  of  reception, 
or  make  contracts  for  the  use  of  any  existing  hospital  or  part  of  a  hos- 
pital, or  for  the  temporary  use  of  any  place  for  the  reception  of  the  sick. 

It  may  enter  into  any  agreement  with  any  person  or  body  of  persons 
having  the  management  of  any  hospital  for  the  reception  of  the  sick 
inhabitants  of  its  district,  on  payment  by  the  sewer  authority  of  such 
annual  or  other  sum  as  may  be  agreed  upon. 

The  carrying  into  efiect  this  section  shall  in  the  case  of  a  sewer 
authority  be  deemed  to  be  one  of  the  purposes  of  the  said  "  Sewage 
Utilization  Act,  1865,"  and  aU  the  provisions  of  the  said  Act  shall 
apply  accordingly. 

Two  or  more  authorities  having  respectively  the  power  to  provide 
separate  hospitals  may  combine  in  providing  a  common  hospital,  and 
aU  expenses  incurred  by  such  authorities  in  providing  such  hospital 
shall  be  deemed  to  be  expenses  inciured  by  them  respectively  in  carry- 
ing into  effect  the  purposes  of  this  Act. 

By  the  30  &  31  Viet.  o.  113,  s.  16,  the  words  "  sewer  authority  "  in 
this  section  are  to  include  a  local  board. 

By  the  31  &  32  Vict.  c.  115,  s.  10,  the  sewer  authority,  or  in  the  me- 
tropolis the  nuisance  authority,  shall  have  the  Kke  power  to  make 
provision  for  the  temporary  supply  of  medicine  and  medical  assistance 
for  the  poorer  inhabitants  as  it  now  has  to  provide  hospitals  or  tempo- 
rary places  for  the  reception  of  the  sick  under  the  thirty-seventh  section 
of  the  "  Sanitary  Act,  1866,"  but  such  power  to  make  provision  for  the 
temporary  supply  of  medicine  and  medical  assistance  shall  not  be  exer- 
cised without  the  sanction  of  her  Majesty's  Privy  Council. 


Power  to  provide 
hospitals. 


Amendment  of 
sect.  37  of  29  & 
30  Vict.  c.  90. 


17.  Legal  Pkooeedings.. 

By  the  29  &  30  Vict.  c.  90,  s.  45,  if  any  person  wilfully  damages  any   Penary  for  '^'i- 
works  or  property  belonging  to  any  local  board,  sewer  authority,  or  ^orks!"''^^'' 
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17.  Legal 
Proceedings. 

Incorporation  of 
sanitary  autliori. 
tics. 
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Appearance  of 
iocal  autliorities 
in  legal  pro- 
ceedings. 


Mode  of  proceed- 
ing where  sewer 
authority  has 
made  default  in 
providing  suffi- 
cient sewers, 
etc. 


Kecovery  of  cer- 
tain expenses  of 
water  supply. 


Recovery  of 
penalties. 


Provision  for 
recoveiy  of  ex- 
penses by  Secre- 
tary of  State. 


nuisance  authority,  he  shall  be  liable  to  a  penalty  not  exceeding  five 
pounds. 

Sect.  46.  The  following  bodies,  that  is  to  say,  local  boards,  sewer 
authorities,  and  nuisance  authorities,  if  not  already  incorporated,  shall 
respectively  be  bodies  corporate  designated  by  such  names  as  they  may 
usually  bear  or  adopt,  with  power  to  sue  and  be  sued  in  such  names, 
and  to  hold  lands  for  the  purposes  of  the  several  Acts  conferring  powers 
on  such  bodies  respectively  in  their  several  characters  of  local  boards, 
sewer  authorities,  or  nuisance  authorities. 

Sect.  48.  Any  local  board,  sewer  authority,  or  nuisance  authority  may 
appear  before  any  justice  or  justices,  or  in  any  legal  proceeding,  by  its 
clerk  or  by  any  officer  or  member  authorized  generally  or  in  respect  of 
any  special  proceeding  by  resolution  of  such  board  or  authority,  and 
such  person  being  so  authorized  shall  be  at  liberty  to  institute  and 
carry  on  any  proceeding  which  the  nuisance  authority  is  authorized  to 
institute  and  carry  on  under  the  Nuisance  Removal  Acts  or  this  Act. 

Sect.  49.  Where  complaint  is  made  to  one  of  her  Majesty's  principal 
secretaries  of  state  that  a  sewer  authority  or  local  board  of  health  has 
made  default  in  providing  its  district  with  sufficient  sewers,  or  in  the 
maintenance  of  existing  sewers,  or  in  providing  its  district  with  a  supply 
of  water  in  cases  where  danger  arises  to  the  health  of  the  inhabitants 
from  the  insufficiency  or  unwholesomeness  of  the  existing  supply  of 
water,  and  a  proper  supply  can  be  got  at  a  reasonable  cost,  or  that  a 
nuisance  authority  has  made  default  in  enforcing  the  provisions  of  the 
Nuisance  Removal  Acts,  or  that  a  local  board  has  made  default  in  en- 
forcing the  provisions  of  the  "  Local  Government  Act,"  the  said  secretary 
of  state,  if  satisfied  after  due  inquiry  made  by  bitn  that  the  authority  has 
been  guilty  of  the  alleged  default,  shall  make  an  order  limiting  a  time 
for  the  performance  of  its  duty  in  the  matter  of  such  complaint ;  and  if 
such  duty  is  not  performed  by  the  time  linnited  in  the  order,  the  said 
secretary  of  state  shall  appoint  some  person  to  perform  the  same,  and 
shall  by  order  direct  that  the  expenses  of  performing  the  same,  together 
■with  a  reasonable  remimeration  to  the  person  appointed  for  superintend- 
ing such  performance,  and  amounting  to  a  sum  specified  in  the  order, 
together  with  the  costs  of  the  proceedings,  shall  be  paid  by  the  au- 
thority in  default ;  and  any  order  made  for  the  payment  of  such  costs 
and  expenses  may  be  removed  into  the  Court  of  Queen's  Bench,  and 
be  enforced  in  the  same  manner  as  if  the  same  were  an  order  of  such 
Court. 

For  the  mode  of  recovering  the  expenses  incurred  by  the  secretary  of 
state,  see  the  31  &  32  Vict.  c.  115,  s.  8,  infra. 

Sect.  50.  All  expenses  incurred  by  a  sewers  authority  or  local  board 
m  giving  a  supply  of  water  to  premises  under  the  provisions  of  the 
seventy-sixth  section  of  the  "  PubUc  Health  Act,  1848"  (a),  or  the 
fifty-first  section  of  the  "Local  Government  Act,  1858"  (ft),  and  re- 
coverable from  the  owners  of  the  premises  supplied,  may  be  recovered 
in  a  summary  manner. 

Sect.  54.  Penalties  under  this  Act,  and  expenses  directed  to  be  re- 
covered in  a  stmimary  manner,  may  be  recovered  before  two  justices  in 
manner  directed  by  the  11  &  12  Vict.  o.  43,  or  any  Act  amending  the 
same. 

By  the  31  &  33  Vict.  c.  115,  s.  8,  whereas  by  the  forty-ninth  section 
of  the  "  Sanitary  Act,  1866,"  power  is  given  to  one  of  her  Majesty's 
principal  secretaries  of  state  in  case  of  any  sewer  authority,  local  board, 


(a)  Ante,  469. 


(i)  Ante,  471. 
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or  nuisance  authority  making  default  in  performing  the  sanitary  duties 
specified  in  the  said  section,  and  imposed  on  them  by  Act  of  Parliament, 
to  appoint  a  person  to  perform  the  same,  and  to  direct  by  order  that  the 

expenses  of  performing  the  same,  together  with  a  reasonable  remunera-   — 

tion  to  the  person  appointed  for  superintending  such  performance,  and 
amounting  to  a  sum  specified  in  the  order,  together  with  the  costs  of  the 
proceedings,  shall  be  paid  by  the  authority  in  defaiilt,  and  that  any 
order  made  for  the  payment  of  such  costs  and  expenses  may  be  removed 
into  the  Court  of  Queen's  Bench,  and  be  enforced  in  the  same  manner 
as  if  the  same  were  an  order  of  such  Court :  and  whereas  it  is  expedient 
to  make  farther  provision  for  enforcing  payment  of  any  sum  so  specified 
as  aforesaid  in  the  order  of  the  secretary  of  state,  together  with  the  costs 
of  the  proceedings  occasioned  by  the  default  made  in  payment  of  such 
sum: 

Be  it  enacted,  that  the  sum  so  specified  in  the  order  of  the  secretary 
of  state,  together  with  the  costs  of  the  proceedings,  shaU  be  deemed  to 
be  expenses  properly  incurred  by  the  authority  in  default,  and  to  be  a 
debt  due  from  such  authority,  and  payable  out  of  any  moneys  in  the 
hands  of  such  authority  or  their  officers,  or  out  of  any  rate  applicable  to 
the  payment  of  any  expenses  properly  incurred  by  the  defaulting  au- 
thority, and  which  rate  is  in  this  section  i-eferred  to  as  the  local  rate ; 
and  in  the  event  of  any  authority  refusing  to  pay  any  such  sum  with 
costs  as  aforesaid  for  a  period  of  fourteen  days  after  demand,  the  secre- 
tary of  state  may  by  precept  empower  any  person  to  levy  by  and  out  of 
the  local  rate  such  sum  (the  amount  to  be  specified  in  the  precept)  as 
may,  in  the  opinion  of  the  said  secretary  of  state,  be  sufficient  to  defray 
the  debt  so  due  from  the  defaulting  authority,  and  all  expenses  incurred 
in  consequence  of  the  non-payment  of  such  debt ;  and  any  person  or  per- 
sons so  empowered  shall  have  the  same  powers  of  levying  the  local  rate, 
and  requiring  aU  officers  of  the  defaulting  authority  to  pay  over  any 
moneys  in  their  hands,  as  the  defaulting  authority  itself  would  have  in 
the  case  of  expenses  legally  payable  out  of  a  local  rate  to  be  raised  by 
such  authority ;  and  the  said  person  or  persons,  after  repaying  all  sums 
of  money  so  due  in  respect  of  the  precept,  shall  pay  the  overplus,  if  any 
(the  amount  to  be  ascertained  by  the  secretary  of  state),  to  or  to  the 
order  of  the  defaulting  authority. 

Sect.  9.  Penalties  under  any  section  incorporated  with  this  Act  shall   As  to  recovery 
be  recovered  m  manner  directed  by  the  11  &  13  Vict.  c.  43.  "'  penalties. 

All  powers  conferred  by  tliis  Act  shall  be  deemed  to  be  in  addition  to 
and  not  in  derogation  of  any  other  powers  conferred  by  any  other  Act  of 
Parhament,  and  any  such  other  powers  may  be  exercised  as  if  this  Act 
had  not  passed. 

Nothing  in  this  Act  contained  shall  be  deemed  to  exempt  any  person 
from  any  penalty  to  which  he  would  have  been  hable  if  this  Act  had  not 
been  passed. 

Provided  that  no  person  who  has  been  adjudged  to  pay  any  penalty 
in  pursuance  of  tliis  Act  shall  for  the  same  offence  be  liable  to  a  penalty 
under  any  other  Act. 


III.  pttiKc  Emprobcmettt  act. 

By  the  23  &  24  Vict.  c.  30,  after  reciting  that  it  is  expedient  that  faci- 
lity should  be  given  for  the  purpose  of  effecting  local  improvements 
beneficial  to  the  health  and  comfort  of  the  people,  it  is  enacted  as 
follows : 

Sect.  1.  It  shall  be  lawful  for  the  ratepayers  of  any  parish  maintain-   Ratepayers  may 
ing  its  own  poor,  the  population  of  wliich,  according  to  the  last  account  J",  pjfrpo'jfof' 
from  time  to  time  taken  thereof  by  the  authority  of  Parliament^  exceeds   forming  public 
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walks,  etc.,  and 
levy  rates  for 
maintaiiiing  the 
same,  etc. 


Adoption  of  Act, 
according  to 
9  &  10  Vict 
c,  74. 


As  to  public      A 
baths  aud  was' 
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Ratepayers, 
after  notice 
given,  to  rate 
parishes. 


Corporate  bodies 
may  attend  and 
vote. 


One-half  of  the 
estimated  cost 
to  be  raised  by 
private  subscrip- 
tion. 


five  hundred  persons,  to  purchase  or  lease  lands,  and  to  accept  gifts  and 
grants  of  land,  for  the  purpose  of  forming  any  public  walk,  exercise  or 
play  ground,  and  to  levy  rates  for  maintaining  the  same,  and  for 
removal  of  any  nuisances  or  obstruction  to  the  free  use  and  enjoyment 
thereof,  and  for  improving  any  open  walk  or  footpath,  or  placing  conve- 
nient seats,  or  shelters  from  rain,  and  for  other  purposes  of  a  similar 
nature. 

Sect.  2.  This  Act  may  be  adopted  for  any  borough,  or  for  any  parish 
having  a  population  of  five  hundred  or  upwards  {according  to  the  last 
account  for  the  time  taken  by  authority  of  Parliament),  in.  the  same 
manner  as  the  9  &  10  Vict.  c.  74,  may  be  adopted  in  such  borough  or 
parish.  i 

See  the  9  &  10  Vict.  c.  74,  Vol.  I.,  tit.  "Baths  and  Washhouses." 

Sect.  3.  Where  the  Act  is  adopted  in  a  borough  or  in  such  a  parish, 
the  provisions  of  the  9  &  10  Vict.  c.  74,  for  the  purposes  below  specified 
applicable  in  the  like  cases  where  that  Act  is  adopted,  shall  take  effect 
for  the  purposes  of  this  Act,  viz. :  AU  the  provisions  concerning 

1.  The  authority  by  which  and  the  manner  in  which  the  Act  is  to  be 
carried  into  execution : 

2.  The  mode  of  providing  the  expenses  of  carrying  the  Act  into  execu- 
tion (excluding  the  provisions  for  borrowing  money  for  such  ex- 
penses) : 

3.  The  appointment  (in  the  case  of  a  parish)  of  commissioners,  the 
tenure  of  office  and  procedure,  and  the  audit  of  their  accounts : 

4.  The  powers  of  the  councils  and  commissioners  for  the  purposes  of 
the  Act  (except  the  powers  of  borrowing  money). 

Sect.  4.  After  the  adoption  of  this  Act  it  shall  be  lawful  for  the  rate- 
payers in  meeting  assembled  to^rate  such  parish  to  a  separate  rate,  to  be 
called  the  "  parisfi  improvement  rate ;"  provided  that  such 

rate  be  agreed  to  by  a  majority  of  at  least  two-thirds  in  value  of  the 
ratepayers  assembled  at  such  meeting. 

Sect.  5.  Corporate  bodies  shall  be  allowed  to  attend  meetings  to  be 
held  as  aforesaid,  and  to  vote  thereat  by  some  person  to  be  deputed  by 
them  for  that  purpose  under  their  corporate  seal. 

Sect.  6.  iProvided  always,  that  previous  to  any  such  rate  being  im- 
posed a  sum  in  amount  not  less  than  at  least  one  haK  of  the  estimated 
cost  of  such  proposed  improvement  shall  have  been  raised,  given,  or  col- 
lected by  private  subscription  or  donation. 


Amount  of  rate.         Sect.  7.  Such  rate  shall  not  exceed  sixpence  in  the  pound. 


IV.  jForms  (a). 

1.  Voting  Paper  for  the  Election  of  Members. 

2.  Mortgage  of  Rates. 

3.  Transfer  of  Mortgage. 

4.  Distress  Warrant. 


(«)  As  it  would  have  been  impossible  within  any  reasonable  compass  to  give 
all  the  forms  required  in  working  out  these  Acts,  it  has  been  thought  advi- 
sable to  insert  only  those  provided  in  the  Acts. 


§  IV.  Hocal  ffiobfrttment. 

5.  Conviction. 

6.  Order  to  Permit  Execution  of  Worlcs  by  Owners. 

7.  Voting -pajoer  for  the  Adoption  of  the  31  d  22  Vict.  a.  98. 

8.  Order  charging  Premises  with  Money  laid  out  for  Private  Im- 

provement. 

9.  Notice  to  the  Owner  to  Sewer,  Pave,  etc. 
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District  of 


No.  of 
Voting-Paper. 

Name  and  Address  of  Voter. 

Number  of'Votes. 

As  Owner. 

As  Eatepayer. 

Initials  of  the 
Voter  against 
the  Names  of 
the  Persons 
for  whom  he 
intends  to  vote. 

Names 

of  the  Persons 

nominated. 

Residence 

of  the  Persons 

nominated. 

Quality  or 

Calling  of  the 

Persons 

nominated. 

Names  of 

the 

Nominators. 

Address  of 

the 
Nominators. 

or  the  marjc  of 


or  proxy  for 

This  form  is  given  in  Scliediile  (A.)  to  the  11  &  12  Vict.  o.  63. 


(I)  Form  of 
voting-paper 
for  tile  election 
of  members. 


Directions  to  the  Voter. 

The  Toter  must  write  his  initials  against  the  name  of  every  person  for  whom 
he  votes,  and  must  sign  this  paper. 

If  the  voter  cannot  write,  he  must  affix  his  mart,  but  such  mark  must  be  at- 
tested by  a  witness,  and  such  witness  must  write  the  initials  of  the  voter  against 
the.  name  of  every  person  for  whom  the  voter  intends  to  vote. 

If  a  proxy  vote,  he  must  in  Uke  manner  write  his  initials,  sign  his  own  name, 
and  state  in  writing  the  name  of  the  corporation  or  company  for  whom  he  is 
proxy, 


I  vote  for  the  persons  in  the  above  list  against  whose  names  my  initials  are 
placed. 


Witness  to  the  marJc. 


By  virtue  of  the  "  Puhlic  Health  Act,  1848,"  the  local  hoard  of  health  for    (2)  Form  of 
the  district  of  in  consideration  of  the  sum  of  paid  to    mortgage  of 

the  treasurer  of  the  said  district  hy  A.B.  of  for  the  purposes  of  "^^  ^' 

the  said  Act,  do  grant  and  assign  unto  the  said  A.  B,,  his  executors,  adminis- 
trators, and  assigns,  such  proportion  of  the  rates  arising  or  accruing  iy  virtue 
of  the  said  Act  from  [the  rates  mortgaged]  as  the  said  sum  of  doth 

or  shall  tear  to  the  whole  swm  which  is  or  shall  he  harrowed  upon  the  credit  of 
the  said  rates,  to  hold  to  the  said  A.  B.,  his  executors,  administrators,  and  as- 
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signs,  from  the  day  of  the  date  hereof  until  the  said  sum  of  with 

interest  at  the  rate  of  per  centum  per  annum  for  the  same,  shall  he 

fiilly  paid  and  satisfied :  And  it  is  hereby  declared,  that  the  said  principal 
sum  shall  he  repaid  on  the  day  of  at  [place  of  pay- 

ment].    Dated  this  day  of  one  thousand  eight  hun- 

Ured  and 

[In  case  of  a  non-corporate  district,  to  be  signed  by  five  members  at  least  of 
the  local  board  of  health,  and  sealed  with  their  seal ;  in  case  of  a  corporate 
district,  to  be  sealed  with  the  common  seal.] 

This  form  is  giTen  in  Schedule  (B.)  to  the  11  &  12  Vict.  c.  63. 


(3)  Form  of 
transfer  of  mort- 
gage. 


I,  A .  B.,  of  in  consideration  of  the  sum  of  paid  to 

me  hy  C.  I).,  of  do  hereby  transfer  to  the  said  C.  D.,  his  executors, 

administrators,  and  assigns,  a  certain  mortgage  hearing  date  the 
day  of  and  made  by  the  local  board  of  health  for  the  district  of 

for  securing  the  sum  of  and  interest  thereon  at 

per  centum  per  annum  [or  if  such  transfer  be  by  endorsement  on  the  mortgage, 
insert,  instead  of  the  words  immediately  following  the  word  "assigns,"  the 
within  security^  and  all  my  right,  estate,  and  interest  in  and  to  the  money 
thereby  secured,  and  in  and  to  the  rates  thereby  assigned.  In  witness  whereof 
I  have  hereunto  set  my  hand  and  seal,  this  day  of  one 

thousand  eight  hundred  and 

A.  B.  (i,.s.) 

This  form  is  given  in  Schedule  (0.)  to  the  11  &  12  Vict.  c.  63. 


(4)  Form  of  dis- 
tress warrant. 


To  A.  B.,  collector  of  rates,  and  to  all  constables  and  peace  officers. 
County  of  ]  Whsreas  complaint  hath  been  duly  made  hy  A.  B.,  one  of 

[or  borough,  etc.]  >     the  collectors  for  the  district  of  under  and  by 

to  wit.  J      virtue  of  the  "  Public  Health  Act,  1848,"  that  C.  JD.  of, 

etc.,  hath  not  paid  and  hath  refused  to  pay  the  sum  of  duly  assessed 

upon  him  in  and  hy  a  certain  rate  hearing  date  on  or  about  the  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred,  and 

although  the  same  hath  been  duly  demanded  of  him  •■  And  whereas  it  appeals 
to  me,  JS.  F.,  JEsquire,  one  of  her  Majesty' s  justices  of  the  peace  in  and  for  the 
said  county  [or  borough,  etc.],  as  well  upon  the  oath  of  the  said  A.  B.  as  other- 
wise, that  the  said  sum  of  hath  been  duly  demanded  in  writing  by 
him  from  the  said  C.  J).,  and  that  the  said  hath  refused  to  pay  the 
same  for  the  space  of  fourteen  days  after  such  demand  made,  and  doth  refuse 
to  pay  the  same :  And  whereas  the  said  C.  D.  hath  been  duly  summoned  to  ap- 
pear before  me  to  show  cause  why  the  said  sum  should  not  be  paid  by  him,  and 
not  having  shown  to  me  any  sufficient  cause  why  the  same  sliould  not  he  paid, 
these  are  therefore,  in  her  Majesty's  name,  to  command  you  to  levy  the  said 
sum  of  and  also  the  sum  of  the  costs  of  proceeding  to 
obtain  this  warrant,  hy  distress  and  sale  of  the  goods  and  chattels  of  the  said 
C.  D.,  and  your  reasonable  charges  of  talcing,  Tceeping,  and  selling  the  said  dis- 
tress, rendering  to  him  the  overplus  (if  any),  on  demand;  and  if  sufficient  dis- 
tress cannot  he  found  of  the  goods  and  chattels  of  the  said  C.  D.,  that  then  you 
certify  the  same  to  me,  together  with  this  warrant,  to  the  end  that  such  further 
proceedings  may  be  had  therein  as  to  the  law  doth  appertain. 

Given  under  my  hand  and  seal,  the  day  of  in  the 

year  of  our  Lord 

(Signed)  E.  F.  (l.S.) 

This  form  is  given  in  Schedule  (D.)  to  the  11  &  12  Vict.  c.  63. 


(6)  Form  of  con- 
viction. 


County  of 
[or  borough,  etc. 
to  wit. 


Be  it  remembered,  that  on  the 
in  the  year  of  our  Lord 
before  me  [or  us] 


day  of 

,  A.  B.  is  convicted 
one  [or  two"}  of  her  Ma- 


§IV. 
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jestj/'s  Justices  of  the  peace  in  and  for  the  county  [or  horough,  etc.  J  of 
[here  describe  the  ofifenoe  generally,  and  the  time  and  place  when  and  where 
committed,  in  the  words  of  this  Act,  or  as  near  thereunto  as  may  be],  contrary 
to  the  "Public  Sealth  Act,  1848;"  and  I  [or  we"]  do  adjudge  that  the  said 
A.  B.  hath  forfeited  for  his  said  offence  the  sum  of  [amount  of  penalty  ad- 
judged], a7id  that  he  do  pay  to  C.  D.  the  further  smm  of  as  and  for 
his  costs  in  this  hehalf. 

Given  under  my  hand  and  seal  [or  owr  hands  and  seals'],  the  day  and  year 
first  above  written. 

(Signed)  (i.s.) 

(L.s.) 

This  form  is  given  in  Schedule  (E.)  to  the  11  &  12  Viet,  o  63. 
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County  of  I  Whereas  complaint  hath  been  made  to  me,  JS.  F.,  Esquire, 

[or  borough,  etc.]  >      one  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
to  wit.  J       county  [or  borough,  etc.]  of  by  A.  B.,  owner, 

within  the  meaning  of  the  "  Public  Health  Act,  1848,"  of  certain  premises,  to 
wit,  a  iouse  [as  the  case  may  be]  situate  in  street  [as  the  case  may 

be]  in  the  parish  of  in  the  said  county  [or  borough,  etc.],  that  C.  B. 

the  occupier  of  the  said  premises,  doth  prevent  the  said  A.  B.from  obeying  and 
ca/rrying  into  effect  the  provisions  of  the  said  Act  in  this,  to  wit,  that  he  the 
said  C.  J),  doth  prevent  the  said  A.  B.from  [here  describe  the  works  generally, 
according  to  circumstances,  for  instance,  thus  :  constructing  and  laying  down, 
in  connection  with  the  said  house,  a  covered  drain,  so  as  to  communicate  with  a 
[sewer  or  drain"]  of  the  local  hoard  of  health  of  the  district  of  [or 

a  sewer,  etc.  which  the  local  board  of  health  of  the  district  of  are 

entitled  to  use,  as  the  case  may  require],  such  sewer  being  within  one  hundred 
feet  of  the  said  house]  :  And  whereas  the  said  C.  B.,  having  been  duly  sum- 
moned to  answer  the  said  complaint,  and  not  having  shown  sufficient  cause 
against  the  same,  and  it  appearing  to  me  that  the  said  works  are  necessary  for 
the  purpose  of  enabling  the  said  A.  B.  to  obey  and  carry  into  effect  the  provi- 
sions of  the  said  Act,  I  do  hereby  order  that  the  said  C.  JD.  do  permit  the  said 
A.  B.  to  execute  the  same  in  the  manner  required  by  the  said  Act. 

Given  under  nvy  hand  and  seal,  this  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and 

R  F.        (l.s.) 

This  form  is  given  in  Schedule  (F.)  to  the  11  &  12  Vict.  c.  63. 


(6)  Form  of  order 
to  permit  execu- 
tion of  worlds  by 
owners. 


At  a  meeting  held  on  the  day  of  at  the  of  (7)  Voting-paper 

,  in  the  county  of  ,  it  was  agreed  that  the  following   f"'  'he  adoption 

resolution  should  be  proposed  to  the  owners  and  ratepayers  : —  vict^c  98     " 

"  That  the  Local  Government  Act,  1858,  be  adopted  in  the 
of 


Do  you  vote  in  favour 
of  or   against  the 
Adoption  of    this 
'  Resolution  ? 

In  favour  of. 

Against. 

Number  of  Votes. 

As  Owner. 

As  Ratepayers. 

J.  s. 

N.B.- 


John  Smith, 

of  19,  Fore  Street. 
The  ratepayer  will  put  his  initials  under  the  heading  "  in  favour  "  or 
,"  according  as  he  votes  for  or  against  the  resolution.     Se  is  also  re- 
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Hotal  ®xibernment. 


§iv. 


quired  to  suhscrihe  his  name  and  address  at  full  length.  If  a  voter  cannot 
write,  he  must  make  his  mark  instead  of  initials,  but  such  mark  must  he  attested 
hy  a  witness,  and  such  witness  must  write  the  initials  of  the  voter  against  his 
mark.  If  a  proxy  vote,  he  must  add  after  his  signature  the  words,  "  as  proxy 
for"  with  the  name  of  corporation  or  company  for  which  he  is  proxy.  This 
pa/per  will  be  collected  on  the  of  ,  between  the  hours 

of  and 

Take  Notiob. — "  If  any  person  wilfully  commits  any  of  the  acts  following, 
that  is  to  say,  fabricates  in  whole  or  in  part,  alters,  defaces,  destroys,  abstracts, 
or  purloins  a/njy  voting  paper,  or  personates  any  person  entitled  to  vote  in  pw- 
suance  of  the  "Public  Mealth  Act,  1848,"  or  this  Act,  or  falsely  assumes  to 
act  in  the  name  or  on  the  behalf  of  any  person  so  entitled  to  vote,  or  interrupts 
the  distribution  of  any  voting-papers,  or  distributes  the  same  wnder  a  false  pre- 
tence of  being  lawfully  authorized  so  to  do,  he  shall  for  every  such  offence  be 
liable,  on  conviction  before  two  justices,  to  be  imprisoned  in  the  common  gaol  ov 
house  of  correction  for  any  period  not  exceeding  three  months,  with  or  without 
hard  labour."     (Local  Government  Act,  ],858.) 

{Signed  by  the  summoning  officer.) 

This  form  is  given  in  the  Schedule  to  the  21  &  22  Vict.  u.  98. 


provement. 


(8)  Order  charg-        ■%  virtue  of  the  "  Public  Mealth  Act,  1848,"  the  Local  Board  of  Health  for 
ing  premises  with    the  IHstrict  of  do  hereby  declare  and  absolutely  order  that  the  in- 

money  laid  out      heritance  of  the  [dwelling-house,  shop,  lands,  and  premises,  as  the  case  maybe], 
for  private  im-        ^fnate  in  Street,  in  the  parish  of  within  the  said  district, 

and  now  in  the  occupation  of  shall  be  absolutely  charged  with  the 

sum  of  pounds,  paid  hy  of  for  the  im- 

provement hy  drainage  and  water  supply  [as  the  case  may  be]  of  the  same 
dwelling-house,  shop,  lands,  and  premises  [as  the  case  may  be],  together  with 
interest  for  the  sarniefrom  the  date  hereof  at  pounds  per  centum 

per  annum,  until  full  payment  thereof ;  and  also  all  costs  incurred  by  the  said 
his  executors,  administrators,  or  assigns,  under  this  security,  shall 
he  fully  paid  and  satisfied:  And  we  hereby  further  declare  that  the  said  prin- 
cipal and  interest  moneys  shall  be  paid  and  payable  by  the  owner  or  occupier  of 
the  said  premises  to  the  said  his  executors,  administrators,  and 

assigns,  in  manner  following ;  (that  is  to  say, J  the  interest  on  such  principal  sum 
of  pounds,  or  on  so  much  thereof  as  shall  from  time  to  time  remain 

due  and  payable  under  this  order,  shall  be  paid  and  payable  by  equal  half- 
yearly  payments  whilst  payable  on  the  day  of  and  the 
day  of  in  every  year,  the  first  payment  thereof  to 
be  made  on  the  day  of  next,  and  such  principal  sum 
of  pounds  shall  be  paid  and  payable  by  equal  annual 
instalments  on  the  day  of  in  each  of  the  next  .suc- 
ceeding years,  towards  the  discharge  of  the  same  principal  sum, 
until  the  whole  shall  be  fully  satisfied  and  discharged. 

This  form  is  given  by  the  21  &  22  Vict.  c.  98. 


(9)  Notice  to  the 
owner  to  sewer, 
pave,  etc. 


Local  board  of  health  for  .     The  of  in 

the  county  of 

To  the  owner  of  certain  premises  fronting,  adjoining,  or  abutting 

upon  a  certain  street  called  ,  within  the  said  [borough  or  district, 

as  the  case  may  be]. 

Whereas  the  said  street  is  not  sewered,  levelled,  paved,  flagged,  and  chan- 
nelled to  the  satisfaction  of  the  above-named  local  board  of  health;  and 
whereas  your  said  premises  front,  adjoin,  or  abut  on  certain  parts  of  the  said 
street  which  require  to  he  sewered,  levelled,  paved,  flagged,  and  channelled  : 
Now,  therefore,  the  said  local  board  of  health  hereby  give  you  notice  (in  pur- 
suance of  the  statute  in  that  case  made  and  providedj  to  sewer,  level,  pave, 
flag,  and  channel  the  same  within  the  space  of  [state  the  time]  from  the  date 
hereof,  in  manner  following ;  (that  is  to  say,)  the  sewers  to  be  laid  or  made 
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[here  describe  the  mode  to  be  adopted  and  the  material  to  be  -used],  of  the  1.  Acts  for 
sizes  and  forms,  and  at  the  rate  or  rates  of  inclination  shown  on  the  plans  and  the  Regula- 
sections  of  the  works  as  prepared  ly  the  surveyor  of  the  local  hoard.  tion  of  Lodq- 

lEach  gully  for  surface  draining,  and  its  connection  with  the  sewer,  to  he      inq-houses. 

placed  as  shown  on  the  said  plans,  and  to  he  constructed  of  the  forms,  mate-  " '— 

rials,  and  dimensions  as  shown  on  the  said  plans. 

A  foundation  for  the  carriageway  and  footway  in  the  said  street  to  he  formed 
in  the  following  manner  [here  describe  the  mode  to  be  adopted  and  the  mate- 
rial to  be  used],  amd  the  said  carriageway  and  footway  to  be  paved  [here  de- 
scribe the  mode  to  be  adopted  and  the  material  to  be  used]. 

The  channel  stones  to  be  [here  describe  the  mode  to  be  adopted  and  the  mate- 
rial to  be  used].  The  curb  or  side  stones  to  be  [here  describe  the  mode  to  be 
adopted  and  the  material  to  be  used]. 

The  whole  of  the  ahove-mentioned  works  to  he  executed  hy  you  in  accordance 
with  the  plans  and  sections  herein-hefore  referred  to,  and  now  lying  for  inspec- 
tion by  you  at  the  office  of  the  local  board,  situate  in  street,  in 
aforesaid,  and  the  dimensions,  widths,  and  levels  shown  thereon, 
and  to  be  done  in  a  good,  workmanlilce,  and  substantial  manner,  to  the  satisfac- 
tion of  the  said  local  board  of  health  or  their  surveyor. 

Dated  this  day  of  One  thouswnd  eight  hund/red 

and 

Cleric  to  the  said  local  board  of  health. 

This  form  is  given  by  the  24  &  26  Vict.  o.  61. 


Of  late  years  several  Acts  have  been  passed  for  the  purpose  of  com- 
pelling a  due  regard  to  the  sanitary  condition  of  the  community  by  pro- 
vidiag  for  the  regulation  of  lodging-houses,  and  by  encouraging  the 
establishment  of  lodging-houses  and  dwelling-houses  for  the  poorer 
classes.  As  these  Acts  all  bear  indirectly  upon- one  another,  it  has  been 
thought  advisable  to  group  them  under  one  head,  and  to  treat  of  the  sub- 
ject under  the  following  subdivisions : — 

I.  Acts  for  the  Regulation  of  Lodging-houses  (14  ^  15  Viet, 
e.  28 ;  IQSf  17  Vict.  c.  41),  p.  5*1. 

II.  Acts  for  Tjncov/raging  the  Erection  of  Dwelling -houses  for  the 
Poorer  Glasses  (14  Sf  15  Yict.  o.  34;  29  Vict.  c.  28  ;  30 
Vict.  e.  28 ;  IS  Sf  19  Viet.  c.  132),  p.  547. 

III.  Acts  for    Improving   Artizans'   and  Lahov/rers'    Dwellings 
(31  Sf  32  Viet.  e.  130),  p.  563. 


I.  ^cts  for  ti&e  Hcgulatton  of  iLoDsmg*3§Ottses. 

By  the  14  &  15  Vict.  c.  28,  which  by  sect.  1  may  be  cited  as  the 
"Common  Lodging-Houses  Act,  1851,''  after  reciting  that  it  would  tend 
greatly  to  the  comfort  and  welfare  of  many  of  her  Majesty's  poorer  sub- 

(a)  As  to  the  registration  of  com-  See  also  the  29  Vict.  o.  30,  o.  35,  post, 

mon  lodging-houses  in  districts  under  tit.  "Nuisances,"  as  to  the  power  to 

the   "  Local   Government  Act,"    see  make  regulations  for  lodging-houses 

the  H  &  12  Vict.  c.  63,  ss.  66,  67,  tit.  not  coming  within  the  provisions  of 

"Local  Government,"  ante,   459-461.  the  14  &  15  Vict.  0.  28. 
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ing-houses. 

Interpretation  of 
terms  in  this  Act. 


ILi)irsmg;=|§ouse«. 


§!• 


By  whom  the  Act 
is  to  be  executed. 


jects  if  provision  were  made  for  the  well-ordering  of  common  lodging- 
houses,  it  is  enacted  as  follows  : — 

Sect.  2.  The  following  words  and  expressions  in  this  Act  have,  for  the 
purposes  and  execution  of  this  Act,  the  following  meanings ;  to  wit. 

The  word  "  place  "  includes  county,  riding,  hundred,  and  other  division 
or  part  of  a  county,  city,  horough,  parish,  district,  and  other  place 
whatsoever ; 

The  word  "borough,''  and  the  expressions  "mayor,  aldermen,  and 
burgesses,"  and  "borough  fund,"  have  respectively  the  same  mean- 
ing as  in  the  Act  for  the  regulation  of  municipal  corporations  {a) ; 

The  expression  "  improvement  Act "  means  an  Act  for  regulating  and 
managing  the  poHce  of,  and  for  draining,  cleansing,  paving,  lighting, 
watching,  and  improving  a  place,  and  an  Act  for  any  of  those 
purposes ; 

The  expression  "  common  lodging-house "  includes  in  any  case  ia 
which  only  a  part  of  a  house  is  used  as  a  common  lodging-house, 
the  part  so  used  of  such  house. 

Sect.  3.  This  Act  shall  be  executed  as  follows ;  to  wit, 

1.  Within  and  for  all  or  any  part  of  the  metropolitan  police  district, 
by  "  the  commissioners  of  police  for  the  metropolis,"  or  such  one  of 
them  as  is  from  time  to  time  appointed  in  that  behalf  by  one  of  her 
Majesty's  principal  secretaries  of  state. 

2.  Within  and  for  all  and  any  part  of  any  place  not  being  vdthin  the 
metropohtan  police  district,  but  being  now  or  hereafter  the  district  of 
a  local  board  of  health,  by  the  local  board  of  health  of  the  district ; 

3.  Within  and  for  all  and  any  part  of  any  other  place  not  being  within 
the  metropolitan  police  district,  and  not  being  the  district  of  a  local 
board  of  health,  but  being  now  or  hereafter  an  incorporated  borough 
regulated  under  the  Act  for  the  regulation  of  municipal  corpora- 
tions, or  any  Act  for  the  amendment  thereof,  or  any  charter  granted 
in  pursuance  of  any  such  Act,  by  the  mayor,  aldermen,  and  bur- 
gesses of  the  borough  acting  by  the  council  of  the  borough ; 

4.  Within  and  for  all  and  any  part  of  any  other  place  not  being  within 
the  metropolitan  police  district,'  and  not  being  the  district  of  a  local 
board  of  health,  and  not  being  such  an  incorporated  borough,  but 
being  now  or  hereafter  the  place  within  the  limits  of  an  improve- 
ment Act,  by  the  commissioners,  trustees,  or  other  body,  by  what- 
ever name  known,  for  executing  the  improvement  Act ; 

5.  Within  and  for  all  and  any  part  of  any  other  place  not  being  one  of 
the  places  hereinbefore  specified  by  the  justices  of  the  peace  acting 
in  petty  sessions  for  the  place  (6). 

As  to  expenses  of       Sect.  4.  The  expenses  of  and  incident  to  the  executing  of  this  Act 
executing  this       shall  be  bome  and  paid  as  follows ;  to  wit. 

Act. 

1.  With  respect  to  the  metropolitan  police  district,  as  part  of  the 
general  expenses  of  executing  the  Acts  for  the  time  being  in  force 
relating  to  the  metropolitan  poUce  force ; 


2.  With  respect  to  the  district  of 
the  expenses  of  executing  the 


a  local  board  of  health,  as  part  of 
Acts  for  the  time  being  in  force 


(a)  It  is  presumed  this  means  the 
S  &  6  Will.  4,  u.  76.  "Borough"  ia 
defined  by  sect.  142 ;  and  the  expres- 
sion "mayor,  aldermen,  and  bur- 
gesses" means  the  body  corporate  of 
the  boroughs  enumerated  ia  schedules 
A  and  B  of  that  statute.  "  Borough 
fund"  is  described  in  sect.  92.     See 


Vol.  I.,  tit.  "  Corporations  mwnicipal." 
(J)  By  the  16  &  17  Vict.  c.  41,  s.  13, 
post,  547,  where  there  are  no  petty  ses- 
sions for  a  place,  the  Act  may  be  exe- 
cuted by  the  justices  acting  in  petty 
sessions  for  the  petty  sessional  di- 
vision within  which  such  place  is 
comprised. 


§1. 


ILoagfngsl^Ottses. 
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relating  to  the  local  board  of  health,  and  as  charged  upon  and  pay- 
able out  of  the  moneys  carried,  under  the  "Public  Health  Act, 
1848,"  to  the  district  fund  account  of  the  local  board  of  health ; 

3.  With  respect  to  an  incorporated  borough,  as  part  of  the  expenses 
of  carrying  into  execution  within  the  borough  the  provisions  of  the 
Act  for  the  regulation  of  municipal  corporations,  and  as  charged 
upon  and  payable  out  of  the  borough  fond  of  the  borough. 

4.  With  respect  to  a  place  within  the  Umits  of  an  improvement  Act, 
as  part  of  the  general  expenses  of  executing  that  Act,  and  as 
charged  upon  and  payable  out  of  the  moneys  from  time  to  time 
applicable  for  those  expenses ; 

5.  With  respect  to  a  place  in  which  this  Act  is  executed  by  justices  in 
petty  sessions,  as  part  of  the  general  expenses  of  the  constablewick 
of  the  place,  and  as  charged  upon  and  payable  out  of  the  moneys 
from  time  to  time  applicable  for  those  expenses : 

And  the  moneys  from  time  to  time  required  for  the  payment  of  the 
expenses  of  and  incident  to  the  execution  of  this  Act  shall  be 
assessed,  levied,  raised,  recovered,  and  paid  accordingly. 

Sect.  5.  The  expression  in  this  Act  "  the  local  authority  "  means,  with  Meaning  of  the 

respect  to  the  purposes  and  execution  of  this  Act  with  respect  to  any  term  "theiocai 

place,  the  body  or  person  by  this  Act  authorized  to  execute  with  respect  ™*™'5'-" 
to  the  place  the  several  provisions  of  this  Act. 

Sect.  6.  Within  three  months  after  the  passing  of  this  Act  the  local  Notice  of  tiiis 
authority  shaU,  and  from  time  to  time  thereafter  the  local  authority  may,   f  °ti,*°i?'  given 
give  to  the  keeper  of  every  common  lodging-house  (a)  afready  or  here-   common  lodging- 
after  within  the  jurisdiction  under  this  Act  of  the  local  authority,  notice   houses. 
in  writing  of  this  Act,  and  shall  give  such  notice  by  leaving  the  same 
for  such  keeper  at  the  house,  and  shall  by  such  notice  require  the 
keeper  to  register  the  house  as  by  this  Act  provided,  and  such  notice 
may  be  in  the  form  in  the  schedule  to  this  Act  annexed,  er  to  the  like 
effect. 

Sect.  7.  The  local  authority  shall  keep  a  register  in  wMch  shall  be   Registers  of 
entered  the  names  and  residences  of  the  keepers  of  aU  common  lodging-   housestobelcli^" 
houses  within  the  jurisdiction  of  the  local  authority,  and  the  situation  of 
every  such  house,  and  the  number  of  lodgers  authorized  according-  to 
this  Act  to  be  received  therein. 

Sect.  8.  After  one  month  after  the  giving  of  such  notice  to  register  as 
by  this  Act  provided,  the  keeper  of  any  common  lodging-house  or  any 
other  person  shall  not  receive  any  lodger  in  such  house  until  the  same 
has  been  inspected  and  approved  for  that  purpose  by  some  officer 
appointed  ia  that  behalf  by  the  local  authority,  and  has  been  registered 
as  by  this  Act  provided  (b). 

Sect.  9.  The  local  authority  may  from  time  to  time  make  regulations 
respecting  common  lodging-houses  witliin  its  jurisdiction  for  all  or  any 
of  the  purposes  respecting  the  same  for  which  the  local  board  of  health 
are  by  the  "  Public  Health  Act,  1848,"  authorized  to  make  bye-laws  (c), 
and  for  the  well-ordering  of  such  houses,  and  for  the  separation  of  the 
sexes  therein :  Provided  always,  that  the  regulations  made  under  this 
Act  by  the  local  authority  shall  not  be  in  force  until  they  have  been  con- 
firmed by  one  of  her  Majesty's  principal  secretaries  of  state  {d). 


Lodgers  not  to 
be  received  in 
common  lodging- 
houses  until  re- 
gistered under 
this  Act. 


Power  to  local 
authority  to 
make  regulations 
respecting  com- 
mon lodging- 
houses. 


(a)  By  the  29  &  30  Vict.  c.  90,  s.  41, 
post,  tit.  "Nuisances,"  if  the  inmates 
allege  that  they  are  members  of  the 
same  family,  the  burden  of  proving 
that  fact  is  cast  upon  them. 

(S)  And  see  now  the  16  &  17  Vict. 


c.  41,  ss.  3,  i,post,  645. 

(e)  See  the  11  &  12  Vict.  c.  63,  s. 
66,  ante,  420. 

{d)  By  the  16  &  17  Vict.  c.  41,  s.  6, 
post,  646,  the  local  authority  may  re- 
quire an  additional  supply  of  water. . 
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Power  to  local 
authority  to  im- 
pose penalties 
for  offences  com- 
mitted against 
regulations. 


Keepers  of  com- 
mon lodging- 
houses  to  give 
notice  of  fever, 
etc.,  therein. 


As  to  inspection 
of  common 
lodging-houses. 


As  to  cleansing 
of  common 
lodgiiig-houses. 


Penalty  for 
offences  against 
this  Act. 


Recovery  of 
penalties. 


General  powers 
of  local  autho- 
rity, etc. 


lLolfffmgsltottses.  §  i- 

Sect.  10.  The  local  authority  shall  have  the  same  power  of  imposing 
penalties  on  offenders  against  the  said  regulations,  suhject  to  the  same 
restrictions,  as  the  local  board  with  respect  to  offenders  against  such 
bye-laws,  and  such  penalties  shall  be  recoverable  in  the  same  way  as  is 
provided  ia  the  said  Act  with  respect  to  the  penalties  imposed  on 
offenders  against  such  bye-laws  (a) ;  and  a  copy  of  the  said  regulations, 
purporting  to  be  signed  by  the  secretary  of  state,  and  also  to  be  signed 
by  the  local  authority  (or  to  be  sealed  with  the  seal  of  the  same,  in  case 
it  have  a  seal),  shaU.  be  receivable  in  evidence  of  such  regulations,  and 
of  the  duly  making  and  confirming  thereof 

Sect.  11.  The  keeper  of  a  common  lodging-house  shall,  when  a  person 
in  such  house  is  ill  of  fever  or  any  infectious  or  contagious  disease,  give 
immediate  notice  thereof  to  the  local  authority,  or  some  officer  of  the 
local  authority,  and  also  to  the  poor-law  medical  officer  and  the  poor- 
law  relieving  officer  of  the  union  or  parish  in  which  the  common  lodging- 
house  stands  (6). 

Sect.  12.  The  keeper  of  a  common  lodging-house,  and  every  other 
person  having  or  acting  in  the  care  or  management  thereof,  shall,  at  aU 
times  when  required  by  any  officer  of  the  local  authority,  give  him  free 
access  to  such  house  or  any  part  thereof 

Sect.  13.  The  keeper  of  a  common  lodging-house  shall  thoroughly 
cleanse  all  the  rooms,  passages,  stairs,  floors,  windows,  doors,  walls, 
ceilings,  privies,  cesspools  and  drains  thereof,  to  the  satisfaction  of  and 
so  often  as  shall  be  required  by  or  in  accordance  with  any  regulation  or 
bye-law  of  the  local  authority,  and  shall  well  and  sufficiently,  and  to  the 
like  satisfaction,  Hmewash  the  walls  and  ceihngs  thereof  in  the  first 
week  of  each  of  the  months  of  April  and  October  in  every  year. 

Sect.  14.  If  the  keeper  of  a  common  lodging-house,  or  any  other  per- 
son having  or  acting  in  tiie  care  or  management  thereof,  offend  against 
any  of  the  provisions  of  this  Act,  or  any  of  the  bye-laws  or  regulations 
made  in  pursuance  of  this  Act,  or  if  any  person  in  any  common  lodging- 
house  be  confined  to  his  bed  for  forty-eight  hours  by  fever  or  any  infec- 
tious or  contagious  disease,  without  the  keeper  of  such  house  giving 
notice  thereof  as  required  by  this  Act,  every  person  so  offending  shall  for 
every  such  offence  be  liable  to  a  penalty  not  exceeding  five  pounds,  and 
to  a  further  penalty  not  exceeding  forty  shillings  for  every  day  during 
which  the  offence  continues  (c) :  Provided  always,  that  this  Act  shall  not 
exempt  any  person  from  any  penalty  or  other  liability  to  which  he  may 
be  subject  irrespective  of  this  Act. 

Sect.  15.  The  clauses  and  provisions  of  the  "  Railways  Clauses  Con- 
solidation Act,  1845,"  "with  respect  to  the  recovery  of  damages  not 
specially  provided  for,  and  of  penalties,  and  to  the  determination  of  any 
other  matter  referred  to  justices,"  are  for  the  purposes  and  execution  of 
this  Act  incorporated  with  this  Act  (d). 

Sect.  16.  The  local  authority,  and  all  justices,  constables,  and  others 
shall  respectively  have  full  jurisdiction,  powers,  authorities  and  indem- 
nities for  executing  the  several  provisions  of  this  Act ;  and  the  restric- 
tions of  the  "Public  Health  Act,  1848,"  as  to  the  hours  within  which 


(a)  Bee  the  11  &  12  Vict.  c.  63,  bs. 
115, 116,  129-140,  tit.  "  local  Govern- 
ment," ante,  492,  605-509. 

{b)  See  the  16  &  17  Vict.  o.  41,  s.  7, 
post,  646,  as  to  the  removal  of  sick 
persons  to  hospitals. 


(c)  By  the  16  &  17  Vict.  c.  41,  s.  11, 
post,  547,  any  person  making  default 
in  payment  of  the  penalty  imposed 
may  be  imprisoned  for  any  term  not 
exceeding  three  months. 

((?)  See  tit.  "  Railway;'  Vol.  V. 
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common  lodging-houses  may  be  entered  by  persons  authorized  by  a  local 
board  of  health,  shall  not  apply  to  this  Act  (a). 

Sect.  17.  This  Act  shall  not  extend  to  the  city  of  London  or  the 
liberties  thereof. 

Sect.  18.  Nothing  in  this  Act  shall  extend  to  Scotland. 

SoHEDtlLE. 

Form  of  Notice. 

Take  notiee,  that  on  the day  of an  ji.ct  called  ''  The  Common  Lodging ~ 

houses  Act,  1851,"  was  passed,  and  that  before  the day  of ,  you,  being 

the  keeper  of  a  common  lodging-house  within  [here  state  the  place  over  which 
the  jurisdiction  of  the  local  authority  giving  the  notice  extends],  must  have 
your  common  lodging-house  registered,  and  that  the  register  is  to  be  kept  at  [here 
state  where  the  register  is  to  be  kept],  and  that  if  you  do  not  have  your  common 
lodging-house  so  registered  you  will  he  liable  to  a  penalty  not  exceeding  five  pounds 
for  every  lodger  whom  you  receive  in  your  common  lodging-house  while  it  is  not  so 
registered ;  and  that  on  your  applying  to  [here  give  the  name  and  address  of  the 
person  to  keep  the  register]  he  will  register  your  common-lodging  house  free  of  all 
charge  to  you. 

Dated etc. 
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By  the  16  &  17  Vict.  c.  41  (August  4th,  1853),  after  reciting  that  it  is 
expedient  to  extend  the  provisions  of  the  "  Common  Lodging-houses 
Act,  1851,"  it  is  enacted  as  follows, — 


'  The  Common   Short  title. 


Sect.  1.  This  Act  may  be  cited  for  any  purposes  as 
Lodging-houses  Act,  1853." 

Sect.  2.  "  The  Common  Lodging-houses  Act,  1851,"  and  this  Act  shall 
be  construed  and  executed  as  u  they  were  one  Act. 

Sect.  3.  After  three  months  after  the  passing  of  this  Act  a  person  shall 
not  keep  a  common  lodging-house  or  receive  a  lodger  therein  until  the 
house  have  been  inspected  and  approved  for  that  purpose  by  some  officer 
appointed  in  that  behalf  by  the  local  authority,  and  have  been  registered 
as  by  the  recited  Act  provided ;  and  a  person  shall  not  keep  a  common 
lodging-house  imless  his  name  as  the  keeper  thereof  be  entered  in  the 
register  kept  under  the  recited  Act:  Provided  always,  that  when  the 
person  so  registered  dies,  his  widow  or  any  member  of  his  family  may 
keep  the  house  as  a  common  lodging-house  for  not  more  than  four  weeks 
after  his  death  without  being  registered  as  the  keeper  thereof. 

Sect.  4.  The  local  authority  may  refuse  to  register  as  the  keeper  of  a 
common  lodging-house  a  person  who  does  not  produce  to  the  local  autho- 
rity a  certificate  of  character  in  such  form  as  the  local  authority  shaU. 
direct,  signed  by  three  inhabitant  householders  of  the  parish  respectively 
rated  to  the  relief  of  the  poor  of  the  parish  within  which  the  lodging- 
house  is  situate  for  property  of  the  yearly  rateable  value  of  six  pounds  or 
upwards. 

Sect.  5.  A  copy  of  an  entry  made  in  a  register  kept  under  the  recited  Evidence  of  re- 
Act,  certified  by  the  person  having  the  charge  of  the  register  to  be  a  true  P^ter. 
copy,  shall  be  received  in  all  Courts  and  before  all  justices  and  on  all 
occasions  whatsoever  as  evidence,  and  be  sufficient  proof  of  aU  things 
therein  registered,  without  production  of  the  register  or  of  any  document. 
Act,  or  thing  on  which  the  entry  is  founded ;  and  every  person  applying 
at  a  reasonable  time  shall  be  furnished  gratis  by  the  person  having  such 
charge  with  a  certified  copy  of  any  such  entry. 

(a)  See  the  11  &  12  Vict,  c,  63,  s.  66,  ante,  459.  By  sect.  12,  ante,  544,  the 
officer  "is  to  have  access  at  all  times." 

VOL.  III.  2   N 


Recited  Act  and 
this  Act  to  be  as 
one. 

All  common 
lodging-houses 
to  be  registered 
before  being 
used,  and  to  be 
kept  only  by  re- 
gistered keepers. 


Local  authority 
may  refuse  to  re- 
gister houses,  if 
keepers  do  not 
produce  certifi- 
cate of  character. 
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Sect.  6.  Where  it  appears  to  the  local  authority  that  a  common  lodg- 
ing-house is  without  a  proper  supply  of  water  for  the  use  of  the  lodgers, 
and  that  such  a  supply  can  be  furnished  thereto  at  a  reasonable  rate,  the 
local  authority  may  by  notice  in  writing  require  the  owner  or  keeper  of 
the  common  lodging-house,  within  a  time  specified  therein,  to  obtain  such 
supply,  and  to  do  all  works  necessary  for  that  purpose ;  and  if  the  notice 
be  not  complied  with  accordingly,  the  local  authority  may  remove  the 
common  lodging-house  from  the  register  imtU  it  be  comphed  with. 

Sect.  7.  When  a  person  in  a  cominon  lodging-house  is  ill  of  fever  or 
any  infectious  or  contagious  disease,  the  local  authority  may  cause  such 
person  to  be  removed  to  an  hospital  or  infirmary,  with  the  consent  of  the 
authorities  thereof,  and  on  the  certificate  of  the  medical  officer  of  the 
parish,  place,  or  district  that  the  disease  is  infectious  or  contagious,  and 
that  the  patient  may  be  safely  removed,  and  may,  so  far  as  the  local 
authority  think  requisite  for  preventing  the  spread  of  disease,  cause  any 
clothes  or  bedding  used  by  such  person  to  be  disinfected  or  destroyed, 
and  may,  if  the  local  authority  think  fit,  award  to  the  owners  of  the 
clothes  and  bedding  so  disinfected  or  destroyed  reasonable  compensation 
for  the  injury  or  destruction  thereof,  and  such  compensation  shall  be  paid 
to  such  owners  by  the  proper  officer  of  the  parish  or  union  in  which  the 
common  lodging-house  is  situate,  out  of  the  rates  applicable  to  the  relief 
of  the  poor  of  such  parish,  the  amount  of  such  compensation  being  first 
certified  in  writing  upon  a  hst  of  such  articles. 

Sect.  8.  The  keeper  of  a  common  lodging-house  in  which  beggars  or 
vagrants  are  received  to  lodge,  or  other  person  having  the  care  or 
management  thereof,  shaU  from  time  to  time,  if  required  by  any  order  of 
the  local  authority  served  on  such  keeper  or  person,  report  to  the  local 
authority,  or  to  such  person  or  persons  as  the  said  local  authority  shall 
direct,  every  person  who  resorted  to  such  house  during  the  preceding  day 
or  night,  and  for  that  purpose  schedules  shall  be  furnished  by  the  local 
authority  to  the  persons  so  ordered  to  report,  which  schedules  they  shall 
fill  up  with  the  information  required,  and  transmit  to  the  local  au- 
thority. 

Sect.  9.  The  town  council,  trustees,  commissioners,  guardians,  and 
other  officers  and  boards  specified  in  the  first  section  of  the  "  Nuisances 
Removal  and  Diseases  Prevention  Act,  1848,"  shall,  on  the  receipt  of  a 
certificate  of  any  polioe  constable  or  of  any  officer  appointed  for  the  in- 
spection of  common  lodging-houses  by  the  local  authority,  stating  the 
existence  in  or  about  any  common  lodging-house  of  any  of  the  causes  of 
complaint  specified  in  that  section,  take  all  such  proceedings  as  by  that 
section  are  required  to  be  taken  by  the  town  counciL,  trustees,  commis- 
sioners, guardians,  and  other  officers  and  boards  specified  therein  on  a 
notice  signed  by  two  inhabitant  householders,  and  in  like  manner  as 
nearly  as  may  be  as  if  such  notice  had  been  given ;  and  the  local  authority 
shall  have  the  like  powers,  and  shall  take  all  such  proceedings,  on  receipt 
of  any  such  certificate  of  the  existence  of  any  such  cause  of  complaint,  as 
the  town  council,  trustees,  commissioners,  guardians,  and  other  officers 
or  boards  have  and  are  empowered  and  required  to  take  under  the  pro- 
visions of  that  Act. 

The  Oxford  com-       Sect.  10.  Provided  always,  notwithstanding  any  provision  contained 
u,e  cTamhridge      ™  ^^^  -^<=t,  that  within  the  city  of  Oxford,  or  the  parts  within  the  jmis- 
cnmmissioners  to   diction  of  the  commissioners  for  amending  certain  nuleways  leading  to 
net  as  the  local      Oxford,  and  making  improvements  in  the  university  and  city  of  Oxford, 
this  Act.^  ™  '^^     the  suburbs  thereof,  and  the  adjoining  parish  of  Saint  Clement  (which 
commissioners  are  hereinafter  called  the  Oxford  commissioners),  the 
several  powers  and  duties  assigned  by  this  Act  to  any  local  authority 
shall,  in  so  far  as  they  are  consistent  with  tiie  laws  imder  which  the  said 
Oxford  commissioners  act,  be  exercised  by  the  said  Oxford  commis- 
sioners ;  and  witliin  the  borough  of  Cambridge,  or  the  parts  witliin  the 


Power  to  order 
reports  from 
keepers  of  com- 
mon lodging- 
houses  kept  for 
beggars  tind  va- 
grants. 


Power  to  town 
councils,  etc.,  to 
remove  causes  of 
complaint  certi- 
fied under  Nui- 
sances Removal, 
etc..  Act. 
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jurisdiction  of  the  commissioners  acting  under  an  Act  of  the  tliirty- 
fourth  year  of  the  reign  of  King  George  the  Third,  for  amending  and 
enlarging  the  powers  of  a  former  Act  of  the  same  reign,  for  the  better 
paving,  cleansing,  and  lighting  the  town  of  Cambridge,  for  removiag  and 
preventing  obstruction  and  annoyances,  and  for  ividening  the  streets, 
lanes,  and  other  passages  within  that  town  (which  commissioners  are 
hereinafter  called  the  Cambridge  commissioners),  the  several  powers  and 
duties  aforesaid  shall,  in  so  far  as  they  are  consistent  with  the  laws 
under  which  the  said  Cambridge  commissioners  act,  be  exercised  by  the 
Cambridge  commissioners. 

Sect.  11.  The  fourteenth  section  of  the  recited  Act  extends  to  of- 
fences against  any  of  the  provisions  of  this  Act,  so  as  to  render  the 
offenders  liable  to  the  penalties  therein  expressed,  and  any  person  con- 
victed of  any  offence  against  the  recited  Act  and  this  Act,  or  either  of 
them,  may,  in  default  of  payment  of  the  penalty  imposed,  be  imprisoned 
for  any  term  not  exceeding  three  months  in  the  manner  provided  by  law 
in  that  behalf. 

Sect.  12.  Where  a  keeper  of  a  common  lodging-house,  or  a  person 
having  or  acting  in  the  care  or  management  of  a  common  lodging- 
house,  is  convicted  of  a  third  offence  against  the  recited  Act  and  this 
Act,  or  either  of  them,  the  justices  before  whom  the  conviction  for  such 
third  offence  takes  place  may,  if  they  think  fit,  adjudge  that  he  shall  not 
at  any  time  within  five  years  after  the  conviction,  or  within  such  shorter 
period  after  the  conviction  as  the  justices  think  fit,  keep  or  have  or  act 
in  the  care  or  management  of  a  common  lodging-house  without  the  pre- 
vious licence  in  writing  of  the  local  authority,  which  licence  the  local 
authority  may  withhold  or  may  grant  on  such  terms  and  conditions  as 
they  think  fit. 

Sect.  13.  In  a  case  in  which  there  are  not  petty  sessions  for  a  place 
fifthly  mentioned  in  section  three  of  the  recited  Act,  that  Act  and  tliis 
Act  may  be  executed  within  and  for  all  and  any  part  of  such  place  by 
the  justices  of  the  peace  acting  in  petty  sessions  in  the  petty  sessional 
division  within  which  such  place  is  comprised. 

14.  Where  in  any  place  the  recited  Act  and  this  Act  are  executed  by 
justices  in  petty  sessions,  the  expenses  of  and  incident  to  the  executing 
of  the  recited  Act  and  this  Act  with  respect  to  such  petty  sessional  divi- 
sion shall  be  borne  by  and  paid  out  of  the  rates  for  the  reUef  of  the  poor 
of  the  several  parishes  or  other  places  comprised  therein  in  which  any 
common  lodging-house  is  situate  (except  so  far  as  there  are  other  moneys 
appUcable  to  the  purpose),  and  the  amount  of  such  expenses  shall  be 
ascertained  and  apportioned  by  such  justices',  and  shall  be  paid  accord- 
ingly as  they  order. 
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II.  ^cts  for  encottragt'tts  t\)t  &xttiim  of  IBtoeUins^ottses 
for  i^t  poorer  ©lasses. 

By  the  14  &  15  Vict.  c.  34  {a),  intituled  "  An  Act  to  encourage  the 
Estabhshment  of  Lodging-houses  for  the  Labouring  Classes  "  [24th  July, 
1851,]  reciting  that  it  is  desirable,  for  the  health,  comfort,  and  welfare  of 
the  inhabitants  of  towns  and  populous  districts,  to  encourage  the  esta- 
blishment therein  of  well-ordered  lodging-houses  for  the  labouring 
classes  ;  it  is  enacted  (s.  1),  that  in  citing  tliis  Act  for  any  purpose 
it  shall  be  sufaoient  to  use  the  expression  "  The  Labouring  Classes 
Lodging-houses  Act,  1851." 


(«)  See  the  29  Vict.  c.  28,  post,  66?. 


Short  title  of  Act. 


2  N  2 


548 

2.  Acts  for 
encouraging 
the  Ereetion 
of  Dwelling- 
houses. 

Act  nifly  be 
adopted  in  cer- 
tain borougtis 
and  pai'ishes. 


aoagmg^l^ottscs. 


§11. 


Sect.  2.  That  tMs  Act  may  be  adopted  for  any  incorporated  borough 
in  England  regulated  under  an  Act  passed  in  the  sixth  year  of  the  reign 
of  his  late  Majesty,  to  provide  for  the  regulation  of  municipal  corpora- 
tions, or  any  charter  granted  in  pursuance  of  the  said  Act,  or  any  Act 
passed  for  the  amendment  thereof,  and  also  for  any  place  being  the  dis- 
trict of  any  local  board  of  health  regulated  under  the  "Pubhc  Health 
Act,  1848,"  or  any  Act  passed  for  the  amendment  thereof,  and  also  for 
any  place  being  the  district  witliin  the  limits  of  any  Act  for  the  paving, 
lighting,  watching,  draining  or  otherwise  improving  of  such  place,  and 
also,  with  the  approval  of  one  of  her  Majesty's  principal  secretaries  of 
state,  for  any  parish  in  England,  having,  according  to  the  then  last 
census,  a  population  of  not  less  than  ten  thousand,  or  being  a  parish  in 
any  such  incorporated  borough,  having,  according  to  the  then  last  census, 
a  population  of  not  less  than  ten  thousand,  and  also  -vvith  the  like  ap- 
proval for  each  of  several  parishes  as  by  this  Act  in  that  behalf  pro- 
vided. 

Interpretation  of  Sect.  3.  That  in  this  Act  the  following  words  and  expressions  shall 
terms.  have  the  several  meanings  hereby  assigned  to  them,  unless  there  be 

something  in  the  subject  or  context  repugnant  to  such  construction ;  that 
is  to  say, 

"Parish"  shall  mean  every  place  maintaining  its  own  poor,  and 
having  a  vestry ; 

"Borough"  shall  mean  city,  borough,  port,  cinque  port  or  town  cor- 
porate : 

"  District "  shall  mean  any  place  being  the  district  of  such  a  local 
board  of  health,  and  shall  also  mean  any  place  being  the  district 
within  the  limits  of  such  an  unprovement  Act : 

"  Ratepayers  "  shall  mean  all  persons  for  the  time  being  assessed  to 
and  paying  rates  for  the  relief  of  the  poor  of  the  parish  : 

"  Churchwardens "  shall  mean  also  chapelwardens  or  other  persons 
discharging  the  duties  of  churchwardens : 

"  Overseers  "  shall  mean  also  any  persons  authorized  and  required  to 
make  and  coUect  or  cause  to  be  collected  the  rate  for  the  rehef  of 
the  poor  of  the  parish,  and  acting  instead  of  overseers  of  the  poor  : 

"  Vestry  "  shall  mean  the  inhabitants  of  the  parish  lawfully  assembled 
in  vestry,  or  for  any  of  the  purposes  for  which  vestries  are  holden, 
except  in  those  parishes  in  wlaich  there  is  a  select  vestry  elected 
under  59  Geo.  III.  c.  12,  or  under  1  &  2  Wm.  TV.  c.  60,  or  elected 
under  the  provisions  of  any  local  Act  of  Parliament  for  the  govern- 
ment of  any  parish  by  vestoies,  in  which  parishes  it  shall  mean  such 
select  vestry,  and  shall  also  mean  any  body  of  persons,  by  whatever 
name  distinguished,  acting,  by  virtue  of  any  Act  of  Parliament,  pre- 
scription, custom  or  otherwise,  as  or  instead  of  a  vestry  or  select 
vestry : 

"  Board  "  shall  mean,  as  regards  the  district  of  such  a  local  board  of 
health,  such  local  board  of  health  for  the  time  being  in  of&ce  and 
acting  as  such  local  board  of  health,  and,  as  regards  the  district 
within  the  limits  of  such  an  improvement  Act,  the  commissioners, 
trustees,  or  other  body  of  persons  by  whatever  name  distinguished 
for  the  time  being  in  office  and  acting  in  the  execution  of  such  Act : 

"  Commissioners  "  shall  mean  the  commissioners  appointed  in  accord- 
ance with  this  Act  for  any  parish,  and  for  the  time  being  in  office 
and  acting  as  such  commissioners : 

"  Clerk  "  shall  mean,  as  regards  an  incorporated  borough,  the  town 
clerk  of  such  borough,  and,  as  regards  a  district,  the  clerk  of  the 
board  of  such  district,  and,  as  regards  a  parish,  the  clerk  appointed 
pursuant  to  this  Act  by  the  commissioners ; 

"  Justice  "  shall  mean  justice  of  the  peace  for  the  coimty,  riding,  divi- 
sion, liberty,  borough,  district,  parish  or  place  where  the  matter 
requiring  the  cognizance  of  justices  shall  arise : 
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2.  Acts  for 
encouraginff 
the  Erection 
of  Dwelling- 
houses. 


Expenses  of  car- 
rying this  Act 
into  execution  in 
a  borough  shall 
be  charged  upon 
the  borough 
fund,  and  income 
arising  to  be  car- 
ried to  the  same. 


"  Improvement  rates  "  shall  mean  the  rates,  tolls,  rents,  income  and 
other  moneys  whatsoever  wliich  under  the  provisions  of  any  such 
improvement  Act  shall  be  apphcable  for  the  general  purposes  of 
such  Act : 

"  Lands "  shall  mean  lands,  tenements  and  hereditaments,  of  what- 
soever nature  or  tenure ;  

Words  importing  the  masculine  gender  shall  include  the  femuiine : 

Words  of  the  plural  number  shall  include  the  singular,  and  words  of 
the  singular  number  shall  include  the  plural. 

Sect.  4.  That  the  council  of  any  such  borough  as  aforesaid  may,  if  Council  of  any 

they  think  fit,  determine  that  this  Act  shall  be  adopted  for  such  borough,  adopuhe"™- 

and  then  and  in  such  case  such  of  the  provisions  of  this  Act  as  are  ap-  -visions  contained 

pHcable  in  that  behalf  shall  thenceforth  take  effect  and  come  into  opera-  !?  ""Ih^k'fi 
lion  in  such  borough,  and  this  Act  shall  be  carried  into  execution  in      ^^    '° 
such  borough,  in  accordance  with  such  provisions  and  the  laws  for  the 
time  being  in  force  relating  to  the  municipal  corporation  of  such  borough. 

Sect.  5.  That  the  expenses  of  carrying  this  Act  into  execution  in  any 
such  borough  in  which  the  council  shall  have  resolved  to  adopt  this  Act 
for  their  borough  shall  be  chargeable  upon  and  paid  out  of  the  borough 
fund,  and  for  that  purpose  the  council  may  levy  with  and  as  part  of  the 
borough  rate,  or  by  a  separate  rate  to  be  assessed,  levied,  paid  and  re- 
covered in  Kke  manner  and  with  the  like  powers  and  remedies  in  all 
respects  as  the  borough  rate,  such  sums  of  money  as  shall  be  from  time 
to  time  necessary  for  defraying  such  expenses,  and  shall  apply  the  same 
accordingly,  as  if  the  expenses  of  carrying  this  Act  into  execution  were 
an  expense  necessarily  incurred  in  carrying  into  effect  the  provisions  of 
the  said  Act  of  the  sixth  year  of  the  reign  of  his  late  Majesty,  and  the 
income  arising  from  the  lodging-houses  in  any  borough  shall  be  paid  to 
the  credit  of  the  borough  fund  thereof;  and  the  council  shall  keep  dis- 
tinct accounts  of  their  receipts,  payments,  credits  and  liabilities  with 
reference  to  the  execution  of  this  Act,  to  be  called  "Lodging-houses 
Account." 

Sect.  6.  That  the  board  of  any  such  district,  being  the  district  of  a   Any  local  board 
local  board  of  health,  may,  if  they  think  fit,  determine  that  tins  Act  shall   "^^^'t'll'^^'^o 
be  adopted  for  such  district,  and  then  and  in  such  case  such  of  the  pro-   visions  of  this" 
visions  of  tliis  Act  as  are  applicable  in  that  behalf  shall  thenceforth  take   Act  if  they  think 
effect  and  come  into  operation  in  such  district,  and  tliis  Act  shall  be 
carried  into  execution  in  such  district,  in  accordance  with  such  provi- 
sions and  the  laws  for  the  time  being  in  force  relating  to  such  board. 

Sect.  7.   Provided  always,  that  the  board  shall  give  not  less  than   On  requisition  of 
twenty-eight  nor  more  than  forty-two  days'  public  notice  of  their  inten^   T^'%l\Zne'°To- 
tion  to  take  into  consideration  the  propriety  of  adopting  this  Act,  and  of  ceedingsTiii  after 
the  time  and  place  for  holding  the  meeting  at  which  they  will  take  it  n^t  day  for  eiec- 
into  consideration ;  and  if  there  be  presented  to  the  board  at  that  meeting  o'f""board'.™'  '" 
a  memorial  in  writing,  signed  by  not  less  than  one-tenth  in  value  of  the 
persons  hable  to  be  rated  to  a  general  district  rate  made  by  the  board, 
and  requesting  the  board  to  postpone  such  consideration  until  after  the 
then  next  yearly  day  for  the  election  of  members  of  the  board,  then  and 
in  such  case  such  consideration  shall  be  postponed  until  after  that  day, 
and  shall  be  entered  on  as  soon  after  that  day  as  the  board  think  fit. 

Sect.  8.  That  the  expenses  of  can-ying  this  Act  into  execution  in  any 
such  district,  being  the  district  of  a  local  board  of  health  in  which  the 
board  shall  have  resolved  to  adopt  this  Act  for  then-  dista-ict,  shall  be 
chargeable  upon  and  paid  out  of  the  moneys  from  time  to  time  earned 
to  the  credit  of  the  district  fund  account  of  such  district,  and  for  that 
purpose  the  board  may  levy  with  and  as  part  of  the  general  district  rate 
of  such  district,  or  by  a  separate  rate  to  be  assessed,  levied,  paid  and  re- 
covered in  lilte  manner  and  with  the  like  powers  and  remedies  in  all 


Expenses  of  car- 
rying this  Act 
into  execution  by 
local  board  of 
health  shall  be 
charged  on  the 
district  fund,  and 
income  arising  to 
be  carried  to  the 
same. 


Any  improve- 
ment board  may 
adopt  the  pro- 
visions of  this 
Act  if  they  think 
fit. 
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2.  Acts  for  respects  as  the  general  rate  of  such  district,  such  sums  of  money  as  shaR 
encouraging  be  from  time  to  time  necessary  for  defraying  such  expenses,  and  shall 
the  Erection  apply  the  same  accordingly  as  if  the  expenses  of  carrying  this  Act  into 
of  Dwelling-  execution  were  an  expense  necessarily  incurred  in  carrying  into  eifect 
houses.        the  pro-visions  of  the  "  PubUc  Health  Act,  1848 ; "  and  the  income  arising 

from  the  lodging-houses  in  any  such  district  shall  be  paid  to  the  credit 

of  the  district  fimd  account  thereof;  and  the  board  shall  keep  distinct 
accounts  of  their  receipts,  payments,  credits  and  UahiUties  with  refe- 
rence to  the  execution  of  tliis  Act,  to  be  called  "  The  Lodging-houses 
Account." 

Sect.  9.  That  the  board  of  any  such  district,  being  the  place  within 
the  limits  of  any  Act  for  the  paving,  Ughting,  watching,  draining  or 
otherwise  improving  of  such  place,  may,  if  they  think  fit,  determine  that 
this  Act  shall  be  adopted  for  such  district,  and  then  and  in  such  case 
such  of  the  provisions  of  tliis  Act  as  are  applicable  in  that  behalf  shall 
thenceforth  take  effect  and  come  into  operation  in  such  district,  and  this 
Act  shall  be  carried  into  execution  in  such  district  in  accordance  with 
such  provisions  and  the  laws  for  the  time  being  in  force  relating  to  such 
board. 

On  requisition  of       Sect.  10.  Provided  always,  that  the  board  shall  give  not  less  than 

to'X/oue''°ro-*  twenty-eight  days'  nor  more  than  forty -two  days'  public  notice  of  their 

ceiSings  till  after  intention  to  take  into  consideration  the  propriety  of  adopting  this  Act, 

next  day  for  elec-   and  of  the  time  and  place  for  holding  the  meeting  at  which  they  will 

of'board!'^™'"'"    take  it  Lato  consideration;  and  if  there  he  presented  to  the  board  at  that 

meeting  a  memorial  in  writing,  signed  by  not  less  than  one-tenth  in  value 

of  the  persons  liable  to  be  rated  to  an  improvement  rate  made  by  the  board, 

and  requesting  the  board  to  postpone  such  consideration  until  after  the 

then  next  yearly  or  other  day  for  the  election  or  appointment  of  members 

of  the  board,  then  and  in  such  case  such  consideration  shall  be  postponed 

until  after  that  day,  and  shall  be  entered  on  as  soon  after  that  day  as  the 

board  shall  tliink  fit. 


If  majority  of 
board  not  elected 
by  ratepayers, 
consent  of  rate- 
payers to  be  ob- 
tained. 


Expenses  of  car- 
rying this  Act 
into  execution 
by  improvement 
commissioners 
shall  be  charged 
on 'general  im- 
provement rate, 
and  income 
arising  to  be 
carried  to  the 
same. 


Sect.  11.  Provided  always,  that  in  any  case  in  which  the  major  part 
in  number  of  the  members  of  the  hoard  of  any  such  district  are  elected 
or  appointed  in  any  manner  other  than  by  or  with  the  concurrence  of 
the  person  liable  to  be  rated  to  improvement  rates  made  by  the  board, 
the  board  shall  not  determine  that  this  Act  shall  be  adopted  for  the  dis- 
trict, except  with  the  sanction  of  tiie  major  part  in  value  of  the  persons 
so  liable  present  at  a  meeting  specially  convened  for  the  purpose  by  the 
board,  by  not  less  than  twenty-eight  days'  nor  more  than  forty-two  days' 
public  notice  of  the  intention  of  holding  such  meeting,  and  of  the  tune 
and  place  for  holding  the  same ;  and  such  meeting  shall  be  held  at  such 
convenient  place  within  the  district,  and  at  such  convenient  time,  as 
the  hoard  think  fit ;  and  the  procedure  thereat  shall  be  regulated  by  the 
board. 

Sect.  12.  That  the  expenses  of  carrying  tliis  Act  into  execution  in  any 
such  district,  being  the  place  witliin  the  limits  of  any  such  improvement 
Act  in  which  the  hoard  shall  have  resolved  to  adopt  this  Act  for  their 
district,  shall  be  chargeable  upon  and  paid  out  of  the  improvement  rate 
of  such  district,  and  for  that  purpose  the  board  may  levy  with  and  as 
part  of  such  improvement  rate,  or  by  a  separate  rate  to  be  assessed, 
levied,  paid  and  recovered  in  like  maimer  and  with  the  like  powers  and 
remedies  in  all  respects  as  such  improvement  rate,  such  sums  of  money 
as  shall  be  from  time  to  time  necessary  for  defraying  such  expenses,  and 
shall  apply  the  same  accordingly  as  if  the  expenses  of  carrying  this  Act 
into  execution  were  an  expense  necessarily  incurred  in  carrying  into 
effect  the  general  provisions  of  such  improvement  Act ;  and  the  income 
arising  from  the  lodging-houses  in  any  such  district  shall  be  paid  to  the 
credit  of  the  improvement  rate  thereof;  and  the  board  shaU  keep  distinct 
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2.  Acts  for 
encouraging 
the  Erection 
of  Dwelling- 
houses. 

Auditing^  ac-  . 
counts  of  im- 
provement com- 
missioners with 
respect  to  Act. 


accounts  of  their  receipts,  payments,  credits  and  liabilities  with  refe- 
rence to  the  execution  of  tliis  Act,  to  be  called  "  The  Lodging-houses 
Account." 

Sect.  13.  That  in  every  case  in  wliich  any  such  "  Improvement  Act " 
contains  provisions  for  the  auditing  of  accounts  thereunder,  the  accounts 
of  the  board  with  respect  to  this  Act  shall  be  audited  in  accordance  with 
those  provisions;  and  in  every  case  in  which  any  such  Improvement 
Act  does  not  contain  any  such  provisions,  the  accounts  of  the  board 
with  respect  to  this  Act  shall  be  audited  yearly  by  the  poor-law  auditor 
within  whose  district  the  district  of  the  board  lies  (a) ;  and  the  board 
shall  produce  to  him  their  accounts,  with  sufficient  vouchers  for  all 
moneys  received  and  paid,  and  he  shall  examine  such  accounts  and 
vouchers,  and  report  thereon  to  the  board,  and  every  such  report  shall 
be  open  at  all  reasonable  times  without  charge  to  the  inspection  of 
every  person  liable  to  be  rated  to  an  improvement  rate  made  by  the 
board. 

Sect.  14.  That,  upon  the  requisition  ia  writing  of  ten  or  more  rate- 
payers of  any  such  parish  as  aforesaid,  the  churchwardens  or  other 
persons  to  whom  it  belongs  to  convene  meetings  of  the  vestry  in  such 
parish  shall  convene  a  meeting  of  the  vestry  for  the  special  purpose  of 
determining  whether  this  Act  shall  be  adopted  for  the  parish,  after 
public  notice  of  such  vestry,  and  the  place  and  hour  of  holding  the 
same,  and  the  special  purpose  thereof,  given  in  the  usual  manner  in 
which  notice  of  the  meetings  of  the  vestry  is  given,  in  each  of  three 
successive  weeks  before  the  day  to  be  appointed  for  holding  such  vestry ; 
and  if  thereupon  it  shall  be  resolved  by  the  vestry  that  this  Act  ought  to 
be  adopted  for  the  parish,  a  copy  of  such  resolution,  extracted  from  the 
minutes  of  the  vestry,  and  signed  by  the  chairman,  shall  be  sent  to  one 
of  her  Majesty's  principal  secretaries  of  state,  for  his  approval,  and  as 
soon  as  such  approval  shall  have  been  signified  in  writing  under  the 
hand  of  any  such  secretary  of  state  such  of  the  provisions  of  this  Act  as 
are  applicable  in  that  behalf  shaU  thenceforth  take  effect  and  come  into 
operation  in  the  parish :  Provided  always,  that  such  resolution  of  the 
vestry  shall  not  be  deemed  to  be  carried  unless  at  least  two-thirds  in 
value  of  the  votes  given  on  the  question,  according  to  the  usual  manner 
of  voting  at  such  vestry,  shall  have  been  given  for  such  resolution. 

Sect.  15.  That  in  such  case  the  vestry  sliall  appoint  not  less  than 
ihree  nor  more  than  seven  persons,  being  ratepayers  of  the  parish,  com- 
missioners for  carrying  this  Act  into  execution  in  the  parish,  of  whom 
one-third,  or  as  nearly  as  may  be  one-third  (to  be  determined  among 
themselves),  shall  go  out  of  office  yearly  ('the  year  being  reckoned  from 
and  exclusive  of  the  day  of  the  first  appointment  of  commissioners),  but 
shall  be  eligible  for  immediate  reappointment. 

Sect.  16.  That  a,ny  commissioner  may  at  any  time  resign  his  office  as 
a  commissioner,  on  giving  seven  days'  notice  in  writing  of  his  intention 
to  resign,  to  the  clerk  and  also  to  the  churchwardens. 

Sect.  17.  That  any  vacancies  in  the  commissionersliip  may  be  filled 
up  by  the  vestry,  when. and  as  the  vestry  shall  think  fit,  but  at  tlie 
latest  at  the  then  next  yearly  meeting  for  the  appointment  of  commis- 
sioners. 

Sect.  18.  That  the  commissioners  shall  meet  at  least  once  in  every   Meetings  of  the 
calendar  month,  and  at  such  other  times  as  they  think  fit,  at  their  office,   comm'ssioneis. 
or  some  other  convenient  place,  pubhc  notice  of  the  times  and  place  of 
meeting  being  previously  given. 


On  the  requi- 
sition of  ten 
ratepayers, 
churchwardens, 
etc.,  to  convene 
vestry  meeting, 
to  determine 
whether  this  Act 
shall  be  adopted. 


If  vestry  resolve 
to  adopt  the  Act, 
a  copy  of  I'-solu- 
tion  to  lie  sent  to 
secretary  of 
state,  etc. 


Eesolution  not 
deemed  to  be 
carried  unless 
two-thirds  vote 
for  it 

Where  Act 
adopted,  vestry 
to  appoint  com- 
missioners for 
cari-ying  the 
same  into  exe- 
cution. 


Resignation  of 
commissioners. 


Vacancies  to  be 
tilled  up  by 
vestry. 


(ffi)  No  power  is  given  to  the  audi- 
tor to  disallow  or  suroharge  items  in 


these  accounts,  nor  is  any -provision 
made  for  his  remuneration.  ^ 
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2.  Acts  for 
encouraging 

the  Erection 
of  Dwelling- 
houses, 

Special  meetings 
of  commission- 
ers. 

Quorum  of  meet- 
ings of  commis- 
siooers. 


Commissioners 
may  appoint  and 
remove  officers, 
etc. 


Minutes  of  pro- 
ceedings of  com- 
missioners to  be 
entered  in  books. 


Commissioners 
to  keep  accounts, 
■which  shall  be 
open  to  inspec- 
tion. 


Penalty  for  re- 
fusing to  allow 
inspection. 


Auditors  to  be 
appointed  year- 
ly, who  shall 
examme  the  ac- 
counts and  re- 
port to  vestries. 


Expenses  of  ex- 
ecuting Act  in 
any  parish  to  be 
paid  out  of  the 
poor's  rate. 


Sect.  19.  That  it  shall  be  at  all  times  competent  for  any  one  commis- 
sioner, by  writuig  under  his  hand,  to  summon,  with  at  least  forty-eight 
hours'  notice,  the  commissioners  for  any  special  purpose  therein  named, 
and  to  meet  at  such  time  as  shall  be  therein  named ;  and  the  commis- 
sioners may  meet  accordingly  without  further  notice. 

Sect.  20.  That  at  all  meetings  of  the  commissioners,  any  number,  not 
less  than  one-tliird  of  the  whole  number  when  more  than  three  commis- 
sioners shall  have  been  appointed,  and  when  only  three  commissioners 
shall  have  been  appointed,  then  any  number  not  less  than  two  commis- 
sioners, shall  be  a  suificient  number  for  transacting  business  and  for 
exercising  all  the  powers  of  the  commissioners. 

Sect.  21.  That  the  commissioners,  with  the  approval  of  the  vestry, 
may  appoint  reasonable  salaries,  wages,  and  allowances  for  a  clerk  and 
such  other  ofiicers  and  servants  as  shall  be  necessary  for  the  purposes 
of  this  Act,  and  shall  appoint  and  may  remove  at  pleasure  such  clerk, 
olficers  and  servants,  and,  when  necessary,  may  hire  and  rent  a  sufficient 
office  for  holding  their  meetings  and  transacting  their  business,  and  may 
agree  for  and  pay  a  reasonable  rent  for  such  office. 

Sect.  22.  That  all  orders  and  proceedings  of  the  commissioners  shall 
be  entered  in  books  to  be  kept  by  them  for  that  purpose,  and  shall  be 
signed  by  the  commissioners  or  any  two  of  them ;  and  all  such  orders 
and  proceedings  so  entered  and  so  purporting  to  be  signed,  shall  be 
deemed  to  be  original  orders  and  proceedings,  and  such  books  may  be 
produced  and  read  as  evidence  of  all  such  orders  and  proceedings  upon 
any  appeal,  trial,  information,  or  other  proceeding,  civil  or  criminal,  and 
in  any  Com't  of  law  or  equity  whatsoever. 

Sect.  23.  That  the  commissioners  shall  provide  and  keep  books,  in 
wliicb  shall  be  entered  tme  and  regular  accounts  of  all  sums  of  money 
received  and  paid  for  or  on  account  of  the  purposes  of  this  Act  in  the 
parish,  and  of  aU  liabilities  incurred  by  them  for  such  purposes,  and  of 
tlie  several  purposes  for  which  such  sums  of  money  shall  have  been 
paid  and  such  habUities  shall  have  been  incurred ;  and  such  books  shall 
at  all  reasonable  times  be  open  to  the  examination  of  every  commis- 
sioner, chiirchwarden,  overseer,  and  ratepayer,  without  fee  or  reward, 
and  they  respectively  may  take  copies  of  or  extracts  from  such  books  or 
any  part  therof,  vpithout  paying  for  the  same ;  and  in  case  the  commis- 
sioners or  any  of  them,  or  any  of  their  officers  or  servants,  having  the 
custody  of  such  books,  being  thereunto  reasonably  requested,  shall  refuse 
to  permit  or  shall  not  permit  any  chm'chwarden,  overseer,  or  ratepayer 
to  examine  the  same,  or  ta£e  any  such  copy  or  extract,  every  commis- 
sioner, officer,  or  servant  so  offending  shall  for  every  such  offence  forfeit 
any  sum  not  exceeding  five  pounds. 

Sect.  24.  That  the  vestry  shall  yearly  appoint  two  persons,  not  being 
commissioners,  to  be  auditors  of  the  accounts  of  the  commissioners ;  and 
at  such  time  in  the  month  of  March  in  every  year  after  the  adoption  of 
this  Act  for  the  parish  as  the  vestry  shall  appoint  the  commissioners 
shall  produce  to  the  auditors  their  accounts,  with  sufficient  vouchers  for 
all  moneys  received  and  paid,  and  the  auditors  shall  examine  such  ac- 
counts and  vouchers,  and  report  thereon  to  the  vestry :  Provided  always, 
that  if  the  general  accounts  of  the  parish  be  audited  by  a  poor-law  au- 
ditor, the  accounts  of  the  commissioners  shall  be  audited  by  such  poor- 
law  auditor  (a). 

Sect.  25.  That  the  expenses  of  carrjdng  this  Act  into  execution  in  any 
parish  to  such  amount  as  shall  be  from  time  to  time  sanctioned  by  the 

(a)  See  note  (a),  ante,  551, 


§n. 


^oUg^ins'^omts, 


vestry  shall  be  chargeable  upon  and  paid  out  of  the  moneys  to  be  raised 
or  applicable  for  the  relief  of  the  poor  of  the  parish :  Provided  always, 
that  the  vestry  shall  be  convened  in  the  maimer  usual  in  the  parish, 
and  the  amount  for  the  time  being  proposed  to  be  raised  or  appfied  for 
such  expenses  shall  be  expressed  in  the  notice  convening  the  vestry. 

Sect.  26.  That  for  defraying  the  expenses  so  sanctioned  the  vestry 
may  and  shall  from  time  to  time  order  the  overseers  to  levy  with  and  as 
part  of  the  rate  for  the  relief  of  the  poor  of  the  parish  such  sums  as  the 
vestry  shall  deem  necessary,  and  the  amount  thereof  shall  accordingly 
be  assessed,  levied,  paid  and  recovered  in  Kke  manner,  and  with  the  like 
powers  and  remedies  in  all  respects  as  such  rate,  aid  shall  be  paid  by 
the  overseers,  according  to  the  order  of  the  vestry,  to  such  person  as 
shall  be  appointed  by  the  commissioners  to  receive  the  same,  and  his 
receipt  shall  be  a  sufficient  discharge  to  the  overseers  for  the  same,  and 
shall  be  allowed  accordingly  in  passing  their  accounts :  Provided  always, 
that  in  the  notices  reciuiring  the  payment  of  the  rate,  the  proportion  in 
which  the  amount  to  be  thereby  raised  for  the  purposes  of  this  Act  shall 
bear  to  the  total  amount  to  be  thereby  raised  shall  be  stated  as  accu- 
rately as  circumstances  may  admit. 

Sect.  27.  That  the  money  raised  for  defraying  the  expenses  of  carrying 
this  Act  into  execution,  and  the  income  arising  from  the  lodging-houses 
in  the  parish,  shall  be  appUed  by  the  commissioners  in  or  towards  de- 
fraying the  expenses  of  carrying  this  Act  into  execution  in  the  parish ; 
and  whenever,  after  repayment  of  aU  moneys  borrowed  for  the  purpose 
of  carrying  tins  Act  into  execution  in  the  parish,  and  the  interest  thereof, 
and  after  satisfying  aU  the  liabilities  of  the  commissioners  with  reference 
to  the  execution  of  this  Act  in  the  parish,  and  providing  such  a  balance 
as  shall  be  deemed  by  the  commissioners  sufficient  to  meet  their  probable 
liabilities  during  the  then  next  year,  there  shall  be  at  the  time  of  holding 
the  meeting  of  the  vestry  at  which  the  yearly  report  of  the  auditors  shall 
be  produced  any  surplus  money  at  the  disposal  of  the  commissioners, 
they  shall  pay  the  same  to  the  overseers,  in  aid  of  the  rate  for  the  relief 
of  the  poor  of  the  parish. 

Sect.  28.  That  the  vestries  of  any  two  or  more  neighbouring  parishes 
having,  according  to  the  then  last  census,  an  aggregate  population  of  not 
less  than  ten  thousand  may,  for  the  purpose  of  concurring  in  carrying 
this  Act  into  execution,  respectively  adopt  this  Act  in  like  manner  as  if 
the  population  of  each  of  those  parishes  were,  according  to  the  then  last 
census,  not  less  than  ten  thousand ;  and  the  vestries  of  any  two  or  more 
neighbouring  parishes  which  shall  have  respectively  adopted  this  Act 
may  concur  in  carrying  this  Act  into  execution  in  such  parishes,  in  such 
manner,  not  inconsistent  with  the  provisions  of  tins  Act,  and  for  such 
time,  as  they  shall  mutually  agree ;  and  for  that  purpose  it  may,  with 
the  approval  of  such  secretary  of  state,  be  agreed  on  between  such  ves- 
tries that  any  lodging-houses  shall  be  erected  and  made  in  any  one  of 
such  parishes,  to  be  vested  in  the  commissioners  thereof,  and  that  the 
expenses  of  carrying  this  Act  into  execution  with  reference  to  the  same 
shall  be  borne  by  such  parishes  in  such  proportions  as  such  vestries 
shall  mutually  agree,  and  the  proportion  for  each  of  such  parishes  of 
such  expenses  shall  be  chargeable  upon  and  paid  out  of  the  moneys 
to  be  raised  for  the  relief  of  the  poor  of  the  same  respective  parish 
accordingly  :  and  according  and  subject  to  the  terms  which  shall  have 
been  so  agreed  on,  the  commissioners  appointed  for  each  of  such 
parishes  shall,  in  the  management  of  the  said  lodging-houses,  form  one 
body  of  commissioners,  and  shaU  act  accordingly  in  the  execution  of 
this  Act ;  and  the  accounts  and  vouchers  of  such  commissioners  shaU 
be  examined  and  reported  on  by  the  auditors  of  each  of  such  parishes, 
and  the  surplus  money  at  the  disposal  as  aforesaid  of  such  commission- 
ers shall  be  paid  to  the  overseers  of  such  parishes  respectively,  in.  the 
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2.  Acts  for     same  proportions  as  those  in  wMch  such  parishes  shall  be  liable  to  such 
encouraging    expenses. 
the  Erection 

of  Dwelling-        ^e^<^-  29.  That  for  the  more  easy  execution  of  the  purposes  of  this  Act 
houses.        ^^^  commissioners  of  every  such  parish  shall  be  a  body  corporate,  with 

perpetual  succession,  which  shall  not  be  deemed  to  be  interrupted  by 

Incorporation  of    any  partial  or  total  vacancy  from  time  to  time  in  their  oiEce,  by  the 
co.nmissionera.      name  of  "  The  Commissioners  for  Lodging-houses  in  the  Parish  of 
(  ),  in  the  County  of  {  ),"  and  by  that  name 

may  sue  and  be  sued  in  all  Courts,  and  before  all  justices  and  others, 
and  may  have  and  use  a  common  seal,  and  by  that  name  may  take, 
hold,  and  convey  any  lands  vested  in  them  for  the  purposes  of  this  Act. 

Sect.  30.  That  all  acts  and  proceedings  of  any  person  in  possession  of 
the  office  of  such  commissioner,  and  acting  in  good  faith  as  such  com- 
missioner, shall,  notwithstanding  his  disqualiiication  or  want  of  qualifi- 
cation for,  or  any  defect  or  irregularity  in,  or  in  any  way  conoemiag  his 
appointment  to  such  office,  be  as  valid  and  effectual  as  if  he  were  duly 
qualified,  or  there  had  not  been  any  such  defect  or  irregularity. 

Sect.  31.  That  for  carrying  this  Act  into  execution  in  any  borough, 
district,  or  parish  respectively,  the  council,  with  the  approval  of  the 
commissioners  of  her  Majesty's  treasury,  and  also  with  the  approval  of 
the  genera;l  board  of  health,  and  the  board,  with  the  approval  of  the 
commissioners  of  her  Majesty's  treasury,  and  also  with  the  approval  of 
the  general  board  of  health,  and  the  commissioners,  with  the  sanction  of 
the  vestry,  and  also  with  the  approval  of  the  commissioners  of  her 
Majesty's  treasury,  and  also  with  the  approval  of  the  general  board  of 
health,  may  from  time  to  time  borrow,  at  interest,  on  the  security  of  a 
mortgage,  as  the  case  may  be,  of  the  borough  fund,  or  of  the  general 
district  rates,  or  of  the  improvement  rates,  or  of  the  rates  for  the  relief 
of  the  poor  of  the  parish,  tlie  money  which  may  be  by  them  respectively 
required,  and  shall  apply  the  moneys  so  borrowed  accordingly. 

Sect.  32.  That  the  commissioners  for  carrying  into  execution  an  Act 
passed  in  the  tenth  year  of  the  reign  of  her  Majesty,  intitided  "  An  Act 
to  authorize  the  Advance  of  Money  under  the  ConsoUdated  Fund  for 
carrying  on  Public  Works  and  Fisheries  and  Employment  of  the  Poor," 
may  from  time  to  time  make  to  the  council  of  any  such  borough  or  to 
any  board  or  to  the  commissioners  of  any  such  parish  respectively,  for 
the  purposes  of  this  Act,  any  loan,  under  the  provisions  of  the  recited 
Act,  or  the  several  Acts  therein  recited  or  referred  to,  upon  security  of 
the  borough  fund,  or  the  general  district  rates,  or  the  improvement 
rates,  or  the  rates  for  the  rehef  of  tiie  poor  of  the  parish,  as  the  case 
may  be. 

Sect.  33.  That  the  provisions  of  the  "  Companies  Clauses  Consolida- 
tion Act,  1845,"  witii  respect  to  the  borrowing  of  money  by  any  company 
on  mortgage,  and  the  provisions  of  the  same  Act  with  respect  to  the  ac- 
countabSity  of  the  officers  of  the  company,  and  the  provisions  of  the 
same  Act  with  respect  to  the  making  of  bye-laws,  subject  to  the  provision 
hereinafter  contained,  and  the  provisions  of  the  same  Act  with  respect 
to  the  recovery  of  damages  not  specially  provided  for,  and  penalties,  so 
far  as  such  provisions  may  respectively  be  apphcable  to  the  purposes  of 
tills  Act,  shaU  be  respectively  incorporated  with  this  Act ;  and  the  ex- 
pressions in  such  provisions  apphcable  to  the  company  and  the  directors 
shall  apply,  as  regards  a  borough,  to  the  council,  and  as  regards  a  parish, 
to  the  commissioners;  and  all  deeds  and  writings  which  under  such 
provisions  are  required  or  directed  to  be  made  or  executed  under  the 
common  seal  of  the  company  shall,  in  the  appUcation  of  such  provisions 
to  this  Act,  be  deemed  to  be  required  or  directed  to  be  made  or  executed, 
as  regards  a  borough,  under  the  common  seal  of  the  mayor,  aldermen 
and  burgesses,  and,  as  regards  a  parish,  under  the  common  seal  of  the 
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commissioners ;  and  so  much  of  such  provisions  as  are  applicable  to  the 
secretary  of  the  company  shall  apply  to  the  clerk ;  and  in  such  of  the 
said  provisions  as  relate  to  the  inspection  of  accounts,  as  regards  a 
borough,  the  burgesses,  and,  as  regards  a  parish,  the  ratepayers,  shall 
have  the  privileges  of  shareholders  {a). 

Sect.  34.  That  the  "Lands  Clauses  Consolidation  Act,  1845,"  shall  Provisions  of  8 
be  incorporated  with  this  Act :  Provided  always,  that  the  council,  the  *  ^  '^i'"-  <=•  is, 
board,  and  the  commissioners  respectively  shall  not  purchase  or  take  ^ith^^is  Act. 
any  lands  otherwise  than  by  agreement. 

Sect.  35.  That  in  any  such  borough  the  council,  with  the  approval  of 
the  commissioners  of  her  Majesty's  treasury,  may  from  time  to  time  ap- 
propriate for  the  purposes  of  this  Act  in  the  borough  any  lands  vested  in 
the  mayor,  aldermen  and  burgesses ;  and  in  any  such  district  the  board, 
with  the  approval  of  the  general  board  of  healli,  may  from  time  to  time 
appropriate  for  the  purposes  of  this  Act  in  the  district  any  lands  vested 
in  the  board  or  at  the  disposal  of  the  board ;  and  in.  any  such  parish  the 
commissioners  appointed  under  this  Act,  with  the  approval  of  the  vestry 
and  of  the  guardians  of  the  poor  of  the  parish  (if  any),  and  of  the  poor- 
law  board,  may  from  time  to  time  appropriate  for  the  purposes  of  this 
Act  in  the  parish  any  lands  vested  in  such  guardians,  or  in  the  church- 
wardens, or  in  the  churchwardens  and  overseers  of  the  parish,  or  in  any 
feoffees,  trustees,  or  others,  for  the  general  benefit  of  the  parish ;  and  in 
any  svich  parish  the  commissioners,  and  in  any  such  borough  the  council, 
and  in  any  such  district  the  board,  may  from  time  to  time,  with  the  hke 
respective  approval,  contract  for  the  purchasing  or  renting  of  any  lands 
necessary  for  the  purposes  of  this  Act ;  and  the  property  therein  shall 
be  vested  in  the  mayor,  aldermen,  and  burgesses  in  the  case  of  a  borough, 
or  in  the  board  in  the  case  of  a  district,  or  in  the  commissioners  ia  the 
case  of  a  parish. 

Sect.  36.  That  the  council  and  board  and  commissioners  respectively 
may  from  time  to  time,  on  any  lands  so  appropriated,  purchased  or 
rented,  or  contracted  so  to  be,  respectively,  erect  any  buildings  suitable 
for  lodging-houses  for  the  labouring  classes,  and  convert  any  buildings 
into  lodging-houses  for  the  labouring  classes,  and  may  from  time  to  time 
alter,  enlarge,  repair,  and  improve  the  same  respectively,  and  fit  up, 
furnish,  and  supply  the  same  respectively  with  all  requisite  furniture, 
fittings,  and  conveniences. 

Sect.  37.  That  the  council  and  board  and  commissioners  respectively 
may  from  time  to  time  enter  into  any  contract  with  any  persons  or  com- 
panies for  building  and  making,  and  for  altering,  enlarging,  repairing, 
and  improving  such  lodging-houses,  and  for  supplying  the  same  respec- 
tively with  water,  and  for  Hghting  the  same  respectively,  and  for  fitting 
up  the  same  respectively,  and  for  furnishing  any  materials  and  things, 
and  for  executing  and  doing  any  other  works  and  tliiags  necessary  for 
the  purposes  of  tliis  Act,  which  contracts  respectively  shall  specify  the 
several  works  and  things  to  be  executed,  fiu-nished,  and  done,  and  the 
prices  to  be  paid  for  the  same,  and  the  times  when  the  works  and  things 
are  to  be  executed,  furnished,  and  done,  and  the  penalties  to  be  suffered 
in  cases  of  nonperformance ;  and  all  such  contracts,  or  true  copies 
thereof,  shall  be  entered  in  the  books  to  be  kept  for  that  purpose :  Pro- 
vided always,  that  a  contract  above  the  value  or  sum  of  one  hundred 
pounds  shall  not  be  entered  into  by  the  council  or  the  board  or  the  com- 
missioners for  the  purposes  of  this  Act,  unless  previous  to  the  making 
thereof  fourteen  days'  notice  shall  be  given  in  one  or  more  of  the  public 
newspapers  published  in  the  county  ia  which  the  borough  or  district  or 
parish  shall  he  situated,  expressing  the  intention  of  entering  into  such 
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(«)  8  &  9  Vict.  c.  16,  ss.  38-55,  109-114,  124-127,  142-158. 
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contract,  in  order  that  any  person  willing  to  undertake  the  same  may 
make  proposals  for  that  purpose,  to  be  ofi'ered  to  the  council  or  board  or 
commissioners  at  a  certain  time  and  place  in  such  notice  to  be  men- 
tioned ;  but  it  shall  not  be  incumbent  on  the  council  or  board  or  com- 
missioners to  accept  any  of  the  proposals  so  offered. 

Sect.  38.  That  the  council  of  any  such  borough,  and  the  board  of  any 
such  district,  and  the  commissioners,  with  such  respective  approval  as  is 
by  this  Act  required  with  respect  to  the  purchasing  or  renting  in  any 
other  case  of  any  lands  necessary  for  the  purposes  of  this  Act,  may,  if 
they  shall  think  tit,  contract  for  the  purchase  or  lease  of  any  lodging- 
houses  for  the  labouring  classes  ah-eady  or  hereafter  to  be  built  and  pro- 
vided in  any  such  borough  or  district  or  parish,  and  appropriate  the 
same  to  the  purposes  of  tins  Act,  with  such  additions  or  alterations  as 
they  shall  respectively  deem  necessary';  and  the  trustees  of  any  lodging- 
houses  for  the  labouring  classes  which  have  been  already  or  may  here- 
after be  provided  in  any  such  borough  or  district  or  parish,  by  private 
subscriptions  or  otherwise,  may,  with  the  consent  of  the  councU  "of  any 
such  borough,  or  with  the  consent  of  the  board  of  any  such  district,  or 
with  the  consent  of  the  commissioners,  and  with  the  like  respective 
approval,  and  with  the  consent  of  a  majority  of  the  committee  or  other 
persons  by  whom  they  were  appointed  trustees,  sell  or  lease  the  said 
lodging-houses  to  the  said  council  or  board  or  commissioners  respec- 
tively, or  make  over  to  them  the  management  of  such  lodging-houses  ; 
and  in  all  such  cases  the  lodging-houses  so  ptirchased  or  leased,  or  of 
which  the  management  has  been  so  made  over,  shall  be  deemed  to  be 
within  the  provisions  of  this  Act,  as  fully  as  if  they  had  been  built  or 
provided  by  the  council  or  board  or  commissioners,  and  the  property 
therein  shall  be  vested  in  the  mayor,  aldermen,  and  burgesses  in  the 
case  of  a  borough,  or  in  the  board  in  the  case  of  a  district,  or  in  the  com- 
missioners in  the  case  of  a  parish. 

Sect.  39.  That  any  commissioners  of  waterworks,  trustees  of  water- 
works, water  companies,  gas  companies,  and  other  corporations,  bodies, 
and  persons  having  the  management  of  any  waterworks,  reservoirs, 
wells,  springs,  and  streams  of  water  and  gasworks  respectively,  may,  in 
their  discretion,  grant  and  furnish  supplies  of  water  or  gas  for  such 
lodging-houses,  either  without  charge  or  on  such  other  favourable  terms 
as  they  shaU  think  fit. 

Sect.  40.  That  anything  in  this  Act  contained  shall  not  render  any 
member  of  the  council  of  any  borough,  or  any  member  of  any  such 
board,  or  any  commissioner,  personally,  or  any  of  then-  lands,  goods, 
chattels,  or  moneys  (other  than  such  lands,  goods,  chattels,  or  moneys  as 
■may  be  vested  in  or  under  the  management  or  control  of  the  council  or 
board  or  commissioners  respectively  in  pursuance  of  this  Act),  liable  to 
the  payment  of  any  sum  of  money  as  or  by  way  of  compensation  or 
satisfaction  for  or  in  respect  of  anything  done  or  suffered  in  due  pursu- 
ance of  this  Act. 

Sect.  41.  That  every  person  who  shall  feel  aggi'ieved  by  any  bye-law, 
order,  direction,  or  appointment  of  or  by  the  council  or  board  or  commis- 
sioners, shall  have  the  like  power  of  appeal  to  the  general  quarter 
sessions  as  under  the  provisions  of  the  "  Companies  Clauses  Consolida- 
tion Act,  1845,"  incorporated  with  this  Act,  he  might  have,  if  feeling 
aggrieved  by  any  determination  of  any  justice  with  respect  to  any 
penalty. 

Sect.  42.  That  the  councU,  with  the  approval  of  the  commissioners  of 
her  Majesty's  treasury,  and  the  board,  with  the  approval  of  the  general 
board  of  health,  and  the  commissioners  appointed  under  this  Act,  with 
the  approval  of  the  vestry  and  of  the  commissioners  of  her  Majesty's 


§  11. 


%otiSinQ=^omts. 


557 

2.  Acts  for 
enoouraging 
the  Erection 
of  Dwelling- 
houses. 


When  lodging- 
houses  are  con- 
sideied  too 
expensive,  they 
may,  with  ap- 
proval of  Trea- 
sury, be  sold,  and 
proceeds  of  sale 
carried  to 
borough  fund  or 
poor's  rate. 


treasury  respectively,  may  from  time  to  time  make  sale  and  dispose  of 
any  lands  vested  in  the  mayor,  aldermen,  and  burgesses,  or  in  the  board, 
or  in  the  commissioners,  respectively,  for  the  purposes  of  this  Act,  and 
apply  the  proceeds,  or  a  sufl&oient  part  thereof,  in  or  towards  the  pur- 
chase of  other  lands  better  adapted  for  such  piu'poses,  and  may,  with  the 
like  approval,  exchange  any  lands  so  vested,  and  either  with  or  without 
paying  or  receiving  any  money  for  equahty  of  exchange,  for  any  other 
lands  better  adapted  for  such  purposes,  and  the  mayor,  aldermen,  and 
burgesses,  or  the  board,  or  the  commissioners,  may  convey  the  lands  so 
sold  or  exchanged  accordingly. 

Sect.  43.  That  whenever  any  lodging-houses  which  shall  have  been 
for  seven  years  or  upwards  established  under  the  authority  of  this  Act 
shall  be  determined  by  the  council,  or  by  the  board,  or  by  the  vestry,  in 
accordance  with  a  previous  recommendation  of  the  commissioners,  to  be 
unnecessary  or  too  expensive  to  be  kept  up,  the  council  or  commis- 
sioners, with  the  approval  of  the  commissioners  of  her  Majesty's  trea- 
sury, or  the  board,  with  the  approval  of  the  general  board  of  health,  may 
sell  the  Same  for  the  best  price  that  can  reasonably  be  obtained  for  the 
same,  and  the  mayor,  aldermen,  and  biu-gesses,  or  the  board,  or  the  com- 
missioners, shall  convey  the  same  accordingly,  and  the  purchase  money 
shall  be  paid  to  such  person  as  the  council  or  board  or  commissioners 
shall  appoint,  and  his  receipt  shall  be  a  sufficient  discharge  for  the 
same,  and  the  net  proceeds  of  such  sale  shaU  be  applied  in  the  first  in- 
stance in  or  towards  payment  or  satisfaction  of  all  the  debts,  habilities, 
and  engagements  whatsoever,  with  respect  to  the  purposes  of  this  Act, 
of  the  council,  the  board,  or  the  commissioners,  and  the  surplus,  if  any, 
of  such  net  proceeds  paid  to  the  credit  of  the  borough  fund,  or  of  the 
general  district  rate,  or  of  the  improvement  rate,  or  of  the  rate  for  the 
rehef  of  the  poor  of  the  parish. 

Sect.  44.  Provided  always,  that  whenever  by  reason  of  the  sale  of  aU 
the  lodging-houses  provided  under  this  Act  for  a  parish,  and  the  apph- 
cation  as  by  this  Act  required  of  the  net  proceeds  of  such  sale,  and  the 
performance  of  all  other  the  duties  under  this  Act  of  the  commissioners 
for  the  parish,  or  by  any  other  reason,  it  becomes  needless  for  the  com- 
missioners for  a  parish  to  continue  to  be  a  corporation,  such  commis- 
sioners shall  thereupon  cease  to  be  a  corporation,  and  their  office  as  com- 
missioners for  the  parish  shall  thereupon  cease,  and  this  Act  shall 
thereupon  cease  to  be  in  force  in  the  parish,  but  nevertheless  this  Act 
may  thereafter  be  adopted  for  the  parish. 

Sect.  45.  That  the  general  management,  regulation,  and  control  of  the 
lodging-houses  established  under  this  Act  shall,  subject  to  the  provisions 
of  this  Act,  be,  as  to  any  borough,  vested  in  and  exercised  by  the 
council,  and  as  to  any  district  vested  in  and  exercised  by  the  board,  and 
as  to  any  parish  vested  in  and  exercised  by  the  commissioners. 

By  the  29  Vict.  c.  28  (May  18th,  1866),  after  recitmg  that  by  the 
"Labouring  Classes  Lodging-houses  Act,  1851,"  ante,  547,  powers  were 
vested  in  certain  local  auiiorities  for  the  purpose  of  facUitating  the 
erection  of  lodging-houses  for  the  labouring  classes,  and  that  it  is  desir- 
able that  further  provision  should  be  made  for  facilitating  and  encourag- 
ing the  erection  of  dwellings  for  the  labouring  classes  in  populous 
places,  it  is  enacted  as  follows : — 

Sect.  1.  This  Act  may  be  cited  as  the  "  Labouring  Classes  DweUing- 
houses  Act,  1866." 

Sect.  2.  This  Act  shaU  be  deemed  to  be  incorporated  with  and  shall  be  Actincoiroratcd 

taken  as  part  of  the  "  Labouring  Classes  Lodging-houses  Act,  1851,"  and  y|^j  ^  ^  ° 
the  two  Acts  shall  be  read  and  construed  together  as  if  they  were  one  Act. 

Sect.  3.  All  the  clauses,  powers,  authorities,  provisoes,  enactments.  Application  of 
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directions,  regulations,  restrictions,  privileges,  priorities,  advantages, 
penalties,  and  forfeitures  contained  in  and  conferred  and  imposed  by  the 
Act  of  the  session  of  the  twenty-fourth  and  twenty-fifth  years  of  her 
Majesty's  reign,  chapter  eighty  ("  Public  Works  and  Harbours  Act "),  and 
the  Acts  therein  referred  to,  or  any  of  them,  so  far  as  the  same  can  be 
made  applicable  and  are  not  varied  by  this  Act,  shall  be  taken  to  extend 
to  this  Act,  and  to  everything  to  be  done  in  pursuance  of  this  Act,  and 
as  if  the  same  were  herein  repeated  and  set  forth. 

Sect.  4.  For  the  purpose  hereinafter  mentioned,  the  public  works  loan 
commissioners,  as  defined  by  the  said  Act  of  the  twenty-fourth  and 
twenty-fifth  years  of  her  Majesty,  may  out  of  the  ftmds  for  the  time 
being  at  their  disposal  from  time  to  time  advance  on  loan  to  any  such 
local  or  other  authority  as  hereinafter  mentioned,  namely. 

Any  council,  board,  or  commissioners  authorized  to  carry  into  execu- 
tion the  "Labouring  Classes  Lodging-houses  Act,  1851  ;" 

Any  local  or  other  authority  invested  with  powers  of  town  or  local 
government  and  rating  under  any  pubUo  general  or  any  local  Act, 
by  whatever  name  such  local  or  other  authority  may  be  called ; 

Any  local  authority  acting  under  the  "  Nuisances  Removal  Act,  1855," 
or  any  Act  or  Acts  amending  the  same ; 

or  to  any  such  body  or  proprietor  as  hereinafter  mentioned,  namely, 

Any  railway  company,  or  dock  or  harbour  company,  or  any  other 

company,  sociely,  or  association  established  for  the  purposes  of  this 

Act  or  for  trading  or  manufacturing  purposes ; 
Any  private  person  entitled  to  any  land  for  an  estate  in  fee  simple,  or 

for  any  term  of  years  absolute,  whereof  not  less  than  fifty  years 

shall  for  the  time  being  remain  unexpired ; 

And  any  such  local  or  other  authority,  or  any  such  body  or  proprietor, 
may  from  time  to  time  borrow  from  the  public  works  loan  commissioners 
such  money  as  may  be  required  for  the  purpose  of  this  Act,  subject  and 
according  to  the  following  provisions : 

1.  Such  advance  on  loan  Shall  be  made  for  the  purpose  of  assisting  in 
the  purchase  of  land  and  buildings,  or  in  the  erection,  alteration, 
and  adaptation  of  bmldings  to  be  used  as  dweUings  for  the  labour- 
ing classes,  and  in  providing  all  conveniences  which  may  be  deemed 
proper  in  connection  with  such  dwellings : 

3.  Any  such  advance  may  be  made  whether  the  local  or  other  authority 
or  body  or  proprietor  receiving  the  same  has  or  has  not  the  power  to 
borrow  on  mortgage  or  otherwise,  independently  of  this  Act ;  but 
nothing  in  this  Act  contained  shall  repeal  or  alter  any  regulation, 
statutory  or  otherwise,  whereby  any  company  may  be  restricted 
from  borrowing  until  a  definite  portion  of  capital  is  subscribed  for, 
taken,  or  paid  up : 

3.  No  sum  shall  be  advanced  witiiout  the  approval  of  the  commis- 
sioners of  her  Majesty's  treasury  of  the  borrowing  thereof,  signified 
by  some  writing  under  the  hand  of  one  of  their  secretaries  or  as- 
sistant secretaries  ■?, 

4.  It  shall  be  lawful  for  the  said  commissioners  of  her  Majesty's  trea- 
sury to  make  such  rules  and  regulations  as  they  shall  from  time  to 
time  think  proper  with  respect  to  applications  for  advances  under 
this  Act,  and  the  terms  and  conditions  upon  wliicli  such  advances 
are  to  be  made,  and  to  issue  such  instructions  and  foims  as  they 
may  think  proper  for  the  guidance  of  and  observance  by  persons 
applying  for  or  receiving  loans,  or  executing  works,  or  rendering 
accounts  of  moneys  expended  under  this  Act ;  or  regarding  the  class 
of  dwellings  towards  the  providing  of  which  such  loans  may  be 
made,  and  the  adaptation  thereof  to  the  purposes  intended,  and  as 
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to  the  mode  of  providing  for  their  maintenance,  repair,  and  iasur- 
ance: 

5.  The  period  for  the  repayment  of  the  sums  advanced  shall  not 
exceed  forty  years : 

6.  The  repayment  of  the  money  advanced,  with  interest  thereon  at 
such  rate  as  shall  be  agreed  upon,  but  not  at  a  less  rate  than  four 
pounds  per  centum  per  annum,  shaU  be  secured  as  follows ;  namely, 
in  the  case  of  an  advance  to  any  such  local  or  other  authority  as 
aforesaid,  either  by  a  mortgage  solely  of  the  rates  leviable  by  such 
authority,  or  by  such  other  mortgage  as  hereinafter  mentioned,  or 
by  both;  and  in  any  other  case  by  a  mortgage  of  the  estate  or 
interest  of  any  such  local  or  other  authority,  or  of  any  such  body  or 
proprietor  as  aforesaid,  in  the  land  or  dwellings  for  the  purposes  of 
which  the  advance  is  made ;  and  in  the  case  of  an  advance  to  a 
company  any  part  of  whose  capital  remains  uncalled  up  or  unpaid, 
by  a  mortgage  also  of  aU*  capital  so  remaining  uncalled  up  or 
unpaid  ;  and  any  such  mortgage  as  aforesaid  may  be  taken  either 
alone  or  together  with  any  other  security  wliioh  may  be  agreed 
upon ;  but  it  shaU.  not  be  incumbent  on  the  public  works  loan  com- 
missioners to  require  any  other  security : 

7.  No  money  shall  be  advanced  on  mortgage  of  any  land  or  dwellings 
solely,  unless  the  estate  therein  proposed  to  be  mortgaged  shall  be 
either  an  estate  in  fee  simple  or  an  estate  for  a  term  of  years  abso- 
lute, whereof  not  less  than  fifty  years  shall  be  unexpired  at  the  date 
of  the  advance : 

8.  The  money  advanced  on  the  security  of  a  mortgage  of  any  land  or 
dwellings  solely  shall  not  exceed  one  moiety  of  the  value,  to  be  as- 
certained to  the  satisfaction  of  the  Public  Works  Loan  Commis- 
sioners, of  the  estate  or  interest  in  such  land  or  dwellings  proposed 
to  be  mortgaged ;  but  advances  may  be  made  by  instaknents  from 
time  to  time  as  the  building  of  the  dwellings  on  the  land  mortgaged 
progresses,  so  that  the  total  advance  do  not  at  any  time  exceed  the 
amount  aforesaid ;  and  a  mortgage  may  be  accordingly  made  to 
secure  such  advances  so  to  be  made  from  time  to  time : 

9.  For  the  purposes  of  this  Act  every  such  local  or  other  authority  or 
body  as  aforesaid  is  hereby  authorized  to  pm-chase,  take,  and  hold 
land,  and  if  not  abeady  a  body  corporate  shall,  for  the  purpose  of 
holding  such  land  under  this  Act,  and  of  suing  and  being  sued  in 
respect  thereof,  be  nevertheless  deemed  a  body  corporate  with  per- 
petual succession. 

By  the  "  Labouring  Classes  Dwelling-houses  Act,  1867 "  (30  Vict. 
c.  28),  s.  2,  the  words  "  land  or  dwellings  for  the  purposes  of  which  the 
advance  is  made  "  in  the  above  section,  shaU  be  construed  to  include 
any  land,  buildings,  or  premises  held  together  with  and  for  the  same 
estate  and  interest  as  the  lands,  buildings,  or  premises  upon  which  the 
money  advanced  is  to  be  expended  under  the  provisions  of  the  said  Acts 
respectively. 

By  sect.  3  of  the  same  Act,  in  the  case  of  an  advance  under  the  pro- 
visions of  the  29  Vict.  c.  28,  to  a  company  or  society,  any  part  of  whose 
capital  remains  uncalled  up  or  unpaid,  it  shall  be  lawful,  in  England  for 
the  pubUo  works  loan  commissioners  to  dispense  with  a  mortgage  of 
such  capital  remaining  uncalled  up  or  unpaid,  or  of  such  part  thereof  as 
they  may  think  fit. 

By  the  29  Vict.  c.  28,  s.  5,  "  The  Land  Clauses  Consolidation  Act, 
1845,"  and  the  "Lands  Clauses  Consohdation  (Scotland)  Act,  1845,"  and 
any  Act  amending  the  same,  except  the  clauses  in  the  said  Acts  respec- 
tively with  respect  to  the  purchase  and  taking  of  lands  otherwise  than  by 
agreement,  shall  be  incorporated  with  this  Act,  and  for  the  purposes  of 
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those  Acts  this  Act  shall  be  deemed  the  special  Act ;  and  any  such  local 
or  other  authority  or  body  or  proprietor  as  aforesaid  exercising  the 
powers  of  tliis  Act  shall  be  deemed  the  promoters  of  the  undertaking. 

Sect.  6.  The  clauses  of  the  "  Conmiissioners  Clauses  Act,  1847,"  with 
respect  to  the  mortgages  to  be  executed  by  the  commissioners,  except  so 
far  as  the  same  may  be  inconsistent  with  the  provisions  of  the  said  Act 
of  the  twenty-fourth  and  twenty-fith  years  of  her  Majesty,  chapter 
eighty,  or  of  any  of  the  Acts  therein  recited,  shall  be  incorporated  with 
tliis  Act ;  and  in  the  construction  of  this  Act  and  of  the  said  incorporated 
clauses,  this  Act  shall  be  deemed  the  special  Act ;  and  the  local  or 
other  authority,  or  the  body  or  proprietor,  to  whom  the  loan  is  made, 
shall  be  deemed  to  be  the  commissioners;  but  the  said  incorporated 
clauses  shall  not,  so  far  as  they  prescribe  the  manner  of  executing  mort- 
gages, or  so  far  as  they  require  a  i-egister  to  be  kept  of  mortgages,  or 
transfers  of  mortgages,  apply  to  any  mortgage  made  under  this  Act  by 
any  proprietor  being  a  private  person^  and  aU  mortgages  executed  by 
any  proprietor  being  a  private  person  shall  be  executed  in  the  usual 
manner. 

Sect.  7.  Every  mortgage  under  tliis  Act  shall  confer  on  the  mortgagee 
thereunder  for  the  time  being  aU  the  rights,  powers,  and  privileges  con- 
ferred on  mortgagees  by  part  2  of  the  23  &  24  Vict.  c.  145  ;  and  any  such 
mortgage  may  confer  on  the  mortgagee  such  further  powers  of  sale  and 
other  powers,  and  may  also  contain  aU  such  covenants  and  provisions, 
as  may  be  agreed  upon ;  and  nothing  contained  in  this  Act  or  in  any 
clauses  incorporated  in  the  "Labouring  Classes  Lodging-houses  Act, 
1851,"  or  in  this  Act,  shall  be  deemed  to  limit  or  prevent  the  enforce- 
ment of  any  rights  or  remedies  which,  at  law  or  in  equity  or  by  statute, 
may  be  otherwise  incidental  to  any  such  mortgage,  either  under  the  Acts 
relating  to  the  public  works  loan  commissioners,  or  otherwise. 

Sect.  8.  Any  railway  company,  or  dock  or  harbour  company,  or  any 
other  company,  society,  or  association,  established  for  trading  or  manu- 
facturing pm-poses  in  the  course  of  whose  business  or  in  the  discharge  of 
whose  duties  persons  of  the  labouring  class  are  employed,  may  and  are 
hereby  (notwithstanding  any  Act  of  Parliament,  or  charter,  or  any  rule 
of  law  or  equity  to  the  contrary),  authorized-at  any  time  or  from  tune  to 
time  to  erect,  either  on  their,  own  land  or  on  any  other  land  (which  they 
are  hereby  authorized  to  purchase  and  hold  for  the  purpose,  and  to  pay 
for  out  of  any  funds  at  their  disposal),  dwellings  for  the  accommodation 
of  aU  or  any  of  the  persons  of  the  labouring  class  employed  by  them, 
and  shall  have  aU  the  Uke  powers  of  borrowing  and  other  powers  which 
are  hereinbefore  conferred  on  any  such  body  or  proprietor  as  herein- 
before mentioned. 

Sect.  9.  All  rules  and  regulations  made  by  the  lords  commissioners  of 
the  treasury  under  the  provisions  of  this  Act  shall  be  laid  before  Par- 
liament. 

Sect.  10.  This  Act  shall  not  extend  to  Ireland. 

By  the  18  &  19  Vict.  c.  132  (14th  August,  1855),  for  facilitating  the 
erection  of  dwelling-houses  for  the  laboming  classes,  it  is  enacted  as 
follows : — 

Sect.  1.  This  Act  may  for  all  pm'poses  be  cited  as  "  The  Labourers' 
DweUings  Act,  1855." 

Constitution  of  Company. 

Sect.  2.  Any  number  of  persons  not  less  than  six  may,  by  subscribing 
articles  of  association  or  a  schedule  thereto,  form  themselves  into  a  com- 
pany for  the  purposes  hereinafter  mentioned :  the  articles  shall  be  in  the 
form  set  forth  in  the  schedule  thereto,  or  as  near' thereto  as  circumstances 
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peniiit:  there  shall  be  set  opposite  to  the  name  of  each  subscriber  the  2.  Acts  for 

sum  subscribed. for  by  him  in  the  capital  of  the  company,  and  his  sub-  encouraging 

scription  shall  be  deemed  to  imply  a  covenant  on  the  part  of  himself,  his  tlie  Erection 

heirs,  executors,  and  admhiistrators,  to  pay  to  the  company  the  amount  of  Divelling- 

so  subscribed  for.  houses. 


Sect.  3.  The  articles  shall  be  registered  by  the  registrar  of  joint-stock  Kegistration  of 
companies,  who  shall  charge  in  respect  of  such  registration  such  fees  as  articles, 
may  from  time  to  time  be  directed  by  the  lords  of  the  committee  of  Privy 
Council  appointed  for  the  consideration  of  matters  relating  to  trade  and 
plantations,  hereinafter  called  the  Board  of  Trade ;  and  upon  such  regis- 
tration being  made  the  subscribers,  together  with  such  other  persons  as 
may  from  time  to  time  become  members  of  the  company,  shall  be  a  body 
corporate  by  the  name  prescribed  in  the  articles  of  association,  having  a 
perpetual  succession  and  a  common  seal ;  but  no  such  registration  shall 
be  made  until  it  is  proved  to  the  satisfaction  of  the  said  registrar  that 
three-fourths  of  the  proposed  capital  has  been  subscribed  for,  and  that 
ten  per  centum  upon  such  capital  has  been  paid  up. 

Sect.  4.  The  said  registrar  shall  grant  a  certificate  stating  the  date  of  Certificate  of  in 
the  incorporation  of  the  company,  and  such  certificate  shall  in  all  cases   corporation. 
h%  prima  fade  evidence  of  the  fact  of  such  incorporation. 

Sect.  5.  "  The  Companies  Clauses  Consohdation  Act,  1845,"  shall  be   8  &  9  vict.  c.  16, 
incorporated  into  and  form  part  of  this  Act,  with  the  exception  of  the  incorporated 
provisions  relating  to  the  recovery  of  damages,  and  to  the  provision  to   ^'       '*    <^  • 
be  made  for-  affording  access  to  the  special  Act ;  and  in  the  construction 
of  the  said  Companies  Clauses  Act  the  articles  of  association  shall  be 
deemed  to  be  the  special  Act,  and  the  date  of  the  incorporation  of  the 
company,  as  certified  in  manner  aforesaid,  shall  be  deemed  to  be  "  the 
time  of  the  passing  of  the  special  Act;"  and  whenever  the  term  "pre- 
scribed "  is  used  in  this  or  in  the  said  incorporated  Act,  it  shall  mean 
"  prescribed  by  the  articles  of  association." 

Bights  and  Obligations  of  Oompany. 

Sect.  6.  Every  company  incorporated  under  this  Act,  and  hereinafter  purpose  of  oom- 
referred  to  as  "  the  company,"  shall  be  estabhshed  for  the  purpose  of  pany. 
providing  dwellings  for  the  labouring  classes,  with  or  without  private 
gardens,  or  with  or  without  common  gardens  or  places  of  common  re- 
creation for  the  use  of  the  inmates  of  such  dweUuigs,  and  for  no  other 
purpose  whatever ;  and  for  the  above  pui-pose  the  company  shall  have 
power  to  accept  grants  and  leases  of  and  to  purchase  and  hold  land,  to 
erect  thereon  dwellings  for  the  labouring  classes,  and  to  let  such  dwell- 
ings to  lodgers  by  the  week  or  month,  or  to  demise  the  same  to  lessees 
for  any  estate  or  interest  not  greater  than  a  term  of  twenty-one  years, 
upon  such  terms  of  remuneration  as  they  think  fit ;  subject  to  this  pro- 
viso, that  the  company  shall  not  be  entitled  to  hold  at  any  one  time 
more  than  ten  acres  of  land,  except  with  the  licence  of  the  Committee 
of  privy  council  for  trade. 

Sect.  7.  The  following  regulations  shaU  be  made  respecting  any  dwell-   Kegulations  as 
ings  provided  by  the  company ;  that  is  to  say,—  *°  dweUings. 

1.  AH  such  dwellings  shall,  as  respects  drainage,  ventilation,  supply 
of  water,  and  necessary  conveniences,  be  constructed  and  provided 
in  such  manner  as  may  be  approved  by  the  general  board  of  health, 
and  shall  be  maintained  by  the  company  in  good  and  sufficient 
repair ; 

a.  Any  person  appointed  by  the  general  board  of  health  may  at  all 
reasonable  times  inspect  any  such  dwellings  as  aforesaid. 

Sect.  8.  The  foUowing  matters  and  tlimgs  may  be  prescribed  by  the   P;™''/^™''^^^^' 
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articles  of  association,  and  if  so  prescribed,  but  not  otherwise,  shall  be 
binding ;  that  is  to  say, — 

1.  That  the  capital  of  the  company  may,  with  the  approval  of  the 
Board  of  Trade,  and  subject  to  such  condition  as  they  may  impose, 
be  increased  by  the  issue  of  a  prescribed  number  of  shares,  and  of  a 
prescribed  amount : 

2.  That  no  premium  is  to  be  taken  in  respect  of  any  lease  granted  by 
the  company : 

3.  That  the  interest  granted  to  any  lessee  is  not  to  exceed  the  pre- 
scribed term,  such  term  being  less  than  twenty-one  years : 

4.  That  the  interest  of  a  lessee  is  not  to  be  disposed  of  without  the 
consent  of  the  directors : 

But  no  power  hereby  given  shall  be  exercised  in  such  manner  as  to 
prejudice  any  right  under  any  subsisting  lease  or  contract  for  a  lease. 

Sect.  9.  In  cases  where  it  is  prescribed  by  the  articles  of  association 
that  the  dweUings  belonging  to  the  company  are  to  be  let  only  to  lodgers 
by  the  week  or  month  and  not  for  any  greater  interval,  the  company 
may,  as  soon  as  half  the  subscribed  capital  is  paid  up,  borrow  on  the 
security  of  their  property  to  the  prescribed  amount,  such  amount  not  to 
exceed  one-third  of  such  subscribed  capital;  but  no  mortgagee  shall 
have  power  to  eject  any  tenant  before  the  expiration  of  his  tenancy ;  and 
in  no  other  case  shall  the  company  have  power  to  borrow  money. 

Sect.  10.  The  following  rules  shall  be  observed  with  respect  to  demises 
and  letting  made  by  the  company : 

1.  The  dwellings  provided  by  the  company,  with  the  private  gardens 

(if  any)^appurtenant  thei-eto,  shall  be  divided  into  such  parcels  as 

may  be  conveniently  held  in  distinct  occupations : 

3.  The  parcels  shall  be  numbered  in  arithmetical  progression,  begin- 
ning with  the  figure  one,  each  parcel  being  distinguished  by  a 
separate  number : 

3.  The  interests  of  the  lessees,  other  than  monthly  or  weekly  tenants, 
in  the  property  of  the  company,  shall  be  deemed  to  be  shares  in  a 
capital  consisting  of  the  dwelling-houses  of  the  company,  with  their 
app\u:tenances ;  and  in  all  cases  where  such  interests  are  not 
restricted  to  the  original  lessee,  the  transfer  or  transmission  of  such 
interests  shall  take  place  in  manner  in  which  the  transfer  or  trans- 
mission of  shares  takes  place  in  pursuance  of  the  said  "  Companies 
Clauses  ConsoUdation  Act,  1845,"  or  as  near  thereto  as  circum- 
stances admit ;  and  the  clauses  of  such  last-mentioned  Act  mth 
respect  to  the  transfer  or  transmission  of  shares  shall,  with  the 
necessary  alterations,  be  held  to  apply  to  the  transfer  or  transmis- 
sion of  the  interests  of  any  such  lessees  as  aforesaid. 

Sect.  11.  The  company  may  purchase  the  interest  of  any  registered 
lessee,  and  upon  such  purchase  being  made,  such  interest  shall  be 
deemed  to  be  extinguished,  and  the  company  may  demise  the  premises 
so  purchased  in  the  same  manner  as  if  no  previous  lease  thereof  had 
ever  before  been  made. 

Sect.  12.  If  any  funds  of  the  company  are  advanced  to  any  person  by 
way  of  loan,  or  are  with  a  view  of  gaining  profit  appropriated  to  any 
purpose  other  than  the  purpose  for  which  the  company  is  hereby  de- 
clared to  be  established,  every  dii-ector  of  the  company  shall,  in  addi- 
tion to  any  other  habilities  he  may  be  under  to  replace  such  funds,  be 
liable,  at  the  suit  of  any  shareholder  or  other  person,  whether  impU- 
oated  or  not  in  such  loan  or  misappropriation,  to  pay  to  such  shareholder 
or  other  person,  to  be  apphed  by  him  to  his  own  use,  in  respect  of  each 
such  advance  or  misappropriation,  a  sum  by  waj'  of  penalty  not  greater 
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in  amount  than  the  sum  so  advanced  or  misappropriated,  and  not  less 
than  haK  such  sum. 

Sect.  13.  If  any  dwelling  belonging  to  the  company  is  insufficiently 
drained  or  ventilated,  or  insufficiently  supplied  with  water  or  necessary 
conveniences,  or  is  in  a  bad  state  of  repair,  the  general  hoard  of  health 
may,  by  order  left  at  any  office  of  the  company,  or  served  on  any  director 
of  the  company,  require  the  company,  withiii  a  reasonable  time,  to  be 
specified  in  such  order,  sufficiently  to  drain,  ventilate,  and  supply  with 
water  and  necessary  conveniences,  or  put  in  a  good  state  of  repair,  such 
dwelling ;  and  if  default  is  made  in  compliance  with  the  requisitions  of 
such  notice,  the  company  shall  incur  a  penalty  not  exceeding  five 
pounds  for  every  day  during  which  such  default  continues ;  and  it  shaU 
be  lawful  for  any  justices  by  whom  such  penalty  is  imposed,  if  they 
think  fit,  to  order  the  whole  or  any  part  thereof  to  be  laid  out  in  execu- 
ting the  works  in  respect  of  which  the  penalty  is  incurred ;  and  in  addi- 
tion to  the  above  remedy  the  said  general  board  may  tliemselves  do  the 
works  I'equired  by  such  notice,  and  recover  from  the  company  in  a  sum- 
mary manner  the  expenses  of  so  doing  the  same  ;  but  any  order  made  by 
the  general  board  in  pursuance  of  this  section  may  he  appealed  against, 
and,  on  application  by  motion,  be  set  aside  or  otherwise  modified  by  any 
of  her  Majesty's  superior  courts  of  law  at  Westminster. 

Sect.  14.  If  any  person  obstructs  any  inspector  of  the  general  board  of  Penalty  on 
health  in  the  inspection  of  any  dweUing  belonging  to  the  company,  he  "ngpJoJ'o)."" 
shall  for  each  offence  incur  a  penalty  not  exceeding  five,  pounds. 

Miscellaneous. 

Sect.  15.' The  provisions  of  the  "Lands  Clauses  Consolidation  Act,  Certain prow- 

1845,"  with  reference  to  the  purchase  of  lands  by  agreement,  shaU  be  ^™^  c^istnoor- 

incorporated  with  this  Act,  and  shall  apply  to  the  purchase  of  land  by  poraied  with  this 

the  company  in  pursuance  of  this  Act.  Act. 

Sect.  16.  AU  penalties  imposed  by  this  Act,  or  by  any  bye-laws  made   Recovery  of 
in  pursuance  of  this  Act  or  of  any  Act  incorporated  herewith,  and  all     ^^  "^''" 
sums  of  money  hereby  directed  to  be  recovered  in  a  summary  manner, 
may  be  recovered  in  a  summary  manner  before  two  justices,  as  directed 
bythell&12  Vict.  c.  43. 

Sect.  17.  This  Act  shall  not  extend  to  Scotland.  Extent  of  Act. 


Schedule. 
Articles  of  Association  of  the 
The  name  of  the  company  shall  be  the 


Company. 

company, 
pounds  divided  into  shares    Sect.  6. 


days    Sect.  66. 


Sect.  82. 


2.  The  capital  of  the  company  shall  be 

of  pounds  ea-ch. 

3.  The  -first  ordinary  meeting  of  the  company  shall  be  held 

after  the  date  of  the  incorporation  of  the  company. 
i.  The  nmnber  of  directors  shall  be  ;  but  the  company  may  reduce 

such  number  to  amy  number  not  less  than  ,  amd  may  increase 

it  to  amy  number  not  exceeding 
5.  Th£  first  directors  of  the  company  shall  be  the  following  persons  ;  that  is  to   sect.  83. 

say^*  *  Insert  names 

N.B. — The  references  in  the  margin  refer  to  the  sections  of  the  "  Com-  "     "' ""'" 
panics  Clauses  Consohdation  Act,  1845." 


III.  ^(ts  for  Jhniirtibtng  Artisans'  anU  %aiio\ivtv»' 
litojUrngs. 

By  the  31  &  32  Vict.  c.  130,  which  by  sect.  1  may  be  cited  as  the 
"  Artisans'  and  Labourers'  Dwellings  Act,  1868,"  after  reciting  that  it  is 

2  0  2 


564 

3.  Acts  for 

improving 

Artisans'  and 

Labourers' 

Dwellings. 

Application  of 
Act,  and  defini- 
tion of  "local 
aulliority," 
"local  rate," 
and  "  clerk  of 
local  authority." 


iLj)Bgttt8:=1|ottse». 


§111. 


expedient  to  make  provision  for  taldng  down  or  improving  dwellings 
occupied  by  working  men  and  their  families  wMcli  are  unfit  for  human 
habitation,  and  for  the  building  and  maintenance  of  better  dwellings 
for  such  persons  instead  thereof,  it  is  enacted  as  foUows  : — 

Sect.  2.  Tliis  Act  shall  apply  only  to  the  places  named  in  the  first 
cohimn  of  table  (A)  in  the  first  schedule  annexed  hereto ;  and  "  local 
authority,"  "local  rate,"  and  "clerk  of  local  authority"  shall  mean 
"  the  bodies  of  persons,"  "rate,"  and  "  officer  "  in  that  table  in  that  be- 
half mentioned ;  and  the  said  table  shall  be  of  the  same  force  as  if  it 
were  enacted  in  the  body  of  this  Act :  Provided  always,  that  this  Act 
shall  not  apply  to  any  city,  borough,  town,  or  place  that  would  otherwise 
be  included  within  the  said  table,  the  population  whereof  does  not 
according  to  the  census  for  the  time  being  in  force  amount  to  the 
number  of  ten  thousand  persons. 

Sect.  3.  The  following  words  and  expressions  have  in  this  Act  the 
following  meanings,  unless  excluded  by  the  subject  or  context ;  that  is 
to  say, — 

The  word  "  street"  includes  any  court,  alley,  street,  square,  or  row  of 

houses : 
The  word  "premises  "  means  any  dwelling-house  or  inhabited  build- 
ing, and  the  site  thereof,  vsdth  the  yard,  garden,  outhouses,  and 
appurtenances  belonging  thereto  or  usually  enjoyed  therewith : 

The  expression  "  owner,"  in  addition  to  the  definition  given  by  the 
"  Lands  Clauses  Act,"  shall  include  aU  lessees  or  mortgagees  of  any 
premises  required  to  be  dealt  v?ith  under  this  Act,  except  persons 
holding  or  entitled  to  the  rents  and  profits  of  such  premises  for 
a  term  of  years,  of  which  twenty-one  years  do  not  remain  unex- 
pired: 

"Person"  shall  include  a  body  of  persons,  corporate  or  unincor- 
porate : 

"  Quarter  sessions  "  shall  include  general  sessions,  and  in  Ireland 
shall  mean,  in  tovims  and  boroughs,  where  there  are  separate  quarter 
sessions,  the  quarter  sessions  of  said  boroughs  and  towns,  and  in 
boroughs  where  there  are  no  separate  quarter  sessions,  the  quarter 
sessions  of  the  divisions  of  the  courts  in  which  such  tovms  or 
boroughs  shall  be  situate : 

"  Officer  of  health"  shall  mean  and  include  medical  officer  of  health, 
sanitory  inspector,  or  any  statutory  officer  performing  the  duties 
which  a  medical  officer  or  sanitory  inspector  performs  under  or  by 
virtue  of  any  Act  of  Parhament : 

In  all  cases  in  which  the  name  of  a  local  authority,  local  court,  magis- 
trate, or  officer  having  any  local  jurisdiction  in  respect  of  their  or 
his  office  is  referred  to,  without  mention  of  the  locality  to  which  the 
jiu-isdiction  extends,  such  reference  is  to  be  understood  to  indicate 
the  local  authority,  local  court,  magistrate,  or  officer  having  juris- 
diction in  that  place  within  wliich  are  situate  the  premises  or  other 
subject  matter  or  any  part  thereof  to  which  such  reference  applies : 

"  The  metropolis  "  shall  not  include  the  city  of  London  or  the  liberties 
thereof,  but  shall  include  all  other  parishes  or  places  within  the 
jurisdiction  of  the  metropolitan  board  of  works : 

"  Borough  "  in  England  shall  mean  any  place  for  the  time  being  sub- 
ject to  the  5  &  6  Wm.  4,  c.  76. 

As  to  appoint-  Sect.  4.  If  in  any  place  to  wliich  this  Act  applies  there  is  no  officer  of 

ment  of  officers  health  within  the  meaning  of  tliis  Act,  the  local  authority,  with  the 

paymOTtof"'  approval  of  one  of  her  Majesty's  principal  secretaries  of  state,  shaU 

salaries.  forthwith  appoint  such  an  officer  for  such  period  as  shall  be  necessary, 
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shall  assign  him  his  duties,  and  pay  him  such  salary  or  emoliunent  out  3-  Acts  for 
of  the  local  rate  as  they,  with  such  approval  as  aforesaid,  shall  think  fit.      improving 

The  local  authority,  with  the  like  approval,  may  from  time  to  time  Artisans' and 

remove  any  officer  appointed  under  this  section,  and  iu  manner  aforesaid  Labourers' 
appoint  another  officer  in  his  place.  BwelUin/s. 

Sect.  5.  If  in  any  place  to  wliich  this  -Act  applies  the  officer  of  health  Officer  of  health 

find  that  any  premises  therein  are  in  a  condition  or  state  dangerous  to  *°  ''???■■'  '^l  "^ 

health  so  as  to  be  unfit  for  human  habitation,  he  shall  report  the  same  premises. 
in  manner  hereinafter  provided  to  the  local  authority. 

Sect.  6.  Eveiy  report  made  under  tliis  Act  by  the  officer  of  health  ^"^Xer  cries 

shall  be  made  in  wilting  and  delivered  to  the  clerk  of  the  local  authority,  of  report  to  ^ 

and  the  local  authority  shall  refer  such  report  to  a  surveyor  or  engineer,  clerk  of  local 

who  shall  thereupon  consider  the  report  so  furnished  to  him,  and  report  shaifrefc'r  the" 

to  the  local  authority  what  is  the  cause  of  the  evil  so  reported  on,  and  same  to  a  sur- 

the  remedy  thereof;  and  if  such  evil  is  occasioned  by  defects  in  any  pre-  ''«>''»".  «'^- 
mises,  whether  the  same  can  be  remedied  by  structural  alterations  and 
improvements  or  otherwise,  or  whether  such  premises,  or  any  and  what 
part  thereof,  ought  to  be  demolished. 

Sect.  7.  Upon  receipt  of  the  report  of  the  surveyor  and  engineer,  the 
local  authority  shall  cause  copies  of  both  the  reports  to  be  given  to  the 
owner,  with  notice  of  the  time  and  place  appointed  by  the  local  autho- 
rity for  the  consideration  thereof,  and  such  owner  shall  be  at  liberty  to 
attend  and  to  state  his  objections  (if  any)  to  such  reports,  or  either  of 
them,  including  therein  any  objection  that  the  necessary  works  ought  to 
be  done  by  or  at  the  expense  of  some  other  person  or  persons,  or  at  the 
expense  of  the  parish  or  district  ia  which  the  premises  are  situate  ;  and 
on  such  objections  the  local  authority  shall  make  an  order  in  writing, 
signed  by  the  clerk  of  such  local  authority,  which  shall  be  subject  to 
appeal  in  manner  hereinafter  mentioned;  and  if  such  objections  are 
overruled,  the  local  authority,  if  they  deem  it  necessary,  shall  cause  to 
be  prepared  a  plan  and  specification  of  the  works  (if  any),  and  an  estunate 
of  the  cost  of  such  works,  required  to  be  executed. 

Sect.  8.  The  clerk  of  the  local  authority  shall  thereupon  forthwith   Ciork  of  local 
give  notice  to  the  owner  of  the  premises,  informing  him  that  a  plan  and   noiioe"o'owife'r,° 
specification  and  estimate  of  the  cost  of  such  works  as  are  required  in   of  plan,  etc.,  of 
reference  thereto  have  been  prepared,  and  that  such  plan  and  speoifica-   {,a'h'g been  pre- 
tion  and  estimate  may,  if  such  owner  thinli  fit,  be  inspected  and  trans-   pared, 
cribed  by  him  or  his  agent  at  the  office  of  the  clerk  of  the  local  authority 
without  charge;  and  any  such  owner  may  at  any  time  wdthin  three 
weeks  after  the  receipt  of  such  notice  state  in  writing  to  the  clerk  of  the 
local  authority  any  objection  which  he  may  entertain  to  the  said  plan, 
specification,  and  estimate,  or  any  of  them,  and  may  attend  at  a  time 
and  place  to  be  appointed  for  such  purpose  by  the  loo.al  authority  to 
support  such  objections ;  and  the  local  authority  shall  thereupon  make 
such  order  in  I'elation  thereto  as  they  may  think  fit ;  and  if  they  decide 
that  any  alteration  is  to  be  made  in  the  said  plan,  specification,  and 
estimate,  the  local  authority  shall  cause  such  alteration  to  be  made  ac- 
cordingly, and  the  plan  and  specification  and  estimate  so  amended  shall 
be  the  plan  and  specification  and  estimate  according  to  which  the  works 
shall  be  executed. 

Sect.  9.  Any  person  aggrieved  by  any  order  of  the  local  authority,  or   persons  ag- 
liis  agent,  may  appeal  against  the  same  to  tiie  Court  of  quarter  sessions   fff„''J;'}a''^tiw?ii.y 
held  next  after  the  making  of  the  said  order,  but  the  appellant  shall  not   ^ay  appeal 
be  heard  in  support  of  the  appeal  unless,  within  one  calendar  month   against  the 
after  the  maldng  of  the  order  appealed  against,  he  give  to  the  clerk  of  *'""'^- 
the  local  authority  notice  in  writing  stating  his  intention  to  appeal,  to- 
gether with  a  statement  in  writing  of  the  grounds  of  appeal,  and  shall, 
within  two  days  after  giving  such  notice,  enter  into  a  recognizance  be=  « 
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ilhproving  try  such  appeal  at  the  said  Court,  and  to  abide  the  order  of  and  pay 
Artisans'  and  such  costs  as  may  be  awarded  by  the  Court  or  any  adjoui-nment  thereof; 
Labourers'  and  the  Court,  upon  the  appearing  of  the  parties,  or  upon  their  making 
Dwellings,      default,  shall  have  fuU  power  and  jurisdiction  to  make  such  order  and 

give  such  directions  as  under  the  circumstances  shall  seem  just,  and 

may,  according  to  its  discretion,  award  such  costs  to  the  party  appeahng 
or  appealed  against  as  they  think  proper,  and  the  determination  of  the 
Court  in  or  concerning  the  premises  shall  be  conclusive  and  binding  on 
all  persons  to  aU  iatents  or  purposes  whatsoever :  Provided, 

First,  that  if  there  be  not  time  to  give  such  notice  and  enter  into  such 
recognizance  as  aforesaid,  then  such  appeal  may  be  made  to,  and 
such  notice,  statement,  and  recognizance  be  given  and  entered  into 
for  the  next  sessions  at  which  the  appeal  can  be  heard : 

Secondly,  that  on  the  hearing  of  the  appeal,  no  grounds  of  appeal  shall 
be  gone  into  or  entertained  other  than  those  set  forth  in  such  state- 
ment as  aforesaid : 

Tliirdly,  that  in  any  case  of  appeal  the  Court  shall,  at  the  request  of 
either  party,  state  the  facts  specially  for  the  determination,  in 
England  or  Ireland,  of  her  Majesty's  Court  of  Queen's  Bench,  or  in 
Scotland  of  either  division  of  the  Court  of  Session,  in  which  case  it 
shall  be  lawful  to  remove  the  proceedings,  by  writ  of  certiorari  or 
by  petition,  into  the  said  Courts  of  Queen's  Bench  or  to  the  Court 
of  Session  respectively : 

Fourthly,  that  pending  any  appeal  no  work  shall  be  done  nor  proceed- 
ings taken  under  any  order  until  after  the  determination  of  such 
appeal,  or  it  shall  cease  to  be  prosecuted. 

Sect.  10.  If  the  owner  appeal  from  the  decision  of  the  local  authority 
upon  the  objection  that  he  is  not  responsible  for  the  state  and  condition 
of  his  premises,  he  shall  be  bound  to  give  notice  of  his  appeal,  and  a 
statement  in  writing  of  the  ground  thereof,  to  the  person  or  persons,  or 
to  the  parish  or  district,  alleged  by  him  to  be  the  occasion  of  his  premises 
being  in  such  a  state  or  condition  as  to  render  them  hable  to  be  reported 
upon  under  the  provisions  of  the  Act,  and  such  person  or  persons,  or 
parish  or  district,  may  appear  before  the  Court,  and  be  heard  against 
his  or  their  alleged  liability. 

Sect.  11.  If  the  local  authority  shall  decide  in  favour  of  the  objection 
of  the  owner  of  the  premises  that  some  other  person  or  persons,  or  that 
the  parish  or  district  in  which  the  premises  are  situate,  is  or  are  respon- 
sible for  the  state  and  condition  of  his  premises,  the  local  authority  shall 
forthwith  send  copies  of  the  reports  of  the  officer  of  health  and  of  the 
surveyor  or  engineer  to  such  person  or  persons,  or  to  the  officer  of  such, 
parish  or  district,  together  with  notice  of  his  or  tlieir  alleged  liability, 
and  shall  appoint  a  tune  and  place  for  hearing  the  parties  so  alleged  to 
be  liable,  and  give  notice  thereof  to  the  said  parties  and  also  to  the 
owner  of  the  premises,  and  the  local  authority  shall  make  such  order 
thereupon  as  to  them  shall  seem  just,  and  the  same  shaU  be  subject  to 
appeal  in  maimer  aforesaid. 

Sect.  12.  If  and  whenever  any  fom-  or  more  householders  living  in  or 
near  to  any  street  by  writing  under  their  hands  represent  to  the  officer 
of  health  that  in  or  near  that  street  any  premises  are  in  a  condition  or 
state  dangerous  to  health  so  as  to  be  unfit  for  human  habitation,  he 
shall  forthwith  inspect  the  premises,  and  report  thereon ;  but  tlie  ab- 
sence of  any  such  representation  shall  not  excuse  him  from  inspecting 
any  premises,  and  reporting  thereon. 

If  local  authority       Sect.  13.  In  the  event  of  the  local  authority  declining  or  neglecting 
neglect  to  en-       fgj.  y^g  gpace  of  tliree  calendar  months  after  receiving  such  report  to 
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§  III.  aotrsttts^itotwes. 

take  any  proceedings  -to  put  this  Act  in  force,  the  householders  who 
signed  such  representation  may  address  a  memorial  to  the  secretary  of 
state  stating  the  circumstances,  and  asldng  tliat  an  inquiry  be  made, 
and  upon  receipt  of  such  memorial  the  said  secretary  of  state  may  direct 
the  local  authority  to  proceed  under  the  provisions  of  the  Act,  and  such 
direction  shall  be  binding  on  the  local  authority. 

Sect.  14.  Within  three  calendar  months  after  the  service  on  the  owner 
of  the  order  by  the  clerk  of  the  local  authority,  or,  in  the  case  of  appeal, 
within  one  calendar  month  after  the  order  of  quarter  sessions,  or,  in  the 
event  of  a  further  appeal,  within  one  calendar  month  after  the  order  of 
the  Court  of  final  appeal,  the  persons  so  served  with  the  order  of  the 
local  authority  shall  each  of  them  signify  in  writing  to  the  clerk  of  the 
local  authority  whether  he  is  willing  to  effect  the  works  required  to  be 
executed  ;  and  where  two  or  more  persons  shall  so  signify,  the  right  of 
effecting  the  works  shall  be  given  first  to  the  person  whose  ownership  is ' 
first  or  earliest  in  title. 

Sect.  15.  Where  the  owner  of  the  premises  and  his  residence  or  place   Service  of  notice 
of  business  are  known  to  the  local  authority,  it  shaU  be  the  duty  of  the   <"'  owner  wiiose 
clerk  of  the  local  authority,  if  the  owner  he  residing  or  have  a  place  of  dencearekaown. 
business  witliin  the  district  of  such  local  authority,  to  give  any  notice  by 
this  Act  required  to  be  served  on  him  to  the  owner,  or  for  him,  to  some 
inmate  of  his  place  of  residence  or  business  witliin  the  place ;  and  if  he 
be  not  residing  within  such  district,  or  has  no  place  of  business  therein, 
then  to  send  the  notice  by  post  in  a  registered  letter  addressed  to 
the  owner  at  his  place  of  residence  or  business ;   provided  that  the 
notice  served  upon  the  agent  of  the  ovmer  shall  be  deemed  notice  to  the 
owner. 

Sect.  16.  Where  the  owner  of  the  premises  or  his  residence  or  place  Service  of  ncice 

of  business  is  not  known  to,  or  after  diligent  inquiry  cannot  be  found  by  n"mror  resi'l"'*" 

the  local  authority,  then  the  clerk  of  the  local  authority  may  serve  the  dencc  is  not 

notice  by  leaving  it,  addressed  to  the  owner,  with  some  occupier  of  the  •'"own. 
premises,  or  if  there  be  not  an  occupier,  then  by  causing  it  to  be  put  up 
on  some  conspicuous  part  of  the  premises. 

Sect.  17.  Every  notice  required  to  be  given  by  the  clerk  of  the  local   Notices  to  bo 
authority  by  this  Act  shall  be  in  writing  or  print,  or  partly  in  writing  locarauthority. 
and  partly  in  print,  and  shall  be  signed  by  the  clerk  of  the  local  authority 
or  deputy  appointed  by  him. 

Sect.  18.  The  owner  on  whom  the  local  authority  shaU.  have  imposed 
in  the  first  instance  the  duty  of  executing  the  work  shall,  vidthin  two 
calendar  months  thereafter,  commence  the  works  as  shown  on  the  plan 
and  described  in  the  specification,  and  shall  dOigently  proceed  with  and 
complete  the  same  in  conformity  with  the  specification  to  the  satisfaction 
of  the  surveyor  or  engineer  appointed  by  the  local  authority ;  and  if  such 
owner  shall  fail  therein,  the  local  authority  shall  require  the  owner  next 
in  order  as  aforesaid  to  execute  the  said  works,  and  in  case  of  his  default 
shall  require  the  remaining  owners  in  their  order  as  afoi-esaid ;  and  if  all 
such  owners  shall  make  default,  the  local  authoiity  shall,  as  the  case 
may  seem  to  them  to  require,  either  order  the  premises  to  be  shut  up  or 
to  be  demolished,  or  may  themselves  execute  the  required  works  in  con- 
formity -with  the  specification. 

Sect.  19.  Where  the  local  authority  themselves  execute  the  works, 
they  may  apply  to  the  Court  of  quarter  sessions  having  jurisdiction  over 
the  place  of  which  they  are  the  local  authority  for  an  order  charging  on 
the  premises  on  which  the  works  have  been  executed  the  amount  of  aU 
costs,  charges,  and  expenses  that  have  been  incurred  by  such  authority 
in  or  about  the  execution  of  such  works,  including  the  costs  of  obtaining 
tlie  order ;    and  the  Court  of  qviarter  sessions,  when  satisfied  of  the 
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amount  so  expended,  shall  make  an  order  accordingly,  charging  on  the 
premises  the  amount  of  such  costs,  charges,  and  expenses,  together  with 
interest  at  the  rate  of  four  pounds  per  cent,  per  annum,  and  such  order 
shall  be  filed  and  recorded  in  manner  hereinafter  mentioned,  and  there- 
upon the  amount  of  principal  and  interest  thereby  secured  shall  be  a 
charge  on  the  house,  bearing  interest  at  four  per  centum,  and  having 
priority  over  all  other  estates,  incumbrances,  and  interests  whatsoever, 
and  the  local  authority  shall,  for  the  purpose  of  obtaining  satisfaction  of 
the  moneys  so  charged,  or  of  any  interest  thereon,  be  deemed  to  be  a 
mortgagee  of  an  absolute  estate  in  the  house,  and  shall  be  uivested  with  all 
the  powers  conferred  on  mortgagees  by  part  2  of  the  Act  of  the  session 
of  the  twenty-third  and  twenty-fourth  years  of  the  reign  of  her  present 
Majesty,  chapter  one  hundred  and  forty-five,  and  in  Scotland  such  order 
shall  be  recorded  in  the  appropriate  register  of  sasines. 

Sect.  20.  If  the  requirements  of  the  order  involve  tbe  total  demolition 
and  not  the  improvement  of  the  premises  specified  therein,  tlie  owner 
shall,  within  three  months  after  service  of  the  order,  proceed  to  take 
down  and  remove  the  premises,  and  if  such  owner  fail  therein,  then  the 
local  authority  shall  proceed  to  take  down  and  remove  the  same ;  and 
the  local  authority  shall  sell  the  materials,  and  after  deducting  the  ex- 
penses incident  to  such  taking  down  and  removal,  pay  over  the  balance 
of  moneys,  if  any,  to  the  owner. 

Sect.  21.  Where  at  the  time  of  maldng  the  order  the  premises  specified 
therein,  or  any  part  thereof,  are  or  is  subject  to  any  tenancy  from  year 
to  year,  or  for  a  year  or  for  any  less  term,  the  local  authority  shall  give 
notice  to  every  such  tenant,  stating  the  time  at  which  such  tenancy  will 
be  determined. 

Sect.  22.  Provided  always,  that  nothing  in  this  Act  contained  shaR 
prejudice  or  interfere  with  the  rights  or  remedies  of  any  owner  for  the 
Ijreach,  nonobservanoe,  or  nonperformance  of  any  covenant  or  contract 
entered  into  by  a  tenant  or  lessee  in  reference  to  any  premises  in  respect 
of  which  any  order  shall  be  made  by  a  local  authority ;  and  if  any  owner 
shall  be  obliged  to  take  possession  of  any  premises  in  order  to  comply 
with  any  order  made  under  the  provisions  of  tliis  Act,  such  entry  or 
taking  possession  shall  not  affect  his  right  to  avail  liimself  of  any  such 
breach,  nonobservanoe,  or  nonperformance  that  may  have  occurred  prior 
to  his  so  taldng  possession. 

Sect.  23.  If  the  order  be  that  the  premises  require  improvement,  the 
owner,  including  therein  the  owner  of  the  first  estate  of  inheritance,  if 
he  tliink  fit,  may,  instead  of  effecting  the  works  required  by  the  plan  and 
specification,  talje  down  the  premises  ;  but  in  every  such  case,  and  also 
in  the  event  of  the  owner  desiring  to  retain  the  site  of  the  premises  re- 
quired by  the  order  to  be  totally  demolished,  no  house  or  other  building 
or  erection  shall  be  erected  on  all  or  any  part  of  the  site  of  tlie  premises 
so  taken  down  wliioh  shall  be  injurious  to  health ;  and  the  local  au- 
thority may  at  any  time  make  an  order  upon  the  o'mier  to  abate  or  alter 
the  said  house,  building,  or  erection,  as  the  case  may  require ;  and  in 
the  event  of  nonoomphance  mth  such  order  the  local  authority  may,  at 
the  expense  of  the  owner  thereof,  abate  or  alter  any  house  or  other 
building  or  erection  at  any  time  wholly  or  partly  erected  contrary  to  the 
provisions  of  this  section. 

Sect.  24.  When  there  are  two  or  more  o's^'ners  of  any  premises,  and 
it  appears  ,to  any  two  justices  in  petty  sessions,  on  application  of  any 
owner  of  such  premises,  that  the  interest  of  the  applicant  in  the  premises 
will  be  prejudiced  by  the  neglect  and  default  of  any  other  owner  to  deal 
with  the  premises  in  conformity  with  the  order  so  made,  it  shall  be  law- 
ful for  such  justices,  if  the  applicant  undertake  to  their  satisfaction  to 
bring  the  premises  into  conformity  with  such  order,  to  make  an  order 


§111. 
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empowering  the  applicant  forthwith  to  take  possession  of  the  premises, 
and  to  do  all  such  worics  as  may  be  necessary  for  bringing  the  same  into 
conformity  with  such  order,  and  within  such  time  as  shall  be  fixed  by 
such  justices,  and  on  noncompliance  by  such  last-mentioned  applicant 
with  his  undertaking,  it  shall  be  lawful  for  the  justices  to  make  a  like 
order  in  favour  of  any  other  owner. 
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Sect.  35.  Where  any  owner  has  completed  any  works  required  to  be   Grant  of  annuity 
executed  by  a  local  authority  in  pursuance  of  this  Act,  he  may  on  the   '"  owner  on  com. 
completion  thereof  apply  to  the  local  authority  for  a  charging  order  ^  °  '""'  ""^ 
charging  on  the  premises  on  which  the  works  have  been  executed  an 
annuity  as  compensation  to  the  owner  for  the  expenditure  incurred  by 
him  in  executing  such  works,  and  shall  produce  to  the  local  authority 
the  certificate  of  their  surveyor  or  engineer  that  the  works  have  been 
executed  to  his  satisfaction,  and  also  .the  accounts  and  vouchers  for 
such  works,  and  the  local  authority,  when  satisfied  that  the  owner  has 
duly  executed  such  works,  shall  make  a  charging  order  accordingly. 

The  annuity  charged  shall  be  a  sum  of  six  pounds  for  every  ^100  of 

such  expenditure,  and  so  in  proportion  for  any  less  sum,  to  commence 

from  the  date  of  the  order,  and  to  be  payable  for  a  term  of  thirty  years 

to  the  owner  named,  in  such  order,  his  executors,  administrators,  or 

■  assigns. 

Charging  orders  made  under  this  Act  shall  be  made  according  to  the 
Form  marked  A.  in  the  Second  Schedule  hereto  annexed,  or  as  near 
thereto  as  the  circumstances  of  the  case  will  admit. 

The  costs  of  obtaining  the  order  to  be  allowed  by  the  local  authority 
shaU  be  deemed  to  be  part  of  the  expenditure  incurred  by  the  owner. 

Sect.  26.  Every  annuity  created  by  a  charging  order  under  this  Act  inoidence  of 
shall  be  a  charge  on  the  premises  comprised  in  the  order,  having  priority  °  '"^^*' 
over  all  existing  and  future  estates,  interests,  and  incumbrances,  with  the 
exception  of  quit-rents  and  other  charges  incident  to  tenure,  tithe  commu- 
tation rentcharges,  and  any  charges  created  under  any  Act  authorizing 
advances  of  public  money;  and  where  more  annuities  than  one  are 
chargeable  under  this  Act  on  any  premises,  such  annuities  shall,  as 
between  themselves,  take  order  according  to  their  respective  dates, 

Sect.  27.  Every  annuity  charged  on  any  premises  by  a  charging  order   Charges  recover- 
under  this  Act  may  be  recovered  by  the  persons  for  the  time  being  chargl/hJlieu 
entitled  to  the  same  by  the  same  means  and  in  the  like  manner  in  all   of  tithes, 
respects  as  if  it  were  a  rentcharge  granted  by  deed  out  of  the  premises 
by  the  owner  thereof 

Sect.  28.  An  order  made  in  pursuance  of  this  Act  charging  an  an- 
nuity on  any  premises  shall  be,  both  at  law  and  in  equity,  conclusive 
evidence  that  all  notices,  acts,  and  proceedings  by  tliis  Act  directed  with 
reference  to  or  consequent  on  the  obtaining  such  order,  or  the  making 
such  charge,  have  been  duly  served,  done,  and  taken,  and  that  such 
charge  has  been  duly  created,  and  that  it  is  a  valid  chai'ge  on  the  pre- 
mises declared  to  be  subject  thereto. 

Sect.  29.  Every  charging  order  made  in  pursuance  of  this  Act  relat- 
iug  to  premises  in  Middlesex  or  Yorkshire  shall  be  registered  in  the 
same  manner  respectively  as  if  such  charge  were  made  by  deed  by  the 
absolute  owner  of  such  lands  without  the  aid  of  this  Act ;  and  a  copy  of 
every  such  charging  order  of  the  certificate  of  such  siu-veyor  or  engineer 
as  aforesaid,  together  with  a  copy  of  the  accounts  as  passed  by  the  local 
authority,  and  which  copies  shall  be  certified  to  be  true  copies  by  the 
clerk  of  such  local  authority,  shall,  witliin  six  months  after  the  date  of 
such  charging  order,  be  deposited  with  the  clerk  of  the  peace  of  the 
county  in  which  the  premises  are  situate,  who  shall  be  entitled  to  a  fee 
of  ten  sMUings  for  filing  and  recording  the  same ;  and  ewei-y  charging 


An  order  to  be 
evidence  of  com- 
pliance with  Act. 


Registry  of 
charging  order 
on  premises  in 
Middlesex  and 
Yorltshire. 
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ordei-  made  in  pursuance  of  tliis  Act  relating  to  premises  in  Scotland 
shall  be  recorded  in  the  appropriate  register  of  sasines. 

Sect.  30.  The  proprietor  of  any  charge  may,  by  deed  under  seal, 
stamped  with  the  same  ad  valorem  stamp  as  if  it  were  an  assignment  of 
a  charge  created  by  deed,  assign  the  benefit  of  the  charging  order,  or  of 
any  portion  of  the  charge  comprised  therein,  to  any  other  person ;  and 
on  such  assignment  being  executed,  the  assignee  shall  have  the  same 
rights  under  the  order  as  the  proprietor  would  have  had  if  no  such 
assignment  had  been  executed ;  and  any  assignee  of  a  charging  order 
may,  by  deed  stamped  in  manner  aforesaid,  assign  the  charge  to  any 
other  person.  Any  assignment  of  a  charging  order  may  be  in  the  form 
marked  B  in  the  schedule  hereto,  or  in  any  other  convenient  form. 

As  to  expenses  Sect.  31.  AH  expenses  incurred  by  the  local  authority  in  ptirsuance  of 

ritir*^  ^""'°'  ^^  ^'^^  sh.a,\i  be  defrayed  by  "them  out  of  a  special  local  rate,  not 
exceeding  twopence  in  the  pound  in  any  year,  which  they  are  hereby 
empowered  to  assess  a,nd  levy  for  the  purposes  of  this  Act. 

Sect.  32.  The  pubHc  works  loan  commissioners,  as  defined  by  the 
"  Pubhc  Works  Loan  Act,  1853,"  may,  if  they  think  fit,  lend  to  any  local 
authority,  and  any  local  authority  may  borrow  from  the  said  commis- 
sioners, such  simis  as  the  said  authority  may  require  for  the  purposes  of 
this  Act,  but  the  amount  of  every  loan  shall  be  sanctioned  by  the  lords 
commissioners  of  the  treasury. 

Sect.  33.  Any  summons,  notice,  writ,  or  other  proceeding  at  law  or  in 
equity,  or  otherwise,  in  relation  to  carrying  into  effect  the  objects  and 
purposes  of  this  Act,  required  to  be  served  upon  the  local  authority,  may 
be  lawfully  served  by  dehvering  the  same  to  the  clerk  of  the  local  autho- 
rity, or  leaving  the  same  at  his  office  with  some  person  employed  there 
by  him. 

Sect.  34.  Any  notice,  demand,  or  other  written  document  served  by 
the  local  authority  for  the  purposes  of  this  Act  shall  be  signed  by  the 
clerk  of  the  local  authority. 

Sect.  35.  Where  any  person  at  any  time  obstructs  the  officer  of  health 
or  other  person  acting  in  the  performance  of  anytliing  wliich  the  local 
authority  or  their  officers  respectively  are  by  this  Act  required  or  autho- 
rized to  do,  every  person  so  offending  shall  for  every  such  offence  forfeit 
not  exceeding  twenty  pounds. 

Sect.  36.  If  the  occupier  of  any  premises  prevents  the  owner  thereof, 
or  if  the  owner  or  occupier  of  any  premises  prevents  the  officer  of  health, 
or  their  officers,  agents,  servants,  or  workmen,  from  carrying  into  effect 
with  respect  to  the  premises  any  of  the  provisions  of  this  Act,  after 
notice  of  the  intention  so  to  do  has  been  given  to  the  occupier,  or,  as  the 
case  shaU  be,  to  the  owner,  any  justice  on  proof  thereof  may  make  an 
order  in  writing  requiiing  the  occupier  to  pei-mit  the  owner,  or,  as  the 
case  shall  be,  requiring  the  owner  or  occupier,  or  both,  to  permit  the 
officer  of  health,  or  the  local  authority,  and  their  officers,  agents,  servants, 
and  workmen,  to  do  all  tilings  requisite  for  carrying  into  effect  with 
respect  to  the  premises  the  provisions  of  tliis  Act ;  and  if  at  the  expira- 
tion of  ten  days  after  the  service  of  such  order  of  the  justice  the  occupier 
or  owner  fails  to  comply  therewith,  every  person  so  offending  shall  for 
every  day  during  which  the  failure  continues  forfeit  not  exceeding  twenty 
pounds:  Pi-ovided  that  during  any  such  failure  by  the  occupier  the 
owner,  unless  assenthig  thereto,  shall  not  be  liable  to  the  forfeitm-e. 

Sect.  37.  The  local  authority  may  appear  before  any  judge,  justices, 
borough  magistrates,  sheriff,  or  sheriff  substitute,  by  their  clerk,  and  any 
company  or  body  corporate  may  appear  before  the  said  magistrate  or 
magistrates  by  any  member  of  their  board  of  management. 


Power  to  public 
works  loan  com- 
missioners to 
advance  moneys 
to  local  autho- 
rity. 


Service  of  notice 
on  the  local 
authority. 


Notices  served 
by  local  autho- 
rity to  be  signed 
by  the  clerk. 

Penalty  for 
obstructing 
officer  of  health, 
etc.,  in  execution 
of  Act. 


Penalty  for  pre- 
venting execu- 
tion of  Act. 


Appearance  of 
local  authority. 
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Sect.  38.  Penalties  under  this  Act  may  be  recovered  before  two  jus- 
tices ia  manner  directed  by  the  11  &  12  Vict.  c.  43,  or  any  Act  amend- 
ing the  same. 

Sect.  39.   [Application  of  Act  to  Scotland.] 

Sect.  40.   [Application  to  Ireland.] 

Sect.  41.  Any  act,  power,  or  jurisdiction  hereby  authorized  to  be  done 
or  exercised  by  two  justices  may  be  done  or  exercised  by  the  following 
magistrates  within  their  respective  jurisdictions ;  that  is  to  say :  As  to 
England,  by  any  metropolitan  police  magistrate  or  other  stipendiary 
magistrate  sitting  alone  at  a  police  court  or  other  appointed  place,  or  by 
the  Lord  Mayor  of  the  city  of  London,  or  any  alderman  of  the  said  city, 
sitting  alone  or  with  others,  at  the  Mansion  House  or  Guildhall. 
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FIRST  SCHEDULE. 

Table  A. 
England  and  Wales. 


Places  to  which  Act 
applies. 


The  City  of  Lon- 
don and  the  li- 
berties thereof. 
-11  &  12 
Vict.  0. 
163. 
14  &  15 
Vict.  0. 
91. 


Local 
Acts. 


The  metropolis. 


Boroughs    not 
within  the  juris- 
diction of   such 
local    board    as 
aforesaid. 


Any  town  not  in- 
cluded in  the 
above  descrip- 
tions, and  under 
the  jurisdiction 
of  commission- 
ers, trustees,  or 
other  persons  en- 
trusted by  any 
local  Act  with 
powers  of  im- 
proving, clean- 
sing, or  paving 
any  town. 


Description  of  local 
authority. 


Commissioners  of 
sewers  of  the 
City  of  London. 

Local  Act,  11  & 
12  Vict.  0.  163. 


The  vestries  and 
district  boards 
under  the  Act 
18  &  19  Viet.  c. 
120,  within  then- 
respective  pa- 
rishes and  dis- 
tricts, 

The  mayor,  alder- 
men, and  bur- 
gesses, acting  by 
the  councU. 


The  commission- 
ers, trustees,  or 
other  persons  en- 
trusted by  the 
local  Act  .  with 
powers  of  im- 
proving, cleans- 
ing, or  paving 
the  town. 


Description  of  local 
rate. 


The  consolidated 
rate,  11  &  12 
Vict.  c.  163,  s. 
158. 


Rate  to  be  levied 
for  defraying  the 
expenses  of  the 
Act  18  &  19  Vict, 
c.  120. 


The  borough  fund 
or  other  property 
applicable  to  the 
purposes  of  a 
borough  rate  or 
the  borough  rate. 

Any  rate  leviable 
by  such  commis- 
sioners, trustees, 
or  other  persons, 
or  other  funds 
applicable  by 
them  to  the  pur- 
poses of  improv- 
ing, cleansing, 
or  paving  the 
town. 


Description  of  clerk 
of  local  authority. 


The  clerk  to  the 
commissioners. 
11  &  12  Vict.  c. 
163,  B.  25. 


Clerk  of  the  ves- 
tries or   district ' 
boards. 


The  town  clerk. 


The  clerk  of  the 
commissioners  or 
trustees  or  other 
persons  or  other 
officer  perform- 
ing the  duties  of 
clerk. 
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FIRST   SCHEDUT.F,  {continued). 

Places  to  which  Act 

Description  of  local 

Description  of  local 

Description  of  clerk 

applies. 

aathority. 

rate. 

of  local  authority. 

Places  withan  the 

The  local  board. 

General     district 

Clerk  of  the  local 

jurisdictionof  lo- 

rate,   11     &    12 

board    or    other 

cal  boards,  con- 

Vict. c.  63,  s.  87. 

officer    perform- 

stituted in  pur- 

ing duties  of 

suance     of     the 

clerk,    11    &    12 

"Public  Health 

Vict.  c.  63,  s.  37. 

Act,   1848,"  and 

the  "Local  Go- 

vernment    Act, 

1858,"  or  one  of 

such  Acts. 

Insert  descrip- 
tion of  local  au- 
thority. 


SECOND   SCHEDULE. 

FoEM   MAEKED   A. 

The  "Artisans'  and  Labourers'  Dwellings  Act,  1868.' 


County  of 
Parish  of 
No. 


Charging  Order. 


The  being  the  local  authority  under  the  above-mentioned 

Act,  do,  by  this  order  under  their  hands  and  seal,  charge  the  inheritmice  or  fee  of 
the  premises  mentioned  in  the  Schedule  hereto  with  the  payment  to 
of  the  sum  of  pounds,  payable  yearly  on  the 

day  of  ,  for  t/ie  term  of  years,  and  being  in 

consideration  of  an  e:rpenditure  of  pounds  incurred  by  him  in 

respect  of  the  said  premises. 


Insert  descrip- 
tion of  premises 
charged. 


Schedule. 


Form  makked  B. 

Form  of  Assignment  of  Charge. — To  be  endorsed  on  Charging  Order. 

Dated  the  day  of 

I,  the  within-named  ,  in  pursuance  of  the  "Artisans'  and 

Labourers'  Dwellings  Act,  1868,"  and  in  consideration  of  pounds 

this  day  paid  to  me,  hereby  assign   to  the  within-mentioned 

charge. 

(Signed) 


ILottl'8  Hag.  573 

THIED   SCHEDULE.  ^"'"'^'^  ^"^- 

I.  Form  of  Order  by  Court  of  Quarter  Sessions  or  Petty  Sessions, 
or  Court  of  Burgh  Magistrates  in  Scotland. 

Be  it  remembered,  that  on  the  day  of  ,  18      , 

upon  the  report  hereinafter  mentioned,  we,  the  imdersigned  justices,  assembled  at 
the  Court  of  quarter  sessions  holden  in  and  for  the  county  of  ,  or 

assembled  in  petty  sessions  for  the  division  or  district  of  the  borough  or  county 
of  ,  or  members  of  the  Gou/rt  ofbu/rgh  magistrates  for 

[as  tlie  case  may  te],  do  hereby  order  and  determine  that  one  or  more  house  or 
houses  or  buildings  situate  in  a  certain  court  or  alley  within  the  borough  or  burgh, 
known  or  designated  as  court  or  alley  [or  otherwise  distingvuBhing 

tlie  premises],  amd  specified  in  the  report  of  the  officer  of  health  for  the  , 

dated  the  day  of  ,  18       ,  is  or  are  unfit  for  human 

habitatimi,  and  ought  to  be  improved  or  demolished  [as  the  case  may  he],  in  pur- 
suance of  the  '■'■Artisans'  and  Labom-ers'  Dwellings  Act,  1868." 


II.  Form  of  Notice  by  Clerk  of  the  Peace,  Clerk  of  the  Justices,  or 
Clerk  of  the  Court  of  Burgh  Magistrates  in  Scotland  to  Clerk  of 
Local  Authority. 

Artisans'  and  Labourers'  Dwellings  Act,  1868." 

/,  A.  S.,  clerk  of  the  peace  or  clerk  of  the  justices  [or  clerk  of  the  Court  of 
burgh  magistrates']  for  the  ,  do  hereby  certify,  that  on  the 

day  of  ,  18        ,  the  justices  assembled  at  the  Court  of 

quarter  sessions,  or  assembled  at  the  petty  sessions  for  the  [or 

Court  of  the  burgh  magistrates]  [as  the  case  may  be],  made  an  order,  of  which 
the  following  is  a  trite  copy  : 

[Here  give  a  copy  of  the  presentment,  Form  I.] 

As  witness  my  hand,  this  day  of  ,  in  the  year  of 

our  Lord  18 

(Signed)  (A.  B.)  Clerk  of  the  peace  or  clerk  of  the  justices 

for  .    [or  clerk  of  the  Court  of 

burgh  magistrate]. 

To  the  clerk  of  the 

of 


Horn's  53a^« 

[27  Hen.  6,  c.  5 ;  1  Car.  1,  c.  1 ;  29  Car.  2,  c.  7;  10  &  11  Wm.  3,  c.  24; 
21  Geo.  3,  c.  29  ;  3  &  4  WiU.  i,  c.  31.] 

Profanation  of  the  Lord's  Day,  vulgarly  (but  improperly)  called  Sab-  sabbath-break- 
bath-breaking,  is  an  offence  against  God  and  religion,  punished  by  the  ""S- 
municipal  law  of  England.  For,  besides  the  notorious  indecency  and 
scandal  of  permitting  any  sectJar  business  to  be  publicly  transacted  on 
that  day,  in  a  country  professing  Christianity,  and  the  corruption  of 
morals  which  usually  follows  such  profanation,  the  keeping  one  -day 
in  seven  holy,  as  a  time  of  relaxation  and  refreshment,  as  well  as  for 
public  worship,  is  of  admirable  service  to  a  State,  considered  merely  as  a 
civil  institution.  It  humanizes,  by  the  help  of  conversation  and  society, 
the  manners  of  the  lower  classes,  which  would  otherwise  degenerate 


Fairs,  etc.,  on 
feast  days,  or 
Sundays. 


Sports  on. 
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Lord's  Day.    into  a  sordid  ferocity  and  savage  selfishness  of  spirit ;  it  enables  the  in- 

dustrious  workman  to  pursue  his  occupation  in  the  ensuing  week  with 

health  and  cheerfulness ;  it  imprints  on  the  minds  of  the  people  that 
sense  of  their  duty  to  God,  so  necessary  to  make  them  good  citizens ;  but 
which  yet  would  be  worn  out  and  defaced  by  an  unremitted  continuance 
of  labour,  without  any  stated  times  of  recalling  them  to  the  worship  of 
their  Maker.     (4  Blae.  Gom.  63.) 

The  penalties  incurred  under  the  1  Eliz.  c.  2,  s.  14,  and  the  3  Jac.  1, 
c.  4,  for  non-attendance  at  church  on  Sundays  are  repealed  by  the  9  & 
10  Vict.  c.  59,  s.  1. 

By  the  27  Hen.  6,  c.  5,  s.  1,  all  fairs  and  markets  upon  feast  days  or 
on  Sundays  (the  four  Sundays  in  harvest  excepted)  (a)  shall  clearly  cease, 
on  pain  of  forfeiture  of  the  goods  exposed  to  sale ;  and  fairs  holden  there- 
tofore on  solemn  festivals  shall  thereafter  be  holden  three  days  before  or 
three  days  after  such  festivals. 

King  James  I.,  in  1618,  pubhcly  declared  to  his  subjects  in  what  was 
called  The  Book  of  Sports,  these  games  following  to  be  lawful,  viz. 
dancing,  archery,  leaping,  vaulting,  Maygames,  Whitsun-ales,  and  mor- 
ris-dances ;  and  did  command  that  no  such  honest  mirth  or  recreation 
should  be  forbidden  to  his  subjects  on  Sunday  after  evening  service ;  but 
restraining  all  recusants  from  this  liberty ;  and  commanding  each  parish 
to  use  these  recreations  by  itself ;  and  prohibiting  all  imlawful  games, 
bear-baiting,  buU-baiting,  interludes,  and  bowling,  by  the  meaner  sort. 
{Dalt.  0.  46.) 

After  which  it  was  enacted,  by  the  1  Car.  1,  c.  1,  that  there  shall  be 
no  concourse  of  people  out  of  their  own  parishes  on  the  Lord's  Day  for 
any  sport  or  pastimes;  nor  any  bear-baiting,  bull-baiting,  interludes, 
common  plays,  or  other  unlaMrful  exercises  and  pastimes,  used  by  any 
persons  witliin  their  own  parishes ;  on  pain  that  every  offender,  being 
convicted  within  a  month  after  the  offence,  before  one  justice,  or  chief 
oficer  of  any  city,  borough,  or  town  corporate,  on  view,  or  confession,  or 
oath  of  one  witness,  shall  forfeit,  for  every  offence,  3s.  id.  to  the  poor,  to 
be  levied  by  the  constable  and  cliurchwardens  by  distress ;  in  default  of 
distress,  the  party  to  be  set  publicly  in  the  stocks  for  three  hours. 

Any  house,  room,  or  other  place,  which  shall  be  open  upon  the  Lord's 
Day  for  public  entertainment  or  amusement,  or  for  pubhcly  debating  on 
(religious  or)  any  subject  whatever,  and  to  wliich  persons  shall  be  ad- 
mitted by  the  payment  of  money,  or^by  tickets  sold  for  money,  shall  be 
deemed  a  disorderly  house  or  place ;  and  the  keeper  thereof  shall  forfeit 
i6200  for  every  day  that  it  shall  be  so  opened,  etc. ;  the  person  managing  " 
or  conducting  the  entertainment,  or  acting  as  master  of  -the  ceremonies 
there,  or  as  president,  chairman,  or  moderator,  .£100 ;  and  every  door- 
keeper, or  servant,  or  other  persons,  who  shall  collect  money,  or  tickets, 
or  deUver  out  tickets,  ^50,  to  him  who  shall  sue.  Stat.  21  Geo.  3,  c  49. 
(See  tit.  "  Disorderly  House,"  Vol.  J.) 

Killing  game.  By  the  1  &  2  WiU.  4,  c.  32,  s.  3,  killing  or  taking  game  on  a  Sunday 

or  Christmas  Day  subjects  the  party  to  a  penalty  not  exceeding  £5  and 
costs.     (See  tit.  "  Oame,"  Vol.  II.) 

Trading  on  '^^^  ^^  ^^''^-  ^'  "•  '^'  ^-  ^'  "  ^°^  *^®  better  observation  and  keepmg 

holy  the  Lord's  Day,  commonly  called  Sunday,"  enacts,  "  That  all  the 
laws  enacted  and  in  force  concerning  the  observation  of  the  Lord's  Day, 
and  repairing  to  the  church  thereon,  be  carefully  put  in  execution ;  and 
thait  all  and  every  person  and  persons  whatsoever,  shall  on  every  Lord's 
Day  apply  themselves  to  the  observation  of  the  same,  by  exercising 
themselves  thereon  in  the  duties  of  piety  and  true  religion,  publicly  and 


Places  of  enter- 
tainment on. 


(a)  This  exception  is  repealed  by  the  13  &  14  Vict.  c.  23. 
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privately ;  and  that  no  tradesman,  artificer,  workman,  labourer,  or  other    Lord's  Day. 

person  whatsoever,  shall  do  or  exercise  any  worldly  labour,  business  or   

work  of  their  ordinary  callings  upon  the  Lord's  Day,  or  any  part  thereof 
(works  of  necessity  and  charity  only  excepted) ;  and  that  every  person 
being  of  the  age  of  fourteen  years  or  upwards,  offending  in  the  premises, 
shall  for  every  such  offence  forfeit  the  sum  of  5«. ;  and  that  no  person 
or  persons  whatsoever  shall  publicly  cry,  show  forth,  or  expose  to  sale 
any  wares,  merchandises,  fruit,  herbs,  goods  or  chattels  whatsoever, 
upon  the  Lord's  Day,  or  any  part  thereof,  upon  pain  that  every  person 
so  offending  shall  forfeit  the  same  goods  so  cried  or  showed  forth,  or 
exposed  to  sale." 

Sect.  3.  "  Nothing  in  tliis  Act  contained  shall  extend  to  the  prohibit-  Dressing  of  meat 

ing  of  dressing  of  meat  in  families,  or  dressing  or  selling  of  meat  in  inns,  f°es''victuainn'ff'" 

cooks'  shops  or  victualling  houses,  for  such  as  otherwise  cannot  be  pro-  houses,  selling 

vided,  nor  to  the  crying  or  selling  of  milk  before  nine  of  the  clock  in  the  ™'"^  ^''=- 
morning  or  after  four  of  the  clock  in  the  afternoon." 

Sect.  4.  "  No  person  or  persons  shall  be  impeached,  prosecuted  or  prosecution  to  he 

molested  for  any  offence  before  mentioned  in  this  Act,  unless  he  or  within  ten  days, 
they  be  prosecuted  for  the  same  within  ten  days  after  the  offence  com- 
mitted." 

Mackerel  are  allowed  to  be  sold  on  Sundays,  before  or  after  Divine   Mackerel, 
service,  by  the  10  &  11  Will.  3,  c.  &4,  s.  14. 

As  to  opening  alehouses,  etc.,  on  Sundays,  see  tit.  "  Alehouse,"  Vol.  I.   Alehouses. 

The  6  &  7  WUl.  4,  c.  37,  s.  14,  tit.  "Baker,"  Vol.  I.,  contains  enact-   Baking  bread, 
ments  relative  to  the  baking  of  bread,  etc.,  on  Sundays,  out  of  London,   ^'°''  °"^""  ^y^- 
etc.     The  3  Geo.  4,  c.  96,  s.  16,  contains  enactments  as  to  the  baking  of 
bread,  etc.,  in  London,  or  witliin  ten  miles  thereof,  etc. 

The  29  Car.  2,  extends  only  to  such  work,  business,  or  contract,  as  is  What  cases  with- 
done  or  made  on  the  Lord's  Day,  in  the  "  ordinary  calling  "  of  one  of  the  j."?/  '"^'  ' 
parties.  Therefore,  in  Drury  v.  Defontaine,  (1  Taunt.  131),  it  was  ruled 
that  a  sale  of  a  horse  on  a  Sunday  was  not  void,  such  sale  not  being 
within  the  ordinary  calling  of  the  plaintiff  or  his  agent ;  but  Mansfield, 
C.J.,  intimated  an  opinion,  that,  if  it  had  been  such  ordinary  calling, 
the  contract  would  have  been  void.  (And  see  Smith  v.  Sparrow,  4  Bing. 
84 ;  Bloxsome  v.  Williams,  S  B.  d  O.  232 ;  h  D.  S  R.  84.)  And  it  has 
been  held,  that  a  sale  and  warranty  by  a  horse-dealer  on  a  Sunday 
is  within  the  Act,  and  illegal.  (Fennell  v.  Ridler,  5  B.  d  Ores.  406; 
8  B.  d  M.  204,  S.  O.)  And  the  contract,  etc.,  if  made  in  the  ordinary 
caUing  of  one  of;.the  contracting  parties,  is  void,  though  it  does  not  relate 
to  manual  labour  calculated  to  meet  the  pubhc  eye.     {lb.) 

A  contract  of  hiring  made  on  a  Sunday  between  a  farmer  and  a  la- 
bourer for  a  year  is  vaM,  and  a  service  under  it  confers  a  settlement. 
(B.  V  Whitnash,  T  B.  S  C.  596;  lU.S  B.iS'i;  1  M.  S  R.  M.  C.  177, 
8.  O.) 

A  bill  of  exchange  may  be  dated  on  a  Sunday.  {Beghie  v.  Levi,  1 
Orom.  dc  J.  180.)  And  a  guarantee  may  be  given  on  a  Sunday  for  the 
faithful  services  of  a  person  to  be  employed  as  a  traveller.  [Norton  v. 
Powell,  4  Man.  S  O.  42.) 

But,  if  a  bin  of  exchange  falls  due  on  that  day,  it  is  at  common  law 
payable  the  day  before ;  so,  if  the  third  day  of  grace  falls  on  a  Simday, 
it  must  be  presented  on  the  Saturday,  the  second  day.  For  acceptances, 
supra  protest,  see  the  6  &  7  Will.  4,  c.  58.  When  notice  of  dishonour  of 
a  bm  of  exchange  is  received  on  a  Sunday,  the  letter  may  be  left  un- 
opened unto,  the  next  day,  which  is  regarded  in  law  as  the  day  of  the 
receipt  of  the  notice  of  dishonour.  [Hawlces  v.  Salter,  4  Bing.  715; 
Wright  v.  Shaweross,  2  B.  d  Aid.  501,  n.    Poole  v,  IHcas,  1  Bing.  N.  G. 
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Lord's  Day.  An  agreement  by  an  attorney  for  the  settlement  of  his  client's  affairs, 
whereby  he  renders  himself  personally  liable,  may  be  made  on  a  Sun- 
day; for  it  is  something  beyond  his  ordinary  caUing,  even  assuming 
that  as  an  attorney  he  came  witliin  the  statute,  which  it  should  seem  he 
does  not.  (Peate  v.  Dickens,  3  Dowl.  P.  0: 171 ;  1  Orom.  M.  d  B.  422 ; 
5  Tyrw.  116,  8.  0.) 

So  the  enlistment  of  a  soldier  by  a  recrmting  officer  is  not  within  the 
statute.     ( Wolton  v.  Gavin,  16  Q.  B.  48.) 

The  words,  "  other  person  or  persons,"  mean  other  persons  ejusdemgene- 
ris  with  the  words  preceding  them,  viz.  "  tradesman,  artificer,  workman, 
labourer."  They  do  not,  therefore,  include  the  owner  or  driver  of  a  stag'e 
coach,  and,  therefore,  their  contracts  to  carry  passengers  on  a  Sunday  are 
binding.  (Sandiman  v.  Breach,  9  D.  d  B.  796 ;  7  B.  <£  C.  96,  8.  O.  See 
sect.  2,  infra.)  Nor  do  they  include  a  farmer.  {Beg.  v.  8ilvester,  33 
L.  J.,  M.  G.  79.)  Whether  haymaking  is  a  work  of  necessity  was  held 
to  be  a  question  of  fact  upon  which  the  finding  of  the  justices  was  con- 
clusive,    (lb.) 

Baldng  provisions  for  customers  is  within  the  exception  as  to  works 
of  necessity,  and,  it  seems,  vd.thin  the  exception  in  section  3,  as  to 
cooks'  shops  (B.  v.  Cox,  2  Burr.  787 ;  B.  v.  Younger,  5  T.  B.  4A9) ; 
but  baking  rolls  on  a  Sunday  is  within  the  Act.  {Grepps  v.  Burden, 
Gowp.  640.)  And  see  the  3  Geo.  4,  c.  106,  s.  16,  wliich  enacts,  that  no 
baker  in  the  city  of  Loudon,  or  witjiin  ten  miles  thereof,  shall  make, 
bake,  or  expose  to  sale  any  bread  or  roUs,  or  bake  any  meat,  puddings, 
pies,  or  tarts,  or  in  any  other  manner  exercise  the  trade  of  a  baker  on 
tlie  Lord's  Day,  imder  the  penalties  therein  mentioned.  And  see  also 
the  6  &  7  Will.  4,  c.  37,  s.  14,  relative  to  baking  bread  on  a  Sunday 
elsewhere  than  in  London  {a). 


{a)  In  S.  V.  Cox  (2  £urr.  785),  an 
information  was  moved  for  against  a 
justice  of  the  peace,  for  refusing  to 
receive  an  information  against  a 
baker,  for  exercising  his  trade  on  a 
Sunday,  contrary  to  the  aforesaid 
statute  of  the  29  Cax.  2,  c.  7.  On 
showing  cause,  it  appeared  that  the 
charge  against  the  baker  was  not  for 
baking  bread,  but  for  baldng  pud- 
dings and  pies,  and  other  such  things, 
for  dinner.  And  the  Court  were  of 
opinion,  that  this  was  not  an  offence 
within  the  Act,  but  fell  within  the 
exception  of  works  of  necessity  and 
charity,  and  within  the  equity  of  the 
proviso,  as  being  a  cooks'  shop  ;  there 
being  the  same  reason  that  the  baker 
should  bake  for  others,  as  that  a  cook 
should  roast  and  boil  for  them :  and 
it  is  better  that  one  baker  and  his 
men  should  stay  at  home,  than  many 
families  and  servants.  And  the  rule 
to  show  cause  was  discharged  with 
costs. 

Upon  the  same  principle,  it  has 
been  ruled,  that  the  statute  does  not 
prohibit  a  baker  baking  dinners  for 
his  customers  on  a  Sunday.  Lord 
Kenyan,  in  that  case,  said,  that  the 
statute  should  be  construed  equitably, 
so  as  that  it  may  answer  the  pur- 
poses of  public  convenience,  taking 
care,  at  the  same  time,  that  Sunday 


should  not  be  profaned.  (iJ.v.  Younger, 
5  T.  E.  449.) 

In  Crepps  v.  Burden  [Cowp.  640), 
the  plaintiff  was  convicted  for  selling 
small  hot  loaves  of  bread  on  the  same 
day,  being  Sunday,  by  four  separate 
convictions,  in  the  sum  of  5s.  each. 
It  was  objected,  that  there  can  be  but 
one  offence,  attended  with  one  single 
penalty,  on  one  and  the  same  day. 
By  Lord  Mansfield — The  true  con- 
struction of  the  Act  is,  exercising  his 
ordinary  trade  upon  the  Lord's  Day, 
and  that  without  any  fraction  of  a 
day,  hours,  or  minutes.  It  is  one 
entire  offence;  whether  longer  or 
shorter  in  point  of  duration,  or  whe- 
ther it  consist  of  one,  or  a  number  of 
particular  acts,  makes  no  difference. 
The  penalty  incurred  is  6s.  There 
is  no  idea  conveyed  by  the  Act, 
that,  if  a  tailor  sews  on  the  Lord's 
Day,  every  stitch  he  takes  is  a  sepa- 
rate offence  ;  or,  if  a  shoemaker  or 
carpenter  work  for  different  cus- 
tomers at  different  times  on  the  same 
Sunday,  that  those  are  so  many  sepa- 
rate and  distinct  offences.  There  can 
be  but  one  entire  offence  on  one  and 
the  same  day.  And  this  is  even  a 
much  stronger  case  than  that  upon 
the  game  laws.  Killing  a  single 
hare  is  an  offence,  but  the  killing  of 
ten  more  in  the  same  day  wiU  not 
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An  action  will  not  lie  upon  a  contract  illegally  made  and  completed    Lord's  Day. 

on  a  Sunday,  although  entered  into  by  an  agent  without  the  direction  of   

his  principal,  and  although  the  objection  is  taken  by  the  party  at  whose 
request  the  contract  was  so  entered  into.  {Smith  v.  Sparrow,  4  Bing. 
84 ;  la  Moore,  266 ;  2  C.  rf  P.  544,  8.  O.) 

But  where  A.,  not  Imowing  that  B.  was  a  horsedealer,  made  a  verbal 
bargain  with  liim  on  a  Sunday  for  the  purchase  of  a  horse,  the  price 
(wliich  was  above  £W)  being  then  specified,  and  the  horse  warranted 
sound;  but  it  was  not  delivered  till  the  following  Tuesday,  when  the 
money  was  paid ;  it  was  held,  that  the  contract  was  not  complete  untU 
the  delivery  of  the  horse,  and  that,  therefore,  it  was  not  void  under  this 
Act ;  but  assuming  it  to  be  void,  as  the  purchaser  was  ignorant  that  the 
vendor  was  exercising  his  ordinary  calling  on  the  Sunday,  he  had  not 
been  guilty  of  any  breach  of  the  law,  and  was,  therefore,  entitled  to  re- 
cover back  the  price  of  the  horse  for  breach  of  the  warranty.  {Bloxsome 
V.  Williams,  Z  B.S  G.  232  ;  b  D.  S  R.  82,  8.  G.) 

And  it  is  to  be  observed  that  where  a  man  keeps  goods  which  he  has 
bought  on  a  Simday,  and  afterwards  promises  to  pay  for  them,  he  is 
liable,  at  all  events,  on  the  quantum  meruit.  ( Williams  v.  Paul,  6 
Bing.  653 ;  4  ilf .  <£•  P.  532,  S.  O.)  But  this  case  was  doubted  to  be  law 
by  Parhe,  B.,  in  Simpson  v.  Nioholls,  3  M.  tt  W.  240. 


By  the  29  Car.  2,  c.  7,  s.  2,  "  No  drover,  horse-courser,  waggoner,  but- 
cher, higgler,  their  or  any  of  their  servants,  shall  travel  or  come  into  his 
or  their  inn  or  lodging  upon  the  Lord's  Day,  or  any  part  thereof,  upon 
pain  that  each  and  every  such  offender  shall  forfeit  20s.  for  every  such 
offence,  and  that  no  person  or  persons  shall  use,  employ,  or  travel 
upon  the  Lord's  Day  with  any  boat,  [see  7  (^  8  Geo.  4,  c.  Ixxv.] , 
wherry,  hghter,  or  barge,  except  it  be  upon  extraordinary  occasion,  to 
be  allowed  by  some  justice  of  the  peace  of  the  county,  or  head  officer,  or 
some  justice  of  the  peace  of  the  city,  borough,  or  town  corporate,  where 
tlie  fact  shall  be  committed ;  upon  pain  that  every  person  so  offending 
shall  forfeit  and  lose  the  sum  of  5s.  for  every  such  offence.  And  that,  if 
any  person  offending  in  any  of  the  premises  shall  be  thereof  convicted 
before  any  justice  of  the  peace  of  the  county,  or  the  chief  officer  or 
officers,  or  any  justice  of  the  peace,  of  or  within  any  city,  borough,  or 
town  corporate,  where  the  said  offences  shall  be  committed,  upon  liis  or 
their  view,  or  confession  of  the  party,  or  proof  of  any  one  or  more  wit- 
nesses by  oath  (wliich  the  said  justice,  chief  officer  or  officers,  is  by  this 
Act  authorized  to  administer),  the  said  justice  or  chief  officer  or  officers 
shall  give  warrant  under  his  or  their  hand  and  seal,  to  the  constables  or 
churchwardens  of  the  parish  or  parishes  where  such  offence  shall  be 
counnitted,  to  seize  the  said  goods  cried,  showed  forth,  or  put  to  sale  as 
aforesaid,  and  to  sell  the  same,  and  to  levy  the  said  other  forfeitures  or 
penalties  by  way  of  distress  and  sale  of  the  goods  of  every  such  ofiender 
distrained,  rendering  to  the  said  offenders  the  overplus  of  the  moneys 
raised  thereby ;  and  in  default  of  such  distress,  or  in  case  of  insufficiency 
or  inability  of  the  said  offender  to  pay  the  said  forfeitures  or  penalties, 
that  then  the  party  offending  be  set  publicly  in  the  stocks  by  the  space 
of  two  hours.  And  aU  and  singular  the  forfeitures  or  penalties  aforesaid 
shall  be  emploj'-ed  and  converted  to  the  use  of  the  poor  of  the  parish 
Where  the  said  offences  shall  be  committed,  saving  only  that  it  shall  and 
may  be  lawful  to  and  for  any  such  justice,  mayor,  or  head  officer  or 
officers,  out  of  the  said  forfeitures  or  penalties,  to  reward  any  person  or 
persons  that  shall  inform  of  any  offence  against  this  Act,  according 
to  their  discretions,  so  as  such  reward  exceed  not  the  third  part  of  the 


Travelling  on  a 
Sunday. 


In  what  manner 
the  conviction 
shall  be. 


Penalty,  how 
levied. 


If  insufficient 
distress,  the 
offender  shall  be 
set  in  stocks. 

Forfeitures,  how 
disposed  of. 


multiply  the  offence,  or  the  penalty 
imposed  by  the  statute  for  killing 
one.  Here,  repeated  oifences  are  not 
the  object  which  the  legislature  had 

VOL.  III. 


in  view  in  making  the  statute,  hut, 
singly,  to  pxmish  a  man  for  exer- 
cising his  ordinary  calling  on  the 
Lord's  Day. 

2p 
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Lord's  Day.  forfeitures  or  penalties."  (Sect.  4,  ante,  575,  limits  the  time  for  prose- 
cutions  for  the  penalty  to  ten  days). 

The  driver  of  a  van  travelling  to  and  from  distant  towns  (as  London 
and  York)  is  a  carrier  within  the  meaning  of  this  Act,  and  liable  to  the 
penalty  for  driving  on  a  Sunday,  though  the  driver  of  a  stage  or  mail 
coach  may  not  be  so  liable.  (Bx  parte  Middleton,  S  B.  d  O.  164  ;  4  B. 
S  E.  824,  8.  a. ;  Sandiman  v.  Breach,  7  B.  d  O.  96;  9  B.  <£  B.  796, 
S.  O.  supra.) 

A  conviction  adjudging  the  offender  to  pay  5s.  penalty  and  11». 
costs,  the  same,  if  not  paid,  to  be  levied  by  distress,  and  ordering  the 
defendant  in  default  of  distress  to  be  put  in  the  stocks  for  two  hours 
unless  the  penalty  and  costs  and  the  costs  of  the  distress  were ,  sooner 
paid,  was  held  bad,  for  the  Act  does  not  authorize  the  putting  into 
the  stocks  for  the  nonpayment  of  costs.  (Beg.  v.  Barton,  18  L.  J., 
M.  O.  56.) 

Exemptions  from  As  to  the  exemption  from  toll  of  persons  going  to  or  returning  from 
*""•  church  on  a  Sunday,  see  tit.  "  Highway,"  Vol.  II. 

Serving  process  By  the  29  Car.  2,  c.  7,  s.  6,  no  person  upon  the  Lord's  day  shall  serve 
'"'■  or  execute  any  writ,  process,  warrant,  order,  judgment,  or  decree  (except 

in  cases  of  treason,  felony,  or  breach  of  the  peace),  but  the  service  thereof 
shall  be  void ;  and  the  person  serving  the  same  shall  be  as  liable  to 
answer  damages  to  the  party  grieved  as  if  he  had  done  the  same  with- 
out any  writ,  process,  warrant,  order,  judgment,  or  decree. 

But  this  doth  not  extend  to  ecclesiastical  process  ;  as,  citations  or  ex- 
communications.    {Q-ibs.  271 ;    Walgrave  v.  Taylor,  1  Ld.  Baym.  706.) 

A  justice  issued  a  warrant  to  the  constable,  to  make  a  person  find 
sureties  for  his  good  behaviour :  the  constable  executed  the  warrant  on 
a  Sunday,  and  he  was  justified  by  the  Court ;  who  resolved  that  a  war- 
rant for  good  behaviour  is  a  warrant  for  the  peace,  and  more ;  and  that 
this  statute  is  to  be  favourably  interpreted  for  the  peace.  (Johnson  v. 
Coltson,  T.  Baym.  250.) 

So  a  person  may  be  arrested  on  a  Sunday,  on  an  attachment  for  a 
rescue.  (Anon.,  Wilies,  459.)  Or  under  an  escape  warrant.  (Sir  W. 
Moore's  case,  2  Ld.  Baym.  1028;  2  Salk.  626,  8.  C.)  Or,  if  the  party 
has  wrongfully  escaped,  he  may  be  retaken  on  a  Sunday,  without  a  war- 
rant. (Ibid. ;  and  Atkinson  v.  Jameson,  5  T.  R.  25  ;  and  Featherstone- 
haugh  V.  Atkinson,  Barnes,  373.) 

But  bail  cannot  take  the  defendant  on  a  Smiday,  in  order  to  surrender 
him.  (Brookes  v.  Warren,  2  Bla.  Bep.  1273.) 

It  has  been  held  that,  by  the  construction  of  the  29  Car.  2,  c.  7,  s.  6, 
a  warrant  of  commitment  for  a  penalty  cannot  be  executed  on  a  Sun- 
day, and  that  the  apprehension  on  that  day  is  wholly  void,  and  the  de- 
fendant entitled  to  be  discharged  out  of  custody.  (B.  v.  Myers,  I  T.  B. 
265. 
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Judicial  acts  may  Judicial  acts  cannot  be  done  on  a  Sunday  ;  but  ministerial  ones  may. 

not  be  done  on.  (^Machalley' s  case,  9  Ooke,  66  h.     See  tit.  "  Coroner;'  Vol.  I.) 

Discharge  of  pri-  By  the  28  &  29  Vict.  c.  126,  s.  41,  where  the  term  of  imprisonment  of 

Boners  in  gaols  a  prisoner  in  gaol  expires  on  a  Sunday,  the  prisoner  shall  be  discharged 

on  Sundays.  ^^  ^^^  preceding  Saturday.     See  tit.  "  Qaoh;'  Vol  II. 


8  &  4  wnu  4, 

SI. 


By  the  3  &  4  Will.  4,  c.  31,  intituled,  "  An  Act  to  enable  the  Election 
of  Officers  of  Corporations  and  other  Public  Companies  now  required  to 
be  held  on  the  Lord's  Day  to  be  held  on  the  Saturday  next  preceding,  or 
on  the  Monday  next  ensuing"  (24th  July,  1833),  reciting,  "Whereas 


the  profanation  of  the  Lord's  Day  is  greatly  increased  by  reason  of  cer- 
tain meetings  which  are  usually  or  occasionally  held  thereon:  and 
whereas  it  is  the  duty  of  the  Legislature  to  remove  as  much  as  possible 
impediments  to  the  due  obsei-vance  of  the  Lord's  day :"  it  is  enacted, 
"  That  every  meeting  or  adjourned  meeting  of  any  vestry  or  corporation, 
whether  ecclesiastical  or  civil,  or  of  any  public  company,  for  the  nomi- 
nation, election,  appointment,  swearing  in,  or  admission  of  any  officer  or 
officers,  or  for  the  transaction  of  any  other  secular  affair  of  such  vestry, 
corporation,  or  company,  and  every  other  meeting  of  a  pubUo  and  secular 
nature,  which,  according  to  any  Act  of  Parliament,  or  according  to  any 
chai'ter,  grant,  constitution,  deed,  testament,  law,  prescription,  or  usage 
whatsoever,  is  or  shall  be  required  to  be  held  on  any  Lord's  Day,  or  on 
any  day  which  shall  happen  to  be  on  a  Lord's  Day,  shall  be  held  on  the 
Saturday  next  preceding  or  on  the  Monday  next  ensuing,  at  the  like 
hour,  with  Kke  form  and  effect  as  if  the  same  had  been  held  on  such 
Lord's  Day ;  and  every  matter  transacted  at  any  such  meeting  or  ad- 
journed meeting  held  upon  any  Lord's  Day  shall  be  absolutely  void  and 
of  none  effect,  to  all  intents  and  purposes  whatsoever :  Provided  always, 
tliat,  when  no  such  nomination,  election,  appointment,  swearing  in,  or 
admission  shall  have  taken  place  on  such  Saturday,  every  person  whose 
term  of  oifice  would,  according  to  any  such  Act,  charter,  grant,  constitu- 
tion, deed,  testament,  law,  prescription,  or  usage,  have  expu-ed  on  any 
such  Lord's  Day,  shall  continue  in  oifice,  and  exercise  and  enjoy  all  the 
powers  and  privileges  annexed  or  relating  to  such  office,  until  and  on 
such  Monday  next  ensuing,  in  the  same  manner  as  if  such  Monday  had 
been  the  customary  day  of  nomination,  election,  appointment,  swearing 
in,  or  admission." 

Sect.  2.  Whenever  the  nomination,  election,  appointment,  swearing  in, 
or  admission  of  any  such  ofticer  or  officers  as  before  mentioned  shall  not 
take  place  on  such  Saturday  or  Monday,  or  shall  become  void,  the  case 
shall  be  and  is  hereby  declared  to  be  within  the  provisions  of  an  Act 
made  and  passed  in  the  eleventh  year  of  his  late  late  Majesty  King 
George  the  First,  intituled,  "  An  Act  for  preventing  the  Inconveniences 
arising  from  Want  of  Elections  of  Mayors  or  other  Chief  Magistrates  of 
Boroughs  or  Corporations  being  made  upon  the  Days  appointed  by 
Charter  or  Usage  for  that  Purpose,  and  directing  in  what  Manner  such 
Elections  shall  be  afterwards  made,"  as  fuUy  and  effectually  as  if  such 
officer  or  of&oers  had  been  expressly  named  in  the  said  Act. 

By  the  5  &  6  Will.  4,  c.  76,  s.  30,  if  any  day  appointed  by  the  "  Muni- 
cipal Corporations  Act"  shall  fall  on  a  Sunday,  the  business  is  to  be 
done  on  the  Monday  following. 


-,  1  To  the  constable  of ,  in  the  said  county,  and  to  the  ehureh- 

[     wardens  of  the  parish  of ,  in  the  said  county. 


County  of  - 
to  wit, 

forasmuch  as  A.  0.,  of ,  in  the  county  of ,  carrier,  is  duly  convicted 

before  me,  J.  P.,  esquire,  one  of  her  Majest'if  s  justices  assigned  to  keep  the  peace  in 
the  said  county,  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and  other 
misdemeanows,  in  the  said  county  committed,  for  that  he  the  said  A.  0.,  on  the 
day  of ,  in  the year  of  the  reign  of ,  being  the  Lord's  Bay,  com- 
monly called  Sunday,  with  his  horses  into  and  through  the  said  parish  of ,  did 

travel,  contrary  to  the  statutes  in  that  case  made  amd  provided,  whereby  he  hath 
forfeited  the  sum  of  twenty  shillings :  these  are,  therefore,  to  command  you  fo^-th- 
with  to  levy  the  said  sum  of  twenty  shillings,  by  distraining  the  goods  and  chattels 
of  him  the  said  A.  0.  And  if  within  the  space  of  [five']  days  next  after  such  dis- 
tress by  you  taken  the  said  sum  shall  not  be  paid,  together  with  the  reasonable 
charges  of  taking  and  keeping  the  same,  that  then  you  do  sell  the  said  goods  and 
chattels  so  by  you  distrained,  and  out  of  the  money  arising  by  such  sale,  that  you 
do  pay  the  sum  of  six  shillings  and  eightpenee,  part  of  the  said  sum  of  twenty 

shillings,  to  A.  I.,  of \_yeoman'\,  who  informed  me  of  the  said  offence,  and  that 

you  see  the  remaining  sum  of  thirteen  shillings  and  fourpence  employed  to  the  use 
of  the  poor  of  your  said  parish  of ,  returning  to  him  the  said  A.  0.  the  ever- 
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plus  upon  dema/nd,  the  reasonable  charges  of  tahing,  keeping,  and  selling  the  said 
distress,  being  first  deducted.  And  you  are  to  certify  to  me,  with  the  return  of  this 
precept,  what  you  shall  ha-ve  done  in  the  execution  thereof.     Herein  fail  you  not. 

Given  imder  my  hamd  and  seal  at ,  in  the  said  county,  the day  of . 

J.F. 
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Miscellaneous 
points  as  to 
lunatics. 


(«)  The  Queen  is  the  general  guar- 
dian of  idiots  and  lunatics.  (17Edw.  2, 
St.  1,  c.  9  &  10).  But  the  custody  of 
lunatics  is  generally  committed  to 
the  Lord  Chancellor,  Lord  Keeper,  or 
lords  commissioners  for  the  custody 
of  the  great  seal,  by  the  Queen's  sign 
manual.  All  matters,  therefore, 
touching  lunatics  are  within  the  pe- 
culiar jurisdiction  of  the  Court  of 
Chancery. 

Surety  of  the  peace  cannot  he 
granted  to  or  required  from  a  person 
of  non-sane  memory  upon  his  own 
request ;  but  yet,  if  there  be  cause, 
the  justice  ought  to  provide  for  his 
safety,  {fialt.  c.  117.)  See  as  to  the 
apprehension  and  confinement  of  lu- 
natics at  common  law,  post,  601. 

The  16  &  17  Vict.  o.  70  and  25  & 
26  Vict.  c.  86,  relate  to  commis- 
sions in  the  nature  of  writs  de  luna- 
tico  inquirendo,  and  to  the  practice  and 
course  of  proceeding  under  them,  and 
the  care  and  management  of  the  per- 
sons and  estates  of  lunatics  so  found 
by  inquisition. 

It  was  formerly  held  that  a  person 
of  non-aane  memory  shall  not  avoid 
his  own  act,  by  reason  of  this  defect ; 
but  his  heir  or  executor  might.  [Be- 
verley's case,  i  Sep.  123  b.)    At  the 


present  day,  however,  it  is  held  that 
not  only  maj'  a  man's  representatives, 
but  he  himself,  may  also  show  that  at 
the  time  when  he  made  a  promise  or 
sealed  an  instrument,  he  was  so  lu- 
natic as  not  to  know  what  he  was 
about.  {Molton  v.  Camroux  [in  error), 
4  Exch.  17,  19.) 

The  marriage  of  an  idiot  or  lunatic, 
not  being  in  a  lucid  interval,  was  for- 
merly held  to  be  absolutely  void. 
[Morrison's  case,  cited  2  Steph.,  258, 
4th  ed.)  But  by  the  15  Geo.  2,  c. 
30,  it  is  provided  that  the  marriage 
of  lunatics  and  persons  under  the 
phrensies  (if  found  lunatic  by  inqui- 
sition or  committed  to  the  care  of 
trustees  by  ^Txtue  of  any  Act  of  Par- 
liament) before  they  are  declared  of 
sane  mind  by  the  Lord  Chancellor 
or  a  majority  of  such  trustees  shall 
be  totally  void ;  and  under  this  sta- 
tute the  marriage  of  a  lunatic  (so 
found  by  inquisition)  is  void,  even 
though  such  marriage  took  place 
during  a  lucid  interval.  {Ex  parte 
Turing,  1  Ves.  f  B.  140 ;  and  see  2 
Fhill.  Ecc.  S.  90.) 

For  provisions  as  to  the  manage- 
ment and  administration  of  the  es- 
tates and  property  of  lunatics,  see 
the  16  &  17  Vict,  c.  70,  ss.  1U8-147, 


§  I.  fLttttatic». 

As  to  the  incompetency  of  lunatics  as  witnesses,  see  tit. 
Vol.  II. 


'Evidence," 
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I.  l^oiD  far  Itaile  for  ©rimes,  ^rosemttott  ana  ^Treatntcnt 
of  Ettsaw  ©rittttnaJg, 

Non  compos  mentis  is  of  four  kinds : —  Four  kinds  of 

First, — Idiots ;  who  are  of  non  sane  memory  from  their  nativity,  by  a  lunacy, 
perpetual  infirmity.  (1  Inst.  247;  Bac.  Ah.  Idiot  (A.).) 

Secondly, — Those  that  lose  their  memory  and  understanding  by  the 
visitation  of  God,  as  by  sickness  or  other  accident. 

Thirdly, — Lunatics,  who  have  sometimes  their  understanding  and 
sometimes  not. 

Fourthly, — Drunkards  {a),  who,  by  their  own  vicious  act,  for  a  time 


18  Vict.  0.  13 ;  and  where  the  pro- 
perty is  of  small  amount,  26  &  26 
Vict.  u.  86,  ss.  12-15.  By  16  &  17 
Vict.  u.  70, 83.  108-112,  provisions  are 
made  as  to  the  copyhold  estates  of  lu- 
natics ;  sects.  113-115  relate  to  the 
surrender  and  acceptance  of  renewals 
of  leases  by  the  committees  of  luna- 
tics under  orders  of  the  Lord  Chan- 
cellor, and  such  committees,  under 
the  like  orders,  may  dispose  of  unde- 
sirable leases  (sect.  127),  and  may 
make  leases  and  imderleases  (sects. 
129-135;  and  see  18  Vict.  c.  13). 
The  property  of  lunatics  may  be  sold, 
mortgaged,  or  otherwise  disposed  of 
by  the  Lord  Chancellor,  and  the  pro- 
ceeds applied  for  certain  purposes 
(sects.  116-121,  and  25  &  26  Vict. 
c.  86,  ss.  12-15).  Conunittees  by 
order  of  the  Lord  Chancellor  may 
sell,  mortgage,  let,  and  dispose  of 
land  in  pursuance  of  contracts  en- 
tered into  prior  to  the  lunacy  (sect. 
122),  and  may  convey  partnership 
property  on  a  dissolution  ordered  by 
the  Lord  ChanceUor  (sect.  123).  By 
order  of  the  Lord  Chancellor,  com- 
mittees may  also  sell  undivided  shares 
of  land,  make  partitions  and  ex- 
changes (sect.  124),  may  sell  lands 
for  building  purposes  (sect.  126),  and 
dispose  of  business  premises  (sect 
126),  and  may  make  certain  agree- 
ments (sect.  128),  and  exercise  powers 
vested  in. lunatics  (sects.  136-138). 
Provisions  for  the  transfer  of  stock 
vested  in  lunatics  are  made  by  the 
same  Act  (sects.  140-144). 

To  make  a  will  it  is  not  sufficient 
that  the  testator  have  memory  to  an- 
swer to  familiar  and  visual  questions, 
but  he  ought  to  have  a  disposing 
memory,  so  as  to  be  able  to  make  a 
disposition  of  his  estate  with  under- 
standing and  reason.  (6  Eep.  23).  But 


a  will  made  during  a  lucid  interval 
is  valid  (1  Phil.  Sec.  Ca.  90) ;  and  a 
will  well  executed  shall  not  be  set 
aside,  or  the  testator  considered  non 
compos  mentis,  on  account  of  the  dis- 
positions therein  being  imprudent  or 
unaccountable.  [Bii/rr  v.  Dtwall,  8 
Mod.  69.) 

(a)  Drunkards,  where  the  drunken- 
ness is  voluntary,  shall  have  no  pri- 
vilege by  their  want  of  sound  mind ; 
but  shall  have  the  same  judgment 
for  their  crimes  as  if  they  were  in 
their  right  senses.  (1  Inst.  247 ;  1 
Sawk.  c.  1,  6.  6;  1  Sale,  32.)  If, 
however,  by  indulgence  in  habits  of 
intoxication  a  person  has  become  the 
subject  of  habitual  and  fixed  insa- 
nity, he  is  not  liable  to  be  punished 
for  any  crime  perpetrated  under  the 
influence  of  such  insanity.  (1  Sale, 
32.) 

It  was  held  by  Solroyd,  J.,  that 
where,  as  on  a  charge  of  murder,  the 
material  question  is,  whether  an  act 
was  premeditated  or  done  only  with 
sudden  heat  and  impulse,  the  fact  of 
the  party  being  intoxicated  is  a  cir- 
cumstance proper  to  be  taken  into 
consideration.  {R.  v.  Grindley,  1  Ituss. 
C.  ^  M.  by  Greaves,  12,  4th  edit.)  But, 
according  to  Sex  v.  Carroll,  7  C.  f  P. 
145,  that  case  is  not  law. 

In  the  words  of  Patteson,  J.  [Seg. 
V.  Crnse,  S  C.  ^  P.  641),  "  although 
drunkenness  is  no  excuse  for  any 
crime  whatever,  yet  it  is  often  of 
very  great  importance  in  cases  where 
it  is  a  question  of  intention.  A  person 
may  be  so  drunk  as  to  be  utterly  un- 
able to  form  any  intention  at  all,  and 
yet  he  may  be  guilty  of  very  great 
violence."  Thus,  where  the  pri- 
soner was  indicted  for  attempting  to 
commit  suicide,  and-  it  appeared  that 
she  had  thrown  herself  into  a  well, 
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§1- 


deprive  themselves  of  their  memory  and  understanding.  (See  Wheeler  v. 
Alderson,  3  Hagg.  602.) 

Idiots  and  lunatics,  who  are  under  a  natural  disability  of  distinguish- 
ing between  good  and  evil,  are  not  punishable  for  their  crimes.  (1 
Hawk.  c.  1,  s.  1 ;  4  Ooke,  125 ;  Co.  Lit.  247,  a.) 

But  if  a  lunatic,  or  other  person  who  wants  discretion,  commit  a  tres- 
pass against  the  person  or  possession  of  another,  he  shall  be  compelled, 
iu  a  civil  action,  to  give  satisfaction  for  the  damage.  (1  Hawk.  o.  1,  s. 
5.)  As  to  his  liability  for  contracts,  and  that  he  is  liable  for  necessaries, 
see  Baxter  v.  Earl  Portsmouth,  h  B.d:  G.  170  ;  %  0.  S  P.Vl%;  1  B.  & 
R.  614,  S.  O.  ;  Wentworth  v.  Tuhb,  1  Young  S  C,  N.  O.  171 ;  and  see 
Brown  v.  Jodrell,  ?,  O.  S  P.  30 ;  1  M.  <&  M.  105,  -S.  0. ;  and  Lmy  v. 
Baker,  1  M.  S  M.  106,  n. ;  Nelson  v.  Buncombe,  9  Beav.  211 ;  Bane  v. 
Kirkwall,  H  O.  £  P.  679 ;  Molton  v.  Oamroux,  2  Bx.  487,  503 ;  affirmed 
in  Cam.  Scac,  4  Ex.  17 ;  and  Beavan  v.  M'Bonnell,  9  Ex.  309. 

He  who  iacites  a  madman  to  do  a  murder  or  other  crime  is  a  piin- 
cipal  offender,  and  as  much  punishable  as  if  he  had  done  it  himself 
(1  Hawk.  a.  31,  s.  7  ;  1  East,  P.  0.  c.  5,  s.  14,  p.  228  ;  1  Russ.  C.  S  M. 
669.) 

It  is  said,  per  Tracy,  J.,  in  R.  v.  Arnold  ,{;\.%  HowelVs  St.  Tn.  764), 
that  it  is  not  every  frantic  and  idle  humour  of  a  man  that  will  exempt 
him  from  justice  and  the  punishment  of  the  law.  When  a  man  is 
guilty  of  a  great  ofience,  it  must  be  very  plain  and  clear  before  a  man 
is  allowed  such  an  exemption ;  therefore,  it  is  not  every  kind  of  frantic 
humour,  or  something  unaccountable  in  a  man's  actions,  that  points 
him  out  to  be  such  a  madman  as  to  be  exempted  from  punishment. 
It  must  be  a  man  that  is  totally  deprived  of  his  understanding  and 
memory,  and  doth  not  know  what  he  is  doing,  no  more  than  an  infant, 
than  a  brute,  or  a  wild  beast;  such  an  one  is  never  the  object  of  punish- 
ment. 

And  per  Yorke,  Solicitor-General,  in  Lord  Ferrer's  case  (19  HowelVs 
St.  Tri.  947,  948.)  If  there  be  a  total  permanent  want  of  reason,  it  wiU 
acquit  the  prisoner.  If  there  be  a  total  permanent  want  of  it,  when  the 
offence  was  committed,  it  wiU  acquit  the  prisoner.  But,  if  there  be  only 
a  partial  degree  of  insanity,  mixed  with  a  partial  degree  of  reason ;  not 
a  full  and  complete  use  of  reason,  hut  (as  Lord  Hale  carefully  and  em- 
phatically expresses  himself)  a  competent  use  of  it,  sufficient  to  have 


and  the  witness  who  proved  this 
stated  that  at  the  time  she  did  so  she 
■was  so  drunk  as  not  to  know  what 
she  was  about,  Jervis,  C.  J.,  said,  "  If 
the  prisoner  was  so  drunk  as  not  to. 
know  what  she  was  about,  how  can 
you  say  that  she  intended  to  destroy 
herself?"  {Reg.  v.  Moore,  3  C.  ^  K. 
319.)  So  also  if  a  man  used  a  stick, 
a  jury  would  not  infer  a  malicious 
intent  so  strongly  against  him  if 
drunk  when  he  made  an  intemperate 
use  of  it  as  they  would  if  he  had  used 
a  different  kind  of  weapon ;  hut  where 
a  dangerous  instrvunent  was  used, 
which,  if  used,  must  produce  grievous 
bodily  harm,  drunkenness  could  have 
no  effect  on  the  consideration  of  the 
malicious  intent  of  the  party.  (JJ.  v. 
Meakin,  1  C.  ^  P.  297  ;  R.  V.  Cruse,  8 
C.  §  P.  646).  Drunkenness  may  also 
be  taken  into  consideration  in  oases 
where  what  the  law  deems  sufficient 
provocation  has  been  given,  because 


the  question  in  such  cases  is,  whether 
the  fatal  act  is  to  be  attributed  to  the 
passion  of  anger  excited  by  the  pre- 
vious provocation,  and  that  passion 
is  more  easily  excitable  in  a  person 
when  in  a  state  of  intoxication  than 
when  he  is  sober.  {R.  v.  Thomas,  7 
C.  f  P.  817 ;  R.  V.  Pearson,  2  Lewin, 
144.)  But  if  there  is  really  a  previous 
determiaation  to  resent  a  slight  af- 
^ont  iu  a  barbarous  manner,  the  state 
of  drunkenness  in  which  the  prisoner 
was  ought  not  to  be  regarded.  (lb.) 

Upon  an  indictment  for  stabbing 
the  jury  may  take  into  consideration, 
•among  other  circumstances,  the  fact 
of  the  prisoner  being  drunk  at  the 
time,  in  order  to  determine  whether 
he  acted  under  a  bond  fide  apprehen- 
sion that  his  person  or  property  was 
about  to  be  attacked.  [S.  v.  Marshall, 
1  Lewin,  76  ;  R.  v.  Goodier,  Id. ;  Reg. 
V,  Gamlen,  1  F.  f  F.  90;  1  Russ.  0.  ^ 
M.  by  Greaves,  12,  4th  edit.) 


§1- 
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restrained  those  passions  which  produced  the  crime ;  if  there  be  thought 
and  design ;  a  faculty  to  distinguish  the  nature  of  actions,  to  discern  the 
difference  between  moral  good  and  evil ;  then  upon  the  fact  of  the  offence 
proved,  the  judgment  of  the  law  must  take  place.  — — 

Where,  on  an  indictment  for  murder,  it  appeared  that  the  defendant 
laboured  under  a  notion  that  the  inhabitants  of  Hadleigh,  and  particu- 
larly the  deceased,  were  continually  issuing  warrants  against  him  with 
intent  to  deprive  him  of  his  life  and  liberty,  Lord  Lyndhurst,  C.B.,  told 
the  jiuy  that  "  they  must  be  satisfied,  before  they  could  acquit  the 
prisoner  on  the  ground  of  insanity,  that  he  did  not  know  when  he  com- 
mitted the  act  what  the  effect  of  it,  if  fatal,  would  be  with  reference  to 
the  crime  of  murder.  The  question  was,  did  he  know  that  he  was  com- 
mitting an  offence  against  the  laws  of  God  and  nature?"  (B.  v.  Offord, 
5  G.SP.  168.) 

In  B.  v.  Oxford,  for  shooting  at  the  Queen,  Lord  Denman,  C.J.,  told 
the  jury,  "  Persons  prima  fade  must  be  taken  to  be  of  sound  mind  tiU 
the  contrary  is  shown.  But  a  person  may  commit  a  criminal  act,  and 
not  be  responsible.  If  some  controlling  disease  was,  in  truth,  the  acting 
power  within  him  which  he  could  not  resist,  then  he  will  not  be  respon- 
sible. It  is  not  more  important  than  difficult  to  lay  dovm  the  rule  by 
wMch  you  are  to  be  governed."  "  On  the  part  of  the  defence  it  was 
contended,  that  the  prisoner  was  not  compos  mentis,  that  is  (as  it  has 
been  said),  unable  to  distinguish  right  from  wrong,  or,  in  other  words, 
that,  from  the  effect  of  a  diseased  mind,  he  did  not  know  at  the  time 
that  the  act  he  did  was  wrong."  "  Something  has  been  said  about  the 
power  to  contract  and  to  make  a  wiU.  But  I  think  that  those  things  do 
not  supply  any  test.  The  question  is,  whether  the  prisoner  was  la- 
bouring under  that  species  of  insanity  which  satisfies  you  that  he  was 
quite  imaware  of  the  nature,  character,  and  consequences  of  the  act  he 
was  committing,  or,  in  other  words,  whether  he  was  under  the  influence 
of  a  diseased  mind,  and  was  really  unconscious,  at  the  time  he  was 
committing  the  act,  that  it  was  a  crime  ?"  {Reg.  v.  Oxford,  Q  O.  d  P. 
525.) 

The  case  of  R.  v.  M'Naughten  gave  rise  to  a  discussion  on  the  subject   insanity,  when 
of  insanity  as  a  defence  in  the  House  of  Lords,  and  the  following  ques-    *  defence. 
tions  were  propounded  to  the  judges,  in  relation  to  the  law  respecting 
alleged  crimes  committed  by  persons  afflicted  with  insane  delusion  : — 

"  1st.  What  is  the  law  respecting  alleged  crimes  oomrnitted  by  persons 
afflicted  with  insane  delusion  in  respect  of  one  or  more  particular  subjects 
or  persons ;  as  for  instance,  where,  at  the  time  of  the  commission  of  the 
alleged  crime,  the  accused  knew  he  was  acting  contrary  to  law,  but  did 
the  act  complained  of  with  a  view,  under  the  influence  of  insane  delusion, 
of  redressing  or  revenging  some  supposed  grievance  or  injury,  or  of  pro- 
ducing some  public  benefit  ? 

"  2nd.  What  are  the  proper  questions  to  be  submitted  to  the  jury  when 
a  person,  alleged  to  be  afflicted  with  insane  delusion,  respecting  one  or 
more  particular  subjects  or  persons,  is  charged  with  the  commission  of  a 
crime  (mm-der,  for  example),  and  insanity  is  set  up  as  a  defence  ? 

"  3rd.  In  what  terms  ought  the  question  to  be  left  to  the  jury  as  to  the 
prisoner's  state  of  mind  at  the  time  when  the  act  was  committed  ? 

"  4th.  If  a  person,  under  an  insane  delusion  as  to  the  existing  facts, 
commits  an  offence  in  consequence  thereof,  is  he  thereby  excused  ? 

"  5th.  Can  a  medical  man,  conversant  with  the  disease  of  insanity, 
who  never  saw  the  prisoner  previously  to  the  trial,  but  who  was  present 
during  the  whole  trial,  and  the  examination  of  all  the  witnesses,  be 
asked  his  opinion  as  to  the  state  of  the  prisoner's  mind  at  the  time  of 
the  commission  of  the  alleged  crime,  or  Ms  opinion  whether  the  prisoner 
was  conscious,  at  the  time  of  doing  the  .act,  that  he  was  acting  contrary 
to  law,  or  whether  he  was  labouring  vmder  any  and  what  delusion  at  the 
time?" 
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Effect  otddu-  To  the  first  question  : — "  Assuming  that  your  lordships'  inquiries  are 

*'™^-  confined  to  those  persons  who  lahour  under  such  partial  delusions  only, 

and  are  not  in  other  respects  insane,  we  are  of  opinion  that,  notwith- 
standing the  party  did  the  act  complained  of  with  a  view,  under  the  in- 
fluence of  insane  delusion,  of  redressing  or  revenging  some  supposed 
grievance  or  injury,  or  of  producing  some  puhlic  benefit,  he  is  neverthe- 
less punishable,  according  to  the  nature  of  the  crime  committed,  if  he 
knew,  at  the  time  of  committing  such  crime,  that  he  was  acting  contrary 
to  law,  by  which  expression  we  understand  your  lordships  to  mean  the 
law  of  the  land." 

Question  for  the        Xo  the  second  and  third  questions : — "  That  the  jury  ought  to  be  told 
'"''^'  in  aU  oases  that  every  man  is  presumed  to  be  sane,  and  to  possess  a  suf- 

ficient degree  of  reason  to  be  responsible  for  his  crimes,  imtil  the  con- 
trary be  proved  to  their  satisfaction ;  and  that,  to  establish  a  defence  on 
the  ground  of  insanity,  it  must  be  clearly  proved  that,  at  the  time  of  the 
committing  of  the  act,  the  party  accused  was  labouring  under  such  a 
defect  of  reason,  from  disease  of  the  mind,  as  not  to  know  the  nature 
and  quahty  of  the  act  he  was  doing,  or,  if  he  did  know  it,  that  he  did 
not  know  he  was  doing  what  was  wrong.  The  mode  of  putting  the  lat- 
ter part  of  the  question  to  the  jury  on  these  occasions  has  generally 
been,  whether  the  accused,  at  the  time  of  doing  the  act,  knew  the  diifer- 
ence  between  right  and  wrong,  which  mode,  though  rarely,  if  ever,  lead- 
ing to  any  mistake  with  the  jury,  is  not,  as  we  conceive,  so  accurate 
when  put  generally,  and  in  the  abstract,  as  when  put  to  the  party's 
knowledge  of  right  and  wrong  in  respect  to  the  very  act  with  which  he 
is  charged.  If  the  question  were  to  be  put  as  to  the  knowledge  of  the 
accused,  solely  and  exclusively  with  reference  to  the  law  of  the  land,  it 
might  tend  to  .confound  the  jury,  by  inducing  them  to  believe  that  an 
actual  knowledge  of  the  law  of  the  land  was  essential  in  order  to  lead  to 
a  conviction,  whereas  the  law  is  administered  upon  the  principle  that 
every  one  must  be  taken  conclusively  to  know  it,  vidthout  proof  that  he 
does  know  it.  If  the  accused  was  conscious  that  the  act  was  one  which 
he  ought  not  to  do,  and  if  that  act  was  at  the  same  time  contrary  to  the 
law  of  the  land,  he  is  punishable ;  and  the  usual  course,  therefore,  has 
been  to  leave  the  question  to  the  jury,  whether  the  party  accused  had  a 
sufiBicient  degree  of  reason  to  know  that  he  was  doing  an  act  that  was 
wrong ;  and  this  course,  we  think,  is  correct,  accompanied  with  such  ob- 
servations and  explanations  as  the  circumstance  of  each  particular  case 
may  require." 

To  the  fourth  question : — "  The  answer  to  this  question  must  of  course 
depend  on  the  nature  of  the  delusion ;  but  making  the  same  assumption 
as  we  did  before,  that  he  labours  under  such  partial  delusion  only,  and 
is  not  in  other  respects  insane,  we  think  he  must  be  considered  in  the 
same  situation  as  to  responsibility  as  if  the  facts  with  respect  to  which 
the  delusion  exists  were  real.  For  example,  if  under  the  influence  of 
his  delusion  he  supposes  another  man  to  be  in  the  act  of  attempting  to 
take  away  his  life,  and  he  kills  that  man,  as  he  supposes,  in  self-defence, 
he  would  be  exempt  from  punisliment.  If  his  delusion  was  that  the  de- 
ceased had  inflicted  a  serious  injury  to  his  character  and  fortune,  and 
he  killed  him  in  revenge  for  such  supposed  injury,  he  would  be  liable  to 
punishment." 

And  to  the  last  question  : — We  think  the  medical  man,  under  the  cir- 
cumstances supposed,  cannot  in  strictness  be  asked  his  opinion  in  the 
terms  above  stated,  because  each  of  those  questions  involves  the  deter- 
mination of  the  ti-uth  of  the  facts  deposed  to,  wliich  it  is  for  the  jury  to 
decide;  and  the  questions  are  not  mere  questions  upon  a  matter  of 
science,  in  which  case  such  evidence  is  admissible.    But  where  the  facts 
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are  admitted  or  not  disputed,  and  the  question  'becomes  substantially     1.  How  far 
one  of  science  only,  it  may  be  convenient  to  allow  the  question  to  be  put       liable  for 
in  that  general  form,  though  the  same  cannot  be  insisted  on  as  a  matter     Grimes,  etc. 
of  right."  

It  will  be  useful  to  notice,  the  cases  which  have  occurred  since  this 
decision.  In  R.  v.  Layton  (4  Oox's  G.  G.  149),  Rolfe,  B.,  said, — 
"Where  a  prisoner  sets  up  insanity  as  a  ground  of  defence,  one  cardinal 
rule  is,  that  the  burden  of  proving  his  innocence  on  that  ground  rests  on 
the  party  accused.  The  question  in  such  a  case  for  the  jury  is  not 
whether  the  prisoner  was  of  sound  mind,  but  whether  he  had  made  out 
to  their  satisfaction  that  he  was  not  of  sound  miud.  The  jury  may 
come  to  a  conclusion  on  this  point  from  the  conduct  and  acts  of  the 
accused  shortly  before  and  down  to  the  commission  of  tlie  alleged  crime." 
His  lordship  also  laid  down  that,  although  insanity  on  one  point,  for 
instance,  a  delusion  as  to  property,  will  not  exempt  a  party  from  re- 
sponsibility, the  fact  is  not  immaterial  in  considering  his  responsibility 
at  another  time  and  on  another  subject.  The  want  of  motive  for  the 
commission  of  the  crime,  and  its  being  committed  under  circumstances 
which  render  detection  inevitable,  are  important  points  for  the  consider- 
ation of  the  jury,  when  coupled  with  evidence  of  insanity  on  any  par- 
ticular point.  His  lordship  refused  to  allow  a  witness  to  be  asked 
whether  in  his  opinion  the  prisoner  was  capable  of  judging  between 
right  and  wrong. 

On  a  trial  for  mm-der  before  Alderson,  B.,  evidence  was  called  on  the 
prisoner's  behalf  to  prove  his  insanity.  A  physician,  who  had  been  in 
court  during  the  whole  trial,  was  then  called  on  the  part  of  the  prosecu- 
tion, and  asked  whether,  having  heard  the  whole  evidence,  he  was  of 
opinion  that  the  prisoner,  at  the  time  he  committed  the  alleged  act,  was 
of  unsound  mind.  His  lordship,  notwithstanding  the  opinion  of  the 
judges  in  R.  v.  M'Naughten  (1  G.  S  K.  130),  held,  that  such  a  question 
ought  not  to  be  put,  but  that  the  proper  mode  of  examination  was  to 
take  particular  facts,  and,  assuming  them  to  be  true,  to  ask  the  witness 
whether  in  his  judgment  the}-  were  indicative  of  insanity  on  the  part  of 
the  prisoner  at  the  time  the  alleged  act  was  committed.  {R.  v.  Francis, 
4  Cox's  C.  G.  57.)  Parke,  B.,  in  one  case,  held,  that  a  mere  uncontrol- 
lable impulse  of  the  mind,  coexisting  with  the  full  possession  of  the 
reasoning  powers,  will  not  warrant  an  acquittal  on  the  ground  of 
insanity,  the  question  for  the  jury  being  whether  the  prisoner  at  the 
time  he  committed  the  act,  knew  the  character  and  nature  of  the  act, 
and  that  it  was  a  wrongful  one.     [R.  v.  Barton,  3  Oox's  G.  G.  275.) 

The  other  principal  cases  in  which  the  question  as  to  what  amount  of 
insanity  would  excuse  a  crime,  are  those  of  R.  v.  Parker,  Gollison  on 
Lunacy,  477  ;  R.  v.  Bowler,  Id.  673  ;  R.  v.  Bellingham,  Id.  Addenda, 
636  ;  R.  V.  Hadfield,  Id.  480 ;  1  Russ.  C.  &  M.,  by  Greaves,  14,  4=th 
edition. 

It  is  observed  in  1  Russell  on  Grimes  and  Misdemeanours,  by  Mr. 
Oreaves,  p.  28,  Uh  edit.,  that  "  the  application  of  the  rules  and  principles 
laid  down  in  these  cases  to  each  particular  case  as  it  may  arise  wiU  ne- 
cessarily, in  many  instances,  be  attended  with  difficulty ;  more  especially 
with  regard  to  the  true  interpretation  of  the  expressions  which  state 
that  the  prisoner,  in  order  to  be  a  proper  subject  of  exemption  from 
punishment  on  the  ground  of  insanity,  should  appear  to  have  been 
unable  '  to  distinguish  right  from  wrong,'  or  to  discern  '  that  he  was 
doing  a  wrong  act,'  or  should  appear  to  have  been  '  totally  deprived  of 
his  understanding  and  memory;'  as,  even  in  Hadfield' s  case,  his  ex- 
pressions, when  apprehended,  that '  he  was  tired  of  hfe,'  that  '  he  wanted 
to  get  rid  of  it,'  and  that '  he  did  not  intend  any  thing  against  the  life  of 
the  King,  but  knew  ihat  the  attempt  only  would  answer  his  purpose,' 
seem  to  show  that  he  must  have  been  aware  that  he  was  doing  a  wrong 
act,  though  the  degree  of  his  criminality  might  have  been  but  imperfectly 
presented  to  him  through  the  morbid  delusion  by  which  his  senses  and 
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understanding  were  aifected.  But  it  is  clear  that  idle  and  frantic  hu- 
mours, actions  occasionally  unaccountable  and  extraordiuaiy,  mere  de- 
jection of  spirits,  or  even  such  insanity  as  will  sustain  a  commission  of 
lunacy,  will  not  be  sufficient  to  exempt  a  person  from  punishment  who 
has  committed  a  criminal  act.  And  it  seejns  that,  though,  if  there  be  a 
total  permanent  want  of  reason,  or  if  there  be  a  total  temporary  want  of 
it  when  the  offence  was  committed,  the  prisoner  will  be  entitled  to  an 
acquittal,  yet,  if  there  be  a  partial  degree  of  reason,  '  a  competent  use  of 
it,  sufficient  to  have  restrained  those  passions  which  produced  the  crime ; 
if  there  be  thought  and  design,  a  faculty  to  distinguish  the  nature  of 
actions,  to  discern  the  difference  between .  moral  good  and  evil ;  then, 
upon  the  fact  of  the  offence  proved,  the  judgment  of  the  law  must  take 
place.'  "  {Per  Yorke,  Solicitor-General,  uhi  sujira;  et per  Lawrence,  J., 
B.  T.  Allen,  Stafford  Lent  Assizes,  1807,  M.  8.) 

By  the  common  law,  if  a  man  in  his  sound  memory  commits  a  capital 
offence,  and  before  arraignment  for  it,  he  becomes  mad,  he  ought  not  to 
be  arraigned  for  it,  because  he  is  not  able  to  plead  to  it  with  that  advice 
and  caution  that  he  ought.  And  if,  after  he  has  pleaded,  the  prisoner 
becomes  mad,  he  shall  not  be  tried ;  for  how  can  he  make  his  defence  ? 
If,  after  he  be  tried  and  foimd  guilty,  he  loses  his  senses  before  judg- 
ment, judgment  shall  not  be  pronounced;  and  if  after  judgment;  he 
becomes  of  non-sane  memory,  execution  shall  be  stayed.  (1  Hale,  O.  P. 
34  ;  4  BU.  Com.  24.) 

By  the  common  law,  if  it  be  doubtful  whether  a  criminal,  who,  at  his 
trial,  in  his  appearance  is  a  limatic,  be  such  in  truth  or  not,  it  shall  be 
tided  by  the  jury  who  are  charged  to  try  the  indictment  (Bac.  Ab. 
"  Idiot,"  (B.) ;  E.  v.  Ley,  1  Lewin,  239 ;  1  Buss.  0.  <&  M.  29,  Uh  edit.], 
by  an  inquest  of  office,  to  be  returned  by  the  sheriff  of  the  county  whei'ein 
the  Court  sits  (Id.,  1  Hawh.  P.  C.  c.  1,  s.  4) :  or,  being  a  collateral  issue, 
the  fact  may  be  pleaded  and  replied  to  ore  tenus,  and  a  venire  awarded, 
returnable  instanter,  in  the  nature  of  an  inquest  of  office.  (Fast.  46,  1 
Lev.  61 ;  1  Buss.  O.dM.  29,  Uh  edit.)  If  it  be  found  by  the  jury  that  the 
party  only  feigns  liimself  lunatic,  and  he  still  refuse  to  answer,  he  was, 
before  the  7  &  8  Geo.  4,  c.  28,  s.  2,  dealt  with  as  one  who  stood  mute, 
and  as  if  he  had  confessed  the  indictment ;  but  now,  by  virtue  of  tliat 
enactment  (which  see,  tit.  "Mute,"  post),  a  plea  of  not  guilty  may  be 
pleaded.  The  principal  point  to  be  considered  by  the  jury  would  be, 
whether  the  defendant  was  of  sufficient  intellect  to  comprehend  the 
course  of  the  proceedings  on  the  trial,  so  as  to  be  able  to  make  a  proper 
defence.     (See  B.  v.  Pritohard,  7  O.  S  P.  303,  305.) 

"Whether  the  prisoner  were  sane  or  insane  at  the  time  the  act  was 
committed,  is  a  question  of  fact  triable  by  the  jury,  and  dependent  upon 
the  previous  and  contemporaneous  acts  of  the  party.  (B.  v.  Hasu-ell,  B. 
S  B.  458.) 

On  a' trial,  where  the  defence  is  insanity,  a  witness  of  medical  skill 
may  be  asked  whether  such-and-such  appearances  (proved  by  the  other 
witnesses)  are  symptoms  of  insanity.  But  it  appears  that  he  cannot  be 
asked,  whether,  from  the  other  testimony  given  in  the  case,  the  act^  as 
to  wliich  the  prisoner  was  charged,  was  an  act  of  insanity  ;  as  that  is 
the  very  point  to  be  decided  by  the  jury.  [R.  v.  Wright,  B.  S  B.  456  ; 
B.  v.  Searle,  \  M.  d  Bob.  75  ;  B.  v.  Frances,  4  Cox's  G.  G.  57.) 

A  prisoner  was  defended  by  counsel,  who  set  up  for  him  the  defence 
of  insanity.  The  prisoner,  however,  objected  to  such  a  defence,  assert- 
ing that  he  was  not  insane ;  and  he  was  allowed  by  the  judge  to  suggest 
questions,  to  be  put  by  the' learned  judge  to  the  witnesses  for  the  prose- 
cution, to  negative  tiie  supposition  that  he  was  insane ;  and  the  judge 
also,  at  the  request  of  the  prisoner,  allowed  additional  witnesses  to  be 
called  on  his  behalf  for  the  same  purpose.  They,  however,  failed  in 
showing  that  the  defence  was  an  incorrect  one ;  aiid,  on  the  contrary. 


§1- 


S,unatt(». 


587 

1.  How  far 

liable  for 
etc. 


How  prisoners 
acquitted  on 
ground  of  in- 
sanity to  be  dis- 
posed of. 


their  evidence  tended  to  establish  it  more  clearly;  and  the  prisoner 
was  acquitted  on  the  ground  of  insanity.  {B.  v.  Pearce,  9  0.  S  P. 
667.) 

The  39  &  40  Geo.  4,  o.  94,  intituled  "  An  Act  to  Pi-ovide  for  the  Safe 
Custody  of  Insane  Persons  charged  with  Offences"  (28th  July,  1800), 
enacts  (sect.  1)  "  that  in  all  cases  where  it  shall  be  given  in  evidence 
upon  the  trial  (a)  of  any  person  charged  with  treason,  murder,  or  fe- 
lony (b),  that  such  person  was  insane  at  the  time  of  the  commission  of 
such  oifence,  and  such  person  shall  be  acquitted  (e),  the  jury  shall  be 
required  to  find  specially  whether  such  person  was  insane  at  the  time  of 
the  commission  of  such  offence,  and  to  declare  whether  such  person  was 
acquitted  by  them  on  account  of  such  insanity ;  and  if  they  shall  find 
that  such  person  was  insane  at  the  time  of  the  committing  such  oifence, 
the  Court  before  whom  such  trial  shall  be  had,  shall  order  such  person 
to  be  kept  in  strict  custody,  in  such  place  and  in  such  manner  as  to  the 
Court  shaU  seem  fit,  until  his  Majesty's  pleasure  shall  be  known ;  and  it 
shall  thereupon  be  lawful  for  his  Majesty  to  give  such  order  for  the  safe 
custody  of  such  person,  during  his  pleasure,  in  such  place  and  in  such 
manner  as  to  his  Majesty  shall  seem  fit  (d) ;  and  in  all  cases  where  any 
person,  before  the  passing  of  this  Act,  has  been  acquitted  of  any  such 
ofi'ences  on  the  ground  of  insanity  at  the  time  of  the  commission  thereof, 
and  has  been  detained  in  custody  as  a  dangerous  person  by  order  of  the 
Court  before  whom^  such  person  has  been  tried,  and  still  remains  in 
custody,  it  shall  be  lawful  for  his  Majesty  to  give  the  like  order  for  the 
safe  custody  of  such  person  (d),  during  his  pleasure,  as  his  Majesty  is 
hereby  enajbled  to  give  in  the  cases  of  persons  who  shall  hereafter  be 
acquitted  on  the  ground  of  insanity." 

Sect.  2.  That  if  any  person  indicted  for  any  offence  (e)  shall  be  insane,   wiien  found  iu- 
and  shall  upon  arraignment  be  found  so  to  be  by  a  jury  (/)  lawfully  im-   sane  on  arraign. 


(«)  A  grand  jury  have  no  authority 
by  law  to  ignore  a  bill  on  the  ground 
of  insanity,  though  it  appear  clearly, 
from  the  testimony  of  the  witnesses, 
as  examined  by  them,  on  the  part  of 
the  prosecution,  that  the  accused  was 
in  fact  insane ;  but  if  they  believe 
that  the  acts,  if  they  had  been  done 
by  a,  person  of  soxmd  mind,  would 
have  amounted  to  the  crime  charged, 
it  is  their  duty  to  find  the  biU.  Other- 
wise the  Court  cannot  order  the  de- 
tention of  the  party  during  the  plea- 
sure of  the  Crown,  as  it  can  either  on 
arraignment  or  trial  under  the  above 
statute.    {S.  V.  Hodges,  S  0.  ^  F.  195.) 

(A)  The  3  &  4  Vict.  o.  54,  s._  3,  post, 
592,  contains  a  similar  provision  as  to 
persons  charged  with  roisdemeanoiurs. 

(c)  If  the  jury  are  of  opinion  that 
the  prisoner  did  not  in  fact  do  all 
that  the  law  deems  essential  to  con- 
stitute the  offence  charged,  it  seems 
that  they  must  find  him  not  guilty 
generally;  and  that  the  Court  has 
no  power  in  such  a  case  to  order  his 
detention  under  the  statute,  although 
the  jury  should  be  clearly  of  opinion 
that  the  prisoner  was  in  fact  insane. 
{li.  V.  Oxfoirl,  9  C.  #  P.  525.) 

{d)  By  23  &  24  Vict.  c.  75,  post, 
her  Majesty  is  empowered  by  war- 
rant to  appoint  asylums  for  criminal 


lunatics  (sec.  1) ;  and  a  secretary  of 
state  may  direct  criminal  lunatics  to 
be  removed  to  and  kept  in  any  such' 
asylum  (sect.  2). 

(«)  This  section  appUes  to  all  of- 
fences, as  well  to  misdemeanours  as 
felonies.     (S.  v.  Little,  S.  #  S.  430.) 

(/)  The  question  for  the  jury  un- 
der this  section  is  whether  the  pri- 
soner has  sufficient  intellect  to  com- 
prehend the  co\u-se  of  the  proceedings, 
so  as  to  make  a  proper  defence,  to 
challenge  any  juror  he  may  wish  to 
object  to,  and  to  comprehend  the 
details  of  the  evidence ;  if  they  think 
he  has  not  they  should  find  him  in- 
sane. (iJ.  V.  Fritchard,  1  C.  ^  F.  303  ; 
JS.  V.  By  son,  ib.  305  n.  {a).)  Where 
a  prisoner,  upon  his  arraignment 
showed  symptoms  of  insanity,  and  an 
inquest  was  forthwith  taken  under 
the  above  section,  it  was  held  that 
the  jury  might  form  their  judgment 
of  the  state  of  his  mind  from  his  de- 
meanour while  the  inquest  was  being 
taken,  and  might  thereupon  find  him 
to  he  insane  without  any  evidence 
being  given  ss  to  his  present  state ; 
and  that  it  was  unnecessary  to  ask 
him  whether  lie  would  cross-examine 
the  witnesses,  or  offer  any  remarks  or 
evidence.  (.K.  v.  Goode,  7  Ad.  ^  E. 
636.)     The  following  was  the   oath 
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§1- 


1  Vict.  c.  14. 


Repeal  of  39  & 
40  Geo.  3,  o.  94, 
s.  3. 


Persons  in  cus- 
tody under  re- 
pealed provisions 
of  that  Act,  or 
hereafter  appre- 
hended as  insane 
or  dangerous 
idiots,  may  be 
sent  to  lunatic 
asylums. 


panelled  for  that  pm-pose,  so  that  such  person  cannot  be  tried  upon  such 
indictment,  or  if  upon  the  trial  of  any  person  so  indicted  such  person 
shall  appear  to  the  jury  charged  with  such  indictment  to  be  insane,  it 
shall  be  lawful  for  the  Court  before  whom  any  such  person  shall  be 
brought  to  be  arraigned  or  tried  as  aforesaid,  to  direct  such  finding  to 
be  recorded,  and  thereupon  to  order  such  person  to  be  kept  in  strict  cus- 
tody until  his  Majesty's  pleasure  shall  be  known ;  and  if  any  person 
charged  with  any  offence  shall  be  brought  before  any  Court  to  be  dis- 
charged for  want  of  prosecution,  and  such  person  shall  appear  to  be  in- 
sane, it  shall  be  lawful  for  such  Court  to  order  a  jury  to  be  impanelled 
to  try  the  insanity  of  such  person,  and  if  the  jury  so  impanelled  shall  find 
such  person  to  be  insane,  it  shall  be  lawful  for  such  Court  to  order  such 
person  to  Ife  kept  in  strict  custody,  in  such  place  and  in  such  manner  as 
to  such  Court  shall  seem  fit,  untU  his  Majesty's  pleasure  shall  be  known ; 
and  in  aU  cases  of  insanity  so  found,  it  shall  be  lawful  for  his  Majesty  to 
give  such  order  for  the  safe  custody  of  such  person  so  found  to  be  insane, 
during  his  pleasure,  in  such  place  and  in  such  maimer  as  to  his  Majesty 
.shall  seem  fit  {a). 

The  1  Vict.  c.  14,  intituled,  "  An  Act  to  repeal  so  much  of  an  Act  of 
the  Thirty-ninth  and  Fortieth  years  of  King  George  the  Third  as  autho- 
rizes Magistrates  to  commit  to  Gaols  or  Houses  of  Correction  Persons 
who  are  apprehended  under  Circumstances  that  denote  a  Derangement 
of  Mind  and  a  purpose  of  committing  a  Crime ;  and  to  make  other  Pro- 
visions for  the  safe  Custody  of  such  Persons"  (30th  March,  183H),  re- 
citing that,  by  the  39  &  40  Geo.  3,  c.  94,  s.  3,  it  was  amongst  other 
things  enacted  (sect.  1),  "  That,  if  any  person  should  be  discovered  and 
apprehended  under  circumstances  that  denote  a  derangement  of  mind 
and  a  purpose  of  committing  some  crime  for  which,  if  committed,  such 
person  would  be  Hable  to  be  indicted,  and  any  of  his  Majesty's  justices 
of  the  peace  before  whom  such  person  may  be  brought  shall  think  fit  to 
issue  a  warrant  for  committing  him  or  her  as  a  dangerous  person  sus- 
pected to  be  insane,  such  cause  of  commitment  being  plainly  expressed 
in  the  warrant,  the  person  so  committed  shall  not  be  bailed  except  by 
two  justices  of  the  peace,  one  whereof  shall  be  the  justice  who  has  issued 
such  warrant,  or  by  the  Court  of  general  quarter  sessions,  or  by  one  of 
the  judges  of  Ms  Majesty's  Courts  in  Westminster  Hall,  or  by  the  Lord 
Chancellor,  Lord  Keeper,  or  commissioners  of  the  Great  Seal;"  enacts, 
"  That  so  much  of  the  said  Act  as  is  hereinbefore  recited  shall  be  and  is 
hereby  repealed." 

Sect.  2.  That  in  aU  cases  where  any  person  shall  be  in  custody  at 
the  tioae  of  the  passing  of  this  Act  under  or  by  virtue  of  any  warrant  for 
commitment  made  or  issued  by  any  of  her  Majesty's  justices  of  the 
peace  under  the  authority  of  the  said  hereinbefore  recited  provisions  of 
the  said  Act  of  the  thirty-ninth  and  fortieth  years  of  his  late  Majesty 
King  George  the  -Third,  and  hereby  repealed,  and  if  at  any  time  after 
the  passing  of  tliis  Act  any  person  shall  be  discovered  and  apprehended 
under  circumstances  that  denote  a  derangement  of  mind  and  a  purpose 
of  committing  some  crime  for  wliich,  if  committed,  such  person  would  be 
liable  to  be  indicted,  it  shall  and  may  be  lawful  for  any  two  justices  of 
the  peace  of  the  county,  city,  borough,  or  place  where  such  person  shall 
be  so  kept  in  custody  or  apprehended,  to  call  to  their  assistance  a  phy- 
sician, surgeon,  or  apothecary,  and  if,  upon  view  and  examination  of  the 
said  person  so  in  custody  or  apprehended,  or  from  other  proof,  the  said 
justices  shall  be  satisfied  that  such  person  is  insane  or  a  dangerous  idiot. 


administered  to  the  jury  in  that  case : 
— "  You  shall  diligently  inquire  and 
true  presentment  make  for  and  on 
behalf  of  our  sovereign  lady  the 
Queen,  whether  J.  G.,  the  defendant, 


be  insane  or  not,  and  a  true  verdict 
give  according  to  the  best  of  youx 
understanding.     So  holo  you  God." 
{li.  537.) 
(a)  See  note  [d)  on  preceding  page. 


§!■ 


Eunatics. 


the  said  justices,  if  they  shall  so  think  fit,  by  an  order  (a)  under  their 
hands  and  seals,  directed  to  the  keeper  of  the  gaol  or  house  of  correction, 
if  in  custody  at  the  time  of  passing  tliis  Act,  or  if  hereafter  apprehended, 
to  the  constable  or  overseers  of  the  poor  of  the  parish,  township,  or  place 
where  such  person  shall  be  apprehended,  shall  cause  the  said  person  to 
be  conveyed  to  and  placed  in  the  county  lunatic  asylum,  provided  there 
be  one  situated  within  or  belonging  to  the  county  in  wliich  such  person 
shall  be  in  custody  at  the  time  of  passing  tliis  Act,  or  shall  be  hereafter 
apprehended,  and  if  there  be  no  such  asylum,  then  to  some  public  hos- 
pital, or  some  house  duly  licensed  for  the  reception  of  insane  persons ; 
and  it  shall  be  lawful  for  the  said  justices  to  inquire  into  and  ascertain, 
by  the  best  legal  evidence  that  can  be  procured  under  the  circumstances 
of  personal  legal  disability  of  such  insane  person  or  dangerous  idiot,  the 
place  of  the  last  legal  settlement  of  such  person ;  and  it  shall  and  may 
be  lawful  for  such  two  justices  to  make  an  order  (b)  under  their  hands 
and  seals  upon  the  overseers  or  churchwardens  of  such  parish,  township, 
or  place  where  they  adjudge  him  or  her  to  be  -legally  settled,  to  pay  all 
reasonable  charges  of  examining  such  person,  and  conveying  liim  or  her 
to  such  county  lunatic  asylum,  public  hospital,  or  licensed  house,  and 
to  pay  such  weekly  sum  for  his  or  her  maintenance  in  such  place  of 
custody  as  they  or  any  two  justices  shall,  by  writing  under  their  hands, 
from  time  to  time  direct ,  and  where  such  place  of  settlement  cannot  be 
ascertained,  such  order  shall  be  made  upon  the  treasurer  of  the  county, 
city,  borough,  or  place  where  such  person  shall  have  been  in  custody  or 
apprehended :  Provided  always,  that  nothing  herein  contained  shall  be 
construed  to  extend  to  restrain  or  prevent  any  relation  or  friend  from 
taldng  such  insane  person  or  dangerous  idiot  under  their  own  care  and 
protection,  if  he  shall  enter  into  sufficient  recognizance  for  his  or  her 
peaceable  behaviour  or  safe  custody,  before  two  justices  of  the  peace,  or 
the  Court  of  quarter  sessions,  or  one  of  the  judges  of  her  Majesty's  Courts 
in  Westminster  Hall:  Provided  always,  that  the  chiirchwardens  and 
overseers  of  the  parish  in  which  the  justices  shall  adjudge  any  insane 
person  or  dangerous  idiot  to  be  settled  may  appeal  against  any  such 
order  to  the  next  general  quarter  sessions  of  the  peace  to  be  holden  for 
the  county  where  such  order  shall  be  made,  in  Hke  manner  and  under 
like  restrictions  and  regulations  as  against  any  order  of  removal,  giving 
reasonable  notice  thereof  to  the  clerk  of  the  peace  of  the  county,  riding, 
or  division,  or  to  the  town  clerk  of  the  city,  borough,  or.  place,  as  the 
case  may  be,  upon  whose  rates  the  burden  of  maintaining  such  insane 
person  or  dangerous  idiot  might  fall,  if  such  order  should  be  invalid,  and 
such  clerk  of  the  peace  (o)  or  town  clerk  shall  be  respondent  in  such  ap- 
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1.  How  far 

liable  for 

Crimes,  etc. 


Justices  may  in- 
quire into  settle- 
ment of  lunatics 
or  dangerous 
idiots,  and  malce 
order  for  pay- 
ment of  their 
maintenance,  etc. 


If  settlementcan- 
not  be  ascer- 
tained. 

Nothing  herein 
to  prevent  rela- 
tions from  tailing 
lunatics  under 
their  own  care. 


Appeal 


[a)  A  -  commitment  of  an  insane 
person  under  the  39  &  40  Geo.  3, 
c.  94,  s.  3  (repealed  by  this  Act),  was 
held  not  a  commitment  in  execution, 
and  is,  therefore,  not  to  be  construed 
■with  the  same  strictness.  Therefore, 
a  warrant,  stating  that  A.  B.  had 
been  discovered  and  apprehended, 
under  circumstances  that  denoted  a 
derangement  of  miad  and  a  purpose 
of  committing  some  crime,  for  which, 
if  committed,  he  would  be  liable  to 
be  indicted,  to  wit,  an  assault,  and 
that  the  said  A.  B.  being  brought 
before  the  justice,  was  committed  by 
him,  was  held  sufficient,  though  it 
did  not  state  the  name  of  tlie  person 
whom  the  prisoner  intended  to  as- 
sault, and  it  did  not  appear  that  the 
committing  magistrate  received  any 


evidence  upon  oath.  [R.  v.  Gom-lay, 
1  B.  #  C.  669 ;  I  M.  i-  S.  619.) 

(A)  This  order  need  not  be  made  at 
the  time  of  sending  the  pauper  to  the 
asylum,  but  may  be  made  at  a  future 
time.  The  inabihty  of  the  magis- 
trates to  ascertain  the  settlement  at 
once  will  not  exonerate  the  paiish, 
and  impose  on  the  county  the  burden 
of  the  future  maintenance  of  the 
pauper.  {S.  v.  TFest  Siding  of  York- 
shire, 20  L.  J.,  M.  C.  18;  R.  v.  Ehley, 
15  Q.  B.  1025,  S.  C.) 

[c)  As  there  cannot  be  a  respondent 
until  there  is  an  appeal,  the  clerk  of 
the  peace  has  no  duties  towards  the 
parish  upon  which  the  order  of  main- 
tenance is  made,  until  an  appeal ;  and 
the  notice  of  chargeabihty  and  other 
documents  relating  to  the  settlement 
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ILttttatfcs.  §  I- 

peal,  which  appeal  the  justices  of  the  peace  assembled  at  the  said  gene- 
ral quarter  sessions  are  hereby  authorized  and  empowered  to  hear  and 
detei-mine,  in  the  same  manner  as  appeals  against  orders  of  removal  are 
now  heard  and  determined. 

Sect.  3.  That  if  upon  examination  it  shall  appear  to  the  physician, 
surgeon,  or  apothecary  present  at  the  examination  of  any  person  in  cus- 
tody at  the  time  of  passing  this  Act  as  aforesaid,  that  he  or  she  is  not 
an  insane  person  or  a  dangerous  idiot,  and  that  such  person  may  be  suf- 
fered to  go  at  large  with  safety,  it  shall  and  may  be  lawful  for  such  me- 
dical person,  and  he  is  hereby  required  to  give  a  certificate  to  that  effect, 
signed  by  him,  to  the  visiting  justices  of  the  gaol  or  house  of  correction 
in  .which  such  person  is  in  custody,  who  are  hereby  required  to  transmit 
the  same  forthwith  to  her  Majesty's  principal  secretary  of  state  for  the 
home  department,  who,  if  he  shall  so  think  fit  shall  order  the  liberation 
of  such  person  from  custody. 

Sect.  4.  That  nothing  herein  contained,  except  where  otherwise  ex- 
pressly mentioned,  shall  alter  the  laws  relating  to  the  discharge  of  per- 
sons who  may  cease  to  be  insane  or  dangerous  idiots,  from  any  county 
lunatic  asylum,  public  hospital,  or  house  duly  licensed  for  the  reception 
of  insane  persons,  nor  authorize  the  removal  by  any  parish  of&cer  of  any 
poor  person  from  such  asylum,  public  hospital,  or  licensed  house,  with- 
out an  order  for  that  piu-pose  made  by  two  justices  of  the  peace  for  the 
county  in  which  such  house  shaU  be  situated,  after  due  inquiry  into  the 
circvunstances  of  the  case,  unless  such  person  shall  have  been  discharged 
as  cured. 

Sect.  5.  That  this  Act  shall  extend  only  to  England  and  Wales. 

The  3  &  4  Vict.  c.  54,  intituled,  "  An  Act  for  maldng  further  Provision 
for  the  Confinement  and  Maintenance  of  Insane  Prisoners  "  (4th  August, 
1840),  enacts  by 

Prisoners  be-  Sect.  1.   [Prisoners  becoming  insane,  two  justices  may  inquire ;  if  cer- 

commg  insane       tified  to  be  insane,  secretary  of  state  to  grant  warrant  for  removal  to 

lunatic  asylum.     How  to  be  dealt  with,  if  afterwards  sane.    Warrant  for 

removal  back  to  prison  or  to  discharge]  (a). 


Act  not  to  alter 
laws  relating  to 
the  di-icharge  of 
recovered  luna- 
tics. 


Act  extends  only 

to  England  and 

Wales. 

3  iSi  4  Vic.  c.  .54. 


Justices  to  in- 
quire into  the  - 
settlement  of 
such  prisoner, 
and  make  orders 
on  parish  for 
muintenauce, 
etc. 


Sect.  a.  That  in  all  such  cases  as  aforesaid,  unless  one  of  her  Ma- 
jesty's principal  secretaries  of  state  shall  otherwise  direct,  it  shall  be 
lawful  for  such  two  justices,  or  any  other  two  justices  of  the  peace  of  the 
county,  city,  borough,  or  place  where  such  person  is  imprisoned,  to  in- 
quire into  and  ascertain,  by  the  best  evidence  or  information  that  can  be 
obtained  under  the  cu-cumstances  of  the  personal  legal  disability  of  such 
insane  person,  the  place  of  the  last  legal  settlement,  and  the  pecuniary 
circumstances  of  such  person  ;  and  if  it  shall  not  appear  that  he  or  she 
is  possessed  of  sufficient  property  which  can  be  apphed  to  his  or  her 
maintenance,  it  shall  be  lawful  for  such  two  justices,  by  order  (b)  under 


are  properly  sent  to  the  appellants, 
and  the  complaint  on  which  the  order 
of  maintenance  is  founded  is  well 
made,  by  the  treasurer  of  the  asylum 
to  which  the  insane  person  is  sent. 
{R.  V.  West  Biding  of  Yorkshire,  ubi 
supra.) 

{a)  This  section  is  repealed  by  27 
&  28  Vict.  c.  29,  s.  1,  post;  which 
(sect.  2)  contains  provisions  for  effect- 
ing the  same  purposes. 

[b)  An  order  directing  a  weekly 
payment  to  be  made  by  the  guar- 


dians of  a  imion  for  the  maintenance 
of  a  criminal  lunatic,  whose  settle- 
ment was  adjudged  to  be  in  one  of 
the  parishes  of  such  union,  need  not 
in  terms  direct  the  payment  to  be 
made  on  behalf  of  such  parish  if  the 
order  recites  aU  the  facts  necessary 
to  establish  the  Hability  of  such  pa- 
rish. {Reg.  V.  Berkshire  J  J.,  3  N. 
Sess.  Ca.  473  ;  18  J.  /.  CXf.  iS.J,  M.  C. 
105.) 
H.  L.  having  been  convicted  of 


§1. 


Hunattcs. 


their  hands,  to  direct  the  overseers  of  the  parish  where  they  adjudge  him 
or  her  to  be  lawfully  settled,  or  in  case  such  parish  be  comprised  in  a 
union  declared  by  the  poor  law  commissioners,  or  shall  be  under  the 
management  of  a  board  of  guardians  established  by  the  poor  law  com- 
missioners, then  the  guardians  of  such  union  (a),  or  of  such  parish  (as  the 
case  may  be),  to  pay  on  behalf  of  such  parish,  in  the  case  of  any  person 
removed  imder  this  Act,  aU  reasonable  charges  for  inquiring  into  such 
person's  insanity,  and  for  conveying  him  or  her  to  such  county  lunatic 
asylum  or  receptacle  for  insane  persons,  and  to  pay  such  weekly  simi  as 
they  or  any  two  justices  shall,  by  writing  under  their  hands,  from  time 
to  time  direct,  for  his  or  her  maintenance  in  such  asylum  or  receptacle 
in  which  he  or  she  shall  be  confined ;  and  in  the  case  of  any  person  re- 
moved imder  any  former  Act  relating  to  insane  prisoners,  to  pay  such 
weekly  sum  as  they  or  any  two  such  justices  as  aforesaid  shall,  by  writ- 
ing imder  their  hands,  from  time  to  time  direct,  for  his  or  her  mainte- 
nance in  the  asylum  or  receptacle  in  which  he  or  she  is  confined ;  and 
when  the  place  of  settlement  cannot  be  ascertained,  such  order  shall  be 
made  upon. the  treasurer  of  the  county,  city,  borough,  or  place  where 
such  person  shall  have  been  imprisoned ;  but  if  it  shall  appear,  upon  in- 
quiry, to  the  said  or  any  other  two  justices  of  the  county,  city,  borough, 
or  place  where  such  person  is  imprisoned,  that  any  sucjfi  person  is  pos- 
sessed of  property,  such  property  shall  be  applied  for  or  towards  the  ex- 
penses incurred  or  to  be  hereinafter  incurred  on  his  or  her  behalf,  and 
they  shall  from  time  to  time,  by  order  under  their  hands,  direct  the  over- 
seers (a)  of  any  parish  where  any  money  or  securities  for  money,  goods. 


felony  at  the  WUts  Lent  Assizes, 
1864,  and  sentenced  to  twelve  months' 
impriBonment,  was  aooordiagly  im- 
prisoned in  the  county  gaol,  situate 
in  the  borough  of  Devizes,  which  has 
its  own  exclusive  jurisdiction.  While 
undergoing  Ms  sentence  he  became 
insane,  and,  by  an  order  of  the  secre- 
tary of  state,  under  3  &  4  Vict.  c.  64, 
s.  1,  he  was  removed  to  a  licensed 
asylum  in  another  county  on  the 
2StH  of  June,  1864.  On  the  28th  of 
March,  1867,  two  justices  of  Wilts, 
sitting  in  the  borough  of  Devizes, 
,  and  purporting  to  act  under  sect.  2, 
after  adjudging  the  settlement  of 
H.  L.  to  be  in  the  parish  of  B.  in  the 
B.  imion,  ordered  the  guardians  of 
the  union  to  pay  to  the  keeper  of  the 
gaol  the  reasonable  charges  of  the 
inquiry  into  the  insanity  of  H.  L., 
and  of  his  removal  to  the  asylum,  and 
to  pay  to  the  keeper  of  the  asylum 
£114,  being  the  aggregate  amount  of 
the  weekly  charges  for  the  mainte- 
nance in  the  asylum  from  the  25th  of 
June,  1864,  to  the  24th  of  March, 
1867 ;  and  a  further  weekly  sum  of 
16s.  from  the  latter  date.  Held,  first, 
that  the  order  was  not  invalid  by 
reason  of  its  having  been  made  after 
the  expiration  of  the  term  of  the  lu- 
natic's imprisonment;  secondly,  that 
the  justices  for  the  county  had  juris- 
diction to  make  the  order  (though 
relating  to  a  lunatic)  while  sitting  in 
the  borough,  by  .reason  of  11  &  12 
Vict.  c.  42,  and  11  &  12  Vict.  c.  43, 
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When  settlement 
not  found,  order 
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In  case  the  per. 
son  is  possessed 
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shall  be  applied 
towards  the 
expense. 


t).  6,  coupled  with  26  &  27  Vict.  c.  77, 
which  so  far  rendered  nugatory  the 
exceptions  in  11  &  12  Vict.  c.  43,  s. 
35 ;  thirdly,  by  Cockburn,  C.  J.,  and 
Lush,  J.,  [Blackburn,  J.,  doubting) 
that  the  order  was  bad  as  to  the  £114, 
as  there  was  nothing  in  the  3  &  4 
Vict.  0.  54,  s.  2,  enabling  the  justices 
to  make  such  a  retrospective  order. 
By  Mellor,  J.,  that  the  justices  had 
power  under  sect.  2  to  make  an  order 
for  past  maintenance,  but  that  the 
order  ought  to  be  quashed,  on  the 
ground  that  it  ought  to  have  been 
applied  for  before.  [Bradford  Union 
V.  Clerk  of  the  Peace  for  Wiltshire,  Law 
Rep.  3  Q.  B.  604  ;  37  L.  J.,  M.  G.  129.) 
[a)  By  27  &  28  Vict.  c.  29,  s.  5,  post, 
it  is  enacted  that  where  any  order 
shall  have  been,  or  shall  thereafter 
be  made,  upon  the  guardians  of  any 
union  formed  imder  the  provisions  of 
4  &  5  Wm.  4,  c.  76,  for  the  payment 
of  money  under  this  section,  the 
amount  paid  under  such  order  shall 
be  charged  upon  the  common  fund  of 
the  union,  and  not  to  the  account  of 
any  parish  therein;  and  the  power 
given  to  the  justices  to  order  the 
seizure  and  sale  of  the  goods  and 
chattels,  or  the  receipt  of  the  rents  of 
the  lands  or  tenements  of  any  insane 
person  therein  referred  to,  shall  cease 
as  regards  the  overseers,  but  shall 
apply  to  the  guardians  of  the  union 
who  shall  have  incurred  any  expenses 
under  any  such  order. 
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Persons  charged 
with  misde- 
meanours, ac- 
quitted on  the 
ground  of  insa- 
nity, may  be 
kept  in  custody. 


39  &  40  Geo.  3, 
c.  94. 


Persons  ag- 
grieved may 
appeal  from 
the  order  of  the 
justices. 


chattels,  lands,  or  tenements  of  such  person  shall  he,  to  seize  (a)  so  much 
of  the  said  money,  or  to  seize  and  sell  so  much  of  the  said  goods  and 
chattels,  or  receive  so  much  of  the  annual  rent  of  the  lands  or  tenements 
of  such  person,  as  may  he  necessary  to  pay  the  charges,  if  any,  of  in- 
quiring into  such  person's  insanity,  and  of  removal,  and  also  the  charges 
of  maintenance,  clotliing,  medicine,  and  care  of  any  such  insane  per- 
son (h),  accounting  for  the  same  at  the  next  special  petty  sessions  of  the 
division,  city,  or  borough  in  which  such  order  shall  have  been  made, 
such  charges  having  been  first  proved  to  the  satisfaction  of  such  justices, 
and  the  amount  thereof  being  set  forth  in  such  order  (a). 

Sect.  3.  And  whereas  it  is  expedient  that  the  same  provision  should 
be  made  with  regard  to  persons  charged  with  misdemeanours  as  is  made 
with  regard  to  persons  charged  with  treason,  murder,  or  felony,  by  virtue 
of  an  Act  of  the  thirty-ninth  and  fortieth  years  of  long  George  the  tliird, 
intituled,  "  An  Act  for  the  safe  Custody  of  Insane  Persons  charged  with 
Offences  "  (d),  be  it  enacted,  that  in  all  cases  where  it  shall  be  given  in 
evidence  upon  the  trial  of  any  person  charged  with  any  misdemeanour, 
that  such  person  was  insane  at  the  time  of  the  commission  of  the  offence, 
and  such  person  shall  be  acquitted,  the  jury  shall  be  required  to  find 
specially  that  such  person  was  insane  at  the  time  of  the  commission  of 
such  offence,  and  to  declare  whether  such  person  was  acquitted  by  them 
on  account  of  such  insanity ;  and  if  they  shall  find  that  such  person  was 
insane  at  the  time  of  the  connnitting  such  offence,  the  court  before  whom 
such  trial  shall  be  had  shall  order  such  person  to  be  kept  in  strict  cus- 
tody, in  such  place  and  in  such  manlier  as  to  the  court  shall  seem  fit,  until 
her  Majesty's  pleasure  shall  be  known ;  and  it  shall  therefore  be  lawful 
for  her  Majesty  to  give  such  order  for  the  safe  custody  of  such  person 
during  her  pleasure,  in  such  place  and  in  such  manner  as  to  her  Majesty 
shaU  seem  fit  {e) ;  and  in  all  cases  where  any  person  before  the  passing 
of  this  Act  has  been  acquitted  of  any  such  offence  on  the  ground  of  in- 
sanity at  the  time  of  the  commission  thereof,  and  has  been  detained  in 
custody  as  a  dangerous  person  by  order  of  the  court  before  whom  such 
person  has  been  tried,  and  still  remains  in  custody,  it  shall  be  lawful  for 
her  Majesty  to  give  the  Uke  order  for  the  safe  custody  of  such  person 
during  her  pleasure,  as  her  Majesty  is  herehj-  enabled  to  give  in  the  case 
of  any  person  who  shall  hereafter  be  acquitted  on  the  groimd  of  insa- 
nity (e). 

Sect.  4.  Provided  always,  that  if  any  person  shall  feel  aggrieved  by 
any  order  of  any  justices  as  aforesaid,  such  person  may  appeal  to  the 
justices  of  the  peace  at  the  next  quarter  sessions  of  the  peace  to  be 
holden  in  and  for  the  comity,  city,  borough,  or  place  where  the  matter  of 
appeal  shall  have  arisen,  the  person  so  appealing  having  given  to  the 
justices  against  whose  order  such  appeal  shall  be  made  ten  days'  notice 
of  his  or  her  intention  to  make  such  appeal ;  and  the  said  justices  at 
such  sessions  are  hereby  authorized  and  required  to  hear  and  determine 
the  matter  of  such  appeal  in  a  summary  way,  and  to  make  such  deter- 
mination as  they  shall  think  proper,  and  shall  and  may  also  award  such 
further  satisfaction  to  the  party  mjured,  or  such  costs  to  either  of  the 


[a)  The  justices  cannot  authorize 
the  overseers  to  levy  a  debt  claimed 
as  due  to  the  lunatic,  by  ordering 
them  to  seize  money  in  the  possession 
of  the  debtor.  [S.  v.  Longhorti,  17 
Q.  B.  77 ",  Be  Simpson's  Trust  Estate, 
ex  parte  Overseers  of  Old  Sutton,  20 
i.  /.,  M.  C.  231.) 

0))  See  Jn  re  Simpson,  15  Jur.  754. 

\c)  The  provisions  of  this  section 
apply  to  persons  sent  to  any  asylum 


for  criminal  lunatics  established  un- 
der 23  &  24  Vict.  c.  15,  post. 

(d)  See  39  &  40  Geo.  3,  c.  94,  s.  1, 
and  notes,  ante,  587. 

(«)  By  23  &  24  Vict,  c,  75,  post,  her 
Majesty  is  empowered  to  appoint 
asylums  for  criminal  lunatics  (sect. 
1) ;  and  a  secretary  of  state  may  di- 
rect criminal  lunatics  to  be  removed 
to  and  kept  in  any  such  asylum 
(sect.  2).  • 


§1- 


aunattcB. 


parties,  as  they  shall  judge  reasonable  and  proper;  and  every  such 
determination  shaU  be  final  and  conclusive  to  all  intents  and  purposes 
whatsoever,  and  no  certiorari  shall  be  allowed. 

Sect.  5.  That  the  overseers  of  the  parish  in  which  the  justices  shall 
adjudge  any  insane  person  to  be  settled,  or  in  case  such  parish  be  com- 
prised in  a  union,  or  be  under  the  management  of  a  board  of  guardians, 
then  either  the  guardians  of  such  union  or  parish  (as  the  case  may  be), 
or  the  overseers  of  such  parish  (a)  may  appeal  against  such  order  to  the 
general  quarter  sessions  of  the  peace  to  be  holden  for  the  county,  city, 
borough,  or  place  where  such  order  shall  be  made,  in  Mice  manner  and 
under  like  restrictions  and  regulations  as  against  any  order  of  re- 
moval (6),  giving  reasonable  notice  thereof  to  the  clerk  of  the  peace  of 
such  county,  city,  borough,  or  place,  who  shall  be  respondent  in  such 
appeal,  which  appeal  the  justices  of  the  peace  assembled  at  the  said 
general  quarter  sessions  are  hereby  authorized  and  empowered  to  hear 
and  determine  in  the  same  manner  as  appeals  against  orders  of  removal 
are  now  heard  and  determined. 

Sect.  6.   [Repeals  55th  section  of  9  Geo.  4,  c.  40.] 

Sect.  7.  And  whereas  by  the  said  last-mentioned  Act  it  was,  among  other 
things,  enacted  that  it  should  be  lawful  for  two  justices  of  the  peace  of 
the  county  where  any  person  should  be  kept  in  custody  as  an  insane 
person  by  order  of  any  court,  or  by  his  Majesty's  order  subsequent  there- 
unto, to  inquire  into  and  ascertain  the  settlement  and  circumstances  of 
such  insane  person,  and  to  make  order  for  the  payment  of  such  weekly 
sum  for  his  or  her  maintenance  as  one  of  liis  Majesty's  principal  secre- 
taries of  state  should,  by  writing  under  his  hand,  from  time  to  time 
direct :  And  whereas  it  is  expedient  that  so  much  of  the  said  Act  as  re- 
lates to  such  direction  to  be  given  by  such  secretary  of  state  should  be 
repealed,  and  other  provisions  made  iu  the  place  thereof:  be  it  therefore 
enacted,  that  so  much  of  the  said  Act  as  relates  to  such  directions  to  be 
given  by  such  secretary  of  state  shall  be  and  the  same  is  hereby  re- 
pealed ;  and  that  it  shall  be  lawful  for  such  two  justices,  by  order  under 
their  hands,  to  direct  the  overseers  of  the  parish  in  which  they  shaU 
adjudge  such  insane  person  as  last  aforesaid  to  be  legally  settled,  or  in 
case  such  parish  shall  be  comprised  in  a  union  declared  by  the  poor  law 
commissioners,  or  shall  be  under  the  management  of  a  board  of  guar- 
dians established  by  the  poor  law  commissioners,  then  the  guardians  of 
such  union  or  parish,  as  the  case  may  be,  to  pay  such  weekly  sum  for 
the  maintenance  of  such  person  as  they  or  any  such  two  justices  shall, 
by  writing  under  theii-  hands,  direct  (a). 

Sect.  8.  And  in  order  to  remove  doubts  as  to  tlie  meaning  of  certain 
words  in  this  Act,  be  it  enacted,  that  the  words  "treasurer  of  the  county, 
city,  borough,  or  place,"  shall  be  deemed  to  include  any  of&cer  in  any 
county,  riding,  division,  liberty,  county  of  a  city,  county  of  a  town,  cinque 
port,  or  town  corporate,  who  has  the  custody  of  any  funds  assessed  upon 


593 

1.  How  far 
liable  for 
Crimes,  etc. 

Overseers  or 
guardians  may 
appeal  against 
the  order  of  the 
justices  on  the 
parish. 


So  much  of 
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repealed. 


Rules  for  inter- 
pretation of  this 
Act. 


[a)  By  27  &  28  Vict.  c.  29,  s.  %,post, 
599, 30  much  of  this  section  as  enabled 
the  overseers  of  any  parish  in  a  imion 
to  appeal  against  an  order  of  justices 
adjudicating  as  to  the  settlement  of 
any  insane  person  is  repealed. 

[b]  The  time  allowed  for  guardians 
of  a  poor  law  union  to  appeal  against 
an  order  for  maintenance  under  this 
section  is  governed  by  the  time  of 
procedure  allowed  them  in  appeals 
against  orders  of  removal.  {Seg.  v. 
Guardians  of  the  Newport  XTnion,  33 

VOL.    III. 


L.  J.,  N.  S.,  M.  C.  155 ;  10  Jur., 
N.  S.  516.) 

Notice  of  appeal  was  signed  "H.H., 
clerk  to  the  aforesaid  guardians," 
without  stating  that  he  was  acting 
as  their  attorney,  or  for  and  on  their 
behalf.  Held,  sufficiently  signed. 
(J*«.) 

(c)  The  9  Geo.  4,  o.  40,  is  repealed 
by  8  &  9  Vict.  c.  126,  s.  1,  but  the 
above  section  appears  to  be  still  in 
force. 

3  Q 
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Limitation  of 

Act. 

23  &  24  Vict. 

c.  75. 


or  raised  in  or  belonging  to  such  coimty,  riding,  division,  liberty,  county 
of  a  city,  county  of  a  town,  cinque  port  or  town  corporate,  in  the  nature 
of  comity  rates,  and  applicable  to  the  purposes  to  which  county  rates  are 
applicable ;  that  the  words  "  insane  person  "  shall  be  deemed  to  include 
any  lunatic  or  dangerous  idiot';  'and  that  the  words  "  county,  city, 
borough,  or  place  "  shall  be  deemed  to  include  any  county,  riding,  divi- 
sion, Eberty,  county  of  a  city,-  county  of  a  town,  cinque  port,  or  town  cor- 
porate; and  the  word  "parish"  shall  be  deemed  to  include  any  town- 
ship, hamlet,  tithing,  vill,  extra-parochial  place,  or  any  place  maintain- 
ing its  own  poor. 

Sect.  9.  That  tliis  Act  shall  extend  only  to  England  and  Wales. 

The  23  &  24  Vict.  c.  75,  intituled,  "An  Act  to  make  better  Provision 
for  the  Custody  and  Care  of  Criminal  Lunatics  "  (6th  August,  1860) ; 
after  reciting  that  by  the  39  &  40^060.  3,  c.  94  {a),  and  the  3  &  4  Vict. 
c.  54  (6),  her  Majesty  is  empowered,'  where  any  person  is  charged  with 
any  such  offence  as  therein  mentioned,  and  acquitted  on  account  of  in- 
sanity, and  where  any  person  is  indicted  for  any  offence  and  upon  an 
arraigimient  is  found  insane,  to  give  order  for  the  safe  custody  of  such 
person  during  her  pleasure,  in  such  place  and  in  such  manner  as  she 
may  think  fit ;  and  by  the  said  Act  of  the  3  &  4  Vict.  c.  54  (e),  one  of  her 
Majesty's  principal  secretaries  of  state  is  empowered,  upon  such  certifi- 
cate as  therein  mentioned  of  the  insanity  of  any  person  imprisoned  as 
therein  mentioned,  to  direct  such  person  to  be  removed  to  such  county 
lunatic  asylum,  or  other  proper  receptacle  for  insane  persons,  as  the  said 
secretary  of  state  may  judge  proper  and  appoint :  and  that  by  the  5  &  6 
Vict.  c.  29,  and  6  &  7  Vict.  c.  26,  the  said  secretary  of  state  is  empowered 
to  order  any  convict  in  Pentonville  or  Millbank  Prison  becoming  or 
found  insane  during  confinement  to  be  removed  to  such  lunatic  asylum 
as  the  said  secretary  of  state  may  think  proper  :  and  that  it  is  expedient 
that  provision  should  be  made  for  the  custody  and  care  of  criminal 
lunatics  in  an  asylum  or  asylums  appropriated  for  that  purpose  enacts : 

Sect.  1.  It  shall  be  lawful  for  her  Majesty  from  time  to  time,  by  war- 
rant under  her  royal  sign  manual,  to  appoint  that  any  asylum  or  place 
in  England  which  her  Majesty  may  have  caused  to  be  provided  or  ap- 
propriated, and  may  deem  suitable  for  this  purpose,  shall  be  an  asylum 
for  cruninal  lunatics,  and  the  provisions  of  this  Act  shall  be  applicable 
to  every  such  asylum. 

Secretary  of  Sect.  2.  It  shall  be  lawful  for  one  of  her  Majesty's  principal  secretaries 

ciioJnai^iunatfcs  °^  State,  by  warrant  under  his  hand,  to  direct  to  be  conveyed  to  and  kept 
to  be  conflned  in  in  any  such  asylum  any  person  for  whose  safe  custody  during  her  plea- 
tiie  asylum.  g^yg  Jjgj.  Majesty  is  authorized  to  give  order,  or  whom  such  secretary  of 

state  might  direct  to  be  removed  to  a  lunatic  asylum  under  any  of  the 
Acts  hereinbefore  mentioned  (d),  or  under  any  other  Act  of  Parliament, 
or  any  person  sentenced  or  ordered  to  be  kept  in  penal  servitude,  who 
may  be  shown  to  the  satisfaction  of  the  secretary  of  state  to  be  insane,  or 
to  be  unfit  from  imbecility  of  mind  for  penal  discipline ;  and  the  secre- 
tary of  state  may  direct  to  be  removed  to  and  kept  in  such  asylum  any 
such  person  as  aforesaid,  who,  under  any  previous  order  of  her  Majesty 
or  warrant  of  the  secretary  of  state,  may  have  been  placed  and  remain  in 
any  county  lunatic  asylum,  or  other  place  of  reception  for  lunatics,  and 
every  person  directed  by  the  secretary  of  state  to  be  conveyed  or  removed 
to  and  kept  in  an  asylum  under  this  Act,  shall  be  covey ed  to  such  asy- 
lum accordingly,  and  shall  be  kept  therein  until  lawfully  removed  or 
discharged,  and  that  with  every  person  so  conveyed  or  removed  there 


Her  Majesty  may 
appoint  asylum 
for  criminal  lu- 
natics. 


Sects.  1,  2,  ante,  687. 
Sect.  3,  ante,  692. 
[c]  Sect.  1,  repealed  by  27  & 
Vict.  c.  29,  s.  1,  post,  597. 
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{d)  See  39  &  40  Geo.  3,  e.  94,  ss. 
1-2,  ante,  587 ;  and  3  &  4  Vict.  c.  64, 
s.  3,  ante,  692. 


§1- 


a^unattts. 


shall  be  transmitted  a  certificate,  as  set  forth  in  Schedule  A.  to  this  Act 
annexed,  duly  filled  up  and  authenticated,  the  contents  of  which  certifi- 
cate shall  be  transcribed  into  the  general  register  to  be  kept  in  every  such 
asylum. 

Sect.  3.  Nothing  in  this  Act  shall  restrain  or  aiFect  the  authority  of 
her  Majesty,  where  she  may  so  think  fit,  to  give  such  other  order  for  the 
safe  custody  of  any  such  person  as  aforesaid  as  she  might  have  given  if 
tliis  Act  had  not  been  passed,  or  restrain  or  affect  the  authority  of  the 
secretary  of  state  to  continue  in  or  direct  to  be  removed  to  any  county 
asylimi  or  other  place  for  the  reception  of  lunatics  any  of  the  persons 
aforesaid  whom  he  might  have  so  continued  or  directed  to  be  removed  if 
this  Act  had  not  been  passed. 

Sect.  4.  It  shall  be  lawful  for  the  secretary  of  state  from  time  to  time 
to  appoint  any  such  persons  as  he  may  tlunk  fit,  being  not  less  than  three 
in  number,  to  be  a  council  of  supervision  for  any  asylum  under  this  Act, 
and  to  remove  aD.  or  any  of  the  said  council,  and  upon  the  removal, 
death,  or  resignation  of  any  member  of  the  said  council,  to  appoint 
another  in  his  place ;  and  also  from  time  to  time  to  appoint  for  the  asy- 
lum a  resident  medical  superintendent,  a  chaplain,  and  such  other  officers, 
assistants,  and  servants  as  he  may  deem  necessary,  and  at  pleasure  to 
remove  such  superintendent,  chaplain,  officers,  assistants,  and  servants 
respectively ;  and  the  secretary  of  state,  with  the  approval  of  the  com- 
missioners of  her  Majesty's  treasury,  shall  fix  the  salaries  to  be  paid  to  the 
superintendent,  chaplain,  officers,  assistants,  and  servants  of  such  asylum. 

Sect.  5.  It  shall  be  lawful  for  the  secretary  of  state  from  time  to  time 
to  make  rules  for  the  government  and  management  of  the  asylum,  and 
for  the  duties  and  conduct  of  the  officers  thereof,  and  for  the  care  and 
treatment  of  the  persons  confined  therein,  and  to  subscribe  a  certificate 
that  they  are  fit  to  be  enforced,  and  such  rules,  when  so  certified,  shall 
be  binding  on  the  council,  and  aU  officers,  assistants,  and  servants  of  the 
asylum,  and  all  other  persons  whomsoever,  and  aU  such  rules  shall  be 
laid  before  Parliament  within  twenty-one  days  after  they  shall  be  certi- 
fied, or  if  Parliament  be  not  sitting  then  within  twenty-one  days  after 
the  next  meeting  of  ParUameut. 

Sect.  6.  Subject  to  the  rules  certified  by  the  secretary  of  state  under 
this  Act,  the  council  of  supervision  shall  superintend  and  direct  the 
management  and  conduct  of  the  asylum,  and  the  care  and  treatment  of 
the  lunatics  confined  therein ;  and  such  council  or  any  two  of  them  shall 
from  time  to  time,  as  by  the  rules  shall  be  provided,  and  at  such  other 
times  as  they  may  think  fit,  report  in  writing  to  the  secretary  of  state  in 
relation  to  the  management  and  conduct  of  the  said  asylum  and  the  con- 
dition thereof,  and  to  any  matters  concerning  the  same  ;  and  if  any  per- 
son detained  and  confined  as  aforesaid  shall  be  of  a  religious  persuasion 
difiering  from  that  of  the  estabhshed  church,  a  minister  of  such  per- 
suasion at  the  special  request  of  such  person  or  of  bis  friends  or  rela- 
tions shall  be  allowed  to  visit  him  at  proper  and  reasonable  times  by 
application  to  the  medical  superintendent,  and  under  such  rules  as  may 
be  approved  of  by  the  secretary  of  state,  but  no  such  person  shall  be 
compelled  to  attend  any  of  the  ordinances  or  instructions  of  any  rehgious 
persuasion  other  than  his  own. 

Sect.  7.  The  provisions  of  the  Acts  hereinbefore  mentioned,  or  of  any 
other  Act  for  the  removal  or  discharge  of  lunatics  whom  the  said  secre- 
tary of  state  is,  under  the  hereinbefore  mentioned  Acts  or  any  other  Act 
now  in  force,  authorized  to  dfrect  to  be  removed  to  any  lunatic  asylum, 
shall  extend  and  apply  to  any  lunatic  whom  the  secretary  of  state  may 
direct  to  be  conveyed  to  any  asylum  for  criminal  lunatics  appointed 
under  this  Act :  Provided  always,  that  any  order  for  removal  or  dis- 
charge wMch  may  now  be  made  by  the  secretary  of  state  on  the  certifi- 


595 

1.  How  far 

liable  for 
Gmnes,  etc. 


Nothing?  to  affect 
the  authority  of 
the  Crown  to 
make  other  pro- 
vision for  the 
custody  of  a 
criminal  lunatic. 


Secretary  of 
state  to  appoint 
council  of  super- 
vision and  officers 
for  asylums. 


Secretary  of 
state  to  make 
rules  for  the  go- 
vernment of  the 
asylum. 


Subject  to  such 
rules,  council  to 
superintend  asy- 
lums. 


Provision  as  to 
removal  and  dis- 
charge of  luna- 
tics. 
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1.  How  far 

liable  for 

Crimes^  etc. 


Secretary  of 
state  may  per- 
mit any  lunatic 
to  be  absent 
from  asylum  on 
trial,  etc. 


I,unattc0. 


§!• 


Provisions  of  3  & 
4  Vict.  c.  54,  as 
to  expenses  of 
conveyance  and 
maintenance  to 
apply  to  this 
Act. 


Lunatics  es- 
caping may  be 
retalcen  by  su- 
perintendent, 
etc. 


Punishment  of 
persons  for  res- 
cue or  permitting 
escape. 


Penalty  on 
officers  or  ser- 
vants ill-treating 
lunatics. 


cate  of  two  physicians  or  surgeons  may  be  made  on  the  certificate  of  the 
resident  medical  superintendent  of  the  asylum  and  any  two  of  the  council 
of  supervision. 

Sect.  8  is  repealed,  and  new  provisions  substituted  by  the  30  &  31 
Vict.  c.  12,  s.  6,  post,  600. 

Sect.  9  (a).  Provided  also,  that  it  shall  be  lawful  for  the  secretary  of 
state  by  his  warrant  to  permit  any  person  confined  in  the  asylum  to  be 
absent  from  such  asylum  upon  trial  for  such  period  as  he  may  think  fit, 
or  to  permit  any  such  person  to  be  absent  from  such  asylum  upon  such 
conditions  in  all  respects  as  to  the  secretary  of  state  shall  seem  fit,  and 
in  case  any  person  so  permitted  to  be  absent  upon  trial  for  any  period 
do  not  return  at  the  expiration  of  such  period,  or,  in  case  any  of  the 
conditions  on  which  any  person  is  so  permitted  to  be  absent  be  broken, 
the  person  not  returning  at  such  expiration  or  absent  after  any  such 
condition  has  been  broken,  as  the  case  may  be,  may  be  retaken  as  herein 
provided  iu  the  case  of  an  escape. 

Sect.  10  (a).  All  provisions  in  the  said  Act  of  the  third  and  fourth 
years  of  her  Majesty  (J)  for  the  pajrment  of  the  conveyance  of  such 
insane  persons  as  therein  mentioned  to  any  asylum  or  other  receptacle, 
and  of  his  maintenance  therein,  shall  extend  and  be  applicable  to  the  con- 
veyance of  any  such  person  to  any  asylum  for  criminal  lunatics,  and  his 
maintenance  therein,  and  all  sums  payable  under  any  order  made  under 
such  provisions  shall  be  paid  and  apphed  towards  defraying  or  reim- 
bursing the  expenses  in  respect  of  which  the  same  are  paid,  or  other  ex- 
penses of  the  asylum,  as  the  commissioners  of  her  Majesty's  treasury 
may  direct. 

Sect.  11.  In  case  of  escape  of  any  person  confined  in  any  asylum  for 
criminal  lunatics,  he  may  be  retaken  at  any  time  by  the  superintendent 
of  such  asylum,  or  any  officer  or  servant  belonging  thereto,  or  any  per- 
son assisting  such  superintendent,  officer,  or  servant  in  this  behalf,  or 
any  other  person  authorized  in  writing  in  this  behalf  by  the  secretary  of 
state  or  such  superintendent,  and  conveyed  to  and  received  and  detained 
in  such  asylum. 

Sect.  12.  Any  person  who  rescues  any  person  ordered  to  be  conveyed 
to  any  asylum  for  criminal  lunatics  during  the  time  of  his  conveyance 
thereto,  or  of  his  confinement  therein,  and  any  officer  or  servant  in  any 
asj'lum  for  criminal  lunatics,  who  through  wilful  neglect  or  connivance 
permits  any  person  coniined  therein  to  escape  therefrom,  or  secretes,  or 
abets  or  connives  at  the  escape  of  any  such  person,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  four  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour,  at  the 
discretion  of  the  Court,  and  any  such  officer  or  servant  who  carelessly 
allows  any  such  person  to  escape  as  aforesaid,  shall,  on  summary  convic- 
tion before  two  justices  of  such  offence,  forfeit  any  sum  not  exceeding 
twenty  pounds  nor  less  than  two  pounds. 

Sect.  13.  Any  superintendent,  officer,  nurse,  attendant,  servant,'  or 
other  person  employed  in  any  asylum  for  criminal  lunatics  who  strikes, 
wounds,  ill-treats,  or  wilfully  neglects  any  person  confined  therein,  shall 
be  guilty  of  a  misdemeanour,  and  shall  be  subject  to  indictment  for  every 
such  offence,' and  on  conviction  under  the  indictment  to  fine  or  imprison- 
ment, with  or  without  hard  labour,  or  to  both  fine  and  imprisonment,  at 
the  discretion  of  the  Court,  or  to  forfeit  for  every  such  ofi'ence,  on  a  sum- 


(«)  These  sections  are  extended  by 
the  30  &  31  Vict.  c.  12,  d.  i,post,  600. 


(5)  See  3  &  4  Vict.  c.  54,  s.  2,  ante, 
690. 


mary  conviction  thereof  before  two  justices, 
twenty  pounds  nor  less  than  two  pounds. 


any  sum  not  exceeding 


Sect.  14.  Two  or  more  of  the  commissioners  in  lunacy,  one  at  least  of 
whom  shall  be  a  physician  or  surgeon,  and  one  at  least  a  barrister,  shall, 
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1.  How  far 

liable  for 

Crimes,  etc. 

Commissioners 

once  or  oftener  in  each  year,  on  such  day  or  days  and  at  such  hours  of  ""  '"naoy  '<>  '"sit 

the  day  and  for  such  length  of  time  as  they  think  iit,  and  also  at  any 

time  when  directed  by  tiie  secretary  of  state,  visit  every  asylum  for 

criminal  lunatics,  and  shall  inquire  as  to  the  condition,  as  weU.  mental 

as  bodily,  of  the  persons  confined  therein,  or  any  of  them,  and  shall  also 

make  such  other  inquiries  as  to  such  asylum  as  to  them  may  seem  proper, 

or  as  such  secretary  of  state  may  direct. 

Sect.  15.  The  commissioners  in  lunacy  shall  in  the  month  of  March   and  report  to 
in  every  year  report  to  one  of  her  Majesty's  principal  secretaries  of  state   secretary  of 
the  visits  made  as  aforesaid  in  the  preceding  year,  and  all  such  particu-   ^^^' 
lars  in  relation  to  every  asylum  visited  aforesaid  as  they  think  deserving 
of  notice,  and  shall  also  report  in  Hke  manner  in  relation  to  any  visit 
made  by  the  direction  of  the  secretary  of  state,  as  soon  as  conveniently 
may  be  after  such  visit,  and  a  copy  of  every  such  report  shall  be  laid 
before  Parliament  within  twenty-one  days  after  the  receipt  thereof,  or  if 
Parliament  be  not  sitting,  then  within  twenty-one  days  after  the  next 
meeting  of  Parliament. 


SCHEDULE  A. 


Statement    respecting   Ceiminal 

TRANSMITTED    TO    THE  MeDICAL 

MiNAL  Lunatic. 


Lunatics    to   be    filled    up    and 
Superintendent  with  every  Cri- 


Name 

Age  .        .        . 

Date  of  Admission     .... 

Former  occupation    .... 

From  wlience  brought 

Married,  single,  or  widowed 

How  many  children  .... 

Age  of  yoimgest        .... 

Whether  first  attack 

When  previous  attacks  occurred 

Duration  of  existing  attack 

State  of  bodily  health 

Whether  suicidal  or  dangerous  to  others 

Supposed  cause  .... 

Chief  delusions  or  indications  of  insanity 
Whether  subject  to  epUepsy 
Whether  of  temperate  habits     . 
Degree  of  education  .... 

EeHgious  persuasion 

Crime        ...... 

When  and  where  tried 

Verdict  of  jury  .... 

Sentence 


The  27  &  28  Vict.  c.  29,  intituled  "  An  Act  to  amend  the  Act  third 
and  fourth  Victoria,  chapter  54  (a),  for  maldng  further  provision  for  the 
confinement  and  maintenance  of  insane  prisoners"  (23rd  June,  1864), 
after  reciting  that  it  is  expedient  to  amend  the  3  &  4  Vict.  o.  54,  enacts 
as  follows : — 

Sect.  1.  The  first  section  of  the  said  Act,  3  &  4  Vict.  c.  54  {a),  is 
hereby  repealed. 


27  &  28  Vict, 
c.  29. 


Sect.  1  of  recited 
Act  repealed. 


(a)  Ante,  590. 
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1.  How  far 

liable  for 
Orhnes,  etc. 

Prisoners  be- 
coming insane, 
power  to  two 
justices  to  in- 
quire, with  medi- 
cal aid,  respect- 
ing such  insanity. 


lunatics. 


§1- 


If  certified  by 
justices  and  such 
medical  aid  that 
prisoner  is  in- 
sane, secretary 
of  state  may 
grant  warrant 
for  removal  of 
prisoner  to  a  lu- 
natic asylum. 

If  secretary  of 
state  has  reason 
to  believe  pri- 
soner sentenced 
to  death  to  be 
insane,  he  may 
desire  medical 
aid  to  inquire 
into  the  same. 


If  prisoner  after- 
wards pro- 
nounced sane, 
how  to  be  dealt 
with. 


Sect.  2.  If  any  person  while  imprisoned  in  any  prison  or  other  place 
of  confinement  under  any  sentence  of  transportation,  penal  servitude,  or 
imprisonment,  or  under  a  charge  of  any  oilence,  or  for  not  finding  bail  for 
good  hehaviour  or  to  keep  the  peace,  or  to  answer  a  criminal  charge,  or 
in  consequence  of  any  summary  conviction  or  order  by  any  justice  or 
justices  of  the  peace,  or  under  any  other  than  civil  process,  shall  appear 
to  be  insane,  it  shall  be  lawful,  if  such  person  is  confined  in  a  prison  to 
which  visiting  justices  are  appointed,  for  two  or  more  of  the  visiting 
justices  of  such  prison,  or  if  such  person  is  in  any  other  place  of  confine- 
ment, for  two  or  more  justices  of  the  peace  of  the  county,  city,  borough, 
or  place  in  wliioh  such  place  of  confinement  is  situate,  and  such  visiting 
or  other  justices  are  hereby  required  to  call  to  their  assistance  two 
physicians  or  surgeons,  or  one  physician  and  one  surgeon,  duly  regis- 
tered as  such  respectively  imder  the  provisions  of  an  Act  passed  in  the 
session  of  the  twenty-first  and  twenty-second  years  of  her  Majesty's 
reign,  chapter  ninety,  and  to  be  selected  by  them  for  that  purpose,  and 
to  inquire  with  their  aid  as  to  the  insanity  of  such  person ;  and  if  it 
shall  be  duly  certified  by  such  justices  or  any  two  of  them,  and  such 
physicians  or  surgeons,  or  such  physician  and  surgeon,  that  such  person 
is  insane,  one  of  her  Majesty's  principal  secretaries  of  state  may,  upon 
receipt  of  such  certificate,  if  he  shall  tliink  fit,  direct  by  warrant  under 
liis  hand  that  such  person  shall  be  removed  to  such  lunatic  asylum  or 
other  proper  receptacle  for  insane  persons  as  the  said  secretary  of  state 
may  judge  proper  and  appoint ;  and  if  at  any  time  it  shall  be  made  to 
appear  to  one  of  her  Majesty's  principal  secretaries  of  state  that  there  is 
good  reason  to  believe  that  any  prisoner  in  confinement  under  sentence 
of  death  is  then  insane,  either  by  means  of  a  certificate  in  writing  to 
that  effect  in  the  form  given  in  schedule  A.,  transmitted  to  him  by  two 
or  more  of  the  visiting  justices  of  the  prison  in  which  such  prisoner 
under  sentence  of  death  is  confined,  or  by  any  other  means  whatsoever, 
such  secretary  of  state  shall  appoint  two  or  more  physicians  or  surgeons, 
duly  registered  as  aforesaid,  to  inquire  as  to  the  insanity  of  such  prisoner; 
and  if  on  such  inquiry  the  prisoner  shall  be  found  to  be  then  insane,  the 
fact  shall  be  certified  in  writing  by  such  persons  to  the  said  secretary  of 
state,  and  on  the  receipt  of  such  certificate  the  said  secretary  of  state 
shall  direct  by  warrant  under  his  hand  that  such  prisoner  shall  be  re- 
moved to  such  lunatic  asylum  or  other  proper  receptacle  for  insane 
prisoners  as  aforesaid ;  and  every  person  so  removed  under  this  Act,  or 
already  removed  and  in  custody  under  any  former  Act  relating  to  insane 
prisoners  not  under  civil  process,  shall  remain  in  confinement  in  such 
asylum  or  other  proper  receptacle  as  aforesaid,  or  in  any  other  lunatic 
asylum  or  other  proper  receptacle  to  which  such  person  may  be  removed 
by  any  like  warrant  which  the  secretary  of  state  is  hereby  empowered  to 
issue,  if  he  shall  think  fit,  until  it  shall  be  duly  certified  to  the  said 
secretary  of  state  by  two  physicians  or  surgeons,  or  one  physician 
and  one  surgeon,  duly  registered  as  aforesaid,  that  such  person  is  sane, 
and  upon  the  receipt  of  such  last-mentioned  certificate  the  said  secretary 
of  state  is  hereby  authorized  to  issue  a  warrant  under  his  hand  directing, 
if  the  period  of  imprisonment  or  custody  of  such  person  shall  have  ex- 
pired, that  he  or  she  shall  be  discharged,  or  if  such  person  shall  still 
remain  subject  to  be  continued  in  custody,  that  he  or  she  shall  be  re- 
moved to  any  prison  or  other  place  of  confinement  in  which  he  or  she 
may  be  lawfully  confined,  to  undergo  his  sentence  of  death  or  other 
sentence,  or,  if  not  under  sentence,  to  be  dealt  vsdth  according  to  law 
as  if  no  such  warrant  for  his  removal  to  a  lunatic  asylum  had  been 
issued :  Pi-ovided,  that  notliing  in  this  Act  contained  shall  be  construed 
to  repeal  the  thirty -eighth  section  (a)  of  the  Act  of  the  sixteenth  and 
seventeenth  years  of  her  Majesty's  reign,  chapter  ninety-six,  or  any  part 
thereof. 


(ffl)  See  this  section,  post,  614. 


§!• 


ILunattcg. 
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1.  How  far 

liable  for 

Crimes,  etc. 

Prisons  placed 
under  directors 
of  convict  prison 
to  be  deemed 
prisons  to  wtiicli 
visiting  justices 
are  appointed, 
and  directors  to 
be  deemed  tlie 
visiting  justices. 

Provisions  of  3  & 
4  Vict.  c.  54  (a), 
not  tiereby  re- 
pealed, and  23  & 
24  Viet.  c.  75  (6) 
to  apply  to  this 
Act. 


Sect.  3.  All  prisons  which  now  are  or  may  hereafter  be  placed 
under  the  government  of  the  directors  of  convict  prisons,  by  virtue  of 
the  Act  of  the  thirteenth  and  fourteenth  years  of  her  Majesty's  reign, 
chapter  thirty-nine,  or  of  any  other  Act  now  in  force  or  which  may  here- 
after be  passed,  shall  for  the  purposes  of  this  Act  be  deemed  to  be  prisons 
to  which  visiting  justices  are  appointed,  and  the  said  directors  shall  be 
deemed  the  visiting  justices  thereof,  and  the  duties  and  powers  herein- 
before imposed  upon  and  given  to  any  two  or  more  of  such  visiting 
justices  shall  and  may  be  performed  and  exercised  by  any  one  or  more 
of  such  directors. 

Sect.  4.  All  the  provisions  of  the  first-mentioned  Act  which  are  not 
hereby  repealed,  and  all  the  provisions  of  an  Act  passed  in  the  session 
of  the  twenty-third  and  twenty-fourth  years  of  her  Majesty's  reign,  in- 
tituled "  An  Act  to  make  better  Provision  for  the  Custody  and  Care  of 
Criminal  Lunatics,"  shall  apply  to  limatics  removed  under  this  Act  in  all 
respects  as  if  they  had  been  removed  under  the  first  section  of  the  first- 
mentioned  Act,  and  as  if  the  asylum  to  which  they  were  removed  under 
this  Act  were  any  asylum  for  criminal  lunatics  to  which  the  provisions 
of  the  said  Act  of  the  twenty-third  and  twenty-fourth  years  of  her 
Majesty's  reign  were  applicable. 

Sect.  5.  Where  any  order  shall  have  been  or  shall  hereafter  be  made   The  charge  and 
upon  the  guardians  of  any  union  formed  under  the  provisions  of  the  Act  jStane'prisoners 
fourth  and  fifth  WiUiam  the  Fourth,  chapter  seventy-six,  for  the  payment  to  be  borne  by 
of  .money  under  section  two  (oj   of  the  said  first-mentioned  Act,  the   '^^h"""!""  '™^ 
amount  which  shall  be  paid  under  such  order  shall  be  charged  by  the 
guardians  upon  the  common  fund  of  the  union,  and  not  to  the  account 
of  any  parish  therein ;  and  the  power  given  to  the  justices  to  order  the 
seizm-e  and  sale  of  the  goods  and  chattels,  or  the  receipt  of  the  rents  of 
the  lands  or  tenements,  of  any  insane  person  therein  referred  to,  shall 
cease  as  regards  the  overseers,  but  shall  apply  to  the  guardians  of  the 
union  who  shall  have  inciuTed  any  expenses  under  any  such  order  of 
•  justices  as  aforesaid. 

Sect.  6.  So  much  of  section  five  (d)  of  the  said  first-mentioned  Act  as  So  much  of  sect, 
enables  the  overseers  of  any  parish  in  a  union  to  appeal  against  an  c.'64!^tnTbies 
order  of  justices  adjudicating  as  to  the  settlement  of  any  insane  person  overseers  to  ap- 
is hereby  repealed.  p''*''  repealed. 


Sect.  7.  This  Act  shall  extend  to  England  and  Wales  only. 


Extent  of  Act, 


SCHEDULE  A. 

We,  ,  being  msiting  justices  of 

certify  under  our  hands  that  we  believe  ,  a  prisoner  in  the  said 

prison  of  under  sentence  of  death  to  be  now  insane. 

The  30  &  31  Vict.  c.  12,  intituled  "  An  Act  to  amend  the  Law  relating 
to  Criminal  Lunatics,"  12th  April,  1867,  after  reciting  that  it  is  expe- 
dient to  amend  the  law  relating  to  criminal  lunatics,  enacts  : — ■ 

Sect.   1.  This  Act  may  be  cited  for  aU  purposes  as  the  "  Criminal  Short  title. 
Lunatics  Act,  1867." 

Sect.  2.  "  Criminal  lunatic"  shall  mean  for  the  purposes  of  this  Act  Definition  of 
. ,  ~  J!  11       ■  J.I,    t  ■    i  onmmal  lunatic, 

any  of  the  persons  following ;  that  is  to  say, 

1.  Any  person  for  whose  safe  custody  during  her  pleasure  her  Majesty 

is  autliorized  to  give  order : 


(a)  See  ante,  590. 
lb)  See  ante,  694. 
{e)  See  the  3  &  4  Vict.  c.  54,  a.  2, 


ante,  590. 

{d)  See  the  3  &  4  Vict.  u.  54,  s.  5, 
ante,  693. 
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1.  How  far 
liable  for 

Crimes,  etc. 


Application  of 
Act. 

General  applica- 
tion of  sects.  9 
and  10  of  23  &  24 
Vict.  c.  75. 


Power  of  secre- 
tary of  state  to 
give  condilional 
order  of  dis- 
charge. 


Criminal  lunatic 
may  be  removed 
to  a  county 
asylum  on  expi- 
ration of  his 
sentence. 


ILunatics.  §  i- 

3.  Any  person  whom  one  of  her  Majesty's  principal  secretaries  of  state 

is  authorized  by  law  to  direct  to  be  removed  to  a  lunatic  asylum 

under  any  Act  of  Parliament : 
3.  Any  person  sentenced  or  ordered  to  be  kept  in  penal  servitude  who 

may  be  shown  to  the  satisfaction  of  the  secretary  of  state  to  be  im- 

fit  from  imbecihty  of  mind  for  penal  discipline. 

Sect.  3.  Tliis  Act  shall  not  apply  to  Scotland  or  Ireland. 

Sect.  4.  The  enactments  contained  in  the  ninth  and  tenth  sections  of 
the  Act  of  the  session  of  the  twenty-third  and  twenty -fourth  years  of  the 
reign  of  her  present  Majesty,  chapter  seventy-five,  relating  to  the  fol- 
lowing matters : — 

1.  To  the  power  of  the  secretary  of  state  to  permit  a  lunatic  to  be 
absent  from  the  asylum  on  trial : 

2.  To  the  expenses  of  conveyance  and  maintenance  of  criminal 
lunatics : 

shall  apply  to  a  criminal  lunatic  in  whatever  asylum  or  place  of  coniine- 
ment  he  may  be,  and  to  such  asylum  and  place  of  confinement,  so  far  as 
regards  such  lunatic,  in  the  same  manner  as  if  such  asylum  or  place  of 
confinement  were  an  asylum  appropriated  to  criminal  lunatics  in  pursu- 
ance of  the  last-mentioned  Act. 

Sect.  5.  It  shaE.  be  lawful  for  one  of  her  Majesty's  principal  secre- 
taries of  state  to  discharge  absolutely  or  conditionalLy  any  criminal 
lunatic. 

Where  any  criminal  lunatic  has  been  discharged  conditionally,  if  any 
of  the  conditions  of  such  discharge  are  broken,  the  said  secretary  of 
state  may  by  warrant,  to  be  executed  by  any  constable  or  other  peace 
officer  to  whom  such  warrant  is  delivered,  direct  such  person  to  be  taken 
into  custody,  and  to  be  conveyed  to  the  place  in  which  he  was  detained 
at  the  time  of  his  discharge,  or  to  any  other  place  to  which  he  might 
have  been  removed  if  no  order  for  his  discharge  had  been  given,  and  any  - 
person  so  taken  into  custody  shall  revert  in  all  respects  to  the  same 
position  as  he  was  in  at  the  time  when  tlie  order  of  discharge  was  given, 
and  shall  be  subject  to  be  detained  accordingly. 

Sect.  6.  The  eighth  section  of  the  said  Act  of  tlie  session  of  the 
twenty-third  and  twenty-fourth  years  of  the  reign  of  her  present  Majesty, 
chapter  seventy-five,  shall  be  repealed,  and  in  place  tliereof  be  it  en- 
acted :  Where  the  term  of  punishment  awarded  to  any  criminal  lunatic 
confined  in  any  asylum  or  other  place  of  confinement  for  criminal  luna- 
tics expires  before  such  evidence  of  his  sanity  has  been  given  as  justifies 
his  being  discharged,  the  following  consequences  shall  ensue  ;  that  is  to 
say, 

1.  If  such  lunatic  be  confined  in  any  asylum  or  place  of  confinement 
to  which  lunatics  may  be  sent  in  pui-suance  of  the  "Limatic 
Asylums  Act,  1858,"  he  shall  thenceforth  be  deemed  to  be  a  pauper 
lunatic,  and  shall  be  in  the  same  position  in  aU  respects  as  if  he 
were  a  limatic  who  immediately  previous  to  the  expiration  of  his 
term  of  punislunent  had  been  found  wandering  at  large  within  the 
parish  or  place  where  the  offence  was  committed  in  respect  of  which 
he  became  a  cruninal  lunatic,  and  had  been  directed  by  a  justice,  in 
pursuance  of  the  sixty-eighth  section  of  the  "  Lunatic  Asylums  Act, 
1853,"  to  be  received  into  the  said  asylum  or  place  of  confinement 
as  a  lunatic  wandering  at  large,  and  a  proper  person  to  be  taken 
charge  of  and  detained  under  care  and  treatment : 

2.  If  such  lunatic  be  confined  in  any  asylum  or  place  of  confinement 
to  which  lunatics  cannot  be  sent  in  pursuance  of  the  said  "  Lunatic 
Asyliuns  Act,  1853,"  the  said  secretary  of  state  may,  by  order  under 


§  II-  ILunatits. 

his  hand,  direct  the  lunatic  to  be  received  into  any  asylum  or  place 
of  confinement  for  lunatics  into  which  a  justice  might  have  directed 
him  to  be  received  in  pursuance  of  the  said  sixty-eighth  section  of 
the  "  Lunatic  Asylums  Act,  1853,"  if  inunediately  previous  to  the 
date  of  the  expiration  of  his  term  of  punishment  the  lunatic  had 
been  found  wandering  at  large  within  the  parish  or  place  where  the 
offence  was  committed  ia  respect  of  wliich  he  became  a  criminal 
lunatic,  and  the  justice  had  been  satisfied  that  the  lunatic  was  a 
proper  person  to  be  taken  charge  of  and  detained  under  care  and 
treatment ;  and  any  order  made  by  the  said  secretary  of  state  in 
pursuance  of  this  section  shaU  have  the  same  effect,  and  be  obeyed 
by  the  same  persons,  and  subject  them  to  the  same  penalties  in  case 
of  disobedience,  as  an  order  made  by  a  justice  for  the  reception  of  a 
limatic  into  an  asyliun  or  other  place  of  confinement  for  lunatics  ia 
pursuance  of  the  said  sixty-eighth  section  of  the  said  "  Lunatic 
Asylums  Act,  1853 ;"  and  such  lunatic  when  received  into  the  said 
asylum  or  place  of  confinement  shall  thenceforth  be  deemed  to  be  a 
pauper  lunatic,  and  shall  be  in  the  same  position  in  aU  respects  as 
if  he  had  been  such  wandering  lunatic  as  aforesaid  directed  to  be 
received  into  the  said  asylum  or  place  of  confinement  in  pursuance 
of  the  said  order  of  a  justice. 
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11.  eotttttg  atttr  i^vMit  («)  Huttatte  asglums.   Swtiitng: 
Ettnatws  to,  atttr  €sxt  attD  ^xtsimtnt  of  t^ott. 


&  17  Vict.  c.  97  (20th   le&iTVict. 

c.  97. 


43  repealed, 
but  not  to  affect 
appointments, 
etc. 


The  "Lunatic  Asylums  Act,  1858  "  stat. 
August,  1853)  (6),  enacts  as  follows  : — 

Sect.  1.  The  following  Acts  relating  to  lunatic  asylums  for  coimties  ^  A;'iovfct'''c^84 
and  boroughs,  and  the  maintenance  and  care  of  pauper  lunatics,  in  Eng-  and  lo  &  li  victl 
land  (that  is  to  say),  an  Act  of  the  session  holden  in  the  eighth  and 
ninth  years  of  her  Majesty,  chapter  one  hundred  and  twenty-six,  an  Act 
of  the  session  holden  in  the  ninth  and  tenth  years  of  her  Majesty, 
chapter  eighty-four,  and  an  Act  of  the  session  holden  in  the  tenth  and 
eleventh  years  of  her  Majesty,  chapter  forty-three,  shall  be  repealed; 
but  such  repeal  shall  not  interfere  with  or  aflfect  any  appointment,  salary, 
or  annuity  made  or  granted,  or  act  done,  or  agreement  or  contract 
entered  into  or  made,  or  prevent  or  defeat  any  prosecution  or  proceeding 
for  any  offence  committed  or  any  penalty  or  forfeiture  incurred  before 
the  commencement  of  tliis  Act,  but  every  such  agreement  or  contract 
shall  and  may  (subject  to  the  provisions  hereinafter  contained  in  relation 
thereto)  be  carried  into  effect  and  enforced,  and  every  such  offence  pro- 
secuted, and  every  such  penalty  and  forfeiture  sued  for,  recovered,  and 
applied,  and  every  pending  prosecution  or  proceeding  continued,  in  like 
manner  as  if  this  Act  had  not  been  passed. 

As  to  providing  Asylums  and  Appointment  of  Committees  of  Visitors. 

Sect.  2.   The  justices  of  every  county  (c)  and  (save   as  hereinafter  Justices  of 

otherwise  provided)  of  every  borough  not  having  an   asylum  for  the  borough  not  hav- 

pauper  lunatics  thereof,  shall  provide  an  asylum  in  manner  herein  di-  ing  a  lunatic 

rected  (that  is  to  say),  the  justices  of  every  such  county  and  the  recorder  ''?4e'oue'°and°" 

of  every  such  borough  shall  at  or  before  the  general  or  quarter  sessions  justices  of  the 


(a)  As  to  asylums  for  criminal  luna- 
tics, see  23  &  24  Vict.  o.  75,  ante,  694. 

(b)  This  Act  is  amended  by  the 
18  &  19  Vict.  c.  105 ;  19  &  20  Vict. 
c.  87  ;  25  &  26  Vict.  c.  Ill ;  26  &  27 


Vict.  c.  110 ;  and  28  &  29  Vict.  c.  80. 
{c)  As  to  the  definition  of  the  word 
"county"  in  this  Act  and  the  Acts 
construed  therewith,  see  sect.  132  and 
note  (a)  thereon,  post,  652. 
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county  or 
recorder  of  the 
borough  at  or  be- 
fore a  certain 
time  to  direct 
notice  to  be  given 
of  the  intention 
to  appoint  a  com- 
mittee for  that 
purpose. 


Justices  to  ap- 
point a  com- 
mittee to  super- 
intend the  pro- 
viding of  an  asy- 
lum, or  to  treat 
for  uniting  with 
some  county,  etc., 
or  to  effect  one 
or  other  of  such 
purposes. 


Hunattcs. 


§11. 


Subscribers  to 
any  hospital  em- 
powered to  ap- 


for  such  county  or  borough  next  after  the  twentieth  day  of  December, 
one  thousand  eight  hundred  and  fifty-three,  direct  public  notice  to  be 
given  by  the  clerk  of  the  peace  of  such  county  or  borough,  in  some  news- 
paper or  newspapers  commonly  circulated  iu  such  county  or  borough,  of 
the  intention  of  the  justices  of  such  county  or  borough  to  appoint  at  the 
then  next  general  or  quarter  sessions  for  such  county,  or  (in  the  case  of 
a  borough)  at  a  special  meeting  of  the  justices  of  such  borough  to  be 
fixed  in  such  notice,  and  to  be  holden  within  three  months  from  the  date 
thereof,  a  committee  of  justices  to  provide  an  asylum  for  the  pauper 
lunatics  of  such  county  or  borough,  under  the  provisions  of  this  Act ; 
and  the  clerk  of  the  peace  of  such  county  or  borough  shall,  within  ten 
days  after  being  so  directed  as  aforesaid,  cause  such  notice  to  be  given 
accordingly. 

Sect.  3.  The  justices  of  every  such  county  and  borough  respectively 
(such  notice  having  been  given  as  aforesaid)  shall  at  the  then  next 
general  or  quarter  sessions  for  such  county,  or  at  such  special  meeting 
as  aforesaid  of  the  justices  of  such  borough,  either  themselves  determine 
ia  which  of  the  modes  hereinafter  mentioned  an  asylum  shall  be  provided 
for  such  county  or  borough,  or  shall  refer  the  selection  to  the  committee 
to  be  appointed  as  hereinafter  mentioned,  and  shall  elect  some  justices 
of  such  county  (a)  or  borough  to  be  a  committee  to  provide  such  asylum, 
and  may  authorize  such  committee  to  provide  such  asylum,  in  such  of 
the  modes  hereinafter  mentioned  as  the  said  justices  shaU  have  deter- 
mined (that  is  to  say),  to  superintend  tlie  erecting  or  providing  of  an 
asylum  for  the  pauper  lunatics  of  such  county  or  borough  for  such 
county  or  borough  alone,  or  to  treat  and  enter  into  an  agreement  for 
uniting  vrith  any  county  or  counties,-  borough  or  boroughs,  alone  or 
together  with  the  subscribers  to  any  hospital  for  the  reception  of  luna- 
tics (6),  established  or  in  course  of  erection,  or  afterwards  to  be  esta- 
blished, or  for  uniting  with  any  county  or  counties  and  borough  or 
boroughs  jointly,  or  jointly  and  also  together  with  the  subscribers  to 
any  such  hospital  as  aforesaid,  in  erecting  or  otherwise  providing  an 
asylum  under  or  for  the  purposes  of  this  Act,  as  the  justices  appointing 
such  committee  may  have  determined,  or  in  case  the  said  justices  ap- 
pointing such  committee  think  fit  to  refer  the  selection  of  the  mode  in 
which  such  asylum  shall  be  provided  to  the  committee,  they  may  autho- 
rize such  committee  to  provide  such  asylum  in  such  of  the  modes  afore- 
said as  to  the  committee  may  seem  best ;  and  any  committee  so  autho- 
rized to  treat  and  enter  into  an  agreement  may  treat  and  enter  into  such 
agreement  with  any  committee  or  committees  having  due  authority  in 
that  behalf  under  this  Act,  or  any  former  Act,  for  any  county  or  counties, 
borough  or  boroughs,  or  on  behalf  of  any  such  subscribers  as  aforesaid, 
and  with  any  committee  of  visitors  of  any  existing  asylum,  and  whether 
or  not  any  previous  agreement  for  uniting  may  have  been  already  entered 
into  between  some  of  the  parties  under  this  Act  or  any  former  Act ;  and 
by  any  such  agreement  to  be  entered  into  as  aforesaid  the  several  com- 
mittees, parties  thereto,  may,  to  the  extent  of  their  authority,  in  lieu  of 
agreeing  to  erect  or  provide  an  asyliun,  or  in  addition  thereto,  and  in 
consideration  of  any  payment  in  gross  or  of  the  payment  of  any  sum  in 
the  nature  of  rent  or  otherwise,  agree  for  the  joint  use  of  any  existing 
asylum  or  hospital,  and,  where  they  think  fit,  for  enlarging  the  same. 

Sect.  4.  It  shall  be  lawful  for  the  major  part  of  such  of  the  subscribers 
to  any  such  hospital  as  aforesaid  as  shall  be  present  at  any  meeting  of 


(o)  The  19  &  20  Vict.  c.  87,  post, 
provides  that  where  a  committee  is 
or  shall  thereafter  he  appointed  to 
provide  an  asylum  for  any  county 
under  this  Act,  the  recorder  of  every 
borough  now  or  hereafter  annexed 
to  such  county  for  the  purposes  of 


the  said  Act  shall  appoint  two  jus- 
tices of  such  borough  to  he  members 
of  such  committee. 

(*)  The  18  &  19  Vict.  c.  105,  e.  1 
{post, -p.  ),  provides  that  any  single 
comity  or  borough  may  unite  with 
the  subscribers  to  a  hospital. 


§n. 


Hunattcs. 


such  subscribers  called  together  expressly  for  tliis  purpose -by  advertise- 
ment in  a  newspaper  commonly  circulated  iu  the  place  where  such  hos- 
pital is  or  is  intended  to  be  situate,  to  elect  any  number  of  such  sub- 
scribers not  exceeding  five  to  be  a  committee  to  treat  and  enter  into  an 
agreement  for  uniting  with  any  coimty  or  counties  or  borough  or  bo- 
roughs alone,  or  any  county  or  comities  and  borough  or  boroughs  jointly, 
under  and  for  the  purposes  of  this  Act :  and  where  any  such  agreement 
has  been  or  shall  be  entered  iuto  under  any  former  Act  or  this  Act, 
notliing  in  tliis  Act  shall  prevent  the  reception  into  the  asylum  provided 
under  such  agreement,  or  the  discharge  therefrom,  of  so  many  of  any 
lunatics  other  than  pauper  lunatics  as  might  have  been  received  into 
such  hospital  or  asylum  if  this  Act  had  not  been  passed. 

Sect.  5.  It  shall  be  lawful  for  the  committee  of  visitors  of  any  asylum 
already  provided  for  any  county  or  boi'ough,  alone  or  otherwise,  to  enter 
into  an  agreement  for  uniting  for  the  purposes  of  tliis  Act  with  any 
county  or  counties,  borough  or  boroughs,  alone  or  together  with  the  sub- 
scribers to  any  such  hospital  as  aforesaid,  or  for  uniting  with  any  county 
or  counties  and  borough  or  boroughs  jointly,  or  jointly  and  also  together 
with  the  subscribei's  to  any  such  hospital  (a). 

Sect.  6.  Provided  always,  that  where  a  committee  has  been  appointed 
before  the  commencement  of  this  Act  for  any  county  or  borough  for  any 
of  the  purposes  aforesaid,  or  proceedings  have  been  taken  for  or  towards 
the  appointment  of  a  committee  for  any  of  the  said  purposes,  nothing 
herein  contained  shall  render  it  necessary  to  proceed  afresh  to  the  ap- 
pointment of  a  committee  for  any  of  such  purposes ;  and  any  proceedings 
already  taken  as  aforesaid  shall  .remain  in  force  and  be  continued ;  and 
all  the  provisions  of  this  Act  shall  be  applicable  to  any  such  committee 
already  appointed,  or  to  be  appointed  under  such  proceedings,  in  like 
manner  as  if  such  committee  had  been  appointed  under  the  provisions  of 
this  Act. 

Sect.  7.  Provided  also,  that  it  shall  be  lawful  for  the  justices  of  any 
such  borough  as  aforesaid  (b),  at  such  special  meeting,  if  they  think  fit, 
in  lieu  of  electing  a  committee  to  superintend  the  erecting  or  providing 
of  an  asylum,  or  to  treat  for  uniting,  as  hereinbefore  mentioned,  or  to 
effect  either  of  such  purposes,  to  elect  a  committee  of  justices  of  such 
borough  to  contract  with  any  committee  of  visitors  of  any  existing  asylum, 
or  any  committee  providing  or  about  to  provide  an  asylum,  whether  for 
any  county  or  borough,  alone  or  otherwise,  for  the  reception  of  the 
pauper  lunatics  of  such  first-mentioned  borough  into  such  asylum,  in 
consideration  of  such  payment  in  gross,  or  such  annual  or  periodical 
payment,  and  upon  and  subject  to  such  terms,  stipulations,  and  con- 
ditions as  to  the  duration  and  determination  of  the  contract,  and  other- 
wise, as  may  be  agreed  upon ;  and  it  shall  be  lawful  for  any  committee 
of  visitors  of  any  existing  asylum,  or  any  other  such  committee  as  last 
aforesaid,  to  contract  with  the  committee  for  any  such  borough  accord- 
ingly ;  and  during  the  continuance  of  such  contract  the  justices  of  such 
borough  shall,  at  a  special  meeting  of  such  justices  to  be  holden  within 
twenty  days  after  the  twentieth  day  of  December  in  every  year,  appoint 
a  committee  of  such  justices  to  visit  the  pauper  lunatics  sent  from  such 
borough  to  such  asylum,  and  two  at  least  of  the  members  of  such  com- 
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point  a  com- 
mittee to  treat 
for  uniting  with 
any  county  or 
borough,  etc. 


Committee  of 
visitors  of  exist- 
ing asylums  may 
enter  into  agree- 
ments to  unite. 


Saving  where  a 
committee  is 
already  ap- 
pointed, or  pro- 
ceedings for  the 
appointment  of  a 
committee  have 
been  commenced 


Justices  of  bo- 
roughs may  con- 
tract with  com- 
mittees of  visi- 
tors, etc.,  for  re- 
ception of  the 
pauper  lunatics 
of  the  borough. 


(a)  Any  such  committee  of  visitors 
as  herein  mentioned  miay  unite  with 
the  suhscribers  to  any  such  hospital 
alone,  18  &  19  Vict.  c.  105,  s.  1,  post. 

(b)  The  powers  conferred  by  this 
section  are  extended  hy  the  28  &  29 
Vict.  c.  80,  B.  2,  postf  to  the  justices 
of  every  county  of  a  city  or  comity 
of    a  town  having  quarter  sessions 


and  a  clerk  of  the  peace  and  no  re- 
corder, notwithstanding  such  county 
of  a  city  or  town  may  have  an  asyliun 
of  its  own ;  but  it  shall  not  be  obli- 
gatory on  any  such  county  of  a  city 
or  town  to  keep  up  and  maintain 
any  such  asylum  from  and  after  or 
during  such  time  as  it  shall  avail 
itself  of  the  provisions  of  this  section. 
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2.  County     mittee  shall  together  once  at  the  least  in  every  six  months  visit  such 

and  Public     asylum,  and  see  and  examine  as  far  as  circnmstanoes  will  permit  every 

Lunatic        lunatic  received  into  such  asylum  tmder  such  contract,  and  shall  after 

Asylums,  etc.   each  such  visit  report  the  result  thereof,  with  such  remarks  as  they  tliitik 

fit,  to  the  justices  of  such  borough  at  a  special  meeting  of  such  justices ; 

and  the  justices  making  any  such  visit  may,  if  they  see  fit,  be  accompanied 
by  some  physician,  surgeon,  or  apotliecary,  other  than  a  medical  officer  of 
the  asylum ;  and  such  justices  may  by  writLng  under  their  hands  order 
the  payment  to  such  physician,  surgeon,  or  apothecary  of  such  reason- 
able sum  for  his  services  on  any  such  visit  as  they  may  think  fit,  and 
such  sum  shall,  upon  the  production  of  such  order,  be  paid  to  such  phy- 
sician, surgeon,  or  apothecary  by  the  treasurer  of  such  borough ;  and 
every  report  of  such  justices  so  visiting  shall  be  entered  among  the 
records  of  the  court  of  quarter  sessions  of  such  borough,  and  shall  be 
open  to  the  inspection  of  any  of  the  commissioners  in  lunacy  ;  and  such 
commissioners  may,  if  they  think  fit,  require  a  copy  of  every  or  any  such 
report  to  be  transmitted  to  them  by  the  clerk  of  the  peace  of  such  bo- 
rough ;  and  while  any  such  contract  making  adequate  provision  for  the 
pauper  lunatics  of  such  borough  is  iu  force,  such  borough  should  not  be 
required  to  provide  an  asylum  for  itseK  alone,  or  in  union,  as  hereinbe- 
fore mentioned. 


Boroughs  now 
contributing  to  a 
county  asylum 
deemed  to  liave 
an  asylum,  but 
upon  notice  may 
separate  from  the 
county. 


Every  borough 
not  having  six 
justices  besides 
the  recorder,  to 
be  annexed  to 
the  county  or 
one  of  the  coun- 
ties in  which  it 
is  situate,  for  the 
purposes  of  this 
Act. 


Sect.  8.  Provided  also,  that  every  borough  situate  within  a  county 
having  an  asylum  for  pauper  lunatics,  and  which  at  the  time  of  the 
passing  of  the  said  Act  of  the  eighth  and  ninth  years  of  her  Majesty  con- 
tributed and  stiU  contributes  to  such  asylum,  shall  be  considered  as 
having  an  asylum  for  the  pauper  lunatics  of  such  borough  ;  but  it  shall 
be  lawful  for  any  such  borough,  at  any  time  hereafter,  upon  giving  six 
months'  notice  in  writing  under  the  hand  of  the  town  clerk,  ia  pursuance 
of  a  resolution  of  the  council  of  such  borough  (a),  to  the  clerk  of  the 
peace  of  the  county,  to  separate  itself,  so  far  as  relates  to  the  establish- 
ment of  a  lunatic  asylum  for  such  county,  and  the  maintenance  of  lunatics 
therein,  from  such  county,  and  from  and  after  the  expiration  of  such 
notice  such  borough  shall  for  the  purposes  of  this  Act  be  deemed  a 
borough  not  having  an  asylum  for  the  pauper  lunatics  thereof;  and  from 
and  after  the  expiration  of  such  notice,  and  the  withdrawal  from  such 
county  asylum  of  all  lunatics  from  or  belonging  to  such  borough,  such 
borough  shall  not  be  liable  to  pay  or  contribute  towards  the  expense  of 
the  establishment  of  such  asylum,  or  the  maintenance  of  limatics  therein, 
but  until  the  withdrawal  from  such  county  asylum  of  all  lunatics  from  or 
belonging  to  such  borough  such  borough  shall  be  liable  to  contribute 
towards  the  expenses  of  such  asylum,  in  the  same  manner  and  to  tlie 
same  extent  as  if  such  notice  had  not  been  given. 

Sect.  9.  Provided  also,  that  every  borough  in  which  at  the  passing 
of  the  said  Act  of  the  eighth  and  ninth  years  of  her  Majesty  hereby 
repealed,  there  were  not  six  justices  besides  a  recorder  shall,  for  the  pur- 
poses of  this  Act,  be  aimexed  to  and  be  part  of  the  county  in  which  it  is 
wholly  situate,  or  in  case  it  be  not  whoUy  situate  in  any  one  county  shall 
for  the  purposes  of  this  Act  be  annexed  to  and  be  part  of  such  one  of  the 
counties  in  which  it  is  situate  as  such  borough  may  have  been  annexed 
to  tmder  the  said  Act  of  the  eighth  and  ninth  years  of  her  Majesty,  or  if 
not  already  so  annexed  then  the  same  shall  be  annexed  to  and  be  part 
of  such  one  of  the  said  counties  as  one  of  her  Majesty's  principal  secre- 


(ffl)  By  18  &  19  Vict.  c.  105,  s.  6, 
post,  councils  of  boroughs  having 
taken  upon  themselves  the  execu- 
tion of  this  Act,  or  of  the  previous 
Act  8  &  9  Vict.  c.  126  (repealed 
hereby),  are  subject  to  and  nave  the 


duties,  powers,  and  authorities  by 
this  Act  and  the  18  &  19  Vict.  o.  105 
imposed  or  conferred  on  justices  of  a 
borough  or  any  committee  elected  by 
them. 


§  n. 
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tices to  be 
members  of  com- 
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taries  of  state  shall  by  writing  under  his  hand  direct;  and  the  recorder 
of  every  such  borough  shall,  at  the  general  or  quarter  sessions  next 
after  the  twentieth  day  of  December  in  every  year,  appoint  two  justices 
of  such  borough  to  be  members  of  the  committee  of  visitors  of  the  asylum 
of  the  county  to  which  such  borough  is  or  shall  be  annexed  (a) ;  and  the 
justices  of  every  county  to  which  any  borough  is  or  shall  be  annexed  as 
aforesaid  shall,  at  their  general  or  quarter  sessions,  from  time  to  time 
fix  the  sum  to  be  contributed  by  such  borough  towards  the  expenses  of 
and  incident  to  erecting,  providing,  and  maintaining  the  asylum  of  such 
coimty,  according  to  the  comparative  population  of  such  borough  and 
county  as  stated  in  the  then  last  returns  made  of  the  same  under  the 
authority  of  Parliament,  and  cause  notice  thereof  in  writuig  to  be  given 
to  the  treasurer  of  such  borough,  and  such  sum  shall  be  raised  by  a 
borough  rate  to  be  made  by  the  council  of  the  borough  in  manner 
directed  by  the  Act  of  the  session  holden  in  the  fifth  and  sixth  years  of 
King  WiDjam  the  Fourth,  "  to  provide  for  the  regulation  of  mvmioipal 
corporations  in  England  and  Wales,"  or  out  of  the  borough  fund,  if  the 
council  think  fit,  and  shall  be  paid  by  the  treasurer  of  the  borough  to 
the  treasurer  of  the  asylum. 

Sect.  10.  If  at  any  time  after  the  expiration  of  one  year  after  the  pass- 
ing of  this  Act  it  appear  to  one  of  her  Majesty's  principal  secretaries 
of  state,  upon  the  report  of  the  commissioners  in  lunacy,  that  the 
justices  of  any  borough  by  this  Act  required  to  provide  an  asylum,  or 
contract  for  the  care  of  the  pauper  lunatics  thereof,  have  not  provided  an 
asylum,  or  entered  into  an  agreement  for  that  purpose,  or  into  a  subsist- 
ing contract  making  adequate  provision  for  the  care  of  the  pauper 
lunatics  thereof  in  some  asylum,  and  that  any  asylum  belonging  wholly 
or  in  part  to  the  county  or  any  of  the  counties  (if  more  than  one)  in 
which  such  borough  is  locally  situate,  either  wholly  or  in  part,  is  capable 
of  affording  accommodation  for  the  pauper  lunatics  of  such  borough,  or 
may  be  conveniently  enlarged  so  as  to  afford  such  accommodation,  it 
shall  be  lawful  for  such  secretary  of  state,  with  the  consent  of  the  com- 
mittee of  visitors  of  such  asylum,  by  writing  under  his  hand,  to  annex 
such  borough  for  the  purposes  of  this  Act  to  such  county ;  and  the  jus- 
tices of  every  borough  so  annexed  under  tliis  provision  shall,  at  a  special 
meeting  of  such  justices  to  be  holden  within  twenty  days  after  the 
twentieth  day  of  December  in  every  year,  appoint  (J)  two  justices  of 
such  borough  to  be  members  of  the  committee  of  visitors  of  the  asylum 
of  the  coimty  to  which  such  borough  shall  be  annexed ;  and  the  provi- 
sion in  the  enactment  lastly  hereinbefore  contained  in  relation  to  the 
contribution  by  a  borough  annexed  to  a  county  under  such  enactment  to 
the  expenses  of  the  asylum  of  such  county,  shall  extend  to  any  borough 
so  annexed  under  this  provision. 

Sect.  11.  Where  any  committee  has  been  appointed  for  any  county  or  Powers  of  com. 
borough  (whether  before  or  after  the  passing  of  tliis  Act)  for  any  of  the  ^wed"'*^''^ 
purposes  hereinbefore  mentioned,  it  shall  be  lawful  for  the  justices  of 
such  comity  or  borough,  if  they  think  fit,  at  any  general  or  quarter 
sessions  for  such  county,  or  (in  the  case  of  a  borough)  at  any  special 
meetmg  of  the  justices  of  such  borough,  after  hke  pubhc  notice  as  is 
required  in  the  case  of  the  first  appointment  of  the  committee,  to  enlarge 
or  alter  the  powers  of  the- committee  so  as  to  vest  in  the  committee  any 
such  powers  as  might  be  vested  in  any  committee  on  the   original 


6  4  6  Will.  4, 
c.  76. 


Boroughs  neg- 
lecting to  provide 
an  asylum  or  to 
contract  for  the 
care  of  their 
pauper  lunatics 
may  be  annexed 
by  secretary  of 
state  to  the 
county. 


Justices  of 
borough  so  an- 
nexed shall 
appoint  two 
justices  to  be 
members  of  com- 
mittee of  viaitors. 


(a)  The  18  &  19  Vict.  c.  105,  o. 
7,  post,  enacts  that  places  beeoining 
boroughs  after  the  commencement  of 
this  Act  shall  be  deemed  boroughs 
annexed  to  the  comities  in  which  they 
are  situate;   and  the  provisions  of 


this  section  are  thereby  extended  to 
such  boroughs. 

{b)  The  recorder  of  the  borough 
must  now  make  this  appointment,  1 9 
&  20  Vict.  u.  87,  post. 
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to  be  appointed 
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mittees which 
have  ceased  or 
shall  hereafter 
cease  to  exist, 
etc. 


aunatws. 


§11. 


Notice  for  ap- 
pointment of  a 
committee  given 
at  a  time  subse- 
quent to  that 
required  by  this 
Act,  and  the 
appointment  of 
such  committee, 
to  be  valid. 


Committees 
uniting  to  enter 
into  agreement 
in  the  form  of 
schedule  (A.) . 


appointment  thereof  under  tliis  Act,  and,  if  the  justices  see  fit  so  to  do, 
to  appoint  additional  members  of  the  said  committee,  and  every  such 
committee  shall  have  the  hke  powers,  and  the  provisions  of  this  Act  shall 
be  applicable  to  such  committee  in  like  manner,  as  if  such  committee 
had  been  originally  appointed  with  the  powers  so  vested  in  them  under 
such  enlargement  or  alteration  of  their  powers. 

Sect.  12.  Where  any  committee  appointed  for  any  county  or  borough 
(either  before  or  after  the  passing  of  this  Act)  for  any  of  the  purposes 
hereinbefore  mentioned  has  ceased  or  shall  hereafter  cease  to  exist, 
without  carrying  into  effect  the  purposes  for  which  it  was  appointed,  or, 
if  appointed  for  the  purpose  only  of  treating  for  uniting  or  of  contracting 
as  aforesaid,  has  reported  or  shall  hereafter  report  that  it  is  not  practic- 
able or  expe'dient  to  enter  into  an  agreement  for  uniting  or  into  the  pro- 
posed contract,  or  to  that  efl'ect,  the  justices  of  such  county  or  the 
recorder  of  such  borough  shall,  at  or  before  the  general  or  quarter 
sessions  next  after  the  passing  of  this  Act,  or  next  after  the  occasion  has 
arisen,  cause  public  notice  to  be  given,  in  manner  herein  directed  in  the 
case  of  the  original  appointment  of  a  committee  under  this  Act  for  any 
of  the  said  purposes,  of  the  intention  of  the  justices  of  such  county  or 
borough  to  appoint  at  the  then  next  general  or  quarter  sessions  for  such 
county,  or  (in  the  case  of  a  borough)  at  some  special  meeting  of  the  jus- 
tices of  such  borough  to  be  fixed  in  the  notice  and  to  be  holden  within 
three  months  from  the  date  thereof,  a  committee  in  lieu  of  the  committee 
previously  appointed  as  aforesaid;  and  such  notice  having  been  so 
given,  the  justices  of  such  county  or  borough  shall,  at  the  then  next 
general  or  quarter  sessions  for  such  county,  or  at  such  special  meeting 
as  aforesaid  of  the  justices  of  such  borough,  appoint  a  committee  accord- 
ingly, and  shall  have  the  Ulce  discretion  and  authority  for  determining 
the  purposes  for  wliich  such  committee  shall  be  appointed  as  in  the  case 
of  an  original  appointment  of  a  committee  under  the  provisions  herein- 
before contained;  or  such  justices  may,  if  they  think  fit,  'w.  Heu  of 
appointing  a  new  committee  in  the  place  of  any  such  committee  ap- 
pointed only  for  the  purpose  of  treating  for  uniting  or  of  contracting  as 
aforesaid,  and  which  may  have  reported  that  it  is  not  practicable  or 
expedient  to  enter  into  an  agreement  for  uniting  or  into  the  proposed 
contract,  or  to  that  effect,  enlarge  or  alter  the  powers  of  such  committee 
as  hereinbefore  provided,  and,  if  such  justices  think  fit,  appoint  addi- 
tional members  of  such  committee. 

Sect.  13.  Provided  always,  that  where  the  justices  of  any  county  or 
the  recorder  of  any  borough  have  or  has  not,  in  pursuance  of  any  of  the 
provisions  hereinbefore  contained,  at  or  before  such  general  or  quarter 
sessions  as  in  that  behalf  required,  caused  notice  to  be  given  of  the  in- 
tention of  the  justices  of  such  county  or  borough  to  appoint  a  conunittee 
under  this  Act,  it  shall  be  lawful  for  the  justices  of  such  comity  or  the 
recorder  of  such  borough,  at  or  before  any  subsequent  general  or  quarter 
sessions,  to  cause  such  notice  to  be  given  in  manner  required  by  this 
Act ;  and  the  appointment  of  a  committee  in  pursuance  of  such  nptice, 
or  the  enlargement  or  alteration  of  the  powers  of  any  existing  com- 
mittee, and  the  appointment  of  any  additional  members  of  such  com- 
mittee, at  the  sessions  or  meeting  for  wliich  such  notice  has  been  given, 
shall  be  vahd. 

Sect.  14.  When  two  or  more  committees  agree  to  unite  for  the  pur- 
poses of  this  Act,  an  agreement  shall  be  entered  into  and  signed  by 
the  several  committees  uniting,  or  the  major  part  of  such  committees 
respectively,  in  the  form  or  to  the  effect  set  forth  in  schedule  (A.)  to 
this  Act  {a) ;  and  such  agreement,  when  signed  by  the  major  part  of  each 


(a)  The  18  &  19  Vict.  o.  103,  sects. 
2-4,  post,  provides  as  to  the  manner 
in  which  the  proportion  of  expenses 


to  be  home  by  each  county  and 
borough  is  to  be  fixed.  By  sect. 
2,  where  two  or   more  committees 


§n. 


Hunattcs. 


607 

2.  County 

and  Public 

Lunatic 

Asylums,  etc. 


such  committee,  and  not  before,  shall  be  binding  upon  every  county  (a) 
And  borough,  and  the  subscribers  (if  any)  for  or  on  behaK  of  which  or 
whom  such  agreement  has  been  entered  into ;  and  every  such  agreement 
shall  specify  the  proportion  in  wMch  the  expenses  necessary  for  carry- 
ing into  execution  the  purposes  of  this  Act  shall  be  charged  upon  each 
county  and  borough,  and  the  subscribers  (if  any)  so  uniting ;  and  the 
proportions  of  the  counties  and  boroughs  uniting  shall  be  calculated  and 
fixed  with  reference  to  their  respective  populations  as  stated  in  the  then 
last  return  made  of  the  same  under  the  authority  of  ParUament ;  and 
where  under  any  such  agreement  a  right  to  the  joint  use  of  any  existing 
asylum  or  hospital  is  required  by  any  county  or  borough,  or  the  sub- 
scribers to  any  hospital,  such  agreement  shall  fix  the  sum  to  be  paid  by 
such  county,  borough,  or  subscribers  towards  the  expenses  already  in- 
curred in  erecting  or  providing  such  asylum  or  hospital. 

Sect.  15.  Provided  always,  that  it  shall  be  lawful  for  such  committees 
to  insert  in  the  agreement  to  be  entered  into  by  them  any  stipulations  or 
conditions,  in  addition  to  the  matters  by  this  Act  required  to  be  specified 
in  such  agreement,  so  that  such  additional  stipulations  or  conditions  do 
not  in  any  way  subject  the  acts  of  the  committee  of  visitors  to  the 
approval  or  control  of  any  court  of  general  or  quarter  sessions,  or  of  any 
justices,  in  any  case  not  provided  for  by  this  Act,  and  the  additional  sti- 
pulations and  conditions  so  inserted  in  the  said  agreement  shall  be  of 
the  same  force  and  efiect  as  the  matters  so  required  to  be  specified,  not- 
withstanding that  such  additional  stipulations  or  conditions  may  control 
in  any  other  manner  than  as  hereinbefore  specified  and  excepted  the 
discretion  and  acts  of  the  committee  of  visitors  as  regulated  by  this  Act, 
or  may  require  the  consent  or  approval  of,  or  may  subject  the  acts  or 
orders  of  the  visitors  to  be  disallowed,  modified,  or  controlled  by  one  of 
her  Majesty's  principal  secretaries  of  state,  in  cases  not  provided  for  by 
tins  Act;  but  any  stipulations  or  conditions  subjecting  the  acts  of  the 
committee  of  visitors  to  the  approval  or  control  of  any  court  of  general 
or  quarter  sessions,  or  of  any  justices,  in  any  case  not  provided  for  by 
this  Act,  shall  be  void  and  of  none  effect. 

Sect.  16.  Provided  also,  that  with  the  consent  in  writing  under  the   With  consent  of 
hands  of  the  greater  number  of  visitors  of  each  county  and  borough,  and   aona°or  coJidi-"" 
of  the  greater  number  of  visitors  of  any  body  of  subscribers  united  under   uons  may  be ' 
any  agreement  entered  into  under  this  Act  or  any  former  Act,  and  with   repealed, 
tlie  previous  consent  in  writing  under  the  hand  of  one  of  her  Majesty's 
principal  secretaries  of  state,  the  committee  of  visitors  may  from  time  to 
time  repeal  or  alter  any  of  the  stipulations  or  conditions  of  such  agree- 
ment [a],  but  not  so  as  to  subject  the  acts  of  the  conmiittee  of  visitors  to 


Additional  stipu- 
lations or  condi- 
tions may  be 
inserted  in  agree- 
ment, but  not  so 
as  to  subject 
acts  of  visitors  to 
control  of  general 
or  quarter 
sessions. 


agree  to  unite,  such  proportion  may 
be  fixed  with  reference  to  the  aocom- 
modation  likely  to  be  reqtdred  for 
the  pauper  lunatics  of  such  county 
and  'borough  respectively.  By  sect.  3 
agreements  for  uniting  thereafter  en- 
tered into  must  stipulate  for  contri- 
bution by  counties  and  boroughs,  ac- 
cording to  their  respective  popula- 
tions, where  not  fixed  imder  the  pro- 
visions of  sect.  2.  By  sect.  4,  where 
an  agreement  for  uniting  had  (then) 
been  already  entered  into,  expenses 
are  to  be  contributed  in  proportion  to 
their  respective  populations,  save 
where  fixed  under  the  provisions  of 
sect.  2. 


(*)  By  26  &  27  Vict.  o.  110,  s.  1, 
post,  where  an  agxeement  for  provid- 
ing a  common  asylum  has  been  duly 
entered  into  between  divers  coimties 
properly  so  called,  and  such  agree- 
ment has  been  afterwards  varied  by 
the  admission  as  a  party  thereto  of 
a  county  of  a  city  or  county  of  a 
town,  the  original  agreement  shall 
be  binding  on  the  counties  originally 
parties  thereto,  in  the  same  manner 
as  if  no  variation  of  such  agreement 
had  been  made. 

{a)  The  power  in  this  section  is 
extended  by  18  &  19  Vict.  c.  1 05,  s.  2, 
to  authorize  readjusting  the  propor- 
tions in  which  the  expenses  of  carry- 
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the  approval  or  control  of  any  court  of  general  or  quarter  sessions,  or  of 
any  justices,  in  any  case  not  provided  for  by  this  Act. 

Sect.  17.  Where  any  agreement  for  muting  has  been  entered  into 
under  this  Act  or  any  former  Act,  and  the  union  eifected  thereunder  is 
added  to  by  an  agreement  for  further  union,  the  proportions  in  whicli 
any  expenses  are  under  any  former  agreement  for  union  to  be  charged 
on  the  counties  or  boroughs,  or  counties  and  boroughs,  and  the  sub- 
scribers,, if  any,  uniting,  and  the  proportions  in  which  visitors  are  to  be 
elected  for  and  on  behalf  of  such  counties  or  boroughs,  or  counties  and 
boroughs,  and  subscribers  (if  any),  may  be  altered  as  may  be  agreed  upon. 

Sect.  18.  Where  under  an  agreement  for  union  any  money  is  to  be 
paid  towards  the  expenses  already  incurred  by  any  county  or  borough  in 
erecting  or  providing  any  asylum,  the  same  shall  be  paid  to  the  treasurer 
of  such  county  or  borough,  and  shall  be  applied  in  liquidation  and  pay- 
ment, pro  tanto,  of  the  moneys,  if  any,  which  shall  have  been  raised  by 
such  county  or  borough  for  the  purposes  of  this  Act  or  the  Acts  hereby 
repealed,  or  any  of  them,  in  such  manner  as  the  justices  of  such  county 
at  any  general  cr«  quarter  sessions  for  the  same,  or  the  council  of  such 
borough,  shall  respectively  order  and  direct,  or  if  all  such  moneys  shall 
have  been  paid,  then  the  same  shaU  be  applied  in  diminution  of  any  rate 
to  be  made  in  pursuance  of  this  Act. 

Sect.  19.  When  any  agreement  has  been  entered  into  and  signed  as 
aforesaid,  the  committee  for  each  county  and  borough  on  behalf  of  which 
the  same  has  been  entered  into  shall  report  the  same  to  the  justices  of 
such  county  or  the  recorder  of  such  borough  at  the  then  next  general  or 
quarter  sessions ;  and  the  original  agreement  shaU,  at  such  sessions  for 
the  county  or  borough  in  which  the  asylum  to  which  the  same  relates  is 
situate  or  is  intended  to  be  situate,  be  delivered  to  the  clerk  of  the  peace 
of  such  county  or  borough,  to  be  by  him  entered  among  the  records 
thereof;  and  a  copy  of  such  agreement  shall,  at  such  sessions  for  each 
other  county  or  borough  on  behalf  of  which  such  agreement  has  been 
entei'ed  into,  be  delivered  to  the  clerk  of  the  peace  of  such  county  or  borough, 
to  be  by  bim  entered  among  the  records  thereof;  and  a  copy  of  every  such 
agreement  shall  he  sent  by  the  clerk  of  the  peace  to  whom  the  original 
agreement  is  delivered,  within  twenty  days  after  the  dehvery  thereof  to 
him,  to  the  commissioners  in  lunacy ;  and  any  of  the  justices  of  any 
county  or  borough  on  behalf  of  which  such  agreement  has  been  entered 
into,  and  any  commissioner  in  lunacy,  shall  be  entitled,  without  pay- 
ment, to  inspect  the  original  agreement  so  delivered  to  the  clerk  of  the 
peace  as  aforesaid ;  and  any  clerk  of  the  peace  hereby  required  to  send 
to  the  said  commissioners  a  copy  of  any  agreement,  who  shall  neglect  so 
to  do  within  the  time  aforesaid,  and  any  clerk  of  the  peace  who  shall  re- 
fuse to  permit  such  inspection  as  aforesaid,  shall  for  every  such  offence 
be  liable  to  a  penalty  not  exceeding  five  pounds,  and  this  enactment 
shall  extend  and  be  apphcable  to  and  in  respect  of  every  agreement  by 
which  any  of  the  stipulations  or  conditions  in  any  agreement  entered 
into  under  this  Act  or  any  former  Act  shall  be  repealed  or  altered. 

Sect.  20.  When  any  agreement  for  uniting  has  been  entered  into, 
signed,  and  reported  as  aforesaid,  the  justices  of  eveiy  county  to  which 
the  same  relates  shall,  at  the  general  or  quarter  sessions  to  which  such 
agreement  is  reported,  elect  from  among  the  justices  of  such  county  the 
number  of  visitors  allotted  to  such  county  in  the  agreement ;  and  the 
justices  of  every  borough  to  which  such  agreement  relates  shall,  at  a 
special  meeting  of  such  justices  to  be  holden  within  twenty  days  after 
such  agreement  has  been  reported  to  the  general  or  quarter  sessions  for 


ing  into  execution  the  purposes  of 
this  Act  shall  be  charged  on  each 
coimty  and  borough,  and  the  sub- 
Boribera  (if  any)  imiting.    As  to  the 


mode  of  fixing  such  proportions,  see 
18  &  19  Vict.  0.  105,  s.  2,  post. 

[a)  As  to  contribution  to  expenses, 
see  18  &  19  Vict.  o.  105,  ^ost 
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such  borough,  elect  from  among  the  justices  of  such  borough  the  number 
of  visitors  allotted  to  such  borough  in  the  agreement ;  and  the  majority 
of  such  of  the  subscribers  to  any  hospital  to  which  such  agreement  re- 
lates as  shall  be  present  at  a  meeting  of  such  subscribers  to  be  holden 
within  twenty-eight  days  after  the  signing  of  such  agreement,  and  of 
which  meeting  public  notice  shall  have  been  given  by  advertisement  in 
some  newspaper  circulated  in  the  place  in  which  such  hospital  is  situ- 
ate or  is  intended  to  be  situate,  shall  elect  from  among  such  subscribers 
the  number  of  visitors  allotted  to  the  subscribers  to  such  hospital  in 
such  agreement ;  and  the  visitors  so  elected  as  aforesaid  shall  together 
form  and  be  the  committee  of  visitors  for  carrying  such  agreement  into 
effect. 

Sect.  21.  Every  committee  elected  for  any  county  or  borough  as  herein-  Committee  au. 

before  provided,  and  authorized  to  superintend  the  erecting  or  providing  ^''f"  j'?v'°  ^''P^'" 

of  an  asylum  for  such  county  or  borough,  shall,  until  the  election  of  visi-  erection  of 

tors  or  a  committee  of  visitors  for  such  county  or  borough,  or  the  asylum  asylums  to  be 

thereof,  imder  any  of  the  provisions  herein  contained,  be  deemed  the  te'e"/ vSto™'' 
committee  of  visitors  for  such  county  or  borough. 

Sect.  23.  At  the  general  or  quarter  sessions  to  be  held  next  after  the 
twentieth  day  of  December  in  every  year  the  justices  of  every  county, 
and  at  a  special  meeting  to  be  held  within  twenty  days  after  the  twentieth 
day  of  December  in  every  year  the  justices  of  every  borough,  havuig  for 
the  time  being  an  asylum  (whether  provided  before  or  after  the  passing 
of  this  Act)  either  for  the  sole  use  of  such  county  or  borough  or  under 
any  agreement  for  uniting  as  aforesaid,  shall  elect  some  justices  of  such 
county  or  borough  to  be  visitors  on  behalf  of  such  coimty  or  borough  for 
the  said  asylum  during  the  year  next  ensuing  the  election ;  and  where 
such  asylum  has  been  provided  under  any  agreement  for  uniting  entered 
into  with  any  such  subscribers  as  aforesaid,  the  majority  of  such  of  the 
subscribers  as  shall  be  present  at  a  meeting  to  be  holden  in.  the  month  of 
January  in  every  year,  of  which  notice  shall  have  been  given  by  pubHc 
advertisement  in  some  newspaper  circulated  within  the  place  in  which 
such  asylum  is  situate,»shall  elect  some  of  such  subscribers  to  be  visitors 
for  such  asylum  during  the  year  then  next  ensuing;  and  where  such 
asylum  is  for  the  sole  use  of  any  one  county  or  borough,  the  visitors 
elected  for  such  county  or  borough  as  aforesaid  shall  be  "  the  committee 
of  visitors  "  of  such  asylum;  and  where  such  asylum  has  been  provided 
under  any  agreement  for  uniting,  the  visitors  elected  as  aforesaid  on  be- 
haK  of  every  county  and  borough,  and  the  subscribers  (if  any)  to  which 
the  asylum  belongs,  shall  together  form  and  be  "  the  committee  of  vi- 
sitors" of  such  asylum  :  Provided  always,  that  the  number  of  the  com- 
mittee of  visitors  of  any  county  or  borough  having  an  asylum  for  its  sole 
use  shall  not  be  less  than  seven ;  and  that  iu  all  other  cases  the  number 
of  visitors  to  be  elected  on  behalf  of  every  county  and  borough,  and  of 
any  body  of  subscribers,  to  form  and  be  the  committee  of  visitors,  shaU 
be  the  number  provided  for  in  the  agreement. 

Sect.  23.  "Where  any  county  or  borough  has  more  than  one  asylum  a   a  separate  com- 
separate  committee  of  visitors  shall  be  appointed  as  aforesaid  for  every  mittee  of  visitors 
such  asylum,  each  of  which  committee  shall  have  aU  the  powers  and  be   for''every  asy'ium. 
subject  to  aU  the  provisions  of  this  Act  with  regard  to  the  asylum  for   ^^^^-^^ 
which  it  is  appointed,  as  if  it  were  the  only  asylum  for  that  county  or 
borough :  Provided  always,  that  it  shall  be  lawM  for  the  justices  of  the 
county  or  borough,  if  they  thinli  fit,  with  the  approval  of  one  of  her  Ma- 
jesty's principal  secretaries  of  state,  to  appoint  the  same  committee  for 
two  or  more  such  asylums. 

Sect.  24.   The  several  persons  elected  members  of  any  committee  of  Meetings  o£ 
visitors  shall  within  one  month  after  their  election  assemble  at  some  con-   -visitors, 
venient  place  to  be  named  in  a  notice  iu  writing  given  by  two  or  more  of 
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such  visitors,  or  by  the  clerk  to  the  outgoing  committee  by  the  direction 
of  two  or  more  of  the  said  visitors,  to  the  several  members  so  elected, 
such  notice  to  be  given  to  each  member  personally,  or  left  at  his  place  of 
abode,  or  transmitted  to  him  through  the  post-office,  seven  days  at  least 
before  the  time  appointed  for  such  meeting ;  and  the  said  visitors  may 
adjourn  the  said  meeting  from  time  to  time  or  from  place  to  place,  and 
meet  where  and  as  often  as  they  tliink  necessary ;  and  the  said  visitors 
shall  at  their  first  meeting  after  their  election  elect  one  of  their  members 
to  be  their  chairman,  who  shall  preside  at  all  meetings  at  which  he  is 
present ;  and  iu  case  of  the  absence  of  the  chairman  from  any  meeting 
the  members  of  the  committee  then  present  shall  elect  one  of  such  mem- 
bers to  be  chairman  for  the  meeting,  who  shall  preside  at  the  meeting  ; 
and  to  constitute  a  meeting  of  a  committee  there  shall  be  present  not  less 
than  three  members  thereof,  except  for  adjournment,  which  may  be  made 
by  less  than  three ;  and  every  question  shall  be  decided  by  a  majority  of 
votes  (the  chairman,  whether  permanent  or  temporary,  having  a  vote), 
and  in  the  event  of  an  equality  of  votes  on  anj"^  question  the  chairman 
for  the  time  being  shall  have  an' additional  or  casting  vote. 

Sect.  25.  The  clerk  of  any  committee  of  visitors  shall,  whenever 
required  in  writing  by  the  chairman  or  two  of  the  visitors,  or  by  the 
superintendent  of  the  asylum,  and  the  chairman  of  any  such  committee 
may,  whenever  he  shall  see  fit,  convene  a  meeting  of  such  committee  by 
a  notice  in  writing  to  each  visitor  of  the  time  and  place  of  such  meeting, 
such  notice  to  be  dehvered,  ■  left,  or  transmitted  as  aforesaid  by  such 
clerk  or  chairman  seven  days  at  least  before  the  time  appointed  for  the 
meeting. 

Sect.  26.  Every  committee  of  visitors  shall  appoint  a  clerk  to  such 
visitors  for  the  purposes  of  tliis  Act,  at, .such  salary  or  remuneration  as 
such  visitors  think  fit,  and  may,  if  and  when  they  think  fit,  remove  any 
clerk  appointed  by  them,  and  in  any  such  ease,  or  in  case  of  the  death 
or  resignation  of  any  such  clerk,  shall  appoint  a  new  clerk ;  and  the 
clerk  to  any  committee  of  visitors  of  any  asylum  may  also  be  the  clerk 
of  such  asylum ;  and  any  clerk  to  any  committee  of  visitors  shall,  unless 
he  sooner  die,  resign,  or  be  removed,  continue  in  office  so  long  as  such 
committee  continue  in  office.  , 

Sect.  27.  The  powers  of  any  committee  of  visitors  and  of  the  members 
of  such  committee,  whether  appointed  or  elected  before  or  after  the  com- 
mencement of  tliis  Act,  shall  continue  until  the  first  meeting  of  the 
committee  by  wliich  such  first-mentioned  committee  is  to  be  succeeded, 
anything  herein  contained  to  the  contrary  notwithstanding ;  and  if  the 
justices  of  any  county,  or  the  justices  or  recorders  of  any  borough,  or 
any  body  of  subscribers,  neglect  in  any  year  to  make  such  election  or 
appointment  as  required  by  this  Act,  then  the  committee  of  visitors 
lastly  before  elected,  or  the  members  of  such  committee  elected  or  ap- 
pointed for  such  county  or  borough,  or  on  behalf  of  such  body  of  sub- 
scribers, or  such  of  them  as  shall  continue  to  act,  shall  be  deemed  and 
taken  to  be  the  committee  of  visitors,  or  to  form  part  of  the  committee 
of  visitors,  as  if  such  committee  or  members  had  been  re-elected  or  re- 
appomted  in  such  year,  and  so  from  time  to  tune  so  often  as  the  said 
justices,  recorder,  or  subscribers  so  neglect. 

Sect.  28.  In  case  any  member  of  any  committee  or  any  visitor  elected 
or  appointed  under  this  Act  or  any  Act  hereby  repealed,  die,  resign,  or 
become  incapable  to  act,  the  justices  for  the  county  or  borough  for  wMch 
such  member  or  visitor  was  elected  or  appointed,  a,t  any  general  or 
quarter  sessions  for  such  county,  or  at  a  special  meeting  of  the  justices 
of  such  borough,  or  where  such  visitor  was  appointed  by  the  recorder  of 
a  borough,  then  the  recorder  of  such  borough,  shall  elect  or  appoint 
some  other  justice  in  his  place ;  and  where  any  such  member  or  visitor 
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has  been  elected  on  behalf  of  any  body  of  subscribers,  the  majority  of 
such  of  the  said  subscribers  as  shall  be  present  at  some  meeting  called 
in  manner  provided  with  respect  to  the  annual  election  of  visitors  shall 
elect  some  other  subscriber  in  his  place ;  but,  notwithstanding  any  va- 
cancy in  any  committee,  the  continuing  membex-s  or  visitors  may  act  as 
if  no  such  vacancy  had  occurred. 

Sect.  29.  In  case  at  any  time  after  the  expiration  of  one  year  from 
the  commencement  of  this  Act  it  appear  to  one  of  her  Majesty's  principal 
secretaries  of  state,  upon  the  report  of  the  conmiissioners  in  lunacy,  that 
any  county  or  borough  has  not  an  asylum  for  the  pauper  lunatics  thereof, 
it  shall  be  lawful  for  such  secretary  of  state,  by  writing  under  his  hand, 
to  require  the  justices  of  such  county  or  borough  forthwith  to  provide  a 
iit  and  sufficient  asylum  for  so  many  pauper  lunatics  as  upon  the  report 
of  the  said  commissioners  ■  such  secretary  of  state  may  think  iit  and 
direct,  and  such  justices  shall  forthwith  proceed  as  hereinbefore  men- 
tioned to  cause  such  asylum  to  be  provided :  Provided  always,  that  no 
borough  annexed  to  any  county  by  virtue  of  this  Act  or  any  former  Act, 
or  on  behalf  of  which  a  subsisting  contract  makmg  adequate  provision 
for  the  care  of  the  pauper  lunatics  thereof  shall  have  been  entered  into 
under  this  Act,  or  which  now  contributes  to  any  asylum  for  the  comity 
in  which  it  is  situate,  and  shall  not  have  been  separated  from  such 
county,  shall  be  required  to  provide  an  asylum  under  any  such  order. 

Sect.  30.  It  shall  be  lawful  for  the  justices  of  every  county  and  bo- 
rough having  an  asyhun  or  asylums  for  the  pauper  lunatics  thereof, 
where  it  appears  to  such  justices  at  any  general  or  quarter  sessions,  or  (in 
the  case  of  a  borough)  at  any  special  meeting  of  such  justices,  that  the 
asylum  or  asylums  of  such  county  or  borough  is  or  are  inadequate  or  unfit 
for  the  proper  accommodation  of  the  pauper  lunatics  of  such  county 
or  borough,  to  cause  an  additional  asylum,  or  a  new  asylum  in  lieu 
of  any  existing  asylum  of  such  county  or  borough,  to  be  provided  for 
such  county  or  borough,  in  like  manner  as  hereinbefore  directed  in  the 
case  of  a  county  or  borough  not  having  an  asylum,  or  to  direct  the  com- 
mittee of  visitors  of  any  existing  asylum  to  cause  the  same  to  be  en- 
larged or  improved,  or  in  any  other  case  where  the  said  justices  deem  it 
necessary  or  expedient,  to  direct  the  committee  of  visitors  of  any  existing 
asylum  to  improve  the  same  ;  but  it  shall  not  be  incumbent  on  any  such 
committee  imder  any  such  direction  as  aforesaid  to  enlarge  or  improve 
such  asylum  where  the  same  does  not  belong  to  one  county  or  borough 
alone,  without  a  like  direction  from  the  justices  of  every  county  or  borough 
to  which  the  same  belongs ;  and  in  case  at  any  time  it  appear  to  one  of 
her  Majesty's  principal  secretaries  of  state,  upon  the  report  of  the  com- 
missioners in  lunacy,  that  any  existing  asylum  or  asylums  for  any  county 
or  borough  is  or  are  inadequate  or  imfit  for  the  proper  accommodation 
of  the  pauper  lunatics  thereof,  it  shall  be  lawful  for  such  secretary  of 
state,  by  writing  under  his  hand,  to  require  the  justices  of  such  cotmty  or 
borough  forthwith  to  cause  an  additional  asylum  or  a  new  asylum  in  lieu 
of  any  existing  asylum,  to  be  provided  as  aforesaid  for  such  county  or 
borough,  or  the  committee  or  committees  of  visitors  of  any  existing  asylum 
or  asylums  forthwith  to  enlarge  or  improve  the  same,  in  such  manner 
as  the  said  secretary  of  state  may  see  fit  and  direct,  and  the  said  secre- 
tary of  state  may  require  accommodation  to  be  provided  in  and  by  such 
additional  or  new  asylum,  or  by  means  of  the  enlargement  of  such  existing 
asylum  or  asylums,  for  so  many  pauper  lunatics  as  upon  the  report  of  the 
said  commissioners  such  secretary  of  state  may  think  fit  and  direct ; 
and  the  said  justices  or  committee  or  committees  shall  forthwith  carry 
such  requisition  of  the  said  secretary  of  state  into  efi'ect ;  and  the 
powers  and  provisions  in  tliis  enactanent  contained  with  respect  to 
the  enlargement  and  improvement  of  asylums  shall  extend  and  be  ap- 
plicable to  and  for  the  enlargement  and  improvement  of  the  offices,  out- 
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buildings,  yards,  courts,  outlets,  ground,  land,  and  appurtenances  belong- 
ing thereto  (as). 

Sect.  31.  It  shall  be  lawful  for  any  committee  of  visitors  having 
authority  to  provide  an  asylum  for  pauper  lunatics  (but  subject  as  here- 
inafter mentioned)  to  procure,  examine,  and  determine  on  plans  for  the 
same  (b),  and  estimates,  and  contract  (o)  for  the  purchase  of  lands  and 
buildings  (and  iu  the  case  of  bmldings,  either  with  or  without  any  fit- 
tings-up  and  furniture  belonging  thereto),  and  for  building,  erecting,  al- 
tering, improving,  restoring,  furnishing,  and  completiag,  or  otherwise 
providing  such  asylum,  and  rendering  the  same  in  all  respects  fit  and 
ready  for  the  reception  of  lunatics,  and  for  making,  laying  out,  and  oom- 
pleting  the  offices,  outbuildings,  yards,  courts,  outlets,  grounds  (a),  land, 
and  appurtenances  of  or  for  such  asylum,  and  for  providing  clothing  for 
patients  {d),  and  everything  necessary  for  the  opening  of  any  such 
asylum;  and  any  committee  of  visitors  having  authority  to  enlarge, 
alter,  or  improve  any  asylum  shall  have  like  powers  for  the  purpose  of 
enlarging,  altering,  or  improving  such  asylum,  or  the  offices,  outbuild- 
ings, yards,  courts,  outlets,  grounds,  land,  and  appurtenances  thereto 
belonging ;  and  every  person  contracting  for  building  or  doing  any  other 
such  work  as  aforesaid  shall  give  to  the  clerk  of  such  visitors  sufficient 
security  for  the  due  performance  of  the  contract ;  and  every  such  con- 
tract, either  for  purchase  of  lands  or  buildings,  or  for  doing  any  such 
work  as  aforesaid,  and  all  orders  relating  thereto,  shall  be  entered  in  a 
book  to  be  kept  by  the  clerk  to  such  visitors ;  and  when  such  asylum 
and  appurtenances,  or  (as  the  case  may  be)  the  additions  to  or  altera- 
tions or  improvements  thereof,  are  completed,  such  book  shall  be  de- 
posited and  kept  among  the  records  of  the  county  or  borough,  or  where 
more  than  one  county  or  borough  is  interested  in  such  contract  by 
reason  of  an  agreement  for  union,  then  among  the  records  of  the  county 
or  borough  which  has  contributed  the  largest  proportion  of  the  expenses 
of  such  contract ;  and  every  such  book  may  be  inspected  at  all  reason- 
able times  by  any  person  contributing  to  the  rates  of  the  county  or 
borough,  or,  in  the  case  of  a  union,  to  the  rates  of  any  of  the  counties 
or  boroughs,  and  also,  if  any  part  of  such  expenses  has  been  paid  by 
voluntary  subscriptions,  by  any  of  such  voluntary  subscribers ;  and  a 
copy  of  every  such  book  shall  be  kept  at  the  asylum  to  which  the  con- 
tract relates :  Provided  always,  that  the  said  visitors  shall  from  time  to 
time  make  their  report  to  the  general  or  quarter  sessions  of  the  county 
or  borough,  counties  or  boroughs,  for  which  they,  or  such  of  them  as 
have  not  been  elected  by  subscribers  as  aforesaid,  have  been  elected,  of 
the  several  plans,  estimates,  and  contracts  which  have  been  agreed  upon, 
and  of  the  sum  or  sums  of  money  necessary  to  be  raised  and  levied  for 
defraying  the  purchase  moneys  and  expenses  thereof  on  the  county  or 
borough,  or,  in  the  case  of  such  union  as  aforesaid,  on  each  or  every  of 
the  counties  or  boroughs ;  which  plans,  estimates,  and  contracts  shall 


(«)  As  to  providing  burial  grounds 
for  persons  dying  in  any  county  or 
borough  lunatic  asylum,  see  18  &  19 
Vict.  c.  105,  a.  13,  post,  666,  and  25  & 
26  Vict.  0.  Ill,  s.  9,^08*,  671. 

(i)  This  section  is  a  re-enactment 
of  17th  sect,  of  the  8  &  9  Vict.  c.  126 
(repealed  by  this  Act).  See  Moffat 
V.  Bickaon  (22  L.  J.  (N.  S.),  M.  C. 
276,  13  C.  B.  643)  as  to  power  of  vi- 
sitors to  contract  for  the  payment  of 
plans  not  ultimately  approved  of,  and 
the  remedy  in  such  a  case. 

(c)  Under  the  previous  Act  (8  &  9 
Vict.  c.  126)  it  was  held  that  an  ac- 


tion waa  maintainable  against  the 
committee  for  the  time  being  in  the 
name  of  their  clerk,  upon  a  contract 
entered  into  by  a  former  committee 
within  the  scope  of  their  authority. 
[Kendall  v.  King,  25  L.  J.  (N.  S.),  C. 
P.  132 ;  17  C.  B.  483.)  As  to  plain- 
tiff's remedy  to  enforce  judgment,  see 
ibid, 

(d)  Visitors  may  also  enter  into 
agreements  as  to  the  burial  of  pauper 
lunatics,  18  &  19  Vict.  c.  105,  ss.  11, 
12,  post,  666,  and  25  &  26  Vict.  c. 
HI,  s.  9,  post,  671. 
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be  subject  to  the  approbation  of  the  Court  (a)  or  Courts  of  general  or 
quarter  sessions  of  such  county  or  counties,  and  of  the  justices  of  such 
borough  or  boroughs  (6),  before  the  same  are  completed  or  carried  into 
execution,  save  where  the  amount  to  be  expended  does  not  exceed  an 
amount  previously  fixed  by  the  Court  or  Courts  of  general  or  quarter 
sessions  of  such  county  or  counties  or  by  the  justices  of  such  borough  or 
boroughs. 

Sect.  32.  It  shall  be  lawful  for  any  committee  of  visitors  to  purchase   Power  to  Tisitora 
and  take  a,  conveyance  for  the  purposes  of  this  Act  from  any  person  consideration'of 
having  absolute  power  to  seU  and  convey,  independently  of  this  Act,  any   a  rent  reserved, 
lands  or  buildings,  in  consideration  of  a  yearly  rentcharge  or  annual 
sum  to  be  limited  to  such  person,  his  heirs  and  assigns,  or  as  he  or  they 
shall  direct,  out  of  the  lands  or  buildings  to  be  purchased,  and  the  same 
shall  accordingly  be  conveyed  as  aforesaid,  subject  thereto,  and  to  powers 
of  distress  and  entry  for  securing  the  same. 

Sect.  33.  It  shall  be  lawful  for  any  committee  of  visitors,  instead  of  Powers  for  visi- 
purchasing  any  land  or  buildings  which  they  are  hereby  authorized  to  '"" '"  'f ''^  » 
purchase,  to  take  a  lease  thereof  (c)  for  any  absolute  term  of  not  less 
than  sixty  years,  at  such  annual  rent  and  under  such  covenants  as  the 
said  committee  of  visitors  think  fit;  and  it  shall  also  be  lawful  for  such 
committee  to  rent  any  land  by  the  year  for  the  purpose  of  employing  such 
of  the  inmates  of  the  asylum  as  may  be  fit  for  such  employment,  or  other- 
wise for  the  occupation  and  use  of  the  patients. 

Sect.  34.  The  asylum  to  be  provided  for  any  county  or  borough  either 
solely  or  jointly,  may  be  without  the  limits  of  such  county  or  borough, 
and  when  any  asylum  provided  or  to  be  provided  solely  or  in  part  for 
any  county  or  borough,  or  any  part  of  such  asylimi,  is  situate  within  the 
limits  of  any  otber  county  or  borough,  then  and  in  every  such  case  the 
justices  of  the  county  or  borough  to  which  such  asylum  whoUy  or  partly 
belongs  shall  have  full  power  and  authority  to  act  in  such  other  county 
or  borough,  so  far  as  concerns  the  regulation  of  such  asylum,  and  the 
powers  conferred  by  this  Act,  in  the  like  manner  as  if  such  asylum  and 
every  part  thereof  were  situate  within  such  first-mentioned  county  or 
borough. 

Sect.  35.  No  lands  or  buildings  already  or  to  be  hereafter  purchased  Assessment  to 

or  acquired,  under  the  provisions  of  any  former  Act  or  this  Act,  for  the  be  increased 

purposes  of  any  asylum  (with  or  without  any  additional  building  erected  after  purchases 

or  to  be  erected  thereon),  shall  while  used  for  such  purposes  be  assessed  'f'this^oranr'" 

to  any  county,  parocliial,  or  other  local  rates  at  a  higher  value  or  more  former  Act. 
improved  rent  than  the  value  or  rent  at  which  the  same  were  assessed  at 
the  time  of  such  purchase  or  acquisition  {d). 


Asylum  may  be 
erected  beyond 
the  limits  of  any 
county  or  bo- 
rough, and  jus- 
tices of  such 
county  or  bo- 
rough may  not- 
withstanding act 
therein. 


(ffl)  A  contract  for  the  sale  of  laud 
to  the  committee  of  visitors  may  he 
approved  of  by  the  Court  of  quarter 
sessions  before  being  actually  signed, 
if  it  can  be  identified  as  the  contract 
which  was  afterwards  entered  into. 
{Bmenish  v.  Brown,  26  L.  J.  (N.  S.), 
Ch.  23.) 

{b)  By  25  &  26  Vict.  c.  Ill,  s.  4, 
it  is  provided  that  plans,  estimate, 
and  contracts,  when  not  approved  by 
the  sessions  or  other  bodies  whose 
approbation  is  required  by  this  sec- 
tion, shall  be  submitted  to  the  secre- 
tary of  state,  whose  decision  shall  be 
final ;  see  the  statute,  post,  668. 

(c)  By 25  &  26  Vict.  o.  lH,s.  \\,post. 


671,  the  powers  of  taking  additional 
lands  on  lease  are  greatly  extended ; 
and  the  restrictions  as  to  the  term  for 
which  the  committee  may  take  such 
lease,  are  not  to  apply  to  lands  leased 
under  the  provisions  of  that  section. 
(<?)  A  county  lunatic  asylum  is  not 
deprived  of  the  protection  of  this 
section  because  the  committee  of  visi- 
tors elects  to  exercise  the  power  con- 
ferred upon  them  of  accommodating 
other  lunatics  than  those  for  whose 
use  the  huilding  was  designed,  there- 
by realifing  considerable  profit.  [Reg. 
V.  Fulbourn  (Overseers),  34  X.  /. 
(N.S.),  M.C.,  106  ;  11  Jur.  {JSf.S.)  620.) 
Land  attached  to  a  lunatic  asylum. 
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Provision  for  tlio 
appointment  of 
new  trustees  of 
land  purchased 
or  acquired  for 
asylum. 


Visitors  to  order 
all  ordinary  re- 
pairs of  asylums, 
provided  they  do 
not  exceed  £400 
per  annum. 


Sect.  36.  The  provisions  of  "  The  Land  Clauses  Consolidation  Act, 
1845,"  "  with  respect  to  the  purchase  of  lands  by  agreement,"_  "  with  re- 
spect to  the  purchase  money  or  compensation  coming  to  parties  having 
Ijjnited  interests,  or  prevented  from  treating,  or  not  making  title,"  and  all 
other  provisions  of  the  said  Act  apphcable  to  and  in  the  case  of  the  pur- 
chase of  lands  by  agreement,  shall  be  incorporated  with  this  Act ;  and 
all  parties  (a)  by  the  said  provisions  empowered  to  seU  any  lands  may 
give  lands  in  exchange  for  the  purposes  of  this  Act  for  other  lands,  and 
enter  into  aU  necessary  agreements  for  that  purpose,  and  on  any  such 
exchange  money  may  be  paid  by  either  party  by  way  of  equality  of  ex- 
change, and  the  said  provisions  "  with  respect  to  purchase-money  or 
compensation  coming  to  parties  having  Umited  interests,  or  prevented 
from  treating,  or  not  making  title,"  shall  apply  to  any  money  coming  to 
any  such  parties  on  any  such  exchange ;  and  any  lands  to  be  purchased 
or  taken  in  exchange  for  the  purposes  of  this  Act  shall  be  conveyed  to 
such  persons,  being  not  less  than  five  in  number,  and  in  such  manner  as 
the  committee  of  visitors  purchasing  the  same  or  taking  the  same  in  ex- 
change may  direct,  in  trust  for  the  purposes  of  this  Act ;  and  any  con- 
veyance to  be  so  made  shall  have  the  like  force  and  effect  as  a  convey- 
ance made  under  section  eighty-one  of  the  said  "  Lands  Clauses  Conso- 
lidation Act." 

Sect.  37.  When  and  so  often  as  any  land  purchased  or  acquired  under 
tliis  Act  or  any  former  Act,  for  the  purposes  of  an  asylum,  shaU  be 
vested  in  less  than  three  trustees,  or  there  shall  not  be  any  trustee 
thereof  living,  it  shall  bQ  lawful  for  the  committee  of  visitors  of  such 
asylum,  or  any  three  or  more  of  them,  by  an  instnmient  in  writing  under 
the  hands  of  such  visitors  or  any  three  or  more  of  them,  to  appoint  such 
number  of  new  trustees  of  such  land  as  such  visitors  may  think  fit ;  and 
such  appointment  shall  be  deposited  and  kept  among  the  records  of  the 
county  or  borough,  or,  wjiere  more  than  one  coimty  or  borough  is  in- 
terested in  such  land,  then  among  the  records  of  the  county  or  borough 
having  the  largest  interest  therein ;  and  all  the  estate  and  interest  in 
such  land  which  at  the  time  of  such  appointinent  may  be  vested  in  any 
trustee  or  trustees,  in  trust  for  the  purposes  aforesaid,  or  in  any  other 
person,  as  heir,  or  devisee,  or  otherwise,  subject  to  such  trust,  shall  by 
virtue  of  such  appointment  vest  in  the  trustees  so  appointed,  either 
alone,  or  if  there  be  any  continuing  trustees  or  trustee  jointly  with  such 
continuing  trustees  or  trustee,  as  the  case  may  require,  without  any  con- 
veyance or  assignment  for  that  purpose. 

Sect.  38.  The  committee  of  visitors  of  every  asylum  may  of  their  o-mi 
authority  from  time  to  time  order  aU  such  ordinary  repairs  as  may  be 
necessary  for  such  asylum,  and  any  additions,  alterations,  or  improve 
ments  to  or  in  such  asylum,  or  the  offices,  outbuildings,  j'ards,  coiu'ts. 


and  cultivated  aa  a  farm  or  garden  by 
the  patients,  for  whose  employment 
and  diversion  it  was  acqtiired,  is  also 
within  this  section,  notwithstanding 
that  the  produce  is  in  excess  of  the 
requirements  of  the  establishment, 
and  the  surplus  is  sold  at  a  profit. 
(Ibid.) 

Held,  that  a  house  built  by  the 
visitors,  on  the  extreme  boundary  of 
the  grounds  of  the  asylum,  for  and 
inhabited  by  the  chaplain  of  the  asy- 
lum, together  with  a  garden  attached 
thereto,  cannot  bo  said  "  to  be  used 
for  the  purposes  of  the  asylum," 
within  the  meaning  of  this  section, 


but  that  it  was  different  as  to  the 
house  and  garden  of  the  medical  su- 
perintendent, who  is  bound  (sect.  55, 
post,  623)  to  reside  in  the  asylum,  al- 
though lie  house  was  not  within  the 
curtOage  of  the  asylum.  (Congreve 
V.  Upton  [Overseers),  i  B.  ^  S.  857; 
10  Jur.  [N.S.)  538.) 

(o)  This  36th  section  enables  par- 
ties having  limited  interests  to  con- 
tract with  the  committee  of  visitors 
for  the  sale  of  land,  although  the 
committee  have  no  compulsory  powers 
of  purchasing.  {Bevenish  v.  Brou'ii, 
26  L.  J.  [JSr.S.)  Oh.  23.) 
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outlets,  grounds,  lands,  and  appurtenances  thereto  belonging,  which  to 
them  may  seem  necessary  or  proper  for  the  further  or  better  accommo- 
dation of  the  pauper  lunatics  who  may  he  received  or  taken  care  of 
therein,  provided  that  the  expense  of  all  such  additions,  alterations,  and 
improvements  shall  not  exceed  four  hundred  pounds  in  any  one  year ; 
and  if  such  asylum  belong  to  one  county  or  borough  only,  they  shall  cause 
the  expense  of  such  repairs,  additions,  alterations,  or  improvements  to 
be  paid  by  making  an  order  upon  the  treasurer  of  such  county  or  borough 
for  the  payment  thereof,  but  if  otherwise  they  shaU  apportion  such  ex- 
pense in  the  proportion  in  which  each  county  or  borough  has  contri- 
buted to  the  erection  thereof,  or  where  any  other  propoi-tion  is  fixed  by 
any  agreement  for  the  time  being  in  force,  then  in  such  other  proportion, 
and  where  any  such  agreement  only  provides  in  what  proportion  the 
expense  of  repairs  shall  be  defrayed,  the  said  committee  shall  appor- 
tion the  expense  of  such  additions,  alterations,  and  improvements  in  the 
same  proportion  unless  it  be  otherwise  provided  by  such  agreement,  and 
the  said  committee  shall  make  an  order  on  the  treasiu'er  of  each  county 
or  borough  for  the  payment  of  the  proportion  to  be  paid  by  such  county 
or  borough,  and  such  treasurer  shall  pay  the  same  accordingly  out  of  any 
money  of  such  county  or  borough  then  in  his  hands,  or  which  may  there- 
after come  to  his  hands,  not  specifically  appropriated  to  any  other  pur- 
pose, and  the  same  may  be  recovered  from  liim,  for  the  benefit  of  such 
asylum,,  by  the  treasurer  or  clerk  thereof,  together  with  all  costs  and  ex- 
penses, in  any  of  her  Majesty's  Courts  at  Westminster,  or  in  any  other 
Court  of  competent  jurisdiction  :  Provided  always,  nevertheless,  that  no 
order  for  any  such  repairs,  additions,  alterations,  or  improvements  as 
aforesaid,  or  for  the  payment  of  any  money  for  the  expenses  thereof, 
where  such  expenses  exceed  the  simi  of  one  hundred  pounds,  shall  be 
made,  unless  notice  of  the  meeting  at  which  the  same  shall  be  ordered, 
and  of  the  intention  to  determine  thereat  the  question  of  such  expendi- 
ture, have  been  given  in  such  manner  and-  so  long  before  the  time 
appointed  for  the  meeting  as  is  hereinbefore  provided  with  respect  to 
notices  of  meetings  of  committees  of  ■\T.sitors,  nor  unless  three  visitors 
concur  in  and  sign  such  order :  Provided  also,  that  where  any  such  ex- 
penditure as  aforesaid  is  incurred  otherwise  than  for  ordinary  repairs, 
the  visitors  shall  report  the  same  to  the  next  general  or  quarter  sessions 
of  the  county  or  borough,  or  each  county  and  borough,  on  behalf  of 
wMch  such  expenditure  has  been  incurred. 

Sect.  39.  It  shall  be  lawful  for  every  committee  of  visitors,  with  the   Power of;visitors, 
consent  of  one  of  her  Majestj'-'s  principal  secretaries  of  state  under  his   ^creta" "'of '  ° 
hand,  to  determine  and  dissolve  any  union  (a),  whether  such  union  have   state,  to  dissolve 
been  formed  under  this  Act  or  imder  any  former  Act,  and  upon  such  ™«"i8. 
dissolution  to  divide  and  allot  the  lands,  buildings,  hereditaments,  chat- 
tels, moneys,  and  effects  of  or  belonging  to  such  union  between  or  among 
every  such  county  and  borough,  and  the  subscribers  (if  any)  between 
which  and  whom  such  union  existed,  in  the  proportions  in  which  they 
respectively  have  contributed  thereto  or  are  interested  therein,  or  in  such 
other  proportions  and  manner  as  the  said  visitors,  with  the  approbation 
of  the  said  secretary  of  state,  think  fit ;  and  if  on  any  such  division  or 
allotment  there  cannot  be  conveniently  allotted  to  any  county  or  borough 
or  subscribers  the  proper  proportion  of  such  county,  borough,  or  sub- 
scribers in  the  lands,  buildings,  hereditaments,  chattels,  moneys,  and 
effects  of  such  union,  there  shall  be  paid  to  such  county,  borough,  or 
subscribers  such  sum  of  money  as  the  said  visitors,  with  the  approbation 
of  the  said  secretary  of  state,  may  direct,  in  full  or  in  part  satisfaction, 


No  order  for 
payment  of 
money  exceeding 
£100  to  be  made 
unless  notice  has 
been  given  of 
the  meeting  at 
which  the  same 
shall  be  ordered. 


(«)  By  IS  &  19  Vict.  0.  105,  s.  6, 
post,  664,  where  there  is  a  dissolution 
of  a  union,  the  justices  of  every  county 
and    borough    united,   must,   before 


any  dissolution  of  their  union  takes 
effect,  elect  a  committee  to  pro- 
vide an  asylum  for  their  county  or 
borough. 
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2.  County     as  the  case  may  reqiiire,  of  the  aforesaid  proportion  of  such  county, 

and  Public     borough,  or  subscribers ;  and  every  such  sum  of  money  shall  be  raised 

Lunatic       by  the  comity  or  counties,  borough  or  boroughs,  to  or  between  or  among 

Asylums,  etc.  which  the  lands,  buildings,  hereditaments,  moneys,  chattels,  and  effects 

of  the  said  union  shall  be  allotted  (if  more  than  one)  in  such  shares  as 

the  said  visitors,  with  the  approbation  of  the,  said  secretary  of  state, 
think  fit,  in  the  same  manner  and  by  the  same  means  as  other  moneys 
are  appointed  to  be  raised  by  counties  or  boroughs  for  the  purposes  of 
this  Act :  Provided  always,  that  no  union  shall  be  so  dissolved  by  any 
committee  of  visitors  except  under  a  resolution  of  such  committee  at  a 
meeting  specially  convened  for  the  purpose  of  determining  the  question  of 
such  dissolution  by  a  notice  given  in  such  manner  and  so  long  before  the 
time  appointed  for  such  meeting  as  is  hereinbefore  provided  vidth  respect 
to  notices  of  meetings  of  committees  of  visitors,  nor  unless  the  majority  of 
the  whole  number  of  the  committee  of  visitors  shall  at  such  meeting 
have  concurred  in  such  resolution :  Provided  always,  that  in  the  case  of 
a  dissolution  of  union,  where  any  county  or  borough  having  an  asylum 
shall  be  united  with  any  county  or  counties,  borough  or  boroughs,  not 
having  an  asylum,  and  have  erected  additional  buildings  and  incurred 
any  other  expense  for  their  benefit,  and  be  in  the  receipt  of  an  annual 
fixed  sum  or  rent  as  a  remuneration  for  the  expenses  so  incurred  in  Heu 
of  the  payment  of  a  sum  in  gross,  it  shall  be  lawful  for  the  said  county  or 
counties,  borough  or  boroughs,  so  paying  such  rent,  if  they  shall  think 
fit,  to  raise,  in  the  same  manner  as  is  provided  in  the  Act  for  the  pur- 
pose of  erecting  county  asylums,  such  a  sum  of  money  for  the  purpose  of 
compensating  the  county  or  borough  receiving  such  rent  for  the  cessation 
of  such  rent  as  may  he  agreed  upon  and  approved  of  by  the  committee  of 
visitors  of  such  county  or  counties,  borough  or  boroughs,  as  may  have 
been  so  united  as  aforesaid. 

Sect.  40.  It  shall  be  lawful  for  every  committee  of  visitors,  with  the 
previous  consent  of  one  of  her  Majesty's  principal  secretaries  of  state 
tinder  his  hand,  to  sell,  either  by  public  auction  or  private  contract,  and 
subject  to  any  conditions,  any  lands  or  buildings  or  parts  of  lands  or 
buildings  which  may  have  belonged  to  and  been  used  as  or  together  with 
an  asj'lum,  or  which  may  have  been  purchased  or  otherwise  acquired 
imder  any  former  Act  or  this  Act  (a),  for  the  purposes  of  an  asylum,  and 
found  unsuitable  or  otherwise  not  required  for  such  purposes,  or  to  give 
the  same  in  exchange  for  other  lands  or  buildings,  and  to  pay  or  receive 
through  the  treasurer  of  such  asylum  any  money  by  way  of  equality  or 
exchange ;  and  every  conveyance  of  lands  or  buildings  so  sold  or  given 
in  exchange  which  shall  be  executed  by  the  persons  in  whom  the  same 
may  then  be  vested  as  trustees,  or  by  any  three  of  the  members  of  the 
committee  of  visitors  who  sell  the  same,  shaU  be  effectual  to  convey  the 
same  for  aU  the  estate  or  interest  then  vested  in  such  trustees,  in  trust 
for  the  purposes  of  such  asyliun,  and  the  receipt  of  any  tliree  of  the 
committee  of  visitors  shall  be  a  sufficient  discharge  for  the  purchase 
moneys  or  for  any  moneys  to  be  received  for  equality  of  exchange  ;  and 
such  moneys,  in  case  the  sale  or  exchange  be  made  by  a  committee  of 
visitors  of  any  one  county  or  borough  alone,  shall  be  applied  in  carrjdng 
into  execution  the  powers  and  purposes  of  this  Act,  or  shall  be  paid  to 
the  treasurer  of  such  county  or  borough  and  be  applied  for  the  general 
purposes  thereof,  or  otherwise,  as  the  justices  of  such  county  or  borough 
Bhall,  at  some  general  or  quarter  sessions  for  such  county,  or  at  some 
special  meeting  of  the  justices  of  such  borough,  direct ;  and  in  every 
otlier  case  the  moneys  received  shall  be  paid  to  the  treasurer  of  the 
coimty,  borough,  or  the  subscribers  to  wliich  or  to  whom  the  property 


Power  for  visi- 
tors, with  con- 
sent of  secretary 
of  state  to  sell  or 
exchange  lands 
and  buildings. 


Application  of 

purchase 

moneys. 


(fl)  By  18  &  19  Vict.  c.  105,  s.  13, 
post,  666,  a  committee  of  visitors  may 
convey  land  for  a  burial  ground  for  lu- 


natics, etc.,  dying  in  the  asylum.  Set 
25  &  26  Vict.  0.  Ill,  s.  9,  post,  671. 
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sold  or  exclianged  belonged,  in  case  it  belonged  to  any  one  of  them,  or  if 
the  same  was  joint  property,  then  to  the  respective  treasurers  of  every 
county  and  borough,  and  of  the  subscribers,  if  any,  in  the  proportion  in 
which  such  county,  borough,  and  subscribers  were  respectively  interested 
therein ;  and  such  moneys  shall  be  held  and  appKed  by  every  such  trea- 
surer, in  the  case  of  a  county  or  borough,  as  part  of  the  general  rates  or 
funds  of  such  county  or  borough,  and  in  the  case  of  any  subscribers,  as 
the  majority  of  such  of  the  subscribers  as  shall  be  present  at  any  meeting 
.  convened  for  that  purpose  shall  direct. 

Sect.  41.  Where  any  committee  of  visitors  have  (either  before  or  after  visitors  may 
the  passing  of  this  Act)  contracted  for  the  purchase  of  any  lands  for  the   ^cretary  of' 
purposes  of  an  asylum,  or  for  any  exchange  of  any  lands  for  other  lands   state,  get  re- 
fer such  purposes,  and  the  lands  so  contracted  to  be  purchased  or  taken  J^^^^  ^''°'^  """^ 
in  exchange  are  found  to  be  unsuitable  or  are  not  required  for  such  pur- 
poses, such  committee,  or  any  other  committee  appointed  in  their  place, 
may,  with  the  consent  in  writing  of  one  of  her  Majesty's  principal  secre- 
taries of  state  (notwithstanding  such  contract  may  have  been  approved 
as  required  by  the  said  Acts  hereby  repealed,  or  this  Act),  procure  a 
release  from  the  said  contract,  and  in  consideration  of  such   sum  of 
money  (if  any)  as  the  said  committee,  with  such  consent  as  aforesaid, 
may  agree  to  pay ;  and  the  said  committee  or  any  three  of  such  com- 
mittee may,  in  consideration  of  such  release,  execute  a  release  to  the 
other  party  to  such  contract  or  other  the  persons  bound  thereby ;  and 
the  consideration  money  (if  any)  by  the  said  committee  agreed  to  be 
paid  as  aforesaid,  and  all  expenses  in  relation  to  the  said  contract  and 
releases,  shall  be  paid,  defrayed,  and  raised  in  like  manner  as  if  the 
same  were  payable  in  respect  of  the  purchase  of  lands  for  the  purposes 
aforesaid. 

Sect.  42.  It  shall  be  lawful  for  every  committee  of  visitors  to  contract 
with  the  committee  of  visitors  of  any  asylum,  or  with  the  subscribers  to 
any  hospital  registered  or  the  proprietor  of  any  house  hcensed  for  the 
reception  of  lunatics,  for  the  reception  into  such  asylum,  hospital,  or 
house  of  the  whole  or  of  a  portion  of  the  pauper  lunatics  of  the  county 
or  counties,  borough  or  boroughs,  or  counties  and  boroughs,  or  any  of 
them  respectively,  for  which  such  iirst-mentioned  committee  is  acting, 
or  for  the  use  and  occupation  of  all  or  any  part  of  such  registered  hospital 
or  licensed  house,  at  such  sum,  either  in  gross  or  by  way  of  annual  or 
other  periodical  payment  or  rent,  and  under  and  subject  to  such  terms, 
stipulations,  and  conditions,  as  such  visitors  shall  think  fit  {a) ;  and  it 
shall  be  lawful  for  the  committee  of  visitors  of  any  asylum,  or  the  sub- 
scribers to  any  registered  hospital,  or  the  proprietor  of  any  hcensed  house, 
to  contract  with  any,  committee  of  visitors  accordingly :  Provided  always, 
that  no  such  contract  shall  be  made  for  any  longer  period  than  for  the 
term  of  five  years  (6),  and  that  any  such  contract  may  be  determined  by 
notice  in  writing  imder  the  hand  of  one  of  her  Majesty's  principal  secre- 
taries of  state,  and  that  every  such  contract  with  the  proprietor  of  a 
hcensed  house  shall  determine  on  such  house  ceasing  to  be  duly  licensed 
for  the  reception  of  lunatics  (c) ;  provided  also,  that  no  such  contract 


Visitors  em- 
powered to  con- 
tract for  the  re- 
ception of  pauper 
lunatics  into 
asylums  of  other 
counties  or  hos- 
pitals or  licensed 
houses. 


Period  of  such 
contract  limited. 


(a)  Where  any  contract  has  been 
made  under  this  section,  the  justices 
of  the  coraity  or  borough,  may  defray 
out  of  the  comity  or  borough,  rate  30 
much  of  the  weekly  charge  agreed 
upon  for  each  lunatic,  as  may  repre- 
sent the  sum  due  for  the  use  of  the 
asylum,  hospital  or  licensed  house, 
— not  exceeding,  however,  one  fourth 
of  the  whole  of  such  weekly  charge. 


26  &  26  Vict.  c.  Ill,  s.  1,post,  670. 

{b)  By  18  &  19  Vict.  e.  105,  s.  10, 
post,  665,  it  is  provided  that  contracts 
authorized  by  this  section  may  be 
renewed. 

[c)  The  powers  of  visitors  under  this 
Act  continue  appUeable  to  a  licensed 
house,  after  expiration  of  the  Ucence, 
while  any  patients  are  therein,  18  & 
19  Vict.  c.  105,  s.  9,  post,  665. 
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%ntmtit». 
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When  any  asy- 
lum can  accom- 
modate more 
than  the  lunatics 
of  the  county  or 
borough,  visitors 
may  order  the 
admission  of 
other  lunatics. 


shall  exempt  the  justices  of  any  county  or  borough  or  any  committee 
from  the  immediate  duty  and  ohhgation  of  erecting  or  providing,  or 
uniting  in  erecting  or  providing,  an  asylum  or  additional  asylum,  or  of 
enlarging  or  improving  any  asylum,  as  required  by  this  Act,  where  one 
of  her  Majesty's  principal  secretaries  of  state  has  caused  notice  to  be 
given  as  aforesaid  for  the  determination  of  such  contract,  although  the 
term  for  which  such  contract  was  entered  into  has  not  expired  by 
effluxion  of  time  :  Provided  also,  that  any  money  which  may  be  payable 
under  such  contract  for  the  reception  of  the  lunatics  of  any  county  or 
borough  into  any  asylum  beyond  the  weekly  sums  which  may  be  charged 
under  tliis  Act  for  the  lodging,  maintenance,  medicine,  clothing,  and 
care  of  lunatics  in  the  asylum  belonging  to  the  county  or  borough  to 
which  such  lunatics  shall  belong,  shall  be  paid,  defrayed,  and  raised  by 
such  county  or  borough  out  of  any  moneys  in  the  hands  of  the  treasurer 
for  the  county  which  shall  be  applicable  for  the  repairs  or  other  ordinary 
expenses  of  such  asylum ;  provided  also,  that  any  hospital  or  Kcensed 
house  with  the  subscribers  or  proprietor  of  which  any  such  committee  so 
contract  as  aforesaid  shall  be  subject  to  the  visitation  of  any  of  the 
members  of  such  committee  for  the  time  being. 

Sect.  43.  Whenever  it  appears  to  the  committee  of  visitors  of  any  asy- 
lum that  such  asylmn  is  more  than  sufficient  for  the  accommodation  of 
all  the  pauper  lunatics  of  the  county  or  borough  or  each  county  and 
borough  to  which  the  same  wholly  or  in  part  belongs,  and  of  any  county 
or  counties,  borough  or  boroughs  with  which  any  existing  contract  for 
the  reception  of  all  or  any  of  the  pauper  lunatics  thereof  in  such  asylum 
has  been  entered  into,  or  which  shall  otherwise  contribute  to  such  asy- 
lum, it  shall  be  lawful  for  the  committee  of  visitors,  if  they  think  fit,  to 
give  notice  thereof  by  advertisement  in  some  newspaper  commonly  cir- 
culated in  such  county  or  borough,  or  every  such  county  or  borough  as 
aforesaid,  and  (subject  nevertheless  and  without  prejudice  to  any  agree- 
ment mth  any  voluntary  subscribers),  by  a  resolution  of  the  said  com- 
mittee, to  permit  the  admission  of  so  many  pauper  lunatics  of  any  other 
county  or  borough  {a),  and  (if  such  committee  tliink  fit)  limatics  not 
paupers,  but  who,  in  the  opinion  of  such  committee,  may  be  proper  ob- 
jects to  be  admitted  into  a  pubhc  asylum,  as  to  such  committee  may 
seem  expedient,  and  at  any  time  to  rescind  or  vary  any  such  resolution ; 
and  such  committee  raaj,  if  they  tliink  fit,  by  such  resolution  reqiure 
that  no  pauper  lunatic  shall  be  admitted  into  such  asylum  thereunder 
without  an  undertaking  by  the  minute  of  the  guardians  of  the  union  or 
parish,  or  signed  by  two  of  the  overseers  of  the  parish,  to  wliich  such 
lunatic  is  chargeable,  or  in  the  case  of  a  lunatic  not  a  pauper  by  the 
person  signing  the  order  (6),  for  the  admission  of  such  lunatic,  for  the 
due  payment  of  the  weekly  charge  for  the  lodging,  maintenance,  medi- 
cine, clothing,  and  care  of  such  lunatic  during  Ids  continuance  in  such 
asylum,  and  of  the  expenses  of  his  burial  in  case  he  die  therein  (e),  as 
well  as  for  the  removal  of  such  lunatic  from  such  asylum  within  six  days 
after  due  notice  given  in  writing  by  the  superintendent  of  such  asylmn ; 
and  such  lunatic  not  being  a  pauper  shall  have  tiie  same  accommoda- 
tion in  all  respects  as  the  pauper  lunatics. 


(a)  Where  committee  of  visitors 
agree  to  receive  lunatic  paupers  be- 
longing to  another  county  or  borough, 
under  the  powers  of  this  section,  and 
fix  (under  sect.  64  of  this  Act)  a  greater 
weekly  sum  than  is  charged  by  them 
in  respect  of  lunatics  sent  from  places 
which  have  contributed  to  the  asy- 
sum,  the  excess  of  payment  may  be 


applied  to  a  building  and  repair  fund. 
See  25  &  26  Viot.  u.  Ill,  s.  0, post,  670. 

(4)  As  to  orders  for  admission  of 
private  patients,  etc.,  see  26  &  26 
Vict.  c.  Ill,  ss.  23-37,  post. 

(c)  As  to  notice  of  death  of  private 
patient  to  be  given  to  relation  or  re- 
lations, see  25  &  26  Viot.  c.  Ill,  s.  25, 
post. 
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No  Tisitor  to 
have  any  interest 
in  any  contract 
or  agreement. 


Sect.  44.  No  visitor  of  any  asylum  shall  have  or  take,  or  be  capable  of 
having  or  taldng,  any  interest  or  concern  whatsoever,  either  in  his  own 
name  or  in  the  name  of  any  other  person,  in  any  contract  or  agreement 
to  be  made  under  the  authority  of  tiiis  Act  or  in  anywise  relating  to  or 
connected  with  such  asylum,  or  shall  for  any  design  or  plan  he  may 
deliver  or  produce,  receive  any  benefit  or  emolument  whatever,  or  other- 
wise have  or  take  any  benefit  or  emolument  whatsoever  from  or  out  of 
the  funds  of  the  asylum  :  Provided  always,  that  this  enactment  shall  not 
extend  to  any  such  interest,  benefit,  or  emolument,  wluch  any.  visitor 
may  have  or  derive  by  reason  of  his  being  a  shareholder  of  any  joint 
stock  company  established  by  Act  of  ParUament  or  by  charter,  with 
which  any  contract  may  be  entered  into  on  behalf  of  such  asylum,  or 
wliich  may  otherwise  receive  any  benefit  or' emolument  out  of  the  funds  of 
the  asylum ;  provided  that  no  contract  or  dealing  between  such  company 
and  the  visitors  of  such  asylum  be  at  or  upon  rates  or  terms  more  ad- 
vantageous to  such  company  than  in  the  case  of  contracts  or  dealings 
by  such  company  with  other  parties. 

Sect.  45.  Every  committee  of  justices   or  visitors  shall   submit   all   Plans,  etc.,  to 
agreements  for  uniting  for  the  purposes  of  this  Act,  and  all  contracts   cotninissio'ners'in 
mider  this  Act,  for  the  reception  of  the  pauper  lunatics  of  any  coimty  or   lunacy,  and  ap- 
borough,  or  any  of  them,  into  any  asylmn,  registered  hospital,  or  licensed   proved  by  secre- 
house,  or  for  the  use  and  occupation  of  all  or  any  part  of  any  such  hospi-     ^^°  ^  *  *' 
tal  or  hcensed  house,  and  all  plans  for  building  or  providing  or  enlarging 
or  improving  any  asylum  for  pauper  lunatics,  and  all  contracts  for  pur- 
chases of  lands  or  buildings  for  any  such  piirpose,  to  the  commissioners 
in  lunacy  (a),  who  shall  make  such  inquiries  in  reference  thereto,  and  to 
the  amount  of  the  accommodation  requu-ing  to  be  provided,  as  they  may 
deem  proper,  and  shall  report  thereon  in  writing  to  one  of  her  Majesty's 
principal  secretaries  of  state,  and  such  committee  shall  submit  to  one  of 
such  secretaries  of  state  estimates  of  the  cost  and  expense  of  carrying 
into  execution  such  plans,  and  no  such  agreement,  contract,  or  plan  shall 
be  carried  into  effect  until  the  same  has  been  approved  by  such  secretary 
of  state  in  writing  under  his  hand. 


Hoio  Moneys  to  he  raised  for  providing  Asylums. 

Sect.  46.  In  order  to  pay  and  defray  the  moneys,  costs,  and  expenses   Provisions  for 
payable  for  any  of  the  purposes  of  this  Act,  or  the  said  Acts  hereby  re-   ™sini»  moneys 
pealed,  by  any  county,  the  justices  of  such  county  at  any  general  or   pu'po'etoT tills 
quarter  sessions  for  the  same  may  and  shall  assess  and  tax  a  general   Act  by  county 
county  rate  or  rates  upon  such  coimty,  and  may  and  shall  fix  a  sum  or   ""''  '•'"'''"b'i 
rate  to  be  contributed  by  aU  places  whatsoever  within  such   coimty 
(other  than  any  borough  being  within  such  county  or  by  this  Act  for  the 
purposes  thereof  annexed  thereto),  and  whether  such  places  be  Or  be  not 
liable  to  contribute  to  an  ordinary  county  rate  ;  and  in  order  to  pay  and 
defray  the  moneys,  costs,  and  expenses  payable  as  aforesaid  by  any 
borough,  the  council  of  such  borough  may  and  shall  assess  a  general 
borough  rate  in  the  nature  of  a  county  rate  upon  such  borough,  and  the 
said  rates  shall  be  collected,  levied,  and  recovered  in  the  same  manner, 
and  by  the  same  powers,  authorities,  ways,  and  means,  and  under  the 
same  penalties,  as  any  ordinary  rate  for  such  county  or  borough  respec- 
tively may  by  law  be  collected,  levied,  and  recovered ;  and  the  moneys, 
costs,  and  expenses  to  be  paid  and  contributed  by  any  county  or  borough 
for  the  purposes  of  this  Act  shall  be  paid  by  the  treasurer  of  such 
county,  or  borough,  out  of  the  rates  aforesaid,  to  the  treasurer  of  the  asy- 
lum to  which  such  county  or  borough  shall  either  alone  or  jointly  pay 


(«)  With  all  plans  submitted  to 
the  commisBioners  under  this  section, 
an  estimate  of  the  cost  and  expense 


of  carrying  such  plans  into  execution 
must  he  also  submitted,  25  &  26  Vict. 
0.  Ill,  s.  5,  post,  670. 
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or  contribute  :  Provided  always,  that  it  shall  be  lawful  for  the  council  of 
any  borough,  if  they  think  fit,  to  direct  that  any  moneys  payable  for  the 
ptrfposes  of  this  Act,  or  any  part  thereof,  shall  be  paid  out  of  the  borough 
fund  of  such  borough,  and  such  moneys  shall  be  paid  by  the  treasurer  of 
such  borough  out  of  such  fund  accordmgly. 

Sect.  47.  It  shall  be  lawful  for  the  justices  of  every  comity  ia  general 
or  quarter  sessions  assembled,  or  the  major  part  of  them,  such  major 
part  not  being  less  than  five,  and  for  the  council  of  every  borough,  from 
time  to  time  to  borrow  and  take  up  on  mortgage  of  the  rates  to  be  made 
under  this  Act  for  such  county  or  borough,  or  on  mortgage  of  such  rates 
together  with  all  other  rates  or  funds,  or  any  of  them,  of  the  same 
county  or  borough,  aU  or  any  of  the  moneys  required  for  paying  and 
defraying  any  such  moneys,  costs,  and  expenses,  as  aforesaid,  payable 
by  such  county  or  borough ;  and  such  money  may  be  so  raised  at  any 
rate  of  interest  not  exceeding  five  pounds  per  centum  per  annum,  and 
every  such  mortgage  may  be  made  by  an  instrument  in  the  form  con- 
tained in  the  schedule  B.  hereunto  annexed,  or  to  that  or  the  like  efiect, 
and  shaU  be  executed  in  the  case  of  a  county  by  the  chairman  and  two 
or  more  other  justices  present  at  the  time  of  making  such  mortgage,  and 
in  the  case  of  a  borough  by  alBxing  the  common  seal  of  the  borough 
thereto ;  and  every  such  mortgage  shall  be  effectual  for  securing  to  the 
person  advancing  the  sum  of  monej'  in  such  mortgage  expressed  to  be 
advanced,  his  executors,  administrators,  and  assigns,  the  repayment 
thereof,  with  interest  for  the  same,  after  such  rate  and  at  such  time  and 
in  such  mamier  as  in  such  mortgage  provided ;  and  the  said  mortgages 
shall  be  numbered  in  the  order  of  succession  in  which  they  are  granted ; 
and  copies  or  extracts  of  aU.  such  mortgages  shall  be  kept  by  the  clerk 
of  the  peace,  or  other  proper  ofiicer  having  the  custody  of  the  records  of 
the  quarter  sessions  of  such  county  or  of  the  records  of  such  borough,  as 
the  case  may  be ;  and  every  person  to  whom  any  such  mortgage  has 
been  made  under  the  Act  hereby  repealed  or  any  former  Act,  or  is  made 
under  this  Act,  his  executors  or  administrators,  is  hereby  empowered,  by 
endorsing  his  or  their  name  or  names  on  such  mortgage,  to  transfer  the 
same,  and  his  or  their  right  to  the  principal  money  and  interest  thereby 
secured,  unto  any  person,  and  every  assignee  under  this  Act  or  any 
former  Act  of  any  such  mortgage,  his  executors  and  administrators,  may 
in  Uke  manner  liansfer  the  same  again,  and  so  toties  quoties ;  and  the 
persons  to  whom  such  mortgages  or  such  transfer  thereof  are  made, 
their  executors  and  administrators,  shall  be  creditors  upon  the  rates  and 
funds  thereby  expressed  to  be  mortgaged  in  an  equal  degree  one  with 
another,  and  shall  not  have  any  preference  or  priority  other  than  is  pro- 
vided under  the  powers  of  tliis  Act. 

Sect.  48.  It  shaU  be  lawful  for  the  justices  and  council  of  any  county 
and  borough  respectively  to  make  application  for  any  advance  of  any 
sum  necessary  for  the  purposes  of  this  Act,  or  the  said  Acts  hereby 
repealed,  to  the  commissioners  acting  in  the  execution  of  an  Act  of  the 
session  holden  in  the  fourteenth  and  fifteenth  years  of  her  Majesty, 
chapter  twenty-three,  "  is  authorize  for  a  further  period  the  Advance  of 
money  out  of  the  OonsoHdated  Fund  to  a  limited  amount  for  caiTjring  on 
Public  Works  and  Fisheries,  and  Employment  of  the  Poor,"  and  any 
Act  or  Acts  amending  or  continuing  the  same,  and  the  said  commis- 
sioners are  hereby  empowered,  if  they  tliink  fit,  to  make  such  advance  ' 
upon  the  security  of  such  mortgage  as  aforesaid. 

Sect.  49.  The  said  justices  or  council,  as  the  case  may  be,  shall  in 
every  year  charge  the  rates  or  funds  of  such  county  or  borough  witli  the 
sum  for  the  time  being  required  to  pay  the  interest  of  the  money  bor- 
rowed on  any  mortgages  under  this  Act  or  any  former  Act,  or  such  of 
them  as  for  the  time  being  remain  unpaid,  and  also  irith  the  payment  of 
a  fuither  sum,  not  less  than  one  tliirtieth  part  of  the  whole  of  such 
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mortgages  at  the  time  of  the  same  heing  first  made,  and  such  sums  shall      2.  County 
be  applied  under  the  direction  of  the  said  justices  or  council  in  discharge     and  Public 
of  the  interest  on  the  said  mortgages  or  such  of  them  as  for  the  time  be-       Lunatic 
lag  remaiu  impaid,  and  of  so  many  of  the  principal  sums  owing  on  the   Asylums,  eta. 

said  mortgages  for  the  time  being  remaining  unpaid,  as  such  sums  after    

payment  of  the  interest  as  aforesaid  wiU.  extend  to  discharge,  until  the 
whole  of  the  principal  moneys  for  which  such  mortgages  shall  have  been 
made,  and  the  interest  thereof,  shall  be  fuUy  paid  and  discharged ;  and 
the  said  justices  and  council,  as  the  case  may  be,  are  and  is  hereby  re- 
quired to  fix  one  or  more  days  in  each  year  on  which  such  payment  shall 
be  made,  and  shall  make  orders  for  assessments  in  due  time,  so  as  to 
provide  for  such  payments  being  regularly  made ;  and  the  said  justices 
or  council,  as  the  case  may  be,  shall,  by  agreement  with  the  parties,  or 
others  advancing  any  money  for  the  purposes  of  this  Act,  determine  the 
order  of  priority  in  which  the  several  sums  advanced  shall  be  respec- 
tively discharged ;  and  the  justices  of  every  county  and  the  council  of 
every  borough  so  borrowing  money  on  mortgage  as  aforesaid  are  and  is 
hereby  required  to  appoint  a  proper  person  to  keep  an  exact  and  regular 
iaccount  of  all  receipts  and  payments  in  respect  of  principal  moneys 
borrowed  or  taken  up  as  aforesaid  under  this  Act  or  any  former  Act,  and 
the  interest  thereof,  in  a  book  or  books  separate  and  apart  from  all 
other  accounts,  and  the  said  book  and  books,  duly  adjusted  and  settled 
up  to  the  time  being,  to  deliver  annually,  in  the  case  of  a  county  into 
com-t  at  some  general  or  quarter  sessions  for  such  county,  and  in  the 
case  of  a  borough  to  the  council  of  the  borough,  at  such  time  as  such 
council  shall  appoint ;  and  the  justices  for  every  such  county  at  such 
sessions,  and  the  council  for  every  such  borough,  are  and  is  hereby 
required  carefully  to  inspect  all  such  aocoimts,  and  to  make  such  orders 
for  carrying  the  several  purposes  aforesaid  into  execution  as  to  them 
phall  seem  meet. 

Sect.  50.  Provided  always,  that  the  justices  of  every  county  and  the   Provision  to  be 
council  of  every  borough  borrowing  money  as  aforesaid  shall  make  pro-   ™o*° '"Jo^owed 
vision  by  means  of  the  rates  which  they  are  hereby  respectively  autho-   within  a  limited 
rized  to  make,  and  by  the  orders  and  directions  which  they  are  hereby  time  not  exceed- 
authorized  to  give,  that  the  whole  principal  money  to  be  borrowed  imder  ""^ '  "'^  ^^'"'' 
the  authority  of  this  Act  by  such  county  or  borough,  and  all  interest  for 
the  same,  shall  be  fully  paid  and  discharged  within  a  time  to  be  limited 
by  such  justices  or  council,  not  exceeding  thirty  years  from  the  time  of 
borrowing  the  same. 

Sect.  51.  No  person  lending  money  to  any  justices  of  any  county  or  Persons  lending 
the  coimcU  of  any  borough,  and  taking  a  mortgage  for  securing  repay-   ga°ge°of "rater'" 
ment  of  the  same,  executed  in  manner  directed  by  this  Act,  and  purport-   etc.,  not  bound 
ing  to  be  made  under  the  authority  of  this  Act,  shall  be  bound  to  require   '»  give  proof 
proof  that  the  several  provisions  of  this  Act  or  of  any  former  Act  or  ^leen  given,  etc. 
Acts  have  been  duly  complied  with ;  and  if  there  be  an  order  of  the  jus- 
tices of  any  county  in  general  or  quarter  sessions,  or  of  the  council  of 
any  borough  makiiig  application  for  the  loan,  and  any  mortgage  have 
been  thereupon  duly  executed,  either  before  or  after  the  passing  of  this 
Act,  as  by  any  Act  then  in  force  or  this  Act  is  provided,  the  justices  or 
council  (as  the  case  may  be)  shall  have  and  be  deemed  to  have  had  full 
power  to  levy  the  rates  so  mortgaged  for  repayment  of  the  money  so 
borrowed  with  interest,  notwithstanding  that  the  provisions  of  this  Act 
or  any  former  Act  or  Acts  may  not  have  been  complied  with ;  and  it 
shall  not  be  competent  to  any  ratepayer  or  other  person  to  question  the 
validity  of  any  such  rate  or  mortgage  on  the  ground  that  such  provisions 
had  not  been  complied  with. 

Sect.  52.  Provided  also,  that  in  every  case  in  which  any  moneys  have   Power  to  raise 
been  borrowed  under  the  powers  of  any  former  Act  or  this  Act,  it  shall  ^™s  aijead*/  °' 
be  lawful  for  the  justices  of  the  county  or  coimcU  of  the  borough  for   borrowed. 
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which  such' moneys  shall  have  been  borrowed  (with  the  consent  of  the 
parties  to  whom  the  same  shall  be  owing),  to  pay  off  the  moneys  so  bor- 
rowed, and  to  raise  and  borrow  the  moneys  necessary  for  that  purpose, 
and  also  to  repay  the  said  last-mentioned  moneys  and  the  interest 
thereof,  imder  the  powers  of  tliis  Act,  as  if  such  moneys  were  borrowed 
under  the  powers  hereinbefore  contained ;  but  so,  nevertheless,  that  all 
moneys  borrowed  shall  be  discharged  witliin  thirty  years  from  the  time 
of  first  borrowing  the  same. 

Regulation  and  Management  of  Asylums,  and  Appointment  of  Officers. 

Sect.  53.  Every  committee  of  visitors  shall,  within  twelve  months 
after  the  passing  of  tins  Act,  in  the  case  of  every  asylum  already  esta- 
hlished  and  general  rules  for  the  government  whereof  have  not  been 
already  submitted  to  one  of  her  Majesty's  principal  secretaries  of  state, 
and  within  twelve  months  after  the  completion  of  every  asylum  hereafter 
estabhshed,  submit  the  existing  general  rules,  or  general  rules  to  be  pre- 
pared by  such  committee,  for  the  government  of  the  asylum  under  their 
superintendence,  to  one  of  her  Majesty's  principal  secretaries  of  state  for 
his  approval ;  and  such  rules,  when  approved  by  him,  shall  be  printed, 
abided  by,  and  observed ;  and  every  such  committee  shall  have  power, 
with  the  Uke  approbation,  to  alter  and  vary  such  rules  from  time  to  time 
as  they' think  necessary;  and  every  such  committee  shall  make  from 
time  to  time  such  regulations  and  orders  as  they  tliink  fit,  not  incon- 
sistent with  the  general  rules  for  the  time  being  in  force  for  the  manage- 
ment and  conduct  of  the  asylum,  and  in  such  I'egulations  there  shall  be 
set  forth  the  number  and  description  of  officers  and  servants  to  be  kept, 
the  duties  to  be  required  of  them,  and  the  salaries  to  be  paid  to  them 
respectively ;  and  every  such  committee  shall  from  time  to  time  deter- 
mine the  diet  of  the  patients;  and  in  and  by  such  regulations  such 
committee  may  direct  that  any  number  of  beds  in  such  asylimi,  and  in 
such  respective  parts  thereof  as  such  committee  may  think  fit,  shall  be 
always  reserved  for  such  cases  as  in  and  by  such  regulations  shall  be  in 
this  behalf  mentioned ;  and  in  such  case  such  asylum  shall  for  the  pur- 
poses of  this  Act,  as  respects  the  admission  of  aU  cases  not  witiain  the 
description  or  class  for  which  such  beds  are  reserved,  be  deemed  fuU 
when  there  are  no  vacant  beds  in  such  asylum  except  those  so  reserved, 
but  nevertheless  it  shall  be  in  the  power  of  the  committee  of  visitors  of 
such  asylum  for  the  time  being  to  fill  the  beds  so  reserved  as  they  may 
deem  expedient ;  and  any  such  committee  may,  if  they  see  fit,  by  any 
such  regulations  or  order,  exclude  from  admission  into  the  asyltmi  per- 
sons afflicted  with  any  disease  or  malady  which  such  committee  may 
deem  contagious  or  infectious,  and  persons  coming  from  any  district  or 
place  in  which  any  such  disease  or  malady  may  be  prevalent. 

Sect.  54.  Every  committee  of  visitors  shall  fix  a  weekly  sum  to  be 
charged  for  the  lodging,  maintenance,  medicine,  clothing,  and  care  of 
each  pauper  lunatic  confined  in  such  asylum,  of  such  amoxmt  that  the 
same  may  be  sufficient  to  defray  the  whole  expense  of  the  lodging,  main- 
tenance, care,  medicine,  and  clothing,  and  other  expenses  requisite  for 
each  pauper  lunatic  {a),  and  that  the  total  amount  of  such  weekly  sums, 
after  defraying  such  expenses,  may  also  be  sufficient  to  pay  the  salaries 
of  the  officers  and  attendants,  and  such  committee  may  from  time  to 
time  alter  the  amount  of  such  weekly  sum  as  occasion  may  require : 
Provided  always,  that  any  such  committee  may,  if  they  think  fit,  fix  a 
greater  weekly  sum  to  be  charged  as  aforesaid  in  respect  of  pauper 
limatios  other  than  those  sent  to  such  asylum  from,  or  settled  in  some 
parish  or  place  situate  in  any  county  or  borough  to  which  such  asylmn 
belongs  ;  provided  also,  that  such  sum  shall  in  no  case  exceed  the  rate 
of  fourteen  shillings  per  week ;  but  if  the  aforesaid  rate  of  foui'teen  shU- 


(«)  See  note  («)  to  sect.  43  of  this  Act,  ante,  618. 
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lings  be  found  insiiffioient  for  the  purposes  aforesaid,  it  shall  be  lawful 
for  the  major  part  of  the  justices  of  the  county  or  borough,  or  of  each 
county  or  borough  to  which  such  asylum  may .  belong,  present  at  any 
general  or  quarter  sessions  for  such  county,  or  at  a  special  meeting  of 
the  justices  of  such  borough,  or  each  such  county  or  borough  respect- 
ively, to  make  such  addition  to  such  rate  as  to  them  respectively  shaU 
seem  fit  and  necessary,  and  to  make  an  order  or  orders  accordingly, 
which  order  or  orders  shall  be  signed  by  the  clerk  of  the  peace  for  the 
county,  or  clerk  to  the  justices  for  the  borough,  and  forthwith  pub- 
lished in  some  newspaper  commonly  circulated  witlun  such  coimty  or 
borough. 

Sect.  55.  The  committee  of  visitors  of  every  asylum  shall  appoint  a 
chaplain  for  the  same,  who  shall  be  in  priest's  orders,  and  shall  be 
licensed  by  the  bishop  of  the  diocese,  and  the  hcence  of  any  such  chap- 
lain as  aforesaid  shaU  be  revocable  by  the  bishop  whenever  he  shall 
think  fit ;  and  such  eha,plain,  or  his  substitute  approved  by  the  visitors, 
phall  perform  and  celebrate,  in  the  chapel  of  or  in  some  convenient 
place  witliin  or  belonging  to  such  asylum,  divine  service  according  to 
the  rites  of  the  Church  of  England  as  estabhshed  by  law,  on  every 
Sunday,  Christmas  Day,  and  Good  Friday,  and  shall  also  perform  and 
celebrate  such  service  within  the  said  asylum  at  such  other  times,  and 
also  such  other  services  according  to  the  rites  of  the  Church  of  England 
as  estabhshed  by  law  at  such  tunes,  as  the  visitors  shall  direct  {a) ;  and 
if  any  patient  be  of  a  rehgious  persuasion  differing  from  that  of  the 
Estabhshed  Church,  a  minister  of  such  persuasion,  at  the  special  re- 
quest of  such  patient,  or  his  friends,  shall,  with  the  consent  of  the 
medical  officer  of  such  asylum,  and  under  such  regulations  as  he  shall 
direct,  be  allowed  to  visit  such  patient  at  proper  and  reasonable  tunes  ; 
and  the  committee  of  visitors  of  every  asylum  shall  appoint  a  medical 
officer,  who  shall  be  resident  (b)  in  such  asylum,  and  who  shaU  not  be 
clerk  or  treasm-er  of  such  asylum,  and  a  clerk  and  treasurer,  and  such 
other  officers  and  servants  for  the  asylum  as  the  committee  may  think 
fit ;  and  the  committee  shall  have  power  to  remove  the  chaplain,  medical 
officer,  clerk,  and  treasurer,  or  any  other  officer  or  servant,  and  shall 
from  time  to  time,  upon  every  vacancy,  by  death,  removal,  or  otherwise, 
in  the  office  of  the  chaplain,  medical  officer,  clerk,  or  treasurer  of  the 
asylum,  appoint  some  other  person  to  such  office,  subject  to  the  conditions 
and  restrictions  aifeoting  the  original  appointment  to  such  office,  and 
may  from  time  to  time  fill  up  or  not,  as  ui  their  discretion  they  may 
think  fit,  vacancies  among  other  officers  and  servants  of  the  asylum ; 
and  the  committee  shall,  if  they  think  fit,  have  power  to  appoint  a  visit- 
ing physician  or  surgeon  to  every  such  asylum,  and  shall  from  time  to 
time  appoint  the  medical  officer  or  one  of  the  medical  officers  (if  more 
than  one)  of  the  asylum,  or  where  there  is  a  separate  medical  officer  of 
each  division,  then  the  medical  officer  or  one  of  the  medical  officers  (if 
more  than  one)  of  each  division,  to  be  the  superintendent  of  the  asylum, 
or  of  such  respective  division  thereof,  and  may  remove  any  such  officer 
from  being  such  superintendent,  and  such  superintendent  shall  be 
resident  in  the  asylum ;  and  the  committee  shall  from  time  to  time  fix 
the  salaries  and  wages  to  be  paid  to  the  officers  and  servants  of  the 
asylum ;  Provided  always,  that  it  shall  be  lawful  for  the  said  committee, 
with  the  sanction  and  approbation  of  one  of  her  Majesty's  principal 
secretaries  of  state,  to  appoint  any  person  other  than  such  medical  officer 
to  be  such  superintendent :  Provided  also,  that  where,  on  the  tenth  day 
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If  the  rate  be 
found,  insuffi- 
cient, justices  in 
quarter  sessions 
may  increase  it. 


Visitors  to  ap- 
point a  chaplain. 


Patients  allowed 
the  visits  of  any 
minister  of  their 
own  persuasion. 


Visitors  to  ap- 
point medical 
officer,  clerk, 
and  treasurer, 
and  such  other 
officers  and  ser- 
vants as  they 
think  fit. 


(a)  See  Jte^.  v.  Middlesex  Justices, 
2  Q.  B.  433. 

ifi)  It  is  a  sufficient  compliance 
with  this  section  if  the  house  he  con- 
veniently near  that  portion  of  the 


huildings  occupied  by  the  patients, 
though  detached  and  separated  there- 
from by  a  boundary  wall.  {Gongre've 
V.  Upton  f overseers) ^  4:  B,  ^  S.  857  ; 
10  Jur,  (I^.  S.)  538.) 


G24 

2.  County 

and  Publio 

Lunatic 

Asylums,  etc. 

Clerk  of  asylum 
to  transmit  to 
commiBsionera  ia 
lunacy  informa- 
tion of  dismissal 
of  attendants. 


ILunattcs. 


§11. 


of  February,  1853,  any  person,  other  than  a  resident  medical  officer,  was 
the  superintendent  of  any  asylum,  such  person  may  continue  to  be  such 
superintendent  as  if  this  Act  had  not  been  passed,  unless  and  until  the 
committee  otherwise  direct. 

Sect.  56.  The  clerk  of  every  asylum  shall,  within  one  week  after  the 
dismissal  for  misconduct  of  any  nurse  or  attendant  employed  in  such 
asylum,  transmit  to  the  commissioners  in  lunacy,  by  the  post,  informa- 
tion in  writing  under  his  hand  of  such  dismissal,  and  of  the  cause  thereof; 
and  every  such  clerk  neglecting  to  transmit  such  information  to  the  said 
commissioners  within  one  week  after  the  dismissal  of  any  such  nurse  or 
attendant  shall  for  every  such  offence  forfeit  any  sum  not  exceeding  ten 
pounds. 

Visitors  may  Sect.  57.  In  case  any  superintendent,  chaplain,  matron,  or  any  officer 

grant  superannu-  or  servant  of  any  asylum,  become,  from  confirmed  sickness,  age,  or  in- 

perintendent """  firmity,  incapable  of  executing  the  office  in  person,  or  have  been  an 

etc.,  not  exceed-  officer  or  servant  in  the  asylum  for  not  less  than  twenty  years,  (a)  and 

thliJl^'S*  °'  ^^  ^°*  1^^^  *'^^^  ^'y  y®*^^  °^  ^S^'  ^*  ^^^  ^^  lawful  for  the  committee  of 
visitors  of  such  asylum,  if  iu  their  discretion  they  think  fit  so  to  do,  but 
not  otherwise,  to  grant  to  such  superintendent,  chaplain,  matron,  (b)  or 
other  officer  or  servant  such  annuity  by  way  of  superannuation  as  they 
in  their  discretion  think  proportionate  to  the  merits  and  time  of  service 
of  such  superintendent,  chaplain,  matron,  or  other  officer  or  servant 
(whether  incapable  from  sickness,  age,  or  infirmity,  or  retiring  from  long 
service  and  age),  and  every  such  annuity  shall  be  payable  out  of  the 
rates  lawfully  applicable  to  the  building  or  repairing  of  such  asylum : 
Provided  always,  that  the  annual  amount  paid  by  way  of  superannua- 
tion to  any  retired  superintendent,  chaplain,  matron  or  other  officer  or 
servant  of  any  asylum  shall  not  exceed  the  amount  of  two-thirds  of  the 
salary  payable  at  the  time  of  his  or  her  retirement,  and  that  no  such 
superannuation  shall  be  granted  unless  notice  of  the  meeting  at  which 
the  same  shall  be  granted,  and  of  the  intention  to  determine  thereat  the 
question  of  such  superannuation,  have  been  given,  in  such  manner  and 
so  long  before  the  time  appointed  for  such  meeting  as  is  hereinbefore 
provided  with  respect  to  notices  of  meetings  of  committees  of  visitors, 
nor  unless  three  visitors  concur  in  and  sign  the  order  granting  the  same. 

Sect.  58.  The  clerk  of  every  asylum  shall  keep  all  books,  documents, 
and  instruments  which  the  visitors  of  the  asylum  are  required  to  keep  or 
direct  to  be  kept,  and  shall  also  keep  an  account  of  aU  moneys  received 
or  paid  on  account  of  the  asylum,  either  to  or  by  the  treasurer  of  the 
asylum  or  otherwise,  and  shall  in  the  month  of  March  in  every  year  send 
an  abstract  of  such  account  for  the  year  previous  ending  on  the  thirty- 
first  day  of  December  to  one  of  her  Majesty's  principal  secretaries  of 
state,  and  to  the  clerk  or  clerks  of  the  'peace  of  the  county  or  borough, 
or  of  each  county  or  borough,  to  which  the  asylum  shall  belong,  and  also 
to  the  commissioners  in  lunacy,  such  abstract  to  contain  such  particu- 
lars and  be  in  such  form  as  the  commissioners  in  limacy  may  direct ; 
and  such  commissioners  shall,  within  one  month  from  the  receipt  of 


Clerk  of  tlie 
asylum  to  keep 
account  of  mo- 
neys paid  and 
received,  and 
send  abstract 
thereof  annually 
to  secretary  of 
state  and  com- 
missioners ia 
lunacy. 


(a)  See  25  &  26  Vict.  c.  IH,  s.  13, 
post,  672,  under  -wMch  these  powers  of 
granting  annuities  by  way  of  super- 
annuation maybe  exercised  when  any 
such  person  has  been  an  officer  or  ser- 
vant for  not  less  than  fifteen  yeaj-s ; 
but  no  annuity  granted  under  the  pro- 
visions of  that  Act,  or  of  this  Act,  shall 
be  chargeable  on  or  payable  out  of  the 
rates  of  any  comity,  until  confirmed 
by.  the  general  or  quarter  sessions. 


(S)  Where  the  offices  of  superin- 
tendent and  matron  of  an  asylum  are 
held  by  man  and  wife,  and  an  order 
has  been  made,  under  this  Act,  grant- 
ing superannuation  to  the  superin- 
tendent, the  committee  of  visitors 
may,  subject  to  certain  conditions  and 
provisions,  grant  an  annuity  by  way 
of  superannuation  to  the  matron :  25 
&  26  Vict.  c.  Ill,  B.  13,  post,  672. 


§  11. 


^.unattcs. 
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Visitors  to  audit 
accounts. 


such  abstract,  cause  a  copy  thereof  to  be  laid  before  both  houses  of 
Parliament. 

Sect.  59.  The  treasurer  of  every  asylum  shall  keep  accounts  of  all 
moneys  received  and  paid  by  him. 

Sect.  60.  The  committee  of  visitors  of  every  asylum  shall,  previously 
to  the  month  of  March  in  every  year,  audit  the  accounts  of  the  treasurer 
and  clerk  of  such  asylum,  and  shall  report  the  same  to  the  next  general 
or  quarter  sessions  of  the  county  or  each  of  the  counties,  and  to  the 
council  of  the  borough  or  each  of  the  boroughs,  to  which  the  asylum 
whoUy  or  in  part  belongs. 

Sect.  61.  Not  less  than  two  members  of  every  committee  of  visitors   Two  visitors  at 
shall  together,  once  at  the  least  in  every  two  months,  inspect  every  part  in*|verv™wo°"™ 
of  the  asylum  of  which  they  are  visitors,  and  see  and  examine,  as  far  as   months  every 
circumstances  will  permit,  every  lunatic  therein,  and  the  oi'der  and  certi-   asylum, 
ficate  for  the  admission  of  every  lunatic  admitted  since  the  last  visita- 
tion of  the  visitors,  and  the  general  books  kept  in  such  asylum,  and  shall 
enter  in  a  book  to  be  kept  for  that  purpose  any  remarks  which  they 
may  deem  proper  in  regard  to  the  condition  and  management  of  such 
asylum  and  the  lunatics  therein,  and  shall  sign  such  book  upon  every 
such  visit. 

Sect.  62.  The  committee  of  visitors  of  every  asylum  shall  in  every  Annual  reports'to 
year  lay  before  the  justices  of  every  county  and  borough  to  which  such  be  made  by  com- 

V  t/  o  milrtCGS  01  visitors 

asylum  whoUy  or  in  part  belongs,  at  the  court  of  general  or  quarter  ses-  to  justices  at 
sions  to  be  holden  next  after  the  twentieth  day  of  December  in  eveiy  quarter  sessions, 
year  for  such  county,  or  at  a  special  meeting  of  the  justices  of  such 
borough  to  be  holden  within  twenty  days  after  the  twentieth  day  of  De- 
cember in  every  yeax,  a  report  in  writing  of  the  state  and  condition  of 
such  asylum,  and  as  to  its  sufficiency  for  the  proper  accommodation  of 
the  number  of  lunatics  for  whom  it  may  be  requisite  to  provide  accom- 
modation, and  as  to  the  management  of  such  asylum,  and  the  conduct  of 
the  officers  and  servants  thereof,  and  the  care  of  the  patients  therein, 
and  such  committee  may  in  such  report  make  such  remarks  or  observa- 
tions in  relation  to  any  matters  connected  with  such  asylum  as  they  may 
think  fit ;  and  the  clerk  to  such  committee  shall  transmit  a  copy  of  such 
report  to  the  commissioners  in  lunacy,  and  if  any  such  clerk  neglect  so 
to  do  for  twenty-one  days  after  the  laying  of  such  report  before  the  jus- 
tices of  any  county  or  borough,  he  shall  for  such  offence  forfeit  any  sum 
not  exceeding  ten  pounds. 


etc.,  and  copies 
sent  to  commis- 
sioners in  lunacy. 


Sect.  63.  The  clerk  of  every  asylum  shall,  on  the  first  day  of  January 
and  the  first  day  of  July  in  every  year,  prepare  a  list  of  all  pauper  lu- 
natics then  in  such  asylum,  according  to  the  form  in  Schedule  (C.)  No.  1 
to  this  Act  annexed,  and  within  fifteen  days  after  such  list  shall  have 
been  prepared,  one  copy  thereof  shall  be  laid  by  such  clerk  before  the 
visitors  of  the  asylum,  and  another  shall  be  transmitted  by  him  to  the 
clerk  of  the  peace  of  every  or  any  county  and  to  the  clerk  to  the  justices 
of  every  or  any  borough  to  which  such  asylum  solely  or  jointly  belongs, 
to  be  by  bim  laid  before  the  justices  of  such  county  or  borough,  and 
another  copy  of  such  list  shall  witliin  the  same  time  be  transmitted  by 
such  clerk  to  the  commissioners  in  lunacy  ;  and  the  clerk  of  every  asy- 
lum receiving  private  patients  shall  also  on  the  first  day  of  January  and 
first  day  of  July  in  every  year  prepare  a  hst  containing  the  Christian 
names  and  surnames  of  all  the  private  patients  in  such  asylum  in  the 
form  in  schedule  (C.)  No.  2  to  this  Act  annexed,  and  shall  within  fifteen 
days  after  such  list  shaU  have  been  prepared  transmit  the  same  to  the 
commissioners  in  lunacy ;  and  shall  also  within  the  same  time  transmit 
to  such  clerk  of  the  peace  and  clerk  to  the  justices  as  aforesaid,  for  the 
purposes  aforesaid,  a  certificate  under  his  hand  of  the  number  of  such 
private  patients  of  each  sex. 

VOL.  III.  ~  s 


Lists  of  pauper 
patients  in  asy- 
lums to  be  made 
half-yearly  and 
laid  before  vi- 
sitors, and  copies 
transmitted  to 
clerks  of  the 
peace  and  com- 
missioners in 
lunacy. 


Lists  of  private 
patieQtstobesent 
half-yearly  to  the 
commissioners. 
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turns of  pauper 
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Hunatfcd. 


§n. 


Power  for  medi- 
cal persona, 
guardians  and 
overseers  of 
unions  and  pa- 
rislies,  to  vl:jit 
pauper  patients 
of  such  unions 
and  parishes 
confined  in  any 
asylum,  (a) 


Every  pauper 
lunatic  not  in  an 
asylum,  regis- 
tered hospital,  or 
licensed  house, 
to  be  visited  once 
a  quarter  by  the 
medical  officer  of 
the  parish  or 
union,  and  list  of 
such  lunatics  to  be 
sent  to  commis- 
sioners in  lunacy. 


Sect.  64.  The  clerk  of  the  board  of  guardians  of  every  union,  and  of 
every  parish  under  a  board  of  guardians,  and  the  overseers  of  every 
parish  not  in  a  union  nor  under  a  boar'd  of  guardians,  shall,  on  the  first 
day  of  January  in  every  year,  or  as  soon  after  as  may  be,  make  out  and 
sign  a  true  and  faithful  fist  of  all  lunatics  chargeable  to  the  union  or 
palish  in  the  form  in  schedule  (D.)  hereunto  annexed,  and  shall,  on  or 
before  the  first  day  of  February  next  succeeding,  lay  one  copy  of  such 
list  before  the  visitors  of  the  asylum  or  before  the  visitors  of  each  asy- 
lum (if  more  than  one)  of  the  county  or  borough  in  which  such  vinion  or 
parish  is  situate,  and  shall  transmit  one  copy  of  such  list  to  the  clerk  of 
the  peace  of  the  county,  or  the  clerk  to  the  justices  of  the  borough 
withm  which  the  union  or  parish  to  which  each  such  lunatic  is  charge- 
able is  situate,  to  be  by  him  laid  before  the  justices  acting  for  such 
county  at  their  next  general  or  quarter  sessions,  or  before  the  justices  of 
such  borough,  and  another  copy  of  such  list  to  the  commissioners  in 
lunacy,  and  another  copy  thereof  to  the  poor  law  board  ;  and  any  such 
clerk  or  overseer  neglecting  to  make  out  and  sign  such  list,  or  to  trans- 
mit copies  thereof,  as  herein  directed,  shall  for  every  such  offence  forfeit 
any  simi  not  exceeding  twenty  pounds. 

Sect.  65.  Any  physician,  sm-geon,  or  apothecary  to  be  appointed  by 
the  guardians  of  any  union  or  parish,  or  the  overseers  of  any  parish,  and 
also  the  guardians  of  any  union  or  parish,  and  the  overseers  of  any  pa- 
rish, shall  be  permitted,  whenever  they  see  fit,  between  the  hours  of 
eight  in  the  morning  and  six  in  the  evening,  to  visit  and  examine  any  or 
every  pauper  lunatic  chargeable  to  such  union  or  parish  confined  in  any 
asylum,  registered  hospital,  or  Uoensed  house :  Provided  always,  that  if 
the  medical  of&cer  of  any  asylum  be  of  opinion  that  it  will  be  injurious 
to  any  lunatic  to  permit  such  visit  and  examination,  and  such  medical 
officer  state  in  writing  the  reasons  why  such  lunatic  should  not  be  visited 
and  examined,  and  sign  such  statement,  and  deliver  the  same  to  the 
person  or  persons  so  requiring  to  visit  and  examine  such  lunatic,  then 
and  in  such  case  it  shall  be  lawful  for  such  medical  officer  to  refuse  such 
visit  and  examination  ;  and  in  every  such  case  such  medical  officer  shall 
forthwith  enter  in  the  medical  journal  the  reasons  set  forth  in  such  state- 
ment for  such  refusal,  and  shall  sign  such  entry. 

Provisions  concerning  Visitation,  (b)   Confinement,  Removal,  (e)  and 
Discharge  of  Lunatics. 

Sect.  66.  Every  pauper  lunatic  not  in  an  asylum,  or  a  hospital  regis- 
tered or  a  house  licensed  for  the  reception  of  lunatics,  shall  be  visited 
once  iu  every  quarter  of  a  year  (reckoning  the  several  quarters  of  the 
year  as  ending  on  the  tliirty-first  day  of  March,  the  thirtieth  day  of  June, 
the  thirtieth  day  of  September,  and  the  tliirty-first  day  of  December,)' 
by  the  medical  officer  of  or  for  the  parish  or  tmion  or  district  of  a  parish 
or  union  in  which  such  lunatic  is  resident ;  and  such  riiedical  officer  shall 
be  paid  the  sum  of  two  shillings  and  sixpence  for  each  such  quarterly 
visit  to  any  pauper  not  being  in  a  workhouse,  which  sum  shall  be  paid 


(«)  The  25  &  26  Vict.  c.  Ill,  s.  34, 
post,  provides  that  the  superintendent 
of  every  asylum  shall,  once  at  least 
in  every  half  year,  transmit  to  the 
guardians  or  overseers  a  statement 
of  the  condition  of  every  pauper  lu- 
natic chargeable  to  the  union  or 
parish. 

(A)  By  the  8  &  9  Vict.  c.  100,  s. 

110,  post,  and  the  25  &  26  Vict.  c. 

111,  s.  30  post,  provisions  are  made 
for   the  visitation  of   asylums  and 


gaols,  by  the  commissioners  in  lu- 
nacy ;  and  by  the  8  &  9  Vict.  c.  100, 
s.  Ill,  post,  and  the  26  &  26  Viet, 
c.  Ill,  ti.  31,  post,  provisions  are 
made  for  the  like  visitation  of  work- 
houses. 

(c)  By  the  25  &  26  Vict.  e.  Ill,  ss. 
31  to  33,  post,  provisions  are  made 
for  the  removal  of  lunatics  in  work- 
houses, and  of  single  pauper  lunatics, 
to  asylums,  by  order  of  the  commis- 
sioners in  lunacy. 


§11. 


ILunattcis. 


62: 


by  the  same  persons,  and  be  charged  to  the  same  account  as  the  relief  of      2.  County 
such  pauper ;  and  within  seven  days'  after  the  end  of  every  such  quarter     and  Public 
such  medical  officer  shall  prepare  and  sign  a  hst  according  to  the  form        Lunatic 
in  the  schedule  (E.)  (a)  to  this  Act  of  all  such  lunatics,  and  shall  state   Asylums,  etc 

therein  whether  in  the  opinion  of  such  medical  officer  aU  or  any  of  such  — 

lunatics  are  or  are  not  properly  taken  care  of,  and  may  or  may  not  pro- 
perly remain  out  of  an  asylum  (6),  and  such  medical  officer  shall  within 
the  time  aforesaid  deliver  or  send  such  list  to  the  clerk  to  the  guardians  of 
such  parish  or  union,  or  if  such  parish  be  not  under  a  board  of  guardians 
to  one  of  the  overseers  thereof ;  and  the  forms  for  such  lists  shall  be 
from  time  to  time  furnished  to  the  medical  officer  of  every  parish  imder 
a  board  of  guardians,  and  to  the  medical  officers  of  every  union,  by  the 
guardians  of  such  parish  or  union ;  but  nothing  in  this  enactment  shall 
be  taken  or  construed  to  relieve  any  medical  officer  from  any  obUgation 
by  this  Act  imposed  upon  liim  to  give  notice  to  a  reheving  officer  or 
overseer  where  it  appears  to  such  medical  officer  that  any  pauper  lunatic 
ought  to  be  sent  to  an  asylum ;  and  such  clerk  or  overseer  receiving  any 
such  Ust  as  aforesaid  shall,  within  three  days  after  the  receipt  thereof, 
transmit  the  same  to  the  commissioners  in  lunacy,  and  a  copy  thereof  to 
the  clerk  to  the  visitors  of  the  asylimi  for  the  county  or  borough  in  which 
the  parish  or  union  for  which  he  is  clerk  or  overseer  is  situate ;  and 
every  such  medical  officer,  clerk,  or  overseer  failing  to  comply  with  this  ' 
enactment  shall  for  every  such  offence  forfeit  any  sum  not  exceeding 
twenty  pounds  nor  under  two  pounds. 

Sect.  67.  Every  medical  officer  of  a  parish  or  union  who  shall  have 
knowledge  that  any  pauper  resident  in  such  parish,  or  in  any  parish 
within  the  district  of  such  medical  officer,  (c)  is  or  is  deemed  to  be  a  lu- 
natic, and  a  proper  person  to  be  sent  to  an  asylum,  shall  within  three 
days  after  obtaining  such  knowledge  give  notice  thereof  in  writing  to  a 
reheving  officer  of  such  parish,  or  if  there  is  no  reheving  officer,  then  to 
one  of  the  overseers  of  such  parish,  and  every  reheving  officer  of  any 
parish  within  a  union  or  under  a  board  of  guardians,  and  every  overseer 
of  a  parish  of  which  there  is  no  reheving  officer,  who  shall  have  know- 
ledge, either  by  such  notice  or  otherwise,  that  any  pauper  resident  in 
such  parish  is  or  is  deemed  to  be  a  lunatic,  and  a  proper  person  to  be 
sent  to  an  asylum,  (e)  shall  within  three  days  after  obtaining  such  know- 
ledge gjve  notice  thereof  to  some  justice  of  the  county  or  borough  within 
which  such  parish  is  situate ;  and  thereupon  the  said  justice  shall,  by  an 
order  mider  his  hand  and  seal,  (/)  require  such  reheving  officer  or  over- 
seer to  bring  such  pauper  before  him,  or  some  other  justice  of  the  said 
county  or  borough,  at  such  time  and  place  within  tlu'ee  days  from  the 
time  of  such  notice  being  given  to  such  justice  as  shall  be  appointed  by 
the  said  order ;  and  the  said  justice  before  whom  such  pauper  shall  be 


Provi-sion  for 
sending:  pauper 
lunatics  to 
asylums,  {d) 


(«)  This  list  must  now  be  in  the 
form  in  the  schedule  marked  (B.)  to 
the  23  &  26  Vict.  c.  lU,  which  see 
post;  see  also  25  &  26  Vict.  0.  Ill, 
B.  21,  post,  673. 

[b)  As  to  lunatics  in  workhouses, 
see  the  provisions  of  25  &  26  Tict.  c. 
Ill,  ss.  8  and  20,  post,  670,  673 ;  and 
as  to  the  duties  of  the  visiting  com- 
mittee of  the  union,  or  overseers  of 
the  parish,  in  respect  of  such  lunatics, 
see  25  &  26  Vict.  .^.  111,  u.  37,  post. 

(«)  As  to  persons  detained  in  work- 
houses, being  lunatics  or  alleged  lu- 
natics, see  the  provisions  of  26  &  26 
Vict.  c.  Ill,  s.  20,  post,  673.  In  the 
event  of  any  person  being  detained 
in  a  workhouse  in  contravention  of 


that  section,  the  medical  officer  shall, 
for  all  the  purposes  of  tMs  Act,  be 
deemed  to  have  knowledge  that  a 
pauper  resident  within  his  district  is 
a  lunatic,  and  must  act  accordingly. 
(See  ibid.) 

(d)  See  Reg.Y.Faversham  {Overseers) 
cited  post,  639,  n.  (c)  to  sect.  97. 

{e)  By  the  25  &  26  Vict.  c.  Ill,  o. 
19,  post,  672,  this  section  is  to  be  con- 
strued as  if  the  words  "  and  a  proper 
person  to  be  sent  to  an  asylum  "  had 
been  omitted. 

(/)  Sealing  is  not  now  necessary. 
See  18  &  19  Vict.  c.  106,  s.  16,  post, 
667.  And  orders  theretofore  duly 
signed  are  made  vahd  though  not 
sealed.     [Ibid.) 
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2.  County      brought  shall  call  to  liis  assistance  a  physician,  surgeon,  or  apothecary, 

and  Public     and  examine  such  person ;  and  if  such  physician,  siirgeon,  or  apothecary 

Lunatic       shall  sign  a  certificate  with  respect  to  such  pauper,  according  to  the  form 

Asylums,  etc.  in  schedule  (F.)  No.  3  to  this  Act  annexed,  and  such  justice  be  satisfied, 

~~ upon  Yiew,  or  personal  examination  of  such  pauper  or  other  proof,  that 

such  pauper  is  a  lunatic,  and  a  proper  person  to  be  taken  charge  of  and 
detained  under  care  and  treatment,  he  shall,  by  an  order  under  his  hand 
according  to  the  form  in  the  said  schedule  (F.)  No.  1  to  this  Act  annexed, 
direct  such  pauper  to  be  received  into  svich  asylum  as  hereinafter  men- 
tioned, or,  where  hereinafter  authorized  in  this  behalf,  iuto  some  hospital 
registered  or  some  house  duly  licensed  for  the  reception  of  limatics  ;  and 
such  relieving  officer  or  overseer  shall  immediately  convey  or  cause 
the  said  lunatic  to  be  conveyed  to  such  asylum,  hospital,  or  house,  and 
such  lunatic  shall  be  received  and  detained  therein :  (a)  Provided  always, 
that  it  shall  be  lawful  for  any  justice,  upon  notice  being  given  to  him  as 
aforesaid,  or  upon  his  own  knowledge,  without  any  such  notice  as  afore- 
said, to  examine  any  pauper  deemed  to  be  lunatic  at  his  own  abode  or 
elsewhere,  and  to  proceed  in  all  respects  as  if  such  pauper  were  brought 
before  him  in  pursuance  of  an  order  for  that  purpose ;  provided  also, 
that  in  case  any  pauper  deemed  to  be  lunatic  cannot,  on  account  of  his 
health  or  other  cause,  be  conveniently  taken  before  any  justice,  such 
"  pauper  may  be  examined  at  his  own  abode  or  elsewhere  by  an  officiating 
clergyman  of  the  parish  in  which  he  is  resident,  together  with,  a  relieving 
officer,  or  if  there  be  no  relieving  officer  an  overseer  of  such  parish,  and 
such  officiating  clergyman,  together  with  such  relieving  officer  or  over- 
seer, shall  call  to  their  assistance  a  physician,  surgeon,  or  apothecary ; 
and  if  such  physician,  surgeon,  or  apothecary  shall  sign  a  certificate  with 
respect  to  such  pauper  according  to  the  said  form  in  the  said  schedule 
(F.)  No.  3,  and  if  upon  view  or  examination  of  such  pauper  such  offici- 
ating clergyman  and  such  relieving  officer  or  overseer  be  satisfied  that 
such  pauper  is  a  lunatic,  and  a  proper  person  to  be  taken  charge  of  and 
detained  under  care  and  treatment,  such  officiating  clergyman,  together 
with  such  overseer  or  relieving  officer,  shall,  by  an  order  under  their 
hands  according  to  the  said  form  in  the  schedule  (F.)  No.  1,  direct  such 
pauper  to  be  received  into  such  asylum  as  hereinafter  mentioned,  or, 
where  hereinafter  authorized  in  this  behalf,  into  some  such  registered 
hospital  or  hcensed  house  as  aforesaid,  and  such  relieving  officer  or  over- 
seer shall  immediately  convey  or  cause  such  pauper  to  be  conveyed  to 
such  asylum,  hospital,  or  house,  and  such  pauper  shall  be  received  and 
detained  therein ;  (a)  provided  also,  that  if  the  physician,  surgeon,  or 
apothecary  by  whom  any  such  pauper  shall  be  examined  shall  certify  in 
writing  that  he  is  not  in  a  fit  state  to  be  removed,  his  removal  shall  be 
suspended  until  the  same  or  some  other  physician,  surgeon,  or  apothe- 
cary shall  certify  in  writing  that  he  is  fit  to  be  removed ;  and  eveiy  such 
physician,  surgeon,  and  apotheoaiy  is  required  to  give  such  last-men- 
tioned certificate  as  soon  as  in  his  judgment  it  ought  to  be  given  ;  pro- 
vided also,  that  where  a  certificate  in  the  form  in  the  said  schedule  (F.) 
No.  3  is  signed  by  the  medical  officer  of  the  parish  or  union  in  which  the 
pauper  named  therein  is  resident,  as  well  as  by  some  other  person  being 
a  physician,  sui-geon,  or  apothecary  called  to  the  assistance  of  the  justice 
or  clergyman  and  overseer  or  relieving  officer,  as  hereinbefore  mentioned, 
such  joint  certificate,  or  such  two  certificates  (as  the  case  may  be),  shall 
be  received  by  the  justice  or  clergjanan  and  overseer  or  relieving  officer 

(a)  By  12  &  13  Vict.  c.  133,  s.  i  lunatic  asylum,  licensed  house,  or  re- 
(see  tit.  "  Foor,"  Vol.  IV.),  the  re-  gistered  hospital,  shall  be  wholly  ex- 
moval  of  any  lunatic  pauper  to  an  eluded  from  the  computation  of  the 
asylum,  Hcensed  house,  or  registered  time  of  residence  which,  according  to 
hospital,  is  not  to  be  deemed  an  in-  the  provisions  of  such  statute,  wiU 
terruption  of  the  residence  of  such  exempt  a  poor  person  from  beino-  re- 
pauper  within  the  meaning  of  9  &  10  moved. 
Vict.  c.  66,  hut  the  time  spent  in  such 
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by  whom  such  person  is  examined  as  hereinbefore  mentioned  as  con-  2.  County 

elusive  evidence  that  the  person  named  therein  is  a  lunatic,  and  a  proper  and  Public 

person  to  be  taken  charge  of  and  detained  under  care  and  treatment,  and  Lunatic 

lie  or  they  shall  make  an  order  in  tlie  foim  in  the  said  schedule  (F.)  Asylums,  etc. 

No.  1  accordingly,  (a) 

Sect.  .68.  Every  constable  of  any  parish  or  place,  and  every  rehevmg  Provision  as  to 
oflBoer  and  overseer  of  any  parish,  who  shall  have  knowledge  that  any  J""*''™  wander, 
person  wandering  at  large  within  such  parish  or  place  (whether  or  not  i^fng  properly" 
such  person  be  a  pauper)  is  deemed  to  be  a  lunatic,  shall  immediately  '"ken  care  of, 
apprehend  and  take  or  cause  such  person  to  be  apprehended  and  taken  treated^et™"'' 
before  a  justice ;  and  it  shall  also  be  lawful  for  any  justice,  upon  its 
being  made  to  appear  to  him  by  the  information  upon  oath  of  any  per- 
son whomsoever  that  any  person  wandering  at  large  within  the  limits  of 
his  jurisdiction  is  deemed  to  be  a  lunatic,  by  an  order  under  the  hand 
and  seal  of  such  justice,  to  require  any  constable  of  the  parish  or  place, 
or  relieving  officer  or  overseer  of  the  parish  where  such  person  may  be 
fomid,  to  apprehend  him  and  bring  him  before  such  justice,  or  some 
other  justice  having  jurisdiction  where  such  person  may  be  found ;  and 
every  constable  of  any  parish  or  place,  and  every  reheving  officer  and 
overseer  of  any  parish,  who  shall  have  knowledge  that  any  person  in 
such  parish  or  place  not  a  pauper  and  not  wandering  at  large  as  afore- 
said is  deemed  to  be  a  lunatic,  and  is  not  under  proper  care  and  control, 
or  is  cruelly  treated  or  neglected  by  any  relative  or  other  person  having 
the  care  or  charge  of  him,  shall,  within  three  days  after  obtaining  such 
knowledge,  give  information  thereof  upon  oath  to  a  justice,  and  in  case 
it  be  made  to  appear  to  any  justice,  upon  such  information  or  upon  tlie 
information  upon  oath  of  any  person  whomsoever,  that  any  person  within 
the  limits  of  his  jurisdiction  not  a  pauper,  and  not  wandering  at  large, 
is  deemed  to  be  a  lunatic,  and  is  not  under  proper  care  and  control,  or  is 
cruelly  treated  or  neglected  by  any  relative  or  other  person  having  the 
care  or  charge  of  him,  such  justice  shall,  either  himself  visit  and  ex- 
amine such  person  and  make  inquiiy  into  the  matters  so  appearing  upon 
such  information,  or  by  an  order  under  his  hand  and  seal  direct  and 
authorize  some  physician,  surgeon,  or  apothecary  to  visit  and  examine 
such  person,  and  make  such  inquiry,  and  to  report  in  writing  to  such 
justice  his  opinion  thereupon;  and  in  case  upon  such  personal  visit, 
examination,  and  inquiry  by  such  justice,  or  upon  the  report  of  such 
physician,  surgeon,  or  apothecary,  it  appear  to  such  justice  that  such 
person  is  a  lunatic,  and  is  not  under  proper  care  and  control,  or  is 
cruelly  treated  or  neglected  by  any  relative  or  other  person  having  the 
care  or  charge  of  him,  it  shall  be  lawful  for  such  justice,  by  an  order 
imder  his  hand  and  seal,  to  require  any  constable  of  the  parish  or  place, 
or  any  relieving  officer  or  overseer  of  the  parish,  where  such  person  is 
alleged  to  be,  to  bring  him  before  any  two  justices  of  the  same  county  or 
borough ;  and  the  justice  or  justices  (as  the  case  may  be)  before  whom 
any  such  person  as  aforesaid  in  the  respective  cases  aforesaid  is  brought, 
under  this  enactment,  shall  call  to  his  or  their  assistance  a  physician, 
surgeon,  or  apothecary,  and  shall  examine  such  person,  and  make  such 
inquiry  relative  to  such  person  as  he  or  they  shall  deem  necessary  ;  and 
if  upon  examination  of  such  person  or  other  proof  such  justice  be  satis- 
fied that  such  person  so  brought  before  liim  is  a  lunatic,  and  was  wan- 
dering at  large,  and  is  a  proper  person  to  be  taken  charge  of  and  detained 
under  care  and  treatment,  or  such  two  justices  be  satisfied  that  such 
person  so  brought  before  them  is  a  lunatic,  and  is  not  under  proper  care 
and  control,  or  is  cruelly  treated  or  neglected  by  any  person  having  the 


(a)  As  to  orders,  by  the  commis- 
sioners in  lunacy,  for  the  removal  of 
lunatics  from  workhouses  and  of  sin- 
gle pauper  lunatics,   to  county  and 


borough  asylums,  see  25  &  26  Vict. 
c.  HI,  S3.  31  to  ZZ,po^t,  "FiivuteAst,- 
lums." 
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2.  County      care  or  charge  of  him,  and  that  he  is  a  proper  person  to  be  taken  charge 

and  Public     of  and  detained  under  care  and  treatment,  and  if  such  physician,  surgeon, 

Lunatic        or  apothecary  sign  a  certificate  with  respect  to  every  such  person  so 

Asylums,  etc.  brought  either  before  one  justice  or  two  justices  according  to  tlie  form  in 

the  Schedule  (F.)  No.  3  to  this  Act,  it  shall  be  lawful  for  the  said  justice 

or  justices,  by  an  order  under  liis  or  their  hand  and  seal  or  hands  and 
seals,  according  to  the  form  in  the  Schedule  (F.)  No.  1  to  this  Act,  to 
direct  such  person  to  be  received  into  such  asylum  as  hereinafter  men- 
tioned, or,  where  hereinafter  authorized  in  this  behalf,  into  some  hospital 
registered  or  house  licensed  for  the  reception  of  lunatics,  and  the  said 
constable,  reheving  officer,  or  overseer  who  may  have  brought  such  per- 
son before  the  said  justice  or  justices,  or  any  constable  whom  such, 
justice  or  justices  may  require  so  to  do,  shall  forthwith  convey  such  per- 
son to  such  asylum,  hospital,  or  house  accordingly :  Provided  always, 
that  it  shall  be  lawful  for  any  justice  upon  such  information  on  oath  as 
aforesaid,  or  upon  liis  own  knowledge,  and  alone,  in  the  case  of  any  such 
person  as  aforesaid  wandering  at  large  and  deemed  to  be  a  lunatic,  or 
with  some  other  justice,  in  anj''  other  of  the  cases  aforesaid,  to  examine 
the  person  deemed  to  be  a  lunatic,  at  his  own  abode  or  elsewhere,  and  to 
proceed  in  all  respects  as  if  such  person  were  brought  before  him  or 
them  as  hereinbefore  mentioned ;  provided  also,  that  it  shall  be  lawful 
for  the  said  justice  or  justices  to  suspend  the  execution  of  any  such 
order  for  removing  any  such  person  as  aforesaid  to  any  asylum,  hospital, 
or  house  for  such  period  not  exceeding  fourteen  days  as  he  or  they  may 
deem  meet,  and  in  the  meantime  to  give  such  directions  or  make  such 
arrangements  for  the  proper  care  and  control  of  such  person  as  he  or 
they  shall  consider  necessary ;  provided  also,  that  if  the  physician, 
surgeon,  or  apothecary  by  whom  such  person  is  examined  certify  in 
writing  that  he  is  not  in  a  fit  state  to  be  removed,  tlie  removal  of  such 
person  shall  be  suspended  until  the  same  or  some  other  physician, 
surgeon,  or  apothecary  certify  in  writing  that  such  person  is  fit  to  be 
removed ;  and  every  such  physician,  surgeon,  and  apothecary  is  hereby 
required  to  give  such  last-mentioned  certificate  as  soon  as  in  Ms  judg- 
ment it  ought  to  be  given ;  provided  also,  that  notlaing  herein  contained 
shall  be  construed  to  extend  to  restrain  or  prevent  any  relation  or  friend 
from  retaining  or  taking  such  lunatic  under  his  own  care,  if  such  rela- 
tion or  friend  shall  satisfy  the  justice  or  justices  before  whom  the  lunatic 
shall  be  brought,  or  the  visitors  of  the  asyhim  in  which  such  lunatic  is 
or  is  intended  to  be  placed,  that  such  lunatic  wiU  be  properly  taken 
care  of. 

Sect.  69.  It  shall  be  lawful  for  any  justice  or  justices  causing  any 
person  to  be  examined  by  any  physician,  sm-geon,  or  apothecary,  under 
the  provisions  hereinbefore  contained,  if  he  or  they  think  fit  so  to  do,  to 
make  an  order  under  his  or  their  hand  and  seal  or  hands  and  seals  upon 
the  guardians  of  the  union  or  parish  or  the  overseers  of  the  parish  to 
which  such  person  is  chargeable,  under  the  provisions  herein  contained, 
for  the  payment  of  such  reasonable  remuneration  to  any  such  physician, 
surgeon,  or  apothecary,  for  the  examination  of  such  person,  and  of  all 
otlier  reasonable  expenses  in  or  about  the  examination  of  such  person, 
and  the  bringing  liim  before  such  justice  or  justices,  and  in  case  he  be 
ordered  to  be  conveyed  to  any  asylum,  registered  hospital,  or  licensed 
house,  of  conveying  laim  thereto,  as  to  such  justice  or  justices  may  seem 
proper. 

Sect.  70.  If  any  medical  officer  of  any  parish  or  union  omit  for  more 
than  three  days  after  obtaining  knowledge  of  any  pauper  resident  in 
such  parish,  or  in  any  parish  within  his  district,  being  or  being  deemed 
to  be  lunatic,  and  a  proper  person  to  be  sent  to  an  asylum,  to  give  such 
notice  thereof  as  is  hereinbefore  required,  or  if  any  relieving  officer  of 
any  parish,  or  any  overseer  of  any  parish  of  which  there  is  no  reheving 
officer,  omit  for  more  than  three  days  after  obtaining  knowledge  of  any 


Power  to  justices 
to  order  payment 
of  a  fee  to  any 
phyBiciau,  etc., 
caUed  in  to  ex- 
amine any  per- 
son. 


Penalties  on  me- 
dical officers, 
overseers,  etc.. 
omitting;  to  give 
notice  as  afore- 
said. 
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pauper  resident  in  such  parish,  being  deemed  to  be  a  lunatic,  and  a 
proper  person  to  be  sent  to  an  asylum,  to  give  notice  thereof  to  a  justice 
as  hereinbefore  required,  or  if  any  constable,  relieving  officer,  or  over- 
seer omit  to  apprehend  and  take  before  a  justice,  as  hereinbefore  re- 
quired, any  person  wandering  at  large  and  deemed  to  be  a  lunatic,  or 
omit  for  three  days  after  obtaiaing  knowledge  that  any  person  deemed 
to  be  a  lunatic  (not  a  pauper  and  not  wandering  at  largej'is  not  under 
proper  care  and  control,  or  is  cruelly  treated  or  neglected  by  any  person 
having  the  care  or  charge  of  him,  to  give  information  thereof  to  a  justice 
as  hereinbefore  required,  such  medical  officer,  relieving  officer,  overseer, 
or  constable,  as  the  case  may  be,  shall  for  every  such  offence  forfeit  any 
sum  not  exceeding  ten  pounds. 

Sect.  71.  If  any  relieving  officer,  overseer,  or  constable  by  this  Act 
required  to  convey  any  person  to  any  asylum,  registered  hospital,  or 
hcensed  house,  in  pursuance  of  any  order  under  tliis  Act,  refuse  or  wil- 
fully neglect  to  execute  such  order  with  all  reasonable  expedition,  he 
shall  for  every  such  offence  forfeit  any  sum  not  exceeding  ten  pounds. 

Sect.  72.  Every  such  order  by  a  justice  or  justices,  or  by  a  clergyman 
and  overseer  or  reheving  officer  as  aforesaid,  for  the  reception  of  a 
lunatic  intp  an  asylum,  may  authorize  his  admission,  not  only  into  any 
lunatic  asylum  of  the  county  or  borough  in  which  the  parish  or  place 
from  which  the  lunatic  is  sent  is  situate,  but  also  into  any  other  asylum 
for  the  reception  of  pauper  lunatics  of  such  county  or  borough,  and  also 
into  any  asylum  for  any  other  county  or  borough,  or  any  hospital  regis- 
tered or  house  hcensed  (a)  for  the  reception  of  lunatics ;  but  every 
lunatic  shall  under  every  such  order  be  sent  to  an  asylum  of  the  counly 
or  borough  in  which  the  parish  or  place  from  which  he  is  sent  is  situate, 
unless  there  be  no  such  asylum,  or  there  be  a  deficiency  of  room,  or 
unless  there  be  some  special  circumstances  by  reason  whereof  such 
lunatic  cannot  conveniently  be  taken  to  such  asylum,  which  deficiency 
of  room  or  special  cu-cumstanoes  shall  be  stated  in  the  order  for  the 
reception  of  such  lunatic  into  any  asylum  other  than  such  asylum  as 
aforesaid,  or  into  any  registered  hospital  or  hcensed  house ;  and  no 
lunatic  shall  be  sent  to  any  registered  hospital  or  house  licensed  for  the 
reception  of  lunatics,  by  virtue  of  such  order,  except  there  be  no  such 
asyhun,  or  no  such  asylum  in  wliich  he  can  be  received,  or  there  be 
some  special  circumstances  by  reason  whereof  he  cannot  be  taken  thereto, 
wliich  shall  be  stated  in  hke  manner  as  aforesaid. 

Sect.  73.  No  pauper  shall  be  received  into  any  asylum,  registered  hos- 
pital, or  licensed  house  (save  under  the  provisions  herein  contained  with 
respect  to  removal  of  Imiatics)  without  an  order  according  to  the  form 
required  in  the  said  schedule  (F.)  No.  1  (c),  under  the  hands  of  one 
justice,  or  under  the  hands  of  an  officiating  clergyman,  and  of  one  of  the 
overseers  or  the  reheving  officer  of  the  parish  or  union  from  which  such 
pauper  is  sent  as  aforesaid,  together  with  such  statement  of  particulars 
as  is  contained  in  the  same  schedule,  nor  without  a  medical  certificate 
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Penalty  on  re- 
lieving officers, 
overseers,  and 
constables,  de- 
laying to  execute 
orders. 


Orders  of  jus- 
tices, etc.,  may 
extend  to  autho- 
rize reception 
into  hospitals  or 
licensed  houses, 
but  lunatics  to 
be  always  sent 
to  asylum,  if 
circumstances 


X)ermit  (6). 


No  pauper  to  be 
received  into  any- 
asylum  without 
a  certain  order 
and  certificate. 


U)  The  powers  of  commissioners 
and  visitors,  and  other  provisions  re- 
lating to  hcensed  houses,  under  this 
Act,  continue  apphoable  to  such 
houses  after  the  expiration  .of  the  U- 
cense,  while  any  patients  are  there ; 
18  &  19  Viet.  0.  105,  s.  9,  post,  665. 

(S)  By  25  &  26  Vict.  c.  l\l,s.i,post, 
670,  the  visitors  of  any  asylum  and 
the  guardians  of  any  parish  or  union 
within  the  district  for  which  the  asy- 
lum has  been  provided,  may  arrange. 


subject  to  the  approval  of  the  Poor 
Law  Board,  for  the  reception  of  a 
limited  number  of  chronic  lunatics,  in 
the  workhouse  of  the  parish  or  union. 
See  section  and  notes  thereon,  post, 
670. 

(c)  The  order  must  now  contain, 
wherever  it  be  possible,  the  name 
and  address  of  one  or  more  relations 
of  the  lunatic,  25  &  26  Vict.  c.  Ill,  o. 
25,  i>os«,  673. 


No  person  to  be 
received  into  an 
asylum,  except 
under  the  provi- 
sions of  this  Act 
without  an  order 
and  two  medical 
certificates  (a). 


632  ILttnattw.  §  II- 

2.  County      according  to  the  form  in  the  said  Schedule  (F.)  No.  3  (_a)  signed  byone 

and  Puhlio     physician,  surgeon,  or  apothecary  who  shall  have  personally  examined 

Lunatic       him  not  more  than  seven  clear  days  previously  to  his  reception ;  and 

Asylums,  etc.   every  person  who  receives  any  pauper  into  any  asylum  without  such 

order  and  medical  certificate  (save  under  any  of  the  said  provisions) 

shall  be  guilty  of  a  misdemeanour. 

Sect.  74.  No  person,  not  a  pauper,  shall  be  received  into  any  asylum 
(save  under  the  provisions  herein  contained)  without  an  order  under  the 
hand  of  some  person  according  to  the  form  in  Schedule  (F.)  No.  2  to 
this  Act  annexed,  together  with  such  statement  of  particulars  as  is  con- 
tained in  the  same  schedule,  nor  without  the  medical  certificate,  accord- 
ing to  the  form  and  containing  the  particulars  required  in  Schedule  (F.) 
No.  3,  annexed  to  this  Act,  of  two  person's,  each  of  whom  shall  be  a 
physician,  surgeon,  or  apothecary,  and  shall  not  be  in  partnership  with 
or  an  assistant  to  the  other,  and  each  of  whom  shall  separately  from  the 
other  have  personally  examined  the  person  to  whom  it  relates,  not  more 
than  seven  clear  days  previously  to  the  reception  of  such  person  into 
such  asylum,  and  such  order  as  aforesaid  may  be  signed  before  or  after 
the  meical  certificates  or  either  of  them ;  and  every  person  who  receives 
any  person,  not  a  pauper,  into  any  asylum,  save  under  the  provisions 
herein  contained,  without  such  order  and  medical  certificates  as  afore- 
said, shall  be  guilty  of  a  misdemeanour :  Provided  always,  nevertheless, 
that  any  person  may,  under  special  circumstances  preventing  the  exami- 
nation of  such  person  by  two  medical  practitioners  as  aforesaid,  be 
received  into  any  asylum  upon  the  certificate  of  one  physician,  surgeon, 
or  apothecary  alone,  provided  that  the  statement  accompanying  such 
order  set  forth  the  special  circumstances  wliich  prevent  the  examination 
of  such  person  by  two  medical  practitioners ;  but  in  every  such  case  two 
other  such  certificates  shall,  within  three  clear  days  after  the  reception 
of  such  patient  into  such  asylum,  be  signed  by  two  other  persons,  each 
of  whom  shall  be  a  physician,  surgeon,  or  apothecary,  not  in  partner- 
ship with  or  an  assistant  to  the  other,  or  the  physician,  surgeon,  or 
apothecary  who  signed  the  certificate  on  which  the  patient  was  received, 
and  shall  within  such  time,  and  separately  from  the  other  of  them,  have 
personally  examined  the  person  so  received  as  a  lunatic ;  and  any  per- 
son who,  having  received  any  person  into  any  asylum  as  aforesaid  upon 
the  certificate  of  one  medical  practitioner  alone  as  aforesaid,  shall  keep 
or  peimit  such  person  to  remain  in  such  asylum  beyond  the  said  period 
of  three  clear  days,  without  such  further  certificates  as  aforesaid,  shall 
be  guilty  of  a  misdemeanour. 

Medical  certifi-  Sect.  75.  Every  physician,  surgeon,  and  apothecary  signing  any  cer- 

factft  upon  which  tificate  imder  or  for  the  purposes  of  this  Act,  shall  specify  therein  the 
opinion  of  in-        facts  upon  wliich  he  has  foi-med  his  opinion  that  the  person  to  whom 

sanity  has  been '^ 

formed. 


(«)  See  further  provisions  as  to 
orders  for  the  reception  of  private  pa- 
tients, and  as  to  certificates,  25  &  26 
Vict.  c.  Ill,  ss.  23-27,  and  40,  post, 
673. 

By  sect.  23,  no  order  shall  au- 
thorize the  reception  of  such  patient 
after  the  expiration  of  one  calendar 
month  from  its  date,  nor  unless  the 
person  signing  the  order  have  seen 
the  patient  within  one  month  prior  to 
its  date,  nor  unless  the  time  and  place 
when  such  person  last  saw  the  pa- 
tient is  stated. 

By  sect.  24,  certain  persons  are 
prohibited  from  signing  orders  or 
certificates. 


By  sect.  25,  one  or  more  relations 
of  the  patient  must  be  named  in  the 
order. 

By  sect.  26,  the  order  and  certifi- 
cate required  for  detention  of  pauper 
patient  shall  extend  to  authorize  such 
detention,  though  it  should  after- 
wards appear  the  patient  is  entitled 
to  be  classed  as  a  private  patient,  and 
vice  vei-sd. 

By  sect.  27,  further  provision  is 
made  as  to  defective  certificates. 

By  sect.  40,  provisions  are  made 
as  to  the  coiTcepondence  of  private 
patients. 


§  II.  a,uttattcs. 

such  certificate  relates  is  a  lunatic,  an  idiot,  or  a  person  of  unsound 
mind,  distinguishing  in  such  certificate  facts  observed  by  himself  from 
facts  communicated  to  hitn  by  others ;  and  no  person  shaU  be  received 
into  any  asylum  under  any  certificate  wliich  purports  to  be  founded  only 
upon  facts  communicated  by  others  (a). 

Sect.  76.  No  physician,  surgeon,  or  apothecary  who,  or  whose  father, 
brother,  son,  partner,  or  assistant,  shall  sign  the  order  for  the  reception 
of  a  patient,  shaU  sign  any  certificate  for  the  reception  of  the  same 
patient,  and  no  patient  shall  be  received  iuto  any  asylum  upon  or  under 
any  certificate  signed  by  any  medical  officer  of  such  asylum. 

Sect.  77.  It  shall  be  lawful  for  any  two  of  the  visitors  of  any  asylum, 
being  justices,  by  an  order  (b)  in  writing  under  their  hands  and  seals, 
to  order  any  pauper  lunatic  chargeable  to  any  parish  or  union  within  the 
county  or  borough  or  any  county  or  borough  to  which  such  asylum 
wholly  or  in  part  belongs,  or  to  such  county,  and  who  may  be  confined 
in  any  other  asylum,  or  in  any  registered  hospital  or  hcensed  house,  to 
be  removed  to  such  first-mentioned  asylum ;  and  it  shall  be  lawful  for 
any  two  of  the  visitors  of  any  asylum,  being  justices,  in  manner  afore- 
said to  order  any  pauper  lunatic  to  be  removed  from  such  asylum  to 
some  other  asylum,  or  to  some  registered  hospital  or  licensed  house ;  but 
no  such  limatic  shaU.  be  removed  as  last  aforesaid  without  the  consent 
in  writing  of  two  of  the  commissioners  in  lunacy,  except  to  an  asylum 
within  or  belonging  wholly  or  in  part  to  the  county  within  which  the 
asylum  from  which  the  lunatic  is  removed  is  situate,  or  the  county  in 
some  parish  of  which  the  lunatic  may  have  been  adjudged  to  be  settled, 
or  a  registered  hospital  or  hcensed  "house  within  any  such  county  as 
aforesaid,  or  an  asylum,  registered  hospital,  or  hcensed  house  into  which 
the  lunatic  can  be  received  under  a  subsisting  contract  for  the  reception 
of  lunatics  therein ;  and  it  shall  be  lawful  for  the  justices  making  any 
such  order  in  and  by  the  same  to  dhect  or  require  any  overseer  or 
reheving  or  other  officer  of  the  parish,  union,  or  county  to  which  such 
lunatic  is  chargeable,  or  to  authorize  any  other  person,  to  execute  the 
same ;  and  every  such  order  and  consent  shall  be  made  and  given  respec- 
tively in  duplicate,  and  one  duphcate  shall  be  dehvered  to  and  left  with 
the  superintendent  or  proprietor  of  tlie  asylum,  hospital,  or  hcensed 
house  from  which  the  patient  is  removed,  and  the  other  shall  be  deh- 
vered to  and  left  with  the  superintendent  or  proprietor  of  the  asylum, 
hospital,  or  licensed  house  to  which  the  patient  is  removed,  and  such 
order,  with  such  consent  in  writing  (where  such  consent  is  required), 
shall  be  a  sufficient  authority  for  the  removal  of  such  patient,  and  also 
for  his  reception  into  the  asylum,  hospital,  or  licensed  house  to  which  he 
is  ordered  to  he  removed :  Provided  always,  that  no  person  shall  be 
removed  imder  any  such  order  without  a  medical  certificate,  signed  by 
the  medical  officer  of  the  asylum,  or  the  medical  practitioner,  or  one  of 
the  medical  practitioners,  keeping,  residing  in,  or  visiting  the  hospital 
or  hcensed  house  from  which  such  person  is  ordered  to  be  removed,  cer- 
tifying that  he  is  in  a  fit  condition  of  bodily  health  to  be  removed  in 
pursuance  of  such  order ;  and  the  superintendent  or  proprietor  of  such 
asylum,  hospital,  or  hcensed  house  shall,  at  the  time  of  dehvering  the 
person  ordered  to  be  removed  to  the  overseer,  officer,  or  person  having 
the  execution  of  the  order  for  removal,  deUver  to  such  overseer  or  officer, 
free  of  any  charge  for  the  same,  the  certificate  of  such  medical  officer, 
and  also  a  copy  (certified  under  the  hand  of  such  superintendent  or  pro- 
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Who  not  to  sign 
certificate  for  re- 
ception of  a 
patient. 


Power  to  two 
visitors  of  any 
asylum,  being 
justices,  to  order 
removal  of  pau- 
per lunatics  to  or 
from  such  asy- 
lum (e). 


{a)  As  to  defective  certificates,  see 
sect.  87  of  this  Act,  joos*,  636,  and  the 
provisions  of  25  &  26  Vict.  o.  IH,  s. 
27,  post,  674. 

(i)  See  18  &  19  Vict.  o.  105,  s.  8, 
post,  665,  by  which  the  powers  to 


order  the  removal  of  pauper  lunatics 
given  by  this  section  are  extended, 
subject  nevertheless  to  the  restriction 
contained  in  the  next  section. 

(c)  As  to  licensed  houses,  see  18  & 
19  Vict.  c.  105,  s.  9,  post,  665. 
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§n. 


Pauper  lunatics 
not  to  be  received 
into  any  otlier 
tlian  the  county 
or  borough  asy- 
lum without  en- 
dorsement of 
order  by  a  visi- 
tor, and  orders 
not  compulsory 
on  hospitals  or 
licensed  houses. 


Discharge  of 
lunatics  from 
asylums. 


prietor  to  be  a  true  copy)  of  the  order  and  certificate  under  which,  such 
person  was  received  into  and  detained  in  such  asylum,  hospital,  or 
licensed  house,  and  the  said  certificate  and  certified  copies,  with  one 
duplicate  of  the  order  for  removal,  shall  be  delivered  by  such  overseer, 
officer,  or  person,  to  the  superintendent  or  proprietor  of  tiie  asylum,  hos- 
pital, or  licensed  house  to  which  such  person  is  ordered  to  be  removed, 
or  any  other  officer  of  such  asylum,  hospital,  or  licensed  house  into  whose 
care  such  person  is  dehvered. 

Sect.  78.  Provided  always,  that  no  lunatic  being  a  pauper  shall  be  re- 
ceived under  any  order  made  by  virtue  of  this  Act  into  any  asylum,  other 
than  an  asylum  belonging  wholly  or  in  part  to  the  county  or  borough  in 
wliich  the  parish  or  place  from  which  such  lunatic  is  sent,  or  the  parish 
in  which  he  is  adjudged  to  be  settled,  is  situate,  except  there  be  a  sub- 
sisting contract  for  the  reception  of  lunatics  of  such  county  or  borough 
therein,  or  such  borough  otherwise  contributes  to  such  asylum,  unless 
such  order  be  endorsed  by  a  visitor  of  such  asylum  ;  and  it  shall  not  be 
compulsory  on  the  superintendent  of  any  registered  hospital  or  the 
proprietor  of  any  hcensed  house  to  receive  any  limatic  under  any  such 
order,  except  in  pursuance  of  any  subsisting  contract. 

Sect.  79.  It  shall  be  lawful  for  any  three  of  the  visitors  of  any  asy- 
lum, by  writing  under  their  hands  and  seals,  to  order  the  discharge  of 
any  person  detained  in  such  asylum,  whether  such  person  be  recovered 
or  not,  and  also  for  any  two  of  such  visitors,  with  the  advice  in  writing 
of  the  medical  officer  of  such  asylum,  to  discharge  any  person  detained 
therein,  or  to  permit  any  such  perspn  to  be  absent  from  the  asylum  upon 
trial  for  such  period  as  such  visitors  think  fit ;  and  it  shall  be  lawful  for 
such  visitors  to  make  such  allowance  to  such  last-mentioned  person,  not 
exceeding  what  would  be  the  charge  for  such  person  if  in  the  asylum, 
which  allowance,  and  no  greater  sum,  shall  be  charged  for  him  and 
be  payable  as  it  he  were  actually  in  the  asylum ;  and  in  case  any  person 
so  allowed  to  be  absent  on  trial  for  any  period  do  not  return  at  the 
expiration  of  such  period,  and  a  medical  certificate  as  to  his  state  of 
mind,  certifying  that  his  detention  in  an  asylum  is  no  longer  necessary, 
be  not  sent  to  the  visitors,  he  may,  at  any  time  witliin  fourteen  days 
after  the  expiration  of  such  period,  be  retaken,  as  herein  provided  in  the 
case  of  an  escape. 

Sect.  80.  When  the  visitors  of  any  asylum  shall  order  a  pauper  lunatic 
confined  therein  to  be  discharged  therefrom,  it  shall  be  lawful  for  tliem, 
when  they  shall  see  occasion,  to  send  notice  in  writing,  signed  by  tlieir 
clerk,  tlirough  the  post  or  otherwise,  of  then-  intention  to  discharge  such 
lunatic,  to  the  overseers  of  the  parish  wherein  it  shall  have  been  ad- 
judged that  such  lunatic  is  settled,  or,  if  no  such  adjudication  shall  have 
been  made,  to  the  overseers  of  the  parish  from  which  such  lunatic  shall 
have  been  sent  to  such  asylum,  unless  such  lunatic  shall  be  chargeable 
to  the  common  fund  of  any  union,  and  in  any  such  last-mentioned  case 
to  some  one  reheving  officer  of  such  union ;  and  upon  receipt  of  such 
notice  the  overseers  or  relieving  officers  respectively  shall  cause  such 
lunatic,  upon  his  discharge,  to  be  forthwith  removed  to  their  parish,  or 
to  the  workliouse  of  the  union  at  the  cost  and  charge  of  their  parish  or 
of  the  common  fund  of  the  union,  as  the  case  shall  require ;  and  any 
overseer  or  relieving  officer  who  shall  refuse  or  wilfuUy  neglect  to 
remove  such  lunatic  from  the  said  asylum  within  the  space  of  seven 
days  after  such  notice  shall  have  been  sent  to  liim  shall  be  guilty  of  an 
offence  against  this  Act,  and  shall  forfeit  for  such  oifence  any  sum  not 
exceeding  ten  pounds,  to  be  recovered  as  other  penalties  imposed  by  this 
Act  are  recoverable. 

Visitors  may  dis-       Sect.  81.  Where  application  is  made  to  the  committee  of  visitors  of 
m*tifo°u''nde"-"''    ^^^  asylum  by  any  relative  or  friend  of  a  pauper  limatio  confined  there- 


Overseers  and 
relieving  officers 
to  remove  luna- 
tics upon  notice 
of  discharge,  and 
to  be  liable  to  a 
penalty  for  re- 
fusal or  vrilful 
neglect. 


§11. 


Hunatitst. 
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taking  of  a  re- 
lative or  friend 
that  he  shall 
no  longer  be 
chargeable,  and 
shall  be  taken 
care  of. 

Commissioners  in 
lunacy  may  order 
removal  of  lu- 
natics, (h) 


in,  requiring  that  lie  may  be  delivered  over  to  the  custody  and  care  of 
such  relative  or  friend,  it  shall  be  lawful  for  any  two  of  the  visitors 
aforesaid,  if  they  think  fit,  and  upon  the  undertakiug  in  writing  of  such 
relative  or  friend  to  the  satisfaction  of  such  visitors  that  such  lunatic 
shall  be  no  longer  chargeable  to  any  union,  parish,  or  county,  and  shall 
be  properly  taken  care  of,  and  shall  be  prevented  from  doing  injury  to 
himself  or  others,  to  discharge  such  lunatic. 

Sect.  82.  It  shall  be  lawful  for  the  commissioners  in  lunacy,  or  any 
two  of  them,  by  writing  under  their  hands  and  seals,  (a)  to  order  and 
direct  the  removal  of  any  lunatic  from  any  asylum,  registered  hospital, 
or  licensed  house  to  any  other  asylum,  registered  hospital,  or  licensed 
house ;  and  every  such  order  shall  be  made  in  duplicate,  and  one  dupli- 
cate shall  be  delivered  to  and  left  with  the  superintendent  or  proprietor 
of  the  asylum,  hospital,  or  licensed  house  from  which  the  patient  is  re- 
moved, and  the  other  shall  be  delivered  to  and  left  with  the  super 
intendent  or  proprietor  of  the  asylum,  hospital,  or  licensed  house  to 
which  the  patient  is  removed,  and  such  order  shall  be  a  sufficient  autho- 
rity for  the  removal  of  such  patient,  and  also  for  his  reception  into 
the  asylum,  hospital,  or  licensed  house  to  which  he  is  ordered  to  be  re- 
moved. 

Sect.  83.  If  and  when  any  person  who  signed  the  order  on  which  any  The  person  who 

patient  (not  being  a  pauper)  was  received  into  any  asylum  (whether  or  signed  the  order 

not  such  patient  have  since  been  removed  under  any  order  made  under  of'a'mivat?na'-" 

this  Act  or  otherwise  to  any  other  asylum)  shall  by  writing  under  his  tient  may  order 

hand  direct  that  such  patient  be  discharged  or  removed,  then  and  in  such  '■'^  discharge  or 
case  such  patient  shall  forthwith  be  discharged  or  removed  as  the  person 
who  signed  the  order  for  his  reception  may  direct. 

Sect  84.  If  the  person  who  signed  the  order  on  wliich  any  patient  (not 
being  a  pauper)  was  received  into  any  asylum  be  dead,  or  be  incapable, 
by  reason  of  insanity,  absence  from  England,  or  othenvise,  of  giving  an 
order  for  the  discharge  or  removal  of  such  patient,  then  the  person  who 
made  the  last  payment  on  account  of  such  patient,  or  tlie  husband  or 
wife,  or  (if  there  be  no  husband,  or  the  husband  or  wife  be  incapable  as 
aforesaid,)  the  father,  or  (if  there  be  no  father,  or  he  be  incapable  as 
aforesaid,)  the  mother  of  such  patient,  or  if  there  be  no  mother,  or  she 
be  incapable  as  aforesaid,  then  any  one  of  the  nearest  of  kin  for  the  time 
being  of  such  patient,  may,  by  writing  under  his  or  her  hand,  give  such 
direction  as  aforesaid  for  the  discharge  or  removal  of  such  patient,  and 
thereupon  such  patient  shall  be  forthwith  discharged  or  removed  accord- 
ingly. 

Sect.  85.  Provided  always,  that  no  patient  shall  be  discharged  under 
either  of  the  two  last  foregoing  provisions  if  the  medical  officer  of  the 
asylum  in  which  such  patient  is  certify  in  writing  under  his  hand  that  in 
the  opinion  of  such  medical  officer  such  patient  is  dangerous  and  unfit  to 
be  at  large,  together  with  the  grounds  on  which  such  opinion  is  founded, 
unless  two  of  the  visitors  of  such  asylum,  being  justices,  shaU,  after  such 
certificate  shall  have  been  produced  to  them,  give  their  consent  in  writing 
to  such  patient's  being  so  discharged;  provided  that  nothing  in  this 
enactment  shall  prevent  the  transfer  of  any  patient  so  certified  to  be 
dangerous  and  unfit  to  be  at  large  fr'om  any  asylum  to  any  other  asylum, 
or  to  any  registered  hospital  or  licensed  house,  but  in  such  case  the  pa- 
tient shall  be  placed  under  the  control  of  an  attendant  belonging  to  the 
asylum,  hospital  or  house  from  or  to  which  he  is  about  to  be  removed  for 


Provision  where 
the  person  who 
signed  the  order 
for  reception  is 
dead  or  incapable 
of  acting. 


Patient  not  to  be 
disch.irged  where 
certified  to  be 
dangerous,  with- 
out visitors'  con- 
sent. 


Not  to  prevent 
transfer  under 
control  of  an 
attendant. 


(«)  Sealing  is  now  dispensed  with, 
18  &  19  Vict.  c.  105,  8.  15,  post,  667  ; 
and  previoTiB  orders,  &c.  duly  signed, 
are  thereby  made  valid,  though  not 
sealed. 


(*)  See  26  &  26  Vict.  c.  Ill,  as.  31 
to  33,  post,  for  provisions  as  to  the 
removal  of  lunatics  in  workhouses 
and  single  pauper  lunatics,  to  asy- 
lums, by  orders  of  the  commissioners. 
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the  purpose  of  such  removal,  and  shall  remain  under  such  control  until 
such  time  as  the  removal  has  been  duly  effected. 

Sect.  86.  Any  person,  having  authority  to  order  the  discharge  of  any 
patient  (not  being  a  pauper)  from  any  asylum,  registered  hospital,  or 
licensed  house,  (a)  or  of  any  single  patient,  may,  with  the  previous  con- 
sent in  writing  of  two  of  the  commissioners,  direct,  by  an  order  in  writing 
under  his  hand,  the  removal  of  such  patient  to  any  asylum,  registered 
hospital,  or  Ucensed  house,  or  to  the  care  or  charge  of  any  person  men- 
tioned or  named  in  such  order ;  and  every  such  order  and  consent  shall 
be  made  and  given  respectively  in  duplicate,  and  one  of  the  duplicates 
shall  be  delivered  to  and  left  with  the  superintendent  or  proprietor  of 
the  asylum,  hospital,  or  house  from  which  or  the  person  from  whose  care 
or  charge  the  patient  is  ordered  to  be  removed,  and  the  other  duplicate 
shall  be  delivered  to  and  left  with  the  superintendent  or  proprietor  of  the 
asylum,  hospital,  or  house  into  which  or  the  person  into  whose  care  or 
charge  the  patient  is  ordered  to  be  removed ;  and  such  order  for  removal, 
together  with  such  consent  in  writing,  shall  be  a  sufficient  authority  for 
the  removal  of  such  patient,  and  also  for  his  reception  into  the  asylum, 
registered  hospital,  or  licensed  house  into  which  or  by  the  person  into 
whose  care  or  charge  he  is  ordered  to  be  removed  :  Provided  always,  that 
a  copy  of  the  order  and  certificates  upon  which  such  patient  was  received 
into  the  asylum,  hospital,  or  house  from  which  he  is  removed,  or  as  a 
single  patient,  by  the  person  from  whose  care  he  is  removed,  certified 
under  the  hand  of  the  superintendent  or  proprietor  of  such  asylum,  hos- 
pital, or  house,  or  of  such  person  as  last  aforesaid,  to  be  a  true  copy, 
shall  be  furnished  by  him  free  of  expense,  and  shall  be  delivered,  with 
one  dupHcate  of  the  said  order  of  removal  and  consent,  to  the  superin- 
tendent or  proprietor  of  the  asylum,  hospital,  or  house  to  which,  or  to 
the  person  to  whose  care  or  charge,  such  patient  is  removed. 

Sect.  87.  If  after  the  reception  of  any  lunatic  into  any  asylum  it  ap- 
pear that  the  order  or  the  medical  certificate,  or  (if  more  than  one)  both 
or  either  of  the  medical  certificates,  upon  which  he  was  received,  is  or 
are  in  any  respect  incorrect  or  defective,  such  order  and  medical  certi- 
ficate or  certificates  may  be  amended  by  the  person  or  persons  signing 
the  same  at  any  time  within  fourteen  days  next  after  the  reception  of 
such  lunatic ;  {b)  provided  nevertheless,  that  no  such  amendment  shall 
have  any  force  or  efiect  unless  the  same  shall  receive  the  sanction  of  one 
or  more  of  the  commissioners  in  lunacy. 

Sect.  88.  Every  person  received  into  any  asylum,  registered  hospital, 
or  licensed  house  under  such  order  as  is  required  by  this  Act,  accom- 
panied by  the  reqiusite  medical  certificate,  may  be  detained  therein  until 
he  be  removed  or  discharged  as  authorized  by  this  Act,  and  in  case  of 
escape  may,  by  virtue  of  such  order  and  certificate  or  certificates,  be  re- 
taken at  any  time  vrithin  fom-teen  days  after  his  escape  by  the  superin- 
tendent or  proprietor  of  such  asylum,  hospital,  or  house,  or  any  officer  or 
servant  belonging  thereto,  or  any  other  person  authorized  in  writing  in 
this  behalf  by  such  superintendent  or  proprietor,  and  conveyed  to  and 
received  and  detained  in  such  asylum,  hospital,  or  house. 

Every  cleric  re-  Sect.  89.  The  clerk  of  every  asylum  shaU,  immediately  on  the  admis- 

fnto'af  asylum  °  ^^°^  °^  '^"J"  person  as  a  lunatic  into  such  asylum,  make  an  entry  with 
to  malce  an  entry  respeot  to  such  lunatic  in  a  book  to  be  kept  for  that  purpose,  to  be  caUed 
tiiereof,  and  to  "  The  Register  of  Patients,"  according  to  the  form  and  containing  the 
orthrorder  and    particulars  specified  in  the  schedule  (G.)  No.  1  to  this  Act,  except  as  to 


Orders  and  medi- 
cal certificates 
may  be  amended. 


Persons  received 
into  asylums,  etc. 
may  be  detained 
till  removal  or 
discharge,  and  in 
ca.se  of  escape 
may  be  retaken 
■within  fourteen 
days. 


(a)  As  to  licensed  houses,  see  18  & 
19  Vict.  c.  105,  8.  9,  post,  665. 

(b)  See  further  as  to  the  amend- 
ment of  certificates,  and  the  power 


of  the  commissioner  (in  default  of 
such  amendment)  to  order  the  pa- 
tient's discharge,  25  &  26  Vict.  c.  Ill, 
s.  27,  post. 


§n. 


l^unattcs. 


the  font!  of  disorders,  the  entiy  as  to  which  is  to  he  supplied  by  the  me- 
dical officer  of  the  asylum  witliin  one  month  after  the  ad;nission  of  the 
patient,  and  after  the  second  and  before  the  end  of  the  seventh  clear 
day  {a)  from  the  day  of  the  admission  of  any  person  as  a  lunatic  iato  any 
asylum  shall  transmit  to.  the  commissioners  in  lunacy  a  copy  of  the  order 
and  statement  and  certificate  or  certificates  on  which  such  lunatic  has 
been  so  received,  together  with  a  statement,  to  be  made  and  signed  by 
the  medical  ofiioer  of  the  asylum,  not  sooner  than  two  clear  days  after 
such  admission,  according  to  the  form  in  the  said  schedule  (F.)  No.  4  to 
this  Act  annexed  :  and  any  clerk  omitting  so  to  make  such  entry,  or  to 
transmit  such  copy  and  statement  within  the  time  aforesaid,  and  every 
medical  officer  omitting  to  make  or  sign  such  statement,  shall  for  eveiy 
such  offence  forfeit  any  swai  not  exceeding  twenty  pounds. 

Sect  90.  In  every  asylum  the  medical  officer  thereof  shall  once  in 
every  week  enter  in  a  book  to  be  kept  for  that  purpose,  to  be  called  "  The 
Medical  Journal,"  a  statement  according  to  the  form  in  the  said  schedule 
(G.)  No.  3,  showing  the  number  of  patients  of  each  sex  then  in  such  asy- 
lums, the  Christian  name  and  surname  of  every  patient  who  is  or  has 
been  under  restraint  or  in  seclusion  since  the  last  entry,  and  when  and 
for  what  period  and  reasons,  and  in  case  of  restraint  by  what  means, 
and  the  Christian  name  and  surname  of  every  patient  under  medical 
treatment,  and  for  what,  if  any,  bodily  disorder,  and  every  death,  injury, 
and  violence  which  shall  have  happened  to  or  affected  any  pati«nt  since 
the  then  last  preceding  entry,  and  shall  also  enter  into  a  book  to  be  called 
"  The  Case  Book,"  as  soon  as  may  be  after  the  admission  of  any  patient, 
the  mental  state  and  bodily  condition  of  every  patient  at  the  time  of  his 
admission,  and  also,  the  history  from  time  to  time  of  his  case  whilst  he 
shall  continue  in  the  asylum ;  and  such  books  shall  from  time  to  time  be 
regularly  laid  before  the  visitors  for  their  inspection  and  signature,  and 
every  medical  officer  omitting  to  make  such  entries,  or  any  of  them, 
shall  for  every  such  offence  forfeit  any  sum  not  exceeding  twenty  poimds. 

Sect.  91.  The  clerk  of  every  asylum  shall,  within  three  days  after 
evei'y  visit  to  such  asylum  of  two  or  more  of  the  commissioners  in  lu- 
nacy, transmit  to  the  office  of  such  commissioners  a  true  and  perfect 
copy  of  any  entries  of  any  remarks  or  observations  made  by  such  visit- 
ing commissioners  in  any  of  the  books  of  such  asylum,  and  every  such 
clerk  omitting  to  transmit  as  aforesaid  any  such  copy  shall  for  every  such 
offence  forfeit  any  sum  not  exceeding  ten  pounds. 

Sect.  92.  In  case  of  the  death  of  any  patient  in  any  asylum  (6)  a  no- 
tice and  statement  according  to  the  form  in  schedule  (F.)  No.  5  of  the 
death  and  cause  of  the  death  of  such  patient,  and  the  name  of  any  per- 
son or  persons  who  was  or  were  present  at  the  death,  shall  be  drawn  up 
and  signed  by  the  clerk  and  medical  officer  of  such  asylum,  and  a  copy 
thereof  shall  be  by  the  clerk  transmitted  to  the  registrar  of  deaths  for 
the  district  and  to  the  commissioners  in  limacy  vsdthin  forty-eight  hours 
of  the  death  of  such  patient,  and  also  to  the  relieving  officer  or  the  over- 
seers of  the  union  or  parish  to  which  such  lunatic  (if  a  pauper)  was 
chargeable,  and  if  not  a  pauper  to  the  person  who  shall  have  signed  the 
order  for  the  admission  of  the  lunatic,  or  who  made  the  last  payment  on 
account  of  such  lunatic ;  (c)  and  every  clerk  or  medical  officer  who  neg- 
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certificate  of  me- 
dical oflBcer  of 
the  asylum  to 
commissioners  in 
lunacy. 


Weekly  journal 
and  case  book  to 
be  kept  in  every 
asylum. 


Copies  of  entries 
made  by  com- 
missioners visit- 
ing asylums  to  be 
sent  to  the  office 
of  commis- 
sioners. 


In  case  of  the 
death  of  a  lunatic 
the  cause  of 
death  to  be 
stated,  and  sent 
to  the  registrar  of 
deaths,  the  com- 
missioners in 
lunacy,  and  re- 
lieving officer  or 
overseers. 


{a)  The  time  limited  by  this  section, 
is  altered,  as  to  part  o£  the  documents 
to  be  sent  to  the  commissioners,  to 
"one  clear  day,"  by  25  &  26  Vict.  c. 
Ill,  s.  28  ;  which  see^os^. 

(h)  For  provisions  as  to  the  burial 
of  pauper  lunatics,  see  18  &  19  Vict. 
c.  105,  ss.  11,  n,post,  666. 

(c)  Notice  of  each  patient's  death 


must  be  given,  in  a  certain  form,  to 
the  coroner,  25  &  26  Vict.  c.  Ill,  s. 
44,  post.  Notice  must  also  be  sent 
by  post,  in  a  prepaid  letter,  to  the 
relation,  or  one  of  the  relations,  of 
such  patient  named  in  the  order  for 
his  or  her  reception  25  &  26  Vict.  c. 
Ill,  s.  26,  post,  674. 
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lects  or  omits  to  draw  up,  sign,  or  transmit  such  notice  or  statement  as 
aforesaid,  within  the  time  aforesaid,  shall  respectively  forfeit  and  pay- 
any  sum  not  exceeding  twenty  pounds. 

Sect.  93,  The  clerk  of  every  asylum  shall,  within  three  clear  days 
after  the  death,  discharge,  or  removal  of  any  patient,  make  an  entry 
thereof  in  the  said  register  of  patients,  and  also  in  a  book  to  be  kept  for 
tliat  purpose  according  to  the  form  and  containing  the  particulars  in  the 
schedule  (G.)  No,  2  to  this  Act,  and  shall  also,  within  three  clear  days 
after  the  discharge,  removal,  escape,  or  recapture  of  any  patient,  trans- 
mit a  written  notice  of  such  discharge  or  removal,  according  to  the  form 
in  the  said  schedule  (F.)  No.  5,  or  of  such  escape  or  recapture,  to  the 
commissioners  in  lunacy ;  and  every  such  clerk  who  neglects  or  omits  to 
make  such  entry  as  aforesaid,  or  transmit  such  notice  as  aforesaid  within 
the  time  aforesaid,  shall  forfeit  and  pay  any  sum  not  exceeding  ten 
pounds ;  and  every  such  clerk  who  shall  knowingly  and  wilfully  in  such 
entiy  untruly  set  forth  any  of  the  particulars  required  shall  be  guilty  of 
a  misdemeanor. 


How  justices  are 
to  proceed  where 
it  appears  to 
them  that  the 
lunatic  has  pro- 
perty applicable 
to  his  main- 
tenance. 


As  to  Expense  of  Maintenance  and  Removal,  etc.,  of  Pauper  and,  other 

Lunatics. 

Sect.  94.  Where  any  lunatic  shall  be  sent  to  an  asylum,  registered 
hospital,  or  Kcensed  house,  imder  any  order  made  by  virtue  of  the  autho- 
rity hereinbefore  given  to  two  justices,  if  it  appear  to  such  justices  that 
such  lunatic  hath  an  estate  applicable  to  his  maintenance,  and  more 
than  sufficient  to  maintain  his  family  (if  any),  it  shall  be  lawful  for  such 
justices  to  make  an  application  in  writing  under  their  hands  and  seals  to 
the  nearest  known  relative  or  friend  of  such  lunatic,  for  the  payment  of 
the  charges  of  the  examination,  removal,  lodging,  maintenance,  clothing, 
medicine,  and  care  of  such  lunatic ;  and  in  case  such  charges  be  not 
paid  within    one  month  after   such   application,  it  shall  be    lawful 
for  the  same  or  any  other  justices,  by  an  order  imder  their  hands  and 
seals,  to  direct  a  relieving  officer  or  overseer  of  the  parish  from  which 
such  lunatic  shall  be  sent,  or  where  any  property  of  such  lunatic  shall 
be,  to  seize  so  much  of  the  money,  and  to  seize  and  sell  so  much  of  the 
goods  and  chattels,  and  to  take  and  receive  so  much  of  the  rents  and 
profits  of  the  lands  and  tenements  of  such  lunatic,  and  of  any  other 
income  of  such  lunatic,  as  may  be  necessary  to  pay  the  charges  of  the 
examination,  removal,   lodging,  maintenance,   clothing,  medicine,   and 
care  of  such  lunatic,  accounting  for  the  same  to  the  same  or  any  other 
justices,  such  charges  having  been  first  proved  to  the  satisfaction  of  the 
said  justices,  and  the  amount  set  forth  in  such  order ;  and  if  any  trustee 
or  other  person  having  the  possession,  custody,  or  charge  of  any  pro- 
perty of  such  lunatic,  or  if  the  governor  and  company  of  the  Bank  of 
England,  or  any  other  body  or  person  having  in  their  or  his  hands  any 
stock,  interest,  dividend,  or  annuity  belonging  or  due  to  such  lunatic, 
pay  the  whole  or  any  part  thereof  to  any  overseer  or  relieving  oificer,  to 
defray  the  charges  set  forth  iu  such  order  the  receipt  of  such  overseer  or 
relieving  officer  shall  be  a  good  discharge  to  such  trustee,  governor,  and 
company,  or  other  body  or  person  as  aforesaid :  Provided  always,  that, 
notwithstanding  it  may  appear  to  the  said  justices  that  such  lunatic 
hath  such  estate  as  aforesaid,  it  shall  be  lawM  for  such  justices  in  the 
meantime  and  until  such  charges  as  aforesaid  shall  be  paid,  in  pursu- 
ance of  such  application  or  order  as  aforesaid,  to  make  an  order  on  the 
guardians  of  the  union  or  parish,  or  the  overseers  of  the  parish,  from 
which  such  lunatic  shall  be  sent  for  confinement,  for  payment  of  the 
charges  of  the  removal,  lodging,  maintenance,  clothing,  medicine,  and 
care  of  such  lunatic  ;  and  such  guardians  or  overseers  shall  be  reim- 
bursed such  charges  under  any  order  to  be  made  as  aforesaid  for  pay- 
ment of  such  charges,  out  of  the  property  of  the  lunatic,  unless  the  same 
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be  sooner  repaid  by  some  relative  or  friend  of  such  lunatic  in  pursuance 
of  such  application  as  aforesaid. 

Sect.  95.  When  any  pauper  lunatic  is  confined  under  the  provisions 
of  this  Act  he  shall,  for  the  purposes  of  this  Act  be  chargeable  to  the 
parish  from  which,  or  at  the  instance  of  some  officer  or  officiating  clergy- 
man of  which,  he  has  been  sent,  unless  and  until  such  parish  shall  have 
established,  under  the  provisions  herein  contaiaed,  that  such  lunatic  is 
settled  in  some  other  parish,  or  that  it  cannot  be  ascertained  in  what 
parish  such  lunatic  is  settled  (a) ;  and  every  pauper  lunatic  who  is 
chargeable  to  any  parish  shall,  whilst  he  resides  in  an  asylum,  registered 
hospital,  or  licensed  house,  be  deemed  for  the  purposes  of  liis  settiement 
to  be  residing  in  the  parish  to  wliich  he  is  chargeable. 

Sect.  96.  It  shall  be  lawful  for  the  justice  by  whom  any  pauper 
lunatic  is  sent  to  an  asylum,  registered  hospital,  or  licensed  house  under 
the  powers  of  this  Act,  or  for  any  two  justices  of  the  county  or  borough 
in  which  the  asylum,  registered  hospital,  or  licensed  house  in  which  any 
pauper  lunatic  is  confined  is  situate,  or  from  any  part  of  which  any 
pauper  lunatic  has  been  sent,  or  for  any  two  justices  being  visitors  of 
such  asylum  or  licensed  house,  to  make  an  order  (b)  upon  the  guardians 
of  the  union  or  parish  or  the  overseers  of  the  parish  (if  not  in  a  union  or 
under  a  board  of  guardians)  from  which,  or  at  the  instance  of  any  officer 
or  officiating  clergyman  of  which,  such  lunatic  is  or  has  been  sent  for 
confinement,  for  payment  to  the  treasurer,  officer,  or  proprietor  of  the 
asylum,  registered  hospital,  or  licensed  house  of  the  reasonable  charges 
of  the  lodging,  maintenance,  medicine,  clothing,  and  care  of  such  lunatic 
in  such  asylum,  hospital,  or  house,  and  any  such  order  may  be  retro- 
spective or  prospective,  or  partly  retrospective  or  partly  prospective ; 
and  the  guardians  or  overseers  on  whom  such  order  shall  be  made  shall 
from  time  to  time  pay  to  the  said  treasurer,  officer,  or  proprietor  the 
charges  aforesaid. 

Sect.  97.  It  shall  be  lawful  for  any  two  justices  for  the  county  or 
borough  in  which  any  asylum,  registered  hospital,  or  licensed  house  in 
which  any  pauper  lunatic  is  or  has  been  confined  (c)  is  situate,  or  to 
which  such  asylum  whoUy  or  in  part  belongs,  or  from  any  part  of  which 
any  pauper  lunatic  is  or  has  been  sent  for  confinement,  at  any  time  to 


(a)  A  Scotchman,  having  no  settle- 
ment in  England,  married  an  English- 
woman. While  they  resided  together 
in  an  English  parish  she  was  sent  as 
a  lunatic  pauper  to  a  lunatic  asylum. 
Held,  that  the  operation  of  this  sec- 
tion is  not  confined  to  persons  only 
who  have  a  place  of  settlement,  and 
that  an  order  adjudicating  her  to  he 
chargeable  to  the  county  under  sect. 
98,  post,  641,  as  a  person  whose  set- 
tlement could  not  be  aseertaiaed  was 
good.  (Somerset  v.  Shipham,  Overseers, 
iB.^S.  507.) 

(J)  An  order  of  justices  under  this 
section,  directing  a  hoard  of  guar- 
dians from  one  of  the  parishes  of 
which  a  pauper  had  been  removed  to 
the  county  lunatic  asylum  to  pay  to 
the  treasurer  the  costs  of  maintenance 
of  such  pauper,  is  merely  an  interim 
order,  the  object  of  which  is  to  pro- 
vide for  his  support  until  his  settle- 
ment can  be  discovered,  or,  faihhg 
that,  until  the  cost^  of  his'  mainte- 
nance is  thrown  upon  the  county,  aixd 
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against  such  order  no  appeal  Hes. 
[Kettering  Union  v.  Northampton  Ge- 
neral  Limatic  Asylrnn,  34  L.  J.,  M.  0. 
198;  llJur.  {N.  S.)  99. 

(c)  Under  this  section  the  jurisdic- 
tion of  justices  to  adjudicate  on  settle- 
ment and  maintenance  attaches  on  a 
pauper  lunatic  being  found  confined 
in  an  asylum,  and  the  validity  of  their 
order  is  not  affected  by  the  fact  that 
the  order  of  admission  was  made  by 
a  justice  having  no  jurisdiction  [per 
Wightman,  J.,  and  MeUor,  J.) ;  but 
by  Crompton,  J.,  this  section  must  be 
read  in  connection  with  the  67th  sect. 
{ante,  627),  and  applies  only  to  a  pau- 
per lunatic  lawfully  confined.  The 
justices,  therefore,  must  inquire  into 
the  vaHdity  of  the  order  under  which 
the  lunatic  was  sent  to  the  asylum ; 
and  if  it  has  been  made  without  juris- 
diction they  have  no  jurisdiction  to 
adjudicate.  {Reg.  v.  Faversham  Over- 
seers, 2  B.%  S.  275 ;  31  L.  J.,  M.  6. 

116.)       '  '  .   .  r 
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inquire  into  the  last  legal  settlement  of  such  pauper  lunatic,  and  if  satis- 
factory evidence  {a)  can  be  obtained  as  to  such  settlement  in  any  parish, 
such  justices  shall,  by  order  under  their  hands  and  seals  {b),  adjudge 
such  settlement  accordingly  (c),  and  order  the  guardians  of  the  union  to 
which  the  parish  in  which  such  lunatic  is  adjudged  to  be  settled  belongs, 
or  of  such  parish  in  case  such  parish  be  in  a  union  {d)  or  be  imder  a 


(a)  Under  the  similar  provisions  of 
8  &  9  Vict.  c.  126,  B.  58  (repealed  by 
this  Act),  it  was  held  that  it  cannot 
be  made  a  valid  ground  of  appeal 
against  an  order  for  the  maintenance 
of  a  pauper  lunatic,  that  the  order 
adjudicating  his  place  of  settlement 
was  made  on  hearsay  evidence  only. 
{,Eeg.  V.  St.  Peter's,  17  Q.  B.  630 ;  21 
L.  J.,  M.  C.  23.) 

A  prior  order  of  removal,  quashed 
on  appeal  upon  the  question  of  settle- 
ment, is  conclusive  evidence  that  the 
pauper  was  not  then  settled  in  the 
parish  to  which  he  was  ordered  to  be 
removed,  whether  the  subsequent  in- 
quiry he  for  the  adjudication  of  the 
settlement  and  maintenance  of  a  lu- 
natic under  the  (similar  provisions  of) 
8  &  9  Vict.  c.  126,  s.  58,  or  an  ordi- 
nary case  of  removal  of  a  pauper. 
{Heston  v.  .Si!.  Bride's,  I  E.  ^  B.  683 ; 
22  L.  J.,  M.  C.  65.) 

(b)  Sealing  is  not  now  necessary, 
18  &  19  Viet.  c.  105,  s.  15,  post,  667; 

,  and  orders  therefore  duly  signed  are 
vahd,  though  not  sealed. 

(c)  A  woman  whose  husband  was 
irremovable  from  the  parish  of  A.  by 
reason  of  a  five  years'  residence,  but 
whose  parish  of  settlement  was  B., 
was  living  apart  from  him  in  the  pa- 
rish of  C,  where  she  became  charge- 
able as  a  pauper  lunatic;  an  order 
under  this  section,  adjudging  her  last 
legal  settlement  to  be  in  B.,  was  held 
valid,  and  rightly  made  upon  the  pa- 
rish of  the  husband's  settlement,  and 
not  upon  that  from  which  he  was  ir- 
removable. {Seg.  v.  St.  Clement  Danes, 
32  1.  /.,  M.  G.  5.  See  in  connection 
with  this  case  Leeds  v.  Wakefield, 
cited  ^o«*,  643,  note  {a)  to  sect.  102. 

A  pauper  lunatic  had  resided  with 
her  father  and  mother  for  more  than 
five  years  in  the  respondent  parish 
when  her  father  died,  and  she  conti- 
nued to  reside  in  the  same  parish  with 
her  mother  tiU  October,  1858,  when 
she  was  sent  to  the  workhouse,  where 
she  remained  till  24:th  of  January, 
1860.  In  December,  1869,  the  mo- 
ther went  to  reside  in  another  parish, 
but  did  not  acquire  any  settlement  in 
her  own  right.  On  the  24th  January, 
1860,  the  lunatic  was  sent  to  the 
county  lunatic  asylum.  Upon  an  ap- 
peal against  an  order  under  this  sec- 
tion, adjudging  her  settlement  to  be 


in  the  parish  in  which  her  father  had 
been  settied:  Held,  that  the  lunatic 
being  unemancipated  continued  pait 
of  her  mother's  family,  and  therefore, 
her  mother  having  ceased  to  be  irre- 
movable, she  also  ceased  to  be  irre- 
movable, and  the  order  was  rightly 
made.  [Beg.  v.  St.  Mary,  Exeter,  1 
B.  §  S.  890;  31  L.  J.,  M.  C.  77.) 

A  child  of  parents  not  having  a 
settlement,  though  unemancipated, 
has  a  settlement  by  birth,  and  the 
child  becoming  lunatic,  the  justices 
were  right  to  order  the  costs  of  re- 
moval to,  and  maintenance  in,  a  lu- 
natic asylum  to  be  borne  by  the 
parish  of  birth  (vmder  this  section), 
and  not  by  the  county  (under  sect.  98.) 
{Reg.  ■v.Newehm-ch,  32  i.  /.,  M.  C.  19.) 

Where  a  woman,  residing  separate 
from  her  husband,  and  in  a  different 
parish,  is  sent  to  an  asylum  under 
this  Act,  the  order  for  maintenance  is 
properly  made  on  the  parish  of  her 
husband's  settlement  (under  this  sec- 
tion), and  not  (under  sect.  102)  on  the 
parish  from  which  the  husband  is 
irremovable.  [Reg.  v.  East  Retford, 
SB.^S.  122 ;  32  L.  J.,  M.  C.  17.) 

Where  a  man  has  resided  six 
years  in  a  parish,  but  during  three  of 
those  years  his  wife  has  been  con- 
fined in  a  lunatic  asylum  at  his  in- 
stance, and  at  the  cost  of  his  parish 
of  settlement,  and  the  wife  again  be- 
comes lunatic,  and  is  sent  to  an 
asylum,  an  order  for  her  maintenance 
is  properly  made  (under  this  section) 
on  the  parish  of  settlement,  and  not 
(under  sect.  102)  on  the  parish  of  re- 
sidence. {Reg.  V.  St.  George's,  Blooms- 
bury,  iB.S;S.  108.) 

See  also  Reg.  v.  St.  Giles's,  30  X.  /., 
M.  C.  12,  cited  ^o«<,  643. 

{d)  As  to  the  construction  of  this 
clause,  see  judgment  (in  error)  of  the 
Exchequer  Chamber  in  Leatho/m  v. 
Bolton-le-Sa/nds,  35  L.  J.,  M.  C.  62  (re- 
versing the  decision  below) .  By  this 
decision  it  is  established  that,  where 
a  removable  pauper  is  adjudged  to  be 
settled  in  a  parish  in  a  union  formed 
under  "Gilbert's  Act"  (22  Geo.  3, 
c.  83),  the  order  for  maintenance 
should  be  made  on  the  guardians  of 
the  particular  parish,  and  not  on  the 
guardians  of  the  union. 

The  24  &  25  Vict.  c.  65,  s.  6,  post, 
provides  that  "the  cost  of  the  ex- 
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board  of  guardians,  and  if  not,  then  the  overseers  of  such  parish,  to  pay 
to  the  guardians  of  any  union  or  parish,  or  the  overseers  of  any  parish, 
all  expenses  incurred  by  or  on  behalf  of  such  union  or  parish  in  or 
about  the  examination  of  such  lunatic,  and  the  bringing  him  before  a 
justice  or  justices,  and  his  conveyance  to  the  asylum,  hospital,  or  house, 
and  of  all  moneys  paid  by  such  last-mentioned  guardians  or  overseers  to 
the  ti-easurer,  officer,  or  proprietor  of  the  asylum,  hospital,  or  house,  for 
the  lodging,  maintenance,  medicine,  clotliing,  and  care  of  such  lunatic, 
and  incurred  within  twelve  calendar  months  previous  to  the  date  of  such 
order,  and,  if  such  lunatic  is  stUl  in  confinement,  also  to  pay  to  the 
treasurer,  officer,  or  proprietor  of  the  asylum,  hospital,  or  house,  the 
reasonable  charges  of  the  future  lodging,  maintenance,  medicine,  cloth- 
ing, and  care  of  such  lunatic ;  and  the  guardians  or  overseers  on  whom 
any  such  order  is  made  shall  immediately  pay  to  the  guardians  or  over- 
seers to  whom  the  same  are  ordered  to  be  paid  the  amount  of  the 
expenses  and  moneys  by  such  order  directed  to  be  paid  to  them,  and 
from  time  to  time  pay  to  the  said  treasurer,  officer,  or  proprietor  of  the 
asylum,  hospital,  or  house  the  future  charges  aforesaid. 

Sect.  98.  If  any  pauper  lunatic  be  not  settled  in  the  parish,  by  which  or 
at  the  instance  of  some  officer  or  officiating  clergyman  of  which,  he  is  sent 
to  any  asylum,  registered  hospital,  or  licensed  house,  and  it  cannot  be 
ascertained  (a)  in  what  parish  such  pauper  lunatic  is  settled  (&),  and  if  a 
relieving  officer  of  such  first-mentioned  parish,  or  of  the  union  in  wliich 
the  same  is  situate,  or  the  overseers  of  such  first-mentioned  parish,  shall 
give  ten  days'  notice  to  the  clerk  of  tlie  peace  of  the  county  in  which  such 
lunatic  was  found  to  appear  for  such  county  before  two  justices  thereof, 
at  a  time  and  place  to  be  appointed  in  such  notice,  it  shall  be  lawful  for 
such  two  justices,  or  any  two  or  more  justices  of  such  county,  upon  the 
appearance  of  such  clerk  of  the  peace,  or  any  one  on  his  behalf,  or,  in 
case  of  his  non-appearance,  upon  proof  of  his  ha^dng  been  served  with 
such  notice,  to  inquii-e  into  the  circumstances  of  the  case,  and  to 
adjudge  such  pauper  lunatic  to  be  chargeable  to  such  county  (c),  and  to 
order  (d)  the '  treasurer  of  such  county  to  pay  to  the  guardians  of  any 
union  or  parish  or  the  overseers  of  any  parish  all  expenses  incurred  by 
or  on  behalf  of  such  union  or  parish  in  or  about  the  examination  of  such 
lunatic,  and  the  bringing  him  before  a  justice  or  justices,  and  his  con- 
veyance to  the  asylum,  hospital,  or  house,  and  all  moneys  paid  by  such 
guardians  or  overseers,  to  the  treasurer,  officer,  or  proprietor  of  the 
asylum,  hospital,  or  house,  for  the  lodging,  maintenance,  medicine, 
clothing,  and  care  of  such  lunatic,  and  incurred  witlun  twelve  calendar 


amination  of  any  lunatic  pauper,  pre- 
sent or  futm-e,  of  his  removal  to  and 
from,  and  Ms  maintenance  in,  any 
asylum,  licensed  house,  or  registered 
hospital,  who  would  under  any  provi- 
sion of  this  Act  be  chargeable  to  a 
parish  in  a  union,  shall  from  the  25th 
March,  1862,  he  borne  by  the  common 
fund  of  the  union  comprising  such 
parish." 

(a)  See  Se^i.  v.  Newchurch,  ante, 
640,  note  (i). 

{b)  This  section  applies  to  a  person 
having  no  settlement  in  England. 
(Somerset  v.  Shipham  Overseers,  cited 
ante,  639,  note  (a). 

[e)  By  25  &  26  Vict.  c.  Ill,  s.  45 
(repealing  the  pre^dous  provisions  of 
18  &  19  Vict.  c.  105,  s.  14),  provision 
is  made  as  to  the  chargeability  of 
lunatics  whose  settlements  cannot  be 
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ascertained  when  found  in   certain 
boroughs.     See  the  section,  post. 

[d)  An  order  under  this  section, 
obtained  at  the  iastance  of  a  parish, 
by  which  a  pauper  lunatic  has  been 
sent  to  an  asylum,  and  adjudging 
him  to  he  chargeable  to  the  cotmty 
in  which  he  is  found,  on  the  ground 
that  he  is  not  settled  in  that  parish, 
and  that  his  parish  of  settlement  can- 
not be  ascertained,  is  an  interim  and 
not  a  final  order.  The  county,  there- 
fore, is  not  estopped,  by  submission 
to  it,  from  afterwards  obtaining  or- 
ders of  justices  adjudging  the  pauper 
to  be  settled  in  the  parish  which 
obtained  the  first  order,  and  requir- 
ing that  parish  to  pay  for  his  future 
maintenance.  [All  Saints,  Poplar, 
V.  Middlesex,  2  El.  ^  El.  829.) 

8  T 
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Provision  for  the 
reimbursement 
to  a  county  of 
moneys  paid  on 
account  of  a 
lunatic  after- 
wards adjudged 
to  belong  to  any 
parish. 


2.  County      months  previous  to  the  date  of  such  order,  and  (if  such  lunatic  is  still  in 

and  Public     confinement)  also  to  pay  to  the  treasurer,  officer,  or  proprietor  of  the 

Lunatic        asylum,  hospital,  or  house  the  reasonable  charges  of  the  fature  lodging. 

Asylums,  eto.    maintenance,  medicine,  clothing,  and  care  of  such  lunatic ;  and  every 

such  treasurer  of  a  county  on  whom  any  such  order  is  made  shall,  out  of 

any  moneys  which  may  come  into  his  hands  by  virtue  of  his  office,  im- 
mediately pay  to  such  guardians  or  overseers  the  amount  of  the  expenses 
and  moneys  by  such  order  directed  to  be  paid  to  them,  and  from  time  to 
time  pay  to  the  said  treasurer,  officer,  or  proprietor  of  the  asylum,  hos- 
pital, or  house  the  future  charges-  aforesaid :  Provided  always,  that  such 
justices  may  direct  such  inqimy  to  be  made  to  ascertain  the  parish  in 
which  any  pauper  lunatic  is  settled  as  they  tliink  fit,  and  delay  adjudg- 
ing such  pauper  lunatic  to  be  chargeable  to  any  county  imtil  such 
further  inquiry  is  made :  provided  also,  that  every  county  to  which  any 
pauper  lunatic  is  adjudged  to  be  chargeable  as  aforesaid  may  at  any 
time  thereafter  inquire  as  to  the  parish  in  which  such  lunatic  is  settled, 
and  may  procure  such  lunatic  to  be  adjudged  to  be  settled  in  any 
parish. 

Sect.  99.  If,  after  any  pauper  lunatic  has  been  sent  to  an  asylum, 
registered  hospital,  or  licensed  house  as  aforesaid,  and  has  been  ad- 
judged to  be  chargeable  to  a  county,  such  ooimty  procure  such  lunatic  to 
be  adjudged  to.  be  settled  in  any  parish,  it  shaU  be  lawful  for  any  two 
justices  of  the  county  or  borough  in  which  the  asylum,  registered  hos- 
pital, or  Ucensed  house  in  wliieh  such  lunatic  is  confined  is  situate,  or 
from  any  part  of  which  such  lunatic  was  sent  for  confinement,  or  for  any 
two  justices  being  visitors  of  such  asylum  or  licensed  house,  to  make  an 
order  upon  the  guardians,  of  the  union  to  which  such  parish  belongs,  or 
of  any  such  parish,  if  such  parish  be  in  a  union  or  be  under  a  board  of 
guardians,  or  if  not,  then  upon  the  overseers  of  such  parish,  for  pay- 
ment to  the  treasurer  of  the  said  county  of  all  expenses  and  moneys  paid 
by  such  treasurer  as  hereinbefore  is  provided,  and  of  all  moneys  paid  b.y 
such  treasurer  to  the  treasiirer,  officer,  or  proprietor  of  the  asylum,  hos- 
pital, or  house,  for  the  lodging,  maintenance,  medicine,  clothing,  and  care 
of  such  lunatic,  and  incurred  ivithin  twelve  calendar  months  previous  to 
such  order,  and  (if  such  lunatic  is  stOl  in  confinement)  also  for  payment 
to  the  treasurer  or  officer  or  proprietor  of  the  asylum,  hospital,  or  house 
of  the  reasonable  charges  of  the  future  lodging,  maintenance,  medicine, 
clotliing,  and  care  of  such  lunatic;  and  such  guardians  or  overseers 
shall  immediately  pay  to  the  treasurer  of  such  county  the  amount  of  the 
expenses  and  moneys  by  such  order  directed  to  be  paid  to  him,  and  from 
time  to  time  pay  to  the  said  treasurer,  officer,  or  proijrietor  of  the 
asylum,  hospital,  or  house  the  futui-e  charges  aforesaid. 

Sect.  100.  It  shall  be  lawful  for  any  justices  hereinbefore  authorized 
to  make  any  such  order  as  aforesaid  upon  the  guardians  of  any  union  or 
parish,  or  upon  the  overseers  of  any  parish,  to  make  such  order  upon 
such  guardians  or  overseers,  although  such  union  or  parish  be  not  within 
the  jurisdiction  of  such  justices. 

Sect.  101.  Where  any  order  has  been  made  for  the  payment  of  the 
future  charges  of  the  lodging,  maintenance,  medicine,  clothing,  and  care 
of  any  lunatic  in  any  asylum,  registered  hospital,  or  hcensed  house, 
such  order  shall  extend  to  and  be  apphoable  in  respect  of  the  charges  of 
the  lodging,  maintenance,  medicine,  clotliing,  and  care  of  such  lunatic 
in  any  asylum,  registered  hospital,  or  licensed  house  to  which  he  may 
be  removed  under  the  powers  of  tins  or  any  other  Act,  in  like  manner 
as  if  such  charges  had  by  such  order  been  directed  to  be  paid  to  the 
treasurer  or  an  officer  or  the  proprietor  of  the  asylum,  registered  hos- 
pital, or  Hcensed  house  in  wliicli  such  lunatic  may  for  the  time  bemg  be 
confined. 

The  costs  of  Sect,  102.  Provided  always,  that  all  the  expenses  incm-red  since  the 

pauper  lunatics 


Justices  to  make 
orders  out  of 
their  respective 
jurisdictions. 


Order  for  pay- 
ment of  charges 
of  maintenance 
in  asylums,  etc., 
to  extend  to  any 
asylum,  etc.,  to 
which  the  lunatic 
may  be  removed. 


§11. 


%ntmtm. 


twenty-ninth  day  of  September,  1853,  or  hereafter  to  be  incurred,  in  and 
about  the  examination,  bringing  before  a  justice  or  justices,  removal, 
lodging,  maintenance,  medicine,  clothing,  and  care  of  a  pauper  lunatic 
heretofore  or  hereafter  removed  to  an  asylum,  registered  hospital,  or 
licensed  house  under  the  authority  of  this  or  any  other  Act,  who  would, 
at  the  time  of  his  being  conveyed  to  such  asylum,  hospital,  or  house, 
have  been  exempt  from  removal  to  the  parish  of  his  settlement  or  the 
country  of  liis  birth  by  reason  of  some  provision  in  the  Act  of  the  session 
holden  in  the  ninth  and  tenth  years  of  her  Majesty,  chapter  sixty-six, 
shall  be  paid  by  the  guardians  of  the  parish  wherein  such  lunatic  shall 
have  acquired  such  exemption  (a),  if  such  parish  be  subject  to  a  separate 
board  of  guardians,  or  by  the  overseers  of  such  parish  where  the  same  is 
not  subject  to  such  separate  board,  and  where  such  parish  shall  be  com- 
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who  are  irre- 
movable to  be 
borne  by  the 
parish  wherein 
they  were  ex- 
empt from  re- 
moval or  by  the 
common  fund  in 
unions. 


(«)  "Where  the  wife  of  a  man  who 
had  a  settlement  at  T.,  but  who  was 
irremovable  from  L.,  where  he  re- 
sided, became  insane  while  she  was 
on  a  visit  at  W.,  and  was  sent  by 
the  reHeving  oificer  of  W.  to  an  asy- 
lum : — Held,  that  an  order  for  the 
expenses  of  her  conveyance  to  that 
asylum  and  her  maintenance  therein, 
might  be  made  upon  L.  under  this 
section.  {Leeds  v.  Wakefield,  1  E.  ^ 
£.  258 ;  26  i.  J.,  M.  0.  37.)  With 
this  case  compare  -ffi«^.  v.  St.  Clement 
Danes,  cited  note  [a)  to  sect.  97,  ante, 
640. 

This  section  applies  to  lunatic 
paupers  removed  to  an  asylum  be- 
ifore  the  passing  of  this  Act.  "Where, 
therefore,  a  lunatic  pauper  had  been 
so  removed,  and  an  order  made  upon 
the  parish  of  settlement  for  the  pay- 
ment of  the  expenses  of  his  main- 
tenance, etc.,  it  was  held  by  the 
Exchequer  Chamber  (reversing  the 
judgment  below)  that  the  order  was 
annulled  by  this  statute,  and  that  it 
was  not  necessary  for  the  parish  of 
residence  to  take  any  steps  in  order 
to  get  rid  of  its  effect.  [Knowles  v. 
Trafford,  7  H.  #  B.  152 ;  26  L.  J., 
M.  G.  188.) 

A  boy,  eighteen  years  of  age, 
having  resided  unemancipated  with 
his  father  for  more  than  five  years 
in  A.,  a  parish  in  the  S.  union,  be- 
came insane,  and  was  removed  as  a 
lunatic  pauper  to  an  asylum,  the  ex- 
pense of  his  maintenance,  etc.,  being 
paid  by  the  S.  union.  After  three 
years,  the  lunatic  still  being  in  the 
asylum,  the  father  removed  alto- 
gether from  A.,  upon  which  an  order 
of  justices  was  made  under  sect.  97 
of  this  Act,  adjudging  the  lunatio  to 
be  settled  in  the  parish  of  Gr.  (the 
place  of  his  father's  settlement),  and 
directing  that  parish  to  pay  the  costs 
of  his  maintenance,  etc. ; — Held,  that 
the  order  was  invalid,  and  that  the 
costs  of  maintenance  ought  still  to 


be  borne  by  the  S.  union  under  this 
section,  for  that,  at  the  time  of  his 
being  conveyed  to  the  asylum,  the 
lunatic  was  exempt  from  removal. 
{Reg.  V.  St.  Oiles-in-the-Fields,  30 
L.  J.,  M.  0.  12.) 

Before  the  passing  of  9  &  10  Vict, 
c.  66,  a,  pauper  who  had  resided  in 
A.  for  upwards  of  five  years  under 
such  circiraistances  as  to  give  the 
status  of  irremovability  subsequently 
created,  was  taken  to  the  workhouse 
of  the  union.  "When  there,  the  ex- 
pense of  his  relief  was  charged  to  M., 
another  parish  in  the  same  union,  by 
the  consent  of  the  guardians  of  M., 
under  the  erroneous  belief  that  he 
was  settled  in  M.  In  1847,  after  the 
passing  of  the  7  &  8  Vict.  c.  101,  he 
was  removed  under  an  order  signed 
by  a  justice,  to  a  lunatic  asylum, 
where  he  remained,  at  the  charge  of 
M.,  tUl  1854,  when  the  charge  was 
transferred  to  the  common  fund  of 
the  union,  and  again  re-transferred 
to  M.  No  order  adjudicating  the 
settlement  in  M.  or  elsewhere  was 
ever  obtained.  The  auditor  charged 
the  expense  of  the  lunatic,  as  an  ir- 
removable pauper,  under  this  section, 
to  the  common  fund  of  the  union : — 
Held,  the  decision  was  correct,  not- 
withstanding the  payment  of  the 
maintenance  by  M.,  and  notwith- 
standing the  7  &  8  Vict.  c.  101,  s.  66, 
which  enacts  that,  for  the  purpose  of 
relief,  settlement,  and  removal,  the 
workhouse  of  any  union  is  to  be  con- 
sidered as  situate  in  the  parish  to 
which  each  poor  person  therein  is 
chargeable.  {Reg.  v.  West  Ward 
Union,  7  -B.  ^  -B.  21 ;  26  L.  /.,  M.  C. 
29.) 

See  further  as  to  the  construction  of 
this  section,  in  relation  to  sect.  97, 
Reg.  V.  St.  Mary,  Exeter;  Reg.  v. 
East  Retford ;  and  Reg.  v.  St.  George, 
Bloomsbiiry,  cited  note  {a)  to  sect.  97, 
ante,  640. 

2x2 
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Sect.  5  of  12  & 
13  Vict.  c.  103, 

repealed. 


Guardians  and 
overseers  may 
pay  charges 
without  orders 
of  justices. 


Lunatic's  pro- 
perty to  be  avail- 
able for  his 
maintenanee  (c). 


prised  in  any  union  (a)  the  same  shall  be  paid  by  the  guardians,  and  be 
charged  to  the  common  fund  of  such  union  (b)  so  long  as  the  cost  of  the 
relief  of  paupers  rendered  irremovable  by  the  last-mentioiied  Act  shall 
continue  to  be  chargeable  upon  the  common  funds  of  uriions ;  and  no 
order  shall  be  made  under  any  provision  contained  in  this  or  any  other 
Act  upon  the  parish  of  the  settlement  in  respect  of  any  such  lunatic 
pauper  during  the  time  that  the  above-mentioned  charges  are  to  be  paid 
and  charged  as  herein  provided ;  and  section  five  of  the  Act  of  the  session 
holden  in  the  twelfth  and  thiiieenth  years  of  her  Majesty,  chapter  one 
hundred  and  three,  shall  be  repealed. 

Sect.  103.  Provided  also,  that  any  guardians  or  overseers  who  would 
be  hable  under  any  provision  contained  in  this  Act  to  have  an  order 
made  upon  them  for  the  payment  of  any  money  may  pay  the  same  with- 
out any  such  order  being  made,  and  may  charge  the  same  to  such  account 
as  they  could  have  done  if  such  order  had  been  made. 

Sect.  104.  If  it  appear  to  any  justice  or  justices  by  this  Act  authorized 
to  make  any  order  for  the  payment  of  money  for  the  maintenance  of  any 
lunatic  that  such  lunatic  has  an  estate,  real  or  personal,  applicable 
to  his  maintenance,  and  more  than  sufficient  to  maintain  his  family,  if 
any,  he  or  they  shall,  by  an  order  under  liis  or  their  hand  and  seal  or 
hands  and  seals,  direct  the  overseers  of  the  parish,  or  a  relieving  officer 
of  the  parish  or  union,  or  the  treasurer  or  some  other  officer  of  the  county 
to  which  such  lunatic  is  chargeable,  or  in  which  any  property  of  the 
lunatic  may  be,  or  an  officer  of  the  asylum  in  which  the  lunatic  may  be, 
to  seize  so  much  of  any  money,  and  to  seize  and  sell  so  much  of  the 
goods  and  chattels,  and  to  take  and  receive  so  much  of  the  rents  and 
profits  of  the  lands  and  tenements  of  such  lunatic  and  other  income  of 
such  lunatic  as  may  be  necessary  to  pay  the  charges  of  the  examination, 
bringing  before  a  justice  or  justices,  removal,  lodging,  maintenance, 
clotliing,  medicine,  and  care  of  such  lunatic,  accounting  for  the  same  to 
such  justice  or  justices,  such  charges  having  been  first  proved  to  the 
satisfaction  of  such  justice  or  justices,  and  the  amount  set  forth  in  such 
order ;  and  if  any  trustee  or  other  person  having  the  possession,  custody, 
or  charge  of  any  property  of  such  lunatic,  or  if  the  Governor  and  Com- 
pany of  the  Bank  of  England,  or  any  other  body  or  person  having  in 
their  or  Ms  hands  any  stock,  interest,  dividend,  or  annuity  belonging  or 
due  to  such  limatic,  pay  any  money  according  to  any  such  order,  or  pay 
any  money  Tudthout  any  such  order,  to  the  guardians  of  any  union  or 
parish,  or  to  any  overseer  of  any  parish  not  in  a  union  or  under  a 
board  of  guardians,  or  to  the  treasurer  of  any  county,  or  any  other 
officer  of  any  county  authorized  to  receive  the  same,  to  defray  tlie  charges 
paid  or  incurred  by  or  on  behalf  of  such  parish,  union,  or  county  for  the 
examination,  bringing  before  a  justice  or  justices,  removal,  lodginf», 
maintenance,  clothing,  medicine,  and  care  of  such  lunatic,  the  receipt 
of  the  person  authorized  to  receive  such  money  under  such  order,  or  of 
such  guardians,  overseer,  or  treasurer,  or  other  officer,  shall  be  a  good 


(a)  This  section  appliea  to  a  Gil- 
bert's union.  See  the  judgment  in 
Leatham  v.  Holton-le-Sands,  35  Z.  J., 
M.  C.  62. 

(i)  See  24  &  25  Vict.  c.  55,  s.  6, 
post,  668,  making  lunatics  generally 
chargeable  to  the  common  fund. 

(c)  "Where  a  person  of  unsound 
mind  had  been  maintained  in  a  lu- 
natic asylum  by  his  parish,  a  portion 
of  the  capital  of  a  fond  belonging  to 
him  which  had  been  paid  in  under 


the  "Trustee  Eehef  Act,"  was  or- 
dered to  be  applied  in  defraying  the 
past  charges  of  the  parish.  (Se  Suck- 
lei/,  \  Johns.  700.)  Quaere  whether, 
under  the  above  circumstances,  jus- 
tices have  jurisdiction  to  order  seizure 
of  capital  or  only  of  income.     (74.) 

The  Court  has  a  discretion  to  order 
such  repayment  or  not,  as  it  may 
think  most  for  the  benefit  of  the  lu- 
natic.    (III.) 


§  n.  Uttnattcft. 

discharge  to  such  trustee,  governor,  and  company,  or  other  body  or  per- 
son as  aforesaid. 

Sect.  105.  The  liability  of  any  relation  or  person  to  maintain  any 
lunatic  shaU  not  be  taken  away  or  affected  where  such  lunatic  is  sent 
to  or  confined  in  any  asylum,  registered  hospital,  or  licensed  house  by 
any  provision  herein  contained  concerning  the  maintenance  of  such 
lunatic. 

Sect.  106.  If  any  person  feel  aggrieved  by  any  refusal  of  an  order  of 
any  justice  or  justices  as  aforesaid,  such  person  may  appeal  to  the  next 
general  or  quarter  sessions  of  the  peace  for  the  county  or  borough 
where  the  matter  of  appeal  has  arisen,  the  person  so  appeaUng  having 
given  to  the  justice  or  justices  against  whom  such  appeal  is  made  four- 
teen clear  days'  notice  of  such  appeal,  and  such  sessions  are  hereby 
authorized  and  required  to  hear  and  determine  the  matter  of  such 
appeal  ia  a  summary  way,  and  their  determination  shall  be  final  and 
conclusive. 

Sect.  107.  The  overseers  of  any  parish,  and  the  guardians  of  any 
union  or  parish,  and  the  clerk  of  the  peace  of  any  county  obtaining  any 
order  under  this  Act  adjudging  the  settlement  of  any  lunatic  to  be  in 
any  parish,  shall,  within  a  reasonable  time  after  such  order  has  been 
made,  send  or  deliver,  by  post  or  otherwise,  to  the  overseers  or  guardians 
of  the  parish  in  which  such  lunatic  is  adjudged  to  be  settled,  a  copy  or 
dupHcate  of  such  order,  and  also  a  statement  in  writing  under  their  or 
his  hands  or  hand,  or  where  they  are  the  guardians  of  a  union  or  parish 
under  the  hands  of  any  three  or  more  of  such  guardians,  stating  the 
description  and  address  of  the  overseers,  guardians  (a),  or  clerk  of  the 
peace  obtaining  such  order,  and  the  place  of  confinement  of  .the  lunatic, 
and  setting  forth  the  grounds  of  such  adjudication,  including  the  par- 
ticulars of  any  settlement  or  settlements  relied  upon  in  support  thereof ; 
and  on  the  hearing  of  any  appeal  against  any  such  order,  it  shall 
not  be  lawful  for  the  respondents  to  go  into  or  give  evidence  of  any 
other  grounds  in  support  of  such  order  than  those  set  forth  in  such 
statement  (b). 

Sect.  108.  If  the  guardians  of  any  union  or  parish,  or  the  over- 
seers (c)  of  any  parish,  feel  aggrieved  by  any  such  order  as  afore- 
said adjudging  the  settlement  of  any  lunatic,  they  or  he  may  appeal 
against  the  same  to  the  next  general  quarter  sessions  of  the  peace 
for  the  county  in  behalf  of  which  such  order  has  been  obtained,  or  in 
which  the  union  or  parish  obtaining  such  order  is  situate,  or  in  case 
such  parish  or  union  extend  into  several  jurisdictions,  then  to  the 
next  general  quarter  sessions  of  the  peace  for  the  county  or  borough 
in  wliich  the  asylum,  registered  hospital,  or  Ucensed  house  in  wliich 
such  lunatic  is  or  has  been  confined  is  situate  (d),  and  such  sessions 
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Liability  of  re- 
lations of  pauper- 
not  to  be  af- 
fected. 

Persons  ag- 
grieved by  re- 
fusal of  an  order 
may  appeal  to 
the  sessions. 


Party  obtaining 
order  of  adjudi- 
cation to  send 
copy  thereof  and 
statement  of 
grounds  to  the 
parish  or  county 
affected. 


Appeal  against 
order  of  adjudi- 
cation. 


(ff)  Where  the  statement  of  the 
grounda  of  adjudication  omitted  to 
give  the  description  and  address  of 
all  the  guardians  by  whom  it  was 
signed,  it  was  held  that  the  sessions 
had  power  to  amend  it.  {Se;/.  v. 
Manchester,  26  L.  J.,  M.  C.l;  6  M  f 
B.  919.) 

{b)  Where  an  order  of  adjudication 
of  the  settlement  of  a  pauper  lunatic 
is  obtained  by  the  guardians  of  a 
union  on  behalf  of  a  township,  the 
proper  persons  to  sign  the  statement 
of  the  grounds  of  adjudication  and 


particulars  of  settlement  required  by 
this  section,  are  the  overseers  of  the 
township.  [Seq.  v.  Beaton,  28  L.  /., 
M.  C.  181;  1  m.  ^El.  782.) 

(c)  See  24  &  25  Vict.  c.  55,  s.  7, 
2iost,  668.  See  also  Reg.  v.  West  Eidinif 
of  Torkshire,  post,  646,  note  (a). 

{d)  Where  an  order  adjudging  the 
settlement  of  a  pauper  lunatic  con- 
fined in  an  asylum  was  obtained  by 
a  union,  consisting  of  parishes  partly 
in  a  borough,  wMoh  was  wholly  in 
one  county  hut  had  separate  quarter 
sessions,  and  partly  of  parishes  in 
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ILunattts. 


§n. 


No  appeal  if  no- 
tice not  given 
wltliin  a  certain 
time  after  notice 
of  order. 


upon  hearing  the  said  appeal  shall  have  fuU  power  finally  to  determine 
the  matter  [a). 

Sect.  109.  The  clerk  to  the  justices  making  any  order  adjudging  the 
settlement  of  any  lunatic,  or  the  clerk  of  the  peace  in  the  case  hereinafter 
provided  for,  shall  keep  the  depositions  upon  which  such  order  was 
made,  and  shall  within  seven  days  furnish  a  copy  of  such  depositions  to 
any  party  authorized  to  appeal  against  such  order,  if  such  party  apply 
for  such  copy,  and  pay  for  the  same  at  the  rate  of  twopence  for  every 
folio  of  seventy-two  words :  Pi'ovided  that  no  omission  or  delay  in  fui-- 
nishing  such  copy  of  the  depositions  shall  be  deemed  or  construed  to  be 
any  gi'ound  of  appeal  against  the  order :  Provided  also,  that  on  the  tiial 
of  any  appeal  against  any  such  order,  no  such  order  shall  be  quashed  or 
set  aside  either  whoUy  or  in  part  on  the  ground  that  such  depositions 
do  not  furnish  sufficient  evidence  to  support,  or  that  any  matter  therein 
contained  or  omitted  raises  an  objection  to  the  order,  or  grounds  on 
which  the  same  was  made :  Provided  also,  that  if  the  justices  who  make 
any  such  order  have  not  any  clerk,  they  shall  send  or  deliver  the  depo- 
sitions to  the  clerk  of  the  peace  of  the  county  or  borough  to  the  general 
quarter  sessions  whereof  the  appeal  against  such  order  is  given  by  this 
Act,  and  the  party  obtaining  such  order  shall,  in  such  statement  of 
grounds  of  adjudication  as  aforesaid,  state  that  such  justices  have  not 
any  clerk. 

Sect.  110.  No  appeal  shall  be  allowed  against  any  such  order  if  notice 
in  writing  of  such  appeal  be  not  sent  or  delivered  by  post  or  otherwise 
to  the  party  on  whose  application  the  order  was  obtained  within  the 
space  of  twenty-one  days  after  the  sending  or  delivery,  as  hereinbefore 
directed,  of  a  copy  or  duplicate  of  such  order  and  such  statement  as 
hereinbefore  mentioned,  unless  within  such  period  of  twenty-one  days  a 
copy  of  the  depositions  shall  have  been  applied  for  as  aforesaid  by  tlie 
party  intending  to  appeal,  in  wliich  case  a  further  period  of  fourteen 
days  after  the  sending  of  such  copy  shall  be  allowed  for  the  giving  of 
such  notice  of  apjjeal. 


the  county  at  large  : — Held,  that  the 
appeal  against  the  order,  under  this 
section,  was  to  the  quarter  sessions 
of  the  county,  and  not  to  those  of 
the  borough  in  which  the  asylum 
was  situate.  {Reg.  v.  The  Justices  of 
Kent,  law  Sep.  1  Q.  B.  385.) 

An  order  under  sect.  97  of  this 
Act,  adjudging  the  settlement  of  a. 
lunatic  pauper  confined  in  the  bo- 
rough lunatic  asylum,  was  obtained 
by  a  parish  situate  wholly  within  a 
borough  having  separate  quarter  ses- 
sions, and  was  made  by  two  justices 
of  the  borough,  the  asylum  being 
within  the  borough  :■ — Held,  that  the 
appeal,  under  this  section,  was  to  the 
county  and  not  to  the  borough  ses- 
sions. [Reg.  V.  Wnrwiclcshire,  28 
L.  J.,  M.  C.  249;  5  Jur.  {N.  S.) 
1292.) 

(a)  A  Court  of  quarter  sessions 
may  adjourn  appeals  luider  this  Act, 
the  Act  not  limiting  the  hearing  and 
determination  to  the  sessions  for 
which  the  appeal  is  entered  or  at 
which  it  is  first  gone  into.  (Reg.  v. 
Cambridge  Union,  7  Jw  [N.  S)  1073 ; 


1  B.  $  S.  61.) 

An  order  adjudging  the  settlement 
of  a  lunatic  pauper  to  be  in  the 
to-nmship  of  H.,  and  directing  the 
guardians  of  the  H.  union  to  pay  the 
costs  of  his  examination,  removal,  and 
future  maintenance,  within  which  the 
township  of  H.  was  comprised,  was 
directed  to  the  overseers  of  the  town- 
ship of  H.,  and  to  the  guardians  of 
the  H.  union,  and  was,  under  sect. 
107,  served  upon  the  overseers  of 
PL,  who  gave  notice  of  appeal.  No- 
tice of  appeal  against  the  same  order 
was  also  given  by  the  guardians  of 
the  H.  union.  At  the  next  sessions 
the  appeal  by  the  guardians  was 
entered  and  respited ;  and  the  appeal 
by  the  overseers  was  entered  and  pro- 
posed to  be  tiied,  but  the  sessions  de- 
clined to  hear  it  on  the  ground  that 
the  overseers  had  no  right  of  ap- 
peal :— Held,  that  under  this  section 
a  right  of  appeal  is  expressly  given 
to  the  overseers,  and  a  mandamus  to 
hear  the  appeal  was  granted.  (Seg. 
V.  West  Riding  of  Yorkshire,  1  E.&  'B. 
14 ;   26  L.  J.,  M.  C.  41.) 
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Sect.  111.  In  every  case  where  notice  of  appeal  against  sucli  order  is  2.  County 

given,  the  appellant  shall,  with  such  notice,  or  fom-teen  days  at  least  and  Public 

before  the  first  day  of  the  sessions  at  which  such  appeal  is  intended  to  Lunatic 

be  tried,  send  or  deliver  by  post  or  otherwise  to  the  respondent  a  state-  Asylums,  etc. 

ment  in  writing  under  their  or  his  hands  or  hand,  or  where  the  appel-  

lants  are  the  guardians  of  any  union  or  parish,  under  the  hands  of  any  Gromda  of  ap- 

three  or  more  of  such  guardians,  of  the  gr'ounds  of  such  appeal  (a) ;  and  ''"'       « s  a  e 
it  shall  not  be  lawful  for  the  appellant  on  the  hearing  of  any  appeal  to 
go  into  or  give  evidence  of  any  other  grounds  of  appeal  than  those  set 
forth  in  such  statement. 

Sect.  112.  Upon  the  hearing  of  any  appeal  against  any  such  order  no   As  to  the  suffl- 
objection  whatever  on  account  of  any  defect  in  the  form  of  setting  forth  "ency  of  state- 
any  ground  of  adjudication  or  appeal  in  any  such  statement  shall  be  of  adjudication  or 
allowed,  and  no  objection  to  the  reception  of  legal  evidence  offered  in  appeal 
support  of  any  such  ground  alleged  to  be  set  forth  in  any  such  statement 
shall  prevail  unless  the  Court  be  of  opinion  that  such  alleged  ground  is 
so  imperfectly  or  incorrectly  set  forth  as  to  be  insufficient  to  enable  the 
party  receiving  the  same  to  inquire  into  the  subject  of  such  statement, 
and  to  prepare  for  trial :  Provided  always,  that  in  all  cases  where  the   Power  to  amend 
Court  is  of  opinion  that  any  such  objection  to  such  statement  or  to  the   statement, 
reception  of  evidence  ought  to  prevail,  it  shall  be  lawful  for  such  Court, 
if  it  so  tliink  fit,  to  cause  any  such  statement  to  be  forthwith  amended 
by  some  officer  of  the  Court,  or  otherwise,  on  such  terms  as  to  payment 
of  costs  to  the  other  party,  or  postponing  the  trial  to  another  day  in  the 
same  sessions,  or  to  the  next  subsequent  sessions,  or  both  payment  of 
costs  and  postponement,  as  to  such  Court  appears  just  and  reason- 
able (b). 

Sect.  113.  If,  upon  the  trial  of  any  appeal  against  any  such  order  or  power  for  Court 
upon  the  return  to  a  writ  of  certiorari,  any  objection  be  made  on  ac- 
count of  any  omission  or  mistake  in  the  drawing  up  of  such  order,  and 
it  be  shown  to  the  satisfaction  of  the  Court  that  sufficient  grounds  were 
in  proof  before  the  justices  making  such  order  to  have  authorized  the 
drawing  up  thereof  free  from  the  said  omission  or  mistake,  it  shall  be 
lawful  for  the  Court,  upon  such  terms  as  to  payment  of  costs  as  it  think 
fit,  to  amend  such  order  and  to  give  judgment  as  if  no  such  omission  or 
mistake  had  existed :  Provided  always,  that  no  objection  on  account  of  Proviso, 
any  omission  or  mistake  in  any  such  order  brought  up  upon  a  return  to 
a  writ  of  certiorari  shall  be  allowed,  unless  such  omission  or  mistake 
have  been  specified  in  the  rule  for  issuing  such  writ  of  certiorari  (c). 


to  amend  order 
on  account  of 
omission  or  mis- 
take. 


(a)  By  a  local  Act  sixty-three  per- 
sons amiuaUy  elected  have  the  ma- 
nagement of  the  poor  of  Norwich, 
and  form  a  corporation  by  the  name 
of  the  "  Governor,  deputy  governor, 
and  guardians  of  the  poor  of  the  city 
and  county  of  Norwich,  and  liberties 
of  the  same,"  and  are  authorized  to 
do  and  perform  all  acts  as  church- 
wardens and  overseers  of  the  poor ; — 
Held  that  this  section  applied  to 
such  a  union  as  that  constituted 
under  the  local  Act,  and  that  grounds 
of  appeal  signed  "  J.  "W.,  governor  of 
the  corporation  of  the  governor,  de- 
puty-governor, and  gTiaxdians  of  the 
poor  of  the  city  and  county  of  Nor- 
wich, and  the  liberties  of  the  same," 
were  insufficiently  signed.  {Seg.  v. 
Cambridgeshire,  8  Jur.  (iV.  S.)  562.) 


{b)  See  Meg.  v.  Manchester,  ante, 
646,  note  (»)  to  sect.  107. 

if)  By  a  local  Act,  the  church- 
wardens and  overseers  of  the  parish, 
with  the  rector  and  twenty-one  per- 
sons to  he  elected  under  the  Act, 
were  constituted  a  select  vestry,  and 
were  to  be  deemed  to  he  a  board  of 
guardians  for  the  rehef  and  manage- 
ment of  the  poor  of  the  parish.  An 
order  under  sect.  97  of  this  Act  ad- 
judging the  settlement  and  mainte- 
nance of  a,  lunatic  pauper  was  di- 
rected to  and  served  on  the  "  church- 
wardens and  overseers."  On  appeal, 
the  quarter  sessions  amended  the 
order  by  substituting  the  direction 
"  to  the  guardians  of  the  poor  of  the 
parish  of  L."  Held,  that  the  order 
was  bad  as  being  misdirected,    [fleg. 
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2.  County 

and  Public 

Lunatic 

Asylums,  etc. 

Party  making 
frivolous  or  vex- 
atious statement 

of  grounds  liable 
to  pay  costs. 

Party  losing  ap- 
peal to  pay  such 
costs  as  Court 
may  direct. 


Decisions  of 
Courts  upon 
hearing  appeals 
to  be  final. 


Abandpnment  of 
orders. 


Ettttattts.  §  II- 

Sect.  114.  If  either  of  the  parties  to  the  said  appeal  shall  have  in- 
cluded in  the  statement  of  grounds  of  adjudication  or  of  appeal  sent  to 
the  opposite  party  any  ground  or  grounds  iu  support  of  the  order  or  of 
appeal  which,  in  the  opinion  of  the  Court  determining  the  appeal,  is  or 
are  frivolous  and  vexatious,  such  party  shall  be  liable,  at  the  discretion 
of  the  said  Court,  to  pay  the  whole  or  any  part  of  the  costs  incuiTed  by 
the  other  party  in  disputing  any  such  ground  or  grounds. 

Sect.  115.  Upon  every  such  appeal  the  Court  before  whom  the  same 
is  brought  shall  and  may,  if  they  think  fit,  order  and  direct  the  party 
against  which  the  same  is  decided  to  pay  to  the  other  such  costs  and 
charges  as  may  to  such  Court  appear  just  and  reasonable,  and  shall 
certify  the  amount  thereof  (a). 

Sect.  116.  The  decision  of  the  Court  upon  the  hearing  of  any  appeal 
against  any  such  order,  as  well  upon  the  sufficiency  and  effect  of  the 
statement  of  the  grounds  iu  support  of  the  order  and  appeal,  and  of  the 
copy  or  duplicate  of  the  order  sent  to  the  appellant  parish  or  county,  as 
upon  the  amending  or  refusing  to  amend  the  order  as  aforesaid,  or  the 
statement  of  grounds,  shall  be  final  (b),  and  shall  not  be  liable  to  be 
reviewed  in  any  Court  by  means  of  a  writ  of  certiorari  or  mandamus  or 
otherwise. 

Sect.  117.  In  any  case  in  which  an  order  has  been  made  as  aforesaid, 
and  a  copy  or  duplicate  thereof  sent  as  herein  required,  it  shall  and  may 
be  lawful  for  the  party  who  has  obtained  such  order,  whether  any  notice 
of  appeal  against  such  order  has  or  has  not  been  given,  and  whether  any 
appeal  has  or  has  not  been  entered,  to  abandon  such  order,  by  notice  in 
writing  under  the  hand  or  hands  of  such  party,  or,  where  such  order  has 
been  obtained  by  the  guardians  of  any  union,  under  the  hands  of  any 
three  or  more  of  such  guardians,  to  be  sent  by  post  or  delivered  to  the 
appellant  or  the  party  entitled  to  appeal,  and  thereupon  the  said  order 
and  all  proceedings  consequent  thereon  shall  become  and  be  null  and 
void  to  all  intents  and  purposes  as  if  the  same  had  not  been  made,  and 
shall  not  be  in  any  way  given  in  evidence,  in  case  any  other  order  for 
the  same  purposes  shall  be  obtained:  Provided  always,  that  in  all  cases 
of  such  abandonment  the  party  so  abandoning  shall  pay  to  the  appellant 
or  tlie  party  entitled  to  appeal  the  costs  which  he  has  incuiTed  by  reason 
of  such  order  and  of  all  subsequent  proceedings  thereon ;  wliich  costs 
the  proper  officer  of  the  Court  before  whom  any  such  appeal  (if  it  had 
not  been  abandoned)  might  have  been  brought  shall,  upon  appHcation, 
tax  and  ascertain  at  any  time,  whether  the  Court  be  sitting  or  not,  upon 
production  to  him  of  such  notice  of  abandonment,  and  upon  proof  to  him 
that  such  reasonable  notice  of  taxation,  together  with  a  copy  of  the  biU 
of  costs,  has  been  given  to  the  overseers,  guardians,  or  clerk  of  the  peace 
abandoning  such  order,  as  the  distance  between  the  parties  shall  in  his 
judgment  require ;  and  thereupon  the  sum  allowed  for  costs,  including 
the  usual  costs  of  taxation,  which  such  officer  is  hereby  empowered  to 
chai'ge  and  receive,  shall  be  indorsed  upon  the  said  notice  of  abandon- 


V.  Liverpool  {Parish)  29  L.  J.,  31.  C 
137,  and  2  EL  #  El.  687.)  Held  also 
that  the  sessions  had  no  power  to 
make  such  amendment.  To  do  so, 
would  be  to  make  a  new  order  upon 
new  and  absent  parties.     {Ibid.) 

{a)  Where,  on  appeal  against  an 
order,  the  quarter  sessions  confirmed 
the  order  subject  to  a  special  case, 
and  the  appellants  afterwards  aban- 
doned their  intention  of  stating  the 
case,  it  was  held  that  an  order  of  a 


subsequent  sessions  granting  the  costs 
of  the  appeal  was  bad.  The  sessions 
at  which  an  appeal  is  heard  alone 
has  jurisdiction  to  grant  costs.  {Seg. 
V.  Staffm-dshire,  1  E.  ^  B.  935;  26 
L.  J.  {N.S.),  M.  C.  179.) 

(i)  "Where  the  quai'ter  sessions 
make  an  amendment  which  they  have 
no  legal  power  to  make,  the  order  for 
such  amendment  is  not  final  under 
this  section.  {Seg.  v.  Liverpool,  2 
El.  S;  El.  687 ;  29  L.  J.,  M.  C.  137.) 


§11. 


ILunattc». 


2.  County 

and  Public 

Lunatic 

Asylums,  etc. 

Provisions  of  this 
Act  as  to  ex- 
penses to  extend 
to  pauper  luna-  * 
tics  sent  to  asy- 
lums under  any 
other  Act,  etc. 


In  cases  of  in- 
quiries and  ap- 
peals guardians 
and  officers  in- 
terested to  have 
access  to  the 
lunatic. 


Expenses  of  the 
burial,  removal, 
or  discharge  of  a 
pauper. 


menfc,  and  the  said  notice  so  indorsed  shall  be  filed  among  the  records  of 
the  said  Court. 

Sect.  118.  The  provisions  of  this  Act  for  and  concerning  the  payment 
of  expenses  incurred  or  to  be  incurred  in  relation  to  paujser  lunatics 
shall  be  apphcable  with  respect  to  persons  confined  as  pauper  lunatics 
sent  to  any  asylum,  registered  hospital,  or  licensed  house  under  any 
other  Act  authorizing  their  reception  therein  as  pauper  lunatics,  and 
(save  as  herein  otherwise  provided  concerning  any  lunatic  who  shall 
appear  to  have  an  estate,  real  or  personal,  apphcable  to  his  maintenance) 
with  respect  to  all  other  lunatics  sent  to  any  asylum,  registered  hospital, 
or  licensed  house  under  any  order  of  a  justice  or  justices  made  under 
this  Act,  or  the  Acts  hereby  repealed,  or  any  of  them,  as  if  such  last- 
mentioned  lunatics  were  at  the  time  of  being  so  sent  actually  chargeable 
to  the  parish  from  which  they  have  been  or  shall  be  sent. 

Sect.  119.  In  every  case  of  an  inquiry,  investigation,  dispute,  or  appeal 
as  to  the  parish  in  which  a  pauper  lunatic  is  settled,  the  guardians, 
clerks  of  the  guardians,  relieving  officers,  and  overseers  of  every  union 
including  any  parish,  or  of  any  parish,  which  parish  respectively  is 
interested  in  such  inquiry,  investigation,  dispute,  or  appeal,  and  every 
person  duly  authorized  by  them  respectively,  and  the  clerk  of  the  peace 
of  any  county  interested  in  such  inquiry,  investigation,  dispute,  or 
appeal,  and  every  person  duly  authorized  by  such  clerk  of  the  peace, 
shall  at  all  reasonable  times  be  allowed  free  access,  in  the  presence 
of  the  medical  attendant,  to  the  lunatic,  to  examine  him  as  to  the 
premises. 

Sect.  120.  On  the  death,  discharge,  or  removal  of  any  pauper  from 
any  asylum,  registered  hospital,  or  licensed  house,  the  necessaiy  ex- 
penses attending  the  burial,  discharge,  or  removal  of  such  pauper  shall 
be  borne  by  the  union  or  parish  (if  any)  to  which  such  pauper  is  charge- 
able, as  hereinbefore  provided,  or  if  such  pauper  be  chargeable  to  a 
county  as  hereinbefore  provided,  then  by  such  county,  and  shall  be  paid 
by  the  guardians  of  such  union  or  parish,  or  by  the  overseers  of  such 
palish  if  not  in  a  union  or  under  a  board  of  guardians,  or  by  the  trea- 
surer of  such  county. 

Sect.  121.  If  any  overseer,  or  any  treasurer  of  any  county,  upon  whom 
any  order  of  justices  for  the  pajonent  of  money  under  the  provisions  of 
this  Act  or  of  any  Act  hereby  repealed  is  made,  shall  refuse  or  neglect 
for  the  space  of  twenty  days  next  after  due  notice  of  such  order  to  pay 
the  money  so  ordered  to  be  paid,  the  said  money,  together  with  the  ex- 
penses of  recovering  the  same,  shall  be  recovered  by  distress  and  sale  of 
the  goods  of  the  overseer  or  treasurer  so  refusing  or  neglecting,  by  war- 
rant under  the  hands  and  seals  of  any  two  justices  hereby  authorized  to 
make  the  order  for  payment  of  the  money  aforesaid,  or  by  an  action  at 
law,  or  by  any  other  proceeding  in  any  Court  of  competent  jurisdiction, 
against  such  overseer  or  treasurer ;  and  if  the  guardians  upon  whom  any 
such  order  is  made  refuse  or  neglect  for  such  time  as  aforesaid  to  pay 
the  money  so  ordered  to  be  paid,  the  same,  together  with  the  expenses 
of  recovering  the  same,  may  be  recovered  by  an  action  at  law  or  by  any 
other  proceeding  in  any  such  Court ;  and  in  case  of  any  such  action  or 
proceeding  no  objection  shaU  be  taken  to  any  default  or  want  of  form  in 
any  order  of  admission  or  maintenance,  or  in  any  certificate  or  adjudica- 
tion under  this  Act,  if  such  order  or  adjudication  shall  not  have  been 
appealed  against,  or  if  appealed  against  shall  have  been  affirmed. 

MiseeUaneous. 

Sect.  122.  Any  physician,  surgeon,  or  apothecaiy  who  sliaR  sign  any  Medical  men 
certificate  contrary  to  any  of  the  provisions  herein  contained  shall  for  ^!|"'"s  false  cer- 
every  such  ofienoe  forfeit  any  sum  not  exceeding  twenty  pounds ;  and   jonf  not  being^""' 


Money  ordered 
to  be  paid  by  any 
clerk,  overseer, 
relieving  officer, 
or  treasurer  to 
be  levied  (in  case 
of  neglect  to 
pay)  by  distress 
or  action. 


650 
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Lunatic 
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medical  men 
giving  certifi- 
cates as  such, 
guilty  of  misde- 
meanour. 

Penalty  on  offi- 
cers or  servants 
ill-treating  luna- 
tics. 


Penalty  on  offi- 
cers, etc.,  allow- 
ing lunatics  to 
escape  or  be 
at  large  wiihout 
permission. 


Visitors  may  sue 
and  be  sued  in  the 
name  of  their 
clerk,  whose  re- 
moval shall  not 
abate  action. 


Secretary  of 
commissioners  in 
lunacy  and  clerks 
to  visitors  may 
prosecute  for 
offences. 


S^unattts. 


§n. 


Penalties  to  be 
recovered  in 
manner  provided 
by  11  *  12  Vict. 
0.43. 

Application  of 
penalties. 


any  physician,  svu-geon,  or  apothecary  who  shall  falsely  state  or  certify 
anything  in  any  certificate  under  tliis  Act,  and  any  person  who  shall 
sign  any  certificate  under  this  Act,  in  which  he  shall  be  described  as  a 
physician,  surgeon,  or  apothecary,  not  being  a  physician,  surgeon,  or 
apothecary  respectively  within  the  meaning  of  this  Act,  shall  be  guilty 
of  a  misdemeanour. 

Sect.  123.  If  any  superintendent,  officer,  nurse,  attendant,  servant,  or 
other  person  employed  ia  any  asylum  strike,  wound,  illtreat,  or  wilfully 
neglect  any  lunatic  confined  therein,  he  shall  be  guilty  of  a  misde- 
meanour, and  shall  be  subject  to  indictment  for  every  such  offence,  or  to 
forfeit  for  every  such  offence,  on  a  summary  conviction  thereof  before 
two  justices,  any  sum  not  exceeding  twenty  pounds  nor  less  than  two 
pounds. 

Sect.  124.  If  any  superintendent,  officei',  or  servant  in  any  asylum 
shall,  through  wilful  neglect  or  connivance,  permit  any  patient  in  any 
case  to  quit  or  escape  from  such  asylum,  or  be  at  large  without  such 
order  as  in  this  Act  mentioned  (save  in  the  case  of  temporary  absence 
authorized  imder  the  regulations  of  the  committee  of  visitors),  or  shall 
secrete  or  abet  or  connive  at  the  escape  of  any  such  person,  he  shall  for 
every  such  offence  forfeit  and  pay  any  sum  not  more  than  twenty  pounds 
nor  less  than  two  pounds. 

Sect.  125.  Every  committee  of  visitors  may  sue  and  be  sued  in  the 
name  of  their  clerk  ;  and  no  action  brought  or  commenced  by  or  against 
any  such  committee  of  visitors  in  the  name  of  their  clerk  shall  abate  or 
be  discontinued  by  the  death  or  removal  of  such  clerk,  but  the  clerk  for 
the  time  being  to  the  visitors  shall  always  be  deemed  plaintiff  or  defen- 
dant in  such  action,  as  the  case  may  be  (a). 

Sect.  126.  It  shall  be  lawful  for  the  secretary  of  the  commissioners  in 
lunacy,  by  their  order,  to  prosecute  or  proceed  against  any  person  for 
any  offence  against  this  Act,  and  for  the  clerk  to  any  committee  of  vi- 
sitors of  any  asylum,  by  their  order,  to  prosecute  or  proceed  against  any 
person  for  any  offence  against  this  Act  committed  by  any  ofiicer  or  ser- 
vant belonging  thereto  or  employed  therein;  and  such  secretary  or 
clerk  acting  as  the  prosecutor  or  complainant  in  any  such  prosecution  or 
proceeding  shall  be  competent  to  be  a  witness  therein,  in  the  same  man- 
ner as  if  he  were  not  such  prosecutor  or  complainant ;  and  no  such  pro- 
secution or  proceeding  shall  abate  or  be  discontinued  by  reason  of  the 
death  or  removal  of  such  secretary  or  clerk,  but  liis  successor  shall  come 
and  be  in  his  place. 

Sect.  127.  All  penalties  and  forfeitures  imposed  by  tliis  Act  shall  and 
may  be  recovered  summarily  before  two  justices  in  manner  provided  by 
the  Act  of  the  twelfth  year  of  her  Majesty,  "  to  facilitate  the  Perform- 
ance of  the  Duties  of  Justices  of  the  Peace  out  of  Sessions,  within  Eng- 
land and  Wales,  with  respect  to  summary  Conviotions  and  Orders ; "  and 
such  penalties  and  forfeitm-es,  when  recovered  upon  proceedings  taken 
by  the  secretary  of  the  commissioners,  shall  be  paid  to  such  secretary, 
and  be  applied  and  accounted  for  by  him  in  like  manner  as  money  re- 
ceived for  licences  for  the  reception  of  lunatics  granted  by  the  said  com- 
missioners, and  when  recovered  upon  proceedings  taken  by  the  clerk  to 
any  committee  of  visitors  of  any  asylum  shall  be  paid  to  the  treasurer 
of  such  asylum,  to  be  by  him  applied  for  the  pm-poses  of  such  asylum  in 
such  manner  as  such  committee  may  tliink  fit  and  direct,  and  in  all 
other  cases  shall  be  paid  to  the  treasurer  of  the  county  or  borough  for 
which  the  justices  by  whom  the  person  convicted  of  such  offence  have 
acted  in  such  conviction. 


(a)  See  Moffat  v.  Dickson,  and  Kendall  v.  Kinff,  cited  ante,  612. 
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Sect.  128.  Any  person  who  thinks  himself  aggi'ieved  by  any  order  or      2.  County 
determiaation  of  any  justices  under  this  Act,  other  than  orders  adjudi-     and  Publie. 
eating  as  to  the  settlement  of  any  lunatic  pauper,  and  providing  for  his        Lunatic 
maintenance,  may,  within  four  calendar  months  after  such  order  or  de-   Asylums,  etc. 

termination  made  or  given,  appeal  to  the  general  or  quarter  sessions,  the   

person  appeahng  having  first  given  at  least  fourteen  clear  days'  notice  iu  Power  of  appeal 
writing  of  such  appeal  and  the  nature  and  matter  thereof  to  the  person  session'sT'^  " 
appealed  agaiust,  and  forthwith  after  such  notice  entering  into  a  recog- 
nizance before  some  justice  of  the  peace,  with  two  sufficient  sureties, 
conditioned  to  try  such  appeal,  and  to  abide  the  order  and  award  of  the 
said  court  thereupon ;  and  the  said  general  or  quarter  sessions,  upon 
proof  of  such  notice  and  recognizance  having  been  given  and  entered 
into,  shall  in  a  summary  way  hear  and  determine  such  appeal,  or,  if  they 
thinli:  proper,  adjourn  the  hearing  thereof  untU  the  next  general  or 
quarter  sessions,  and  if  they  see  cause  may  reduce  any  penalty  or  for- 
feiture to  not  less  than  one-fourth  of  the  amount  imposed  by  this  Act, 
and  may  order  any  money  to  be  returned  which  shall  have  been  levied 
in  pursuance  of  such  order  or  determination,  and  may  also  award  such 
further  satisfaction  to  be  made  to  the  party  injured,  or  such  costs  to 
either  of  the  pai'ties,  as  they  shall  judge  reasonable  and  proper ;  and  all 
such  determinations  of  the  said  general  or  quarter  sessions  shaU  be  final, 
binding,  and  conclusive  upon  all  parties  to  all  intents  and  pm'poses 
whatsoever. 

Sect.  129.  The  council  of  every  borough  which  shall  within  six  months 
after  the  passmg  of  this  Act,  by  writing  imder  their  common  seal,  give 
notice  to  one  of  her  Majesty's  principal  secretaries  of  state  of  the  inten- 
tion of  such  council  to  take  upon  itself  the  duties,  powers,  and  authoii- 
ties  herein-before  imposed  or  conferred  upon  or  given  to  the  justices  of 
the  borough,  shall  from  and  after  the  giving  of  such  notice  be  subject  to 
and  have  and  exercise  all  the  duties,  powers  and  authorities  of  and  for 
erecting  and  providing  asylums  and  carrying  into  execution  the  purposes 
of  this  Act  which  by  this  Act  are  imposed  or  conferred  upon  or  given  to 
the  justices  of  such  borough,  or  upon  any  committee  of  visitors  to  be 
appointed  as  directed  by  tliis  Act,  and  all  Uabilities  and  contracts  in- 
cuiTed  or  entered  into  by  such  justices  or  connnittee  on  behalf  of  such 
borqugh  under  this  Act,  or  any  Act  hereby  repealed,  shall  thereupon  be- 
come transferred  to  and  obhgatory  upon  such  council  to  the  same  extent 
as  they  would  have  been  binding  or  obligatory  on  siich  justices  or  com- 
mittee, and  all  matters  and  tilings  wliich  in  this  Act  are  required  to  be 
done  at  any  general  or  quarter'  sessions,  or  at  any  meeting  of  the  justices 
of  such  borough,  may  and  shall  thenceforth  be  done  at  any  meeting  of 
the  ooimcil  of  such  borough,  and  aU  notices  which  by  this  Act  are  re- 
quired to  be  given  to  or  by  the  clerk  of  the  peace  shall  and  may  thence- 
forth be  given  to  or  by  the  town  clerk  of  such  borough. 

Sect,  130.  It  shall  and  may  be  lawful  for  the  council  of  any  such 
borough  to  confer  upon  any  committee  to  be  appointed  by  such  council 
such  of -the  powers  and  authorities  which  by  this  Act  are  conferred  upon 
any  committee  of  visitors  to  be  appointed  thereunder,  as  to  such  council 
shall  seem  fit. 

Sect.  131.  Every  city,  town,  liberty,  parish,  place,  or  district,  not  being 
a  borough  or  part  of  a  borough  within  the  meaning  of  this  Act,  shall  for 
all  the  purposes  of  this  Act  be  annexed  to  and  be  treated  and  rated  as 
part  of  the  county  within  which  the  same  is  situate,  or  if  such  city,  town, 
liberty,  parish,  place,  or  district  be  situate  partly  in  one  coimty  and  partly 
in  another,  then  to  and  as  part  of  such  one  of  the  same  counties  as  such 
city,  town,  liberty,  parish,  place,  or  district  may  have  been  annexed  to 
under  the  said  Act  of  the  eighth  and  ninth  years  of  her  Majesty,  hereby 
repealed,  or  if  not  already  so  annexed,  then  to  and  as  part  of  such  one 
of  the  same  counties  as  one  of  her  Majesty's  principal  secretaries  of 


Committee  ap- 
pointed by  coun- 
cil to  have  same 
powers  as  com- 
mittee of  visitors. 
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state  shall  by  writing  under  his  hand  and  seal  direct,  and  shall  con- 
tribute rateably  to  the  expenses  of  the  asylum  of  the  county  to  which  it 
is  or  shall  be  so  annexed,  whether  such  asyliun  have  been  provided  be- 
fore or  after  the  passing  of  tliis  Act,  and  shall  for  the  purposes  of  tMs 

Act  be  within  the  jurisdiction  of  the  justices  of  such  county ;  and  in 

every  case  in  which  any  such  city,  town,  liberty,  parish,  place,  or  district 
as  aforesaid  is  or  shall  be  annexed  to  a  county  in  which  an  asylum  has 
been  or  shall  have  been  already  erected  or  provided,  and  such  city,  town, 
liberty,  parish,  place,  or  district  shall  not  have  contributed  as  provided 
by  law  towards  the  expenses  incurred  in  erecting  or  providing  such  asy- 
lum, the  present  or  any  future  committee  of  visitors  of  such  asylum  shall, 
as  soon  as  conveniently  may  be  after  the  passing  of  this  Act,  or  after 
such  annexation,  fix  a  sum  to  be  paid  by  the  city,  town,  liberty,  parish, 
place,  or  district  so  annexed  towards  the  expenses  then  already  incurred 
in  erecting  or  providing  such  asylum,  in  due  proportion  to  the  popula- 
tion of  such  city,  town,  Uberty,  parish,  place  or  district,  and  of  the 
county  to  which  it  shall  be  annexed,  according  to  the  last  returns  under 
the  authority  of  Parliament,  and  the  same  shall  be  paid  by  every  such 
city,  town,  liberty,  parish,  place,  or  district  to  the  treasurer  of  siich  asy- 
lum, and  shall  be  levied  and  raised  by  such  city,  town,  liberty,  parish, 
place,  or  district  by  a  rate  to  be  made  therein  in  the  same  manner  as  any 
rate  to  be  made  therein  for  the  purpose  of  levying  or  raising  any  other 
moneys  hereby  directed  to  be  levied  and  raised  for  the  pm-poses  of  this 
Act ;  and  the  justices  for  the  county  to  wliich  such  city,  to^vn,  liberty, 
parish,  place,  or  district  is  or  shall  be  annexed  as  aforesaid  in  general  or 
quarter  sessions,  are  hereby  authorized  and  required  to  make  such  rate 
as  aforesaid ;  and  the  sum  so  paid  by  such  city,  town,  liberty,  parish, 
place,  or  district  shall  be  applied  by  the  treasirrer  of  the  asylum  to  whom 
the  same  shall  have  been  paid  in  such  maimer  as  the  committee  of  vi- 
sitors shall  direct,  according  to  the  provisions  ai»d  for  cari-ying  into  exe- 
cution the  purposes  of  this  Act. 

liiterpretaiion  of       Sect.  132.  In  this  Act  the  words  and  expressions  following  shall  have 
""^""'  the  several  meanings  hereby  assigned  to  them,  unless  there  be  some- 

thing in  the  subject  or  context  repugnant  to  such  construction ;  (that  is 
to  say,) 

"  County  "  (a)  shall  mean  every  county,  riding,  and  division  of  a  county. 

county  of  a  city,  county  of  a  town,  and  shall  include  every  city,  town, 

parish,  place,  or  district  by  this  Act  annexed  to  a  county  for  the 

purposes  hereof: 

"  Borough"  shall  mean  every  borough  town  and  city  corporate  having 

a  quarter  sessions,  recorder,  and  clerk  of  the  peace : 
"Parish"  shall  mean  any  parish,  township,  vill,  titliing,  extra-paro- 

cliial  place,  or  place  maintaining  its  own  poor : 
"  Union  "  shall  mean  a  union  of  parishes  formed  under  the  Act  of  the 
fifth  year  of  King  William  the  Fom-th,  intituled  "  An  Act  for  the 
Amendment  and  better  Administration  of  the  Laws  relating  to  the 
Relief  of  the  Poor  in  England  and  Wales,"  or  imder  the  Act  of  the 
twenty-second  year  of  King  George  the  Tliird,  (b)  intituled  "  An  Act 
for  the  better  Relief  and  Employment  of  the  Poor,"  or  incorporated 
or  united  for  the  relief  or  maintenance  of  the  poor  under  any  local 

Act  I 


(«)  The  25  &  26  Vict.  o.  Ill,  s. 
48,  post,  enacted  that  so  much  of 
this  section  as  enacts  that  the  word 
county  shall  mean  a  county  of  a  city 
or  county  of  a  town,  should,  except 
with  respect  to  the  city  of  London, 
be  repealed.  The  28  &  29  Vict.  c. 
80,  post,  provides  (sect.  1)  that  the 


word  "  county,"  in  this  Act,  and  the 
Acts  construed  therewith,  shall  be 
construed  to  include  every  county 
of  a  city  or  county  of  a  town  having 
quarter  sessions  and  a  clerk  of  the 
peace  and  no  recorder. 

(i)  See  Zeatham  v.  Bolton  U  Sands, 
35  X.  /.,  M.  C.  62. 
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"  Lunatic  "  shall  mean  and  include  every  person  of  unsound  mind,  and 
every  person  being  an  idiot ; 

"  Pauper  "  shall  mean  every  person  maintained  wholly  or  in  part  by 
or  chargeable  to  any  parish,  union,  or  county : 

"  Justice  "  shall  mean  justice  of  the  peace : 

"  Officiating  Clergyman  of  the  Parish  "  shall  include  the  chaplain  of 
the  workhouse  of  the  same  parish,  or  of  the  workhouse  of  a  union 
to  which  such  parish  belongs : 

"Guardians"  shall  mean  guardians,  governors,  directors,  managers, 
or  acting  guardians,  entitled  to  act  in  the  ordering  of  relief  to  the 
poor  from  poor  rates  : 

"  Overseer "  shall  mean  overseer  of  the  poor  of  any  parish,  or  anj' 
person  acting  as  such : 

"  Relieving  Officer  "  and  "  Clerk  of  the  Guardians  "  shall  respectively 
mean  such  relieving  officer  and  clerk  of  the  guardians,  and  any  per- 
sons acting  as  such  respectively : 

"  Clerk  of  the  Peace  "  shall  mean  every  clerk  of  the  peace,  and  every 
person  acting  as  such,  or  any  deputy  duly  appointed : 

"Physician,"  "Surgeon,"  and  "  Apothecary "  (a)  shall  respectively 
mean  a  physician,  surgeon,  and  apothecary  duly  authorized  or  li- 
censed to  practice  as  such  by  or  as  a  member  of  some  college,  uni- 
versity, company,  or  institution  legally  established,  and  qualified  to 
grant  such  authority  or  licence,  in  some  part  of  the  United  Kingdom, 
or  having  been  in  practice  as  an  apothecary  in  England  or  Wales 
on  or  before  the  fifteenth  day  of  August  one  thousand  eight  hundred 
and  iifteen,  and  being  in  actual  practice  as  a  physician,  surgeon,  or 
apothecary : 

"  Treasurer  of  the  borough  "  shall  mean  every  officer  who  has  the 
custody  of  any  moneys  raised  by  a  borough  rate : 

"  Treasurer  of  tlje  county  "  shall  mean  every  officer  who  has  the  cus- 
tody of  any  county  rate,  or  of  any  rate  of  any  city,  town,  parish, 
place,  or  district  by  this  Act  annexed  to  a  county  for  the  pm-poses 
hereof: 

■'  Coimty  rate  "  shall  mean  a  county  rate  and  any  funds  assessed  upon 
or  raised  in  or  belonging  to  any  county  in  the  nature  of  county 
rates,  and  applicable  to  the  purposes  to  which  county  rates  are  ap- 
plicable : 

"  Borough  rate  "  shall  mean  a  borough  fund  or  rate,  and  any  fund 
assessed  upon  or  raised  in  or  belonging  to  any  borough  in  the 
nature  of  borough  rates,  and  applicable  to  the  purposes  to  which 
borough  rates  are  applicable ; 

"  Asylum"  shall  mean  any  asylum,  house,  building,  or  place  already 
ei-eoted  or  provided  under  the  provisions  of  an  Act  passed  in  the 
forty-eighth  year  of  King  George  the  Third,  chapter  ninety-six,  or 
an  Act  of  the  ninth  year  of  King  George  the  Fourth,  chapter  forty, 
or  the  said  Acts  hereby  repealed,  or  any  of  them,  or  subject  to  the 
provisions  of  the  said  Acts  or  any  of  them,  or  to  be  erected  or  pro- 
vided under  the  provisions  of  this  Act. 

Sect.  133.  Nothing  in  this  Act  shall  affect  the  provisions  of  any  of  the  Nothing  to  affect 

following  Acts;  (that  is  to  say),  an  Act  of  the  session  holden  in  the  Ke'eo.^sl'c.s*; 

thirty-ninth  and  fortieth  years  of  King  George  the  Third,  chapter  ninety-  l  &  2  vict.'o.  u,' 

four:  an  Act  of  the  session  holden  in  the  first  and  second  years  of  her  '"54**^CTi^i. 

Majesty,  chapter  fourteen ;  and  an  Act  of  the  session  holden  in  the  third  n'^i  limatios. 
and  fourth  years  of  her  Majesty,  chapter  fifty-four ;  or  any  other  pro- 
visions relating  to  criminal  lunatics. 


48  Geo.  3,  c.  96  j 
9  Geo.  4,  c.  40. 


(a)  The  25  &  26  Vict.  c.  Ill,  s.  47, 
post,  provides  that  "  Phyaician,  Sur- 
geon,    or     Apothecary,"     ■n-hevover 


used  in  this  Act,  "shall  mean  a 
person  registered  under  '  The  Medi- 
cal Act'  "  (21  &  22  Vict.  i;.  90.) 
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Sect;  134.  This  Act  shall  commence  and  come  into  operation  on  the 
first  day  of  November  one  thousand  eight  hundred  and  fifty-three. 
Sect.  135.  This  Act  shall  extend  only  to  England  and  Wales. 

Sect.  136.  This  Act  may  be  cited  as  "  The  Lunatic  Asylums  Act, 
1853." 

SCHEDULES  referred  to  by  the  foregoing  Act. 

Schedule  (A.)  {a). 

Form  of  Agreement  for  uniting  under  the  foregoing  Act  for  the  Purpose 
of  erecting  or  providing  an  asylum  for  the  Reception  of  Lunatics. 

It  is  agreed  this  day  of  by  and  between  the  committees  of 

justices  of  the  peace  for  the  county  [or  cotmtiesl  and  the  borough  [or  boroughs^ 
of  and  the  committee  of  the  subscribers  of  the  lunatic  hospital  of 

[as  the  case  may  he]  severally  appointed  to  treat  for  the  uniting  of  the  said 
county  and  borough  [or  counties  and  boroughs']  [and  Lunatic  hospital, 

as  the  case  may  he]  for  the  purposes  of  an  Act  passed  in  the  year  of 

her  Majesty  Queen  Victoria,  intituled  "An  Act"  [here  insert  the  title  of  this 
Act],  that  the  said  county  [or  counties']  and  borough  [or  boroughs,  and  the  said 
lunatic  hospital,  as  the  case  may  he],  shall  henceforth  be  united  for  the  purposes 
of  the  said  Act ;  and  that  an  asylvmi  for  the  reception  of  Iwiatics  with  all  neces- 
sary buildings,  courts,  yards,  and  outlets,  shall  be  immediately  provided  and  pro- 
perly fitted  up  and  accommodated  for  the  purposes  mentioned  in  the  said  Act ;  and 
that  the  necessary  expenses  attending  the  providing,  building,  fitting  up,  repairs, 
amd  maintenance  of  the  said  asylum  shall  be  defrayed  by  the  said  county  [or 
counties']  and  borough  [or  boroughs  and  lunatic  hospital],  so  united,  in  the  follow- 
ing proportions  {that  is  to  say), — 

Tlie  county  of  five-ninths  of  the  said  expenses. 

The  borough  of  two-ninths  of  the  same. 

The  lunatic  Iwspital  of  two-ninths  of  the  same  [as  the  case  may  he]. 

And  it  is  further  agreed,  that  the  committee  of  visitors  t»  superintend  the  build- 
ing, erection,  and  management  of  the  said  asylum  shall  be  appointed  in  the  follow- 
ing proportions  ;  and  the  justices  of  the  peace  for  the  said  county  of 
shall  appoint  (b)  ,  the  justices  of  the  peace  for  the  borough  of 

shall  appoint  (b)  ,  and  the  subscribers  to  the  said  lunatic  hospital  of 

shall  appoint  (i)  ,  and  the  proportions  in  which  the  said  com- 

mittee of  visitors  are  to  be  appointed  as  aforesaid  m^y  be  from  time  to  time  varied, 
with  the  consent  in  writing  under  the  hands  of  the  greater  number  of  visitors  of 
the  said  county  and  borough  [or  each  of  the  said  counties  and  boroughs]  and  of  the 
greater  number  of  the  visitors  appointed  by  the  said  body  of  subscribers,  and  with 
the  consent  of  the  commissioners  in  lunacy  :  And  hereunto  we,  the  undersigned, 
being  the  major  part  of  each  of  the  committees  of  justices  of  the  people  for  tlie  said 
county  and  borough  [or  counties  and  boroughs]  respectively,  and  the  major  part  of 
the  committee  of  subscribers  to  the  said  lunatic  hospital,  do,  on  behalf  of  the  said 
county  and  borough  [or  counties  and  boroughs]  and  lunatic  hospital,  set  our  hands 
and  seals  (c),  this  day  of  in  the  year 


Schedule  (B.) 

Form  of  Mortgage  and  Charge  upon  tlie  County  or  Borough  Bates  for 
securing  the  Money  borrowed. 


We, 
county  of 


the  chairman  of  the  Court  of  quarter  sessions  of  the  peace  of  the 
holden  at  the  day  of  amd 


(a)  In  agreements  made  since  the 
passing  of  the  18  &  19  Vict.  u.  105 
(see  sect.  3,  post,  664),  this  form  must 
he  varied  so  as  to  provide  for  contri- 
bution of  expenses. 

(J)  Insert  in  these  blanks  either 
the  number  or  the  proportion  of  visi- 
tors; and  where  the  number  of  the 
committee  of  visitors  is  not  fixed  in 


the  agTeement,  but  only  the  propor- 
tions, a  provision  shall  be  made  by 
the  agreement  for  fixing  from  time  to 
time  the  number  of  such  committee, 
(c)  See  18  &  19  Vict.  o.  105,  s.  15 
post,  667,  dispensing  with  sealing, 
and  rendering  valid  orders  and  instru- 
ments which  had  theretofore  been 
duly  signed  but  not  sealed. 


two  other  of  her  Majesty's  justices  of  the  peace  for  the  said  cotmty,  assembled  in 
the  said  Coitrt  [or  we,  the  mayor  and  coimcil  of  the  borough  of  as  the 

case  shall  he],  in  purstiance  of  the  powers  to  us  given  by  an  Act  passed  in  the 
year  of  her  Majesty  Queen  Victoria,  intituled  "  An  Act"  [here  insert 
the  title  of  this  Act],  do  hereby  mortgage  and  charge  all  the  rates  and  funds  to  be 
raised  and  paid  within  the  said  comity  [or  borough,  as  the  case  may  he],  zmder 
the  description  of  county  rates  [or  borough  fund  or  rates'],  with  the  payment  of  the 
sum  of  which  of  ,   hath  advanced  and  paid 

towards  defraying  the  expenses  of  purchasing  lands,  and  for  building  and  repair- 
ing, etc.  [as  the  case  shall  he]  a  lunatic  asylum  for  the  said  county  [or  borough, 
or  the  wnited  counties  and  boroughs  of  etc.,  as  the  case  may  be],  mid  we  do 
hereby  grant  and  confirm  the  same  rates  and  funds  unto  the  said  his 

executors,  administrators,  and  assigns,  for  securing  the  repayment  of  the  said  sum 
of  and  interest  for  the  same  after  the  rate  of  per  centum  per 

annum,  and  do  order  the  treasurer  for  such  county  [or  borough,  etc.,  as  the  case 
shall  be],  to  pay  the  interest  of  the  said  sum  of  half-yearly,  as  the 

same  shall  become  due,  until  the  principal  shall  be  discharged,  at  the  times  and  in 
the  manner  agreed  upon  between  the  said  and  tlie  said  justices  [or  the 

said  mayor  and  council,  as  the  case  may  be],  pursuant  to  the  directions  of  the 
said  Act. 
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Schedule  (C.)  No.  1. 

Names  of  the  pauper  lunatics  in  the  asylum  at 
borough,  etc.,  as  the  case  may  be],  of  on  the 


for  the  county  [or 
day  of  18     . 


Names  of 

those  chargeable  to 

a  Palish. 

Date 

of 

Admission. 

Names  of 

those  chargeable  to 

County. 

Date 

of 

Admission. 

Names  of  Criminals. 

- 

• 

This  is  a  correct  return. 


(Signed) 


Cleric  of  the  Asylu 


Schedule  (C.)  No.  2. 

Names  of  all  private  lunatics  in  the  asylum  at 
borough,  etc.,  as  the  case  may  be],  of  on  the 


for  the  county  [or 
day  of  18     . 


Names. 

Date  of  Admission. 

Tliis  is  a  correct  list. 
Dated 


(Signed) 


rlc  of  the  Asylum. 
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Schedule  D. 

.Form  of  Annual  Return. 

A  true  list  of  all  lunatics,  idiots,  ami  other  persons  of  unsound  mind,  chargeable 

to  the  common  fmid,  or  to   the  parishes  comprised  within  [such  part  of}  the 

union  \as  is  situate']   [or  to  the  parish  of  ]  in  the  county  of 

specifying  the  names,  sex,  and  age  of  each,  mid  whether  dangerous  or 

otherwise,  and  for  what  length  of  time  they  have  been  supposed  to  be  of  unsound 

mind,  and  where  detained  or  how  otherwise  disposed  of  [a). 


to 

1 

■s 

1 

'a 

1 

Where  maintained. 

k 

is 

IS 

% 

0 

S 

g 

0 

S 

1 

0 

"•1 
II 
■si 

II 
1'- 

> 
0 

In  a 

county  or 
borough 
asylum , 

and  what 
asylum, 

and  when 

sent 
thither. 

In  a 

registered 
hospital 

or 

licensed 

house, 

and  where, 

and  when 

sent 

thither. 

In  the 
work- 
house. 

In  lodg- 
ings, or 
boarded 
out,  and 
where, 
and  with 
whom,  by 
name. 

Residing 

with 

relatives, 

and 

where, 

and  with 

whom, 

by  name. 

Signed  by  me  this  day  of  ,  18     . 

A.B., 

Chrk  to  th£  board  of  guardians  of  the  said  union, 
[or  overseer  of  the  said  parish .^ 


ScHEDnLE  E.  (h). 

County  of 
Union  [ox  parish]  of 
District  of 

Qnarterhj  list  of  lunatic  paupers  ivithiii  the  district  of  the  unio/i  of 

[or  t/ie  parish  of  ]  in  the  county  or  borough  of 

not  in  any  asylum,  registered  hospital,  or  licensed  house. 


(a)  Lunatics  chargeatle  to  the 
common  fund,  who  are  in  the  work- 
house, should  be  entered  as  in  the 
county  where  the  workhouse  is  si- 
tuate ;  and  those  who  are  not  in  the 
workhouse,  as  in  the  county  in  which 


they  reside. 

(i)  This  schedule  is  repealed  (hy 
25  &  26  Vict.  c.  Ill,  s.  21),  and  the 
list  must  now  be  made  in  the  form  in 
the  schedule  B.  to  the  25  &  26  Vict, 
c.  Ill,  which  seepost. 


§11. 


%ma,tit». 


Name. 

Sex. 

Age. 

Form  of 

mental 

disorder. 

Duration  of 
present  attack 

of  insanity, 
and,  if  idiotic, 
whether  or  not 

from  birth. 

Where 
and  with 

whom 
resident. 

Date 

of 
Visit. 

In  what  con- 
dition, and  if 
ever  restrained, 
why,  by  what 
means,  and 
how  often. 
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2.  County 

and  Publio 

Lunatic 

Asylums,  etc. 

Schedules. 


I  deela/re  that  I  have  personally  exmnined  the  several  persons  whose  names  are 
specified  in  this  list,  on  the  days  set  opposite  to  their  names,  and  that  they  are  all 
[or  all  except  A.  B.,  CD.,  and  E.  i^.]  properly  taken  care  of,  and  may  properly 
remain  out  of  an  asylum,  and  that  these  are  the  only  pauper  lunatics,  to  the  best  of 
my  knowledge,  in  the  district  of  the  union  [or  in  the  parish']  of 

who  are  not  in  an  asylum,  registered  hospital,  or  duly  licensed  house. 


Dated  the 


{Signed)  A.  B.,  Medical  ojieer  of  the 

of  the  union  [or  parish"]  of 

day  of  one  thousand  eight  hundred  and 


district 


Schedule  (F.)  No.  1. 

Order  for  the  Reception  of  a  Pauper  Patient. 

I,  C.  D.  [in  the  case  of  a  single  justice  of  the  peace,  or  in  the  ease  of  two 
justices,  or  of  a  clergyman  and  relieving  officer,  etc.,  we,  C.  D.  and  H.  F.],  the 
undersigned,  hawing  called  to  my  [or  our]  assistance  a  physician  [or  surgeon,  or 
apothecary,  as  the  case  may  be],  and  having  personally  examined  A.  B.,  a  pauper 
[omit  the  words  "  a  pauper  "  when  the  lunatic  is  not  a  pauper],  and  being 
satisfied  that  the  said  A.  B.  is  a  lunatic  [or  an  idiot,  or  a  person  of  unsound  mind], 
[add,  where  the  lunatic  is  sent  as  heing  wandering  at  large,  the  words  "  wan- 
dering at  large,"  and  in  the  case  of  a  lunatic  sent  by  virtue  of  the  authority 
given  to  two  justices,  add  "  not  under  proper  care  and  control,"  or  "and  is  a-uelly 
treated  [or  neglected]  by  the.  person  having  the  care  or  charge  of  him,"  as  may  ap- 
pear to  the  justices  to  he  the  case],  and  a  proper  person  to  be  taken  charge  of  amd 
detained  under  care  and  treatment,  hereby  direct  you  to  receive  the  said  A.  £.  as  a 
patient  into  your  asylum  [or  hospital,  or  house].  Subjoined  is  a  statement  re- 
specting tlie  said  A.  B, 

(Signed)  C.  D. 

(a)     A  justice  of  the  peace  for  the  dty  or  borough 
of  [or  an  or  the  ojjiciating 

clergyman  of  the  parish  of  ]. 

(Signed)  E.  F. 

The  relieving  officer  of  the  union  or  parish 
of  [or   an  overseer  of   the 

parish  of  ]. 


Dated  the 


day  of 


,  one  thousand  eight  hundred 


(a)  To  be  signed  by  two  justices,  where  required  by  the  foregoing  Act. 
VOL.  III.  ^  ^ 


%\mntit». 


§TI. 
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2.  County  To                      superintendent  of  the  asylum  for  tJie 

and  Public  county  of                      ,  or  tlie  lunatic  hospital  of 

Lunatie  >  or  proprietor  of  the  licensed 

Asylums,  etc.  '"""^ "/                          [describing  the  aaylvun, 

hospital,  or  house]. 

Schedules.  Note. — ^Where  the  order  directs  the  lunatic  to  he  received  into  any  asylum 

other  than  an  asylum  of  the  county  or  horou^h  in  which  the  parish  or  place 
from  which  the  lunatic  is  sent  is  situate,  or  mto  a  registered  hospital  or  li- 
censed house,  it  should  state  that  the  justice  or  justices  or  other  persons 
making  the  order  is  or  are  satisfied  that  there  is  no  asylum  of  such  county  or 
borough,  or  that  the  asylum  or  asylums  thereof  is  or  are  fuU ;  or  (as  the  case 
may  require)  the  special  circumstances  by  reason  whereof  the  luna,tic  cannot 
conveniently  be  taken  to  an  asylum  for  such  first-mentioned  county  or 
borough. 

Statement  (a). 

\If  any  particulars  in  this  Statement  be  not  known,  the  fact  to  be  so 
stated.] 

Name  of  patient,  and  Christian  name,  at  length. 

Sex  and  age. 

Married,  single,  or  widowed. 

Condition  of  life,  and  previous  occupation  (if  any). 

The  religious  persuasion,  as  far  as  known. 

Previous  place  of  abode. 

Whether  first  attack. 

Age  (if  known)  on  first  attack. 

When  and  where  previously  under  care  and  treatment. 

Duration  of  existing  attack. 

Supposed  cause. 

Whether  subject  to  epilepsy. 

Whether  suicidal. 
■     Whether  dangerous  to  others. 

Parish  or  union  to  which  the  lunatic  is  chargeable  (if  a  pauper  or  destitute 
lunatic). 

Name  and  Christian  name  and  place  of  abode  of  the  nearest  known  relative 
of  the  patient,  and  degree  of  relationship  (if  known). 

I  certify  that  to  the  best  of  my  knowledge  the  above  particulars  are 
correctly  stated. 

(Signed) 
[In  the  case  of  a  pauper,  to  be  signed  by 
the  relieving  officer  or  overseer.] 


Schedule  (F.)  No.  2  (6). 

Order  for  the  Reception  of  a  Private  Patient. 

I,  the  undersigned,  hereby  request  you  to  receive  A.  B.,  a  lunatic  [or  an  idiot, 
or  a  person  of  unsound  mind'],  as  a  patient  into  yowr  asylmn.  Subjoined  is  a 
statement  respecting  the  said  A.  S. 

(SignedJ  Name. 

Occupation  (if  any). 
Place  of  abode. 

Degree  of  relationship  (if  any),  or  other 
circumstance  of  connection  with  the 
patient. 


(a)  Wherever  possible,  the  name 
and  address  of  one  or  more  relations 
of  the  lunatic  must  now  be  inserted 
in  the  order,  25  &  26  Vict.  c.  Ill, 
B.  25,  post,  673. 


(i)  See  sect.  74,  ante,  632,  and  note 
{a)  thereon  as  to  the  subsequent  pro- 
visions of  26  &  26  Vict.  c.  Ill,  in 
respect  to  orders  for  the  reception  of 
■private  patients. 


§  II.  iLttttattCB,  659 

Dated  this  day  of                           one.  thousand  eight  hundred      2.  County 

"""^  •  and  Public 

^0  ,  superintendent  of  the  asyltimfor  the  county  [or  borough']        Lunatic 

of  [describing  the  afeylum].  Asylums,  etc. 

Statement. 

\If  any  of  the  particulars  in  this  Statement  he  not  known,  the  fact 
to  lie  so  stated^ 

Name  of  patient,  with  Christian  name,  at  length. 

Sex  and  age. 

Married,  single,  or  widowed. 

Condition  of  life,  and  previous  occupation  (if  any). 

The  religious  persuasion,  as  far  as  kaown. 

Previous  place  of  ahode. 

Whether  first  attack. 

Age  (if  known)  on  first  attack. 

when  and  where  previously  under  care  arid  treatment. 

Duration  of  existing  attack. 

Supposed  cause. 

Whether  subject  to  epilepsy. 

Whether  suicidal. 

Whether  dangerous  to  others. 

WTiether  found  lunatic  by  irlquisition,  and  date  of  commission  or  order  for 
inquisition. 

Special  circumstances  (if  any)  preventing  the  patient  •being  examined, 
before  admission,  separately  by  two  medical  practitioners. 

(Signed)  Name. 

Where  the  person  signing  the  statement  is  not  the  person  who  signs  the 
order,  the  following  particulars  concerning  the  person  signing  the  state- 
ment are  to  be  added;  viz., — 

Occupation  (if  any). 

Place  of  abode. 

Degree  of  relationship   (if  any),  or  other 

circumstances    of    connection   with   the 

patient. 


Schedule  (F.)  No.  3. 

Form  of  Medical  Certificate  {a). 

I,  the  undersigned  [here  set  forth  the  qualification  entitling  the  person 
<;ertifying  to  practise  as  a  physician,  surgeon,  or  apothecary,  ex.  gr.,  "  being 
a  Fellow  of  the  Jtoyal  College  of  Physicians  in  London "]  and  being  in  actual 
practice  as  a  [physician,  surgeon,  or  apothecary,  as  the  case  may  be],  hereby 
certify,  that  I,  on  the  day  of  ,  at  [here 

insert  the  street  and  number  of  the  house  (if  any)  or  other  like  particulars], 
in  the  county  of  [in  any  case  where  more  than  one  medical  cer- 

tificate is  required  by  this  Act,  here  insert  separately  from  any  other  medical 
practitioner']  personally  examined  A.  B.  of  [insert  residence  and 

profession  or  occupation,  if  any],  and  that  the  said  A.  IS.  is  a  [lumatic,  or  an 
idiot,  or  a  person  of  unsound  mind],  and  a  proper  person  to  be  taleen  charge  of  and 
detained  under  care  and  treatment,  and  that  I  have  formed  this  opinion  upon  the 


(ffi)   See   provisions  as  to  defective  certificates,  25   &  26  Vict.  c.   Ill, 
s.  27,  post,  674. 

3u2 
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2.  County  1.  Facts  indicating  insanity  observed  by  mysplf  [here  state  the  facts]. 

and  Public  2.  Other  facts  (if  any)  indicating  insanity  commimicated  to  me  by  others  [here 
Lunatic  state  the  information,  and  from  whom]. 
Asylums,  etc.  (Signed) 
.  Place  of  abode. 

Schedules.  Bated  this                          day  of                         ,  one  thousand  eight  hundred 


Schedule  (F.)  No.  4. 
Notice  of  Admission. 

I  hereby  give  you  notice,  that  A.  B.  was  admitted  into  this  asylum  as  a  private 
[or  pauperl  patient  on  the  day  of  ,  and  J  hereby  trans- 

mit a  copy  of  the  order  and  statement  and  medical  certificates  [or  certificatel  on 
which  he  was  received. 

[If  a  private  patient  he  received  upon  one  certificate  only,  the  special 
circumstances  which  have  prevented  the  patient  from  heiug  examined  hy  two 
medical  practitioners  to  he  here  stated,  as  in  the  statement  accompanying  the 
order  for  admission.] 

Subjoined  is  a  statement  with  respect  to  the  mental  and  bodily  condition  of  the 
above-named  patient. 


Dated  the 
and 


Clerk  of  Asylum, 

day  of  ,  one  thousand  eight  hundred 


Statement. 

I  have  this  day  [some  day  not  less  than  two  clear  days  after  the  admission 

of  the  patient]  seen  and  examined  ,  the  patient  mentioned  in  the 

above  notice,  and  hereby  certify  that  with  respect  to  mental  state  he  [or  she"] 

,  and  that  with  respect  to  bodily  health  and  condition  he  [or 


Dated  the 


Medical  office  of 
day  of 


Asylum. 
,  one  thousand  eight  hundred 


Schedule  (F.)  No.  5. 
Form  of  Notice  of  Discharge,  Removal,  or  Death  (a). 

I  hereby  give  you  notice,  that  pauper  [or  a  private]  patient  admitted 

into  this  asylum  on  the  day  of  was  discharged  therefrom 

recovered  [or  relieved,  or  not  improved],  or  was  removed  to  [mentioning  the  asy- 
lum, etc.]  relieved  [or  not  improved],  by  the  authority  of  ,  or  died 
therein  in  the  presence  of                   ],  on  the                     day  of 


Dated  the 


day  of 


(Signed) 

Cle^-h  of  the 
One  thousand  eight  hundred  and 


In  case  of  death,  add,  "  7  certify  that  the  apparent  cause  of  death  of  the 
said^  [as  ascertained  hy  post-mortem  examination  (if  so),] 


(Signed) 
Medical  Officer  of  the 


Asylum. 


{a)  In  case  of  death,  notice  of  such  the  relations)  of  the  patient  named  in 
death  must  he  sent  hy  post,  in  a  pre-  the  order  for  his  or  her  reception  25 
paid  letter,  to  the  relation  (or  one  of      &  26  Vict.  o.  Ill,  s.  25,  post  673 '    - 
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Date. 

Number  of 

patients. 

Patients  who  are,  or 

since  the  last  entry  have 

been,  nnder  restraint 

or  in  seclusion,  when 

and  for  what  period,  and 

reasons,  and,  in  case 

of  restraint,  by  what 

means. 

Patients  under  medi- 
cal treatment,  and 
for  what,  if  any, 
bodily  disorder. 

Deaths,  inju- 
ries, and 
violence  to 
patients  since 
the  last  entry. 

M. 

F. 

Males. 

,    Females. 

Males. 

Females. 

The  18  &  19  Vict.  c.  105,  intituled,  "  An  Act  to  amend  the  Lunatic 
Asylums  Act,  1853,  and  the  Acts  passed  in  the  Ninth  (6)  and  Seven- 
teenth Years  (c)  of  Her  Majesty,  for  the  Regulation  of  the  Care  and 
Treatment  of  Lunatics  "  (14th  August,  1855),  enacts  as  foUows  : — 

Sect.  1.  Section  three  of  the  "Lunatic  Asylums  Act,  1853  "  (d),  shaR 
extend  to  empower  the  justices  of  any  one  county  or  borough  to  autho- 
rize any  committee  of  justices  elected  for  such  county  or  borough  there- 
under to  treat  and  enter  into  an  agreement  for  uniting  with  the  sub- 
scribers to  any  such  hospital  as  therein,  mentioned,  and  it  shall  not  be 
necessary  that  any  other  county  or  borough  be  a  party  to  such  agree- 
ment ;  and  section  five  of  the  said  Act  {e)  shall  extend  to  empower  any 
such  committee  of  visitors  as  therein  mentioned  to  enter  into'  an  agree- 
ment for  uniting  with  the  subsciibers  to  any  such  hospital  alone. 

Sect.  2.  "When  two  or  more  committees  agree  to  unite  under  the 
"  Lunatic  Asylums  Act,  1858,"  or  under  that  Act  as  amended  by  this 
Act,  the  proportion  in  which  the  expenses  of  carrying  into  execution  the 
purposes  of  the  said  Act  shall  be  charged  upon  and  raised  by  each 
county  and  borough  so  uniting  may  be  calculated  and  fixed  according 
to  the  extent  of  the  accommodation  which  in  the  judgment  of  the  com- 
mittees entering  into  such  agreement  will  be  required  for  the  pauper 
lunatics  of  such  county  and  borough  respectively;  and  the  power  in  sec- 
tion sixteen  (/)  of  the  "  Lunatic  Asylums  Act,  1853,"  of  repealing  or 
altering  the  stipulations  of  any  agreement  for  uniting,  shall  extend  to 
authorize  the  alteration  thereof  by  readjusting  the  proportions  in  which 
the  expenses  aforesaid  shall  be  charged  on  each  county  and  brought  and 
the  subscribers  (if  any)  uniting,  or  any  of  the  said  parties,  and,  where  the 


18  &  19  Vict. 
0.  105. 


Any  single 
county  or 
borough  may 
unite  with  the 
subscribers  to  a 
hospital,  and  any 
committee  of 
visitors  of  an 
existing  asylum 
may  so  unite. 


The  proportion 
of  expenses  be- 
tween any  county 
and  borough 
may  be  fixed 
with  reference  to 
accommodation 
likely  to  be 
required. 


(a)  In  the  case  of  an  asylum  receiv- 
ing both  pauper  and  private  patients, 
a  separate  journal  is  to  be  kept  in  the 
above  form  for  each  class. 

(*)  8  &  9  Vict.  c.  100,  i>osit,-678. 


(c)  16  &  17  Vict.  c.  9%  post. 
Id)  See  ante,  602. 
ie)  See  ante,  603. 
(/)  See  ante,  607. 
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Agreements  for 
uniting  to  be 
hereafter  entered 
into  to  stipulate 
for  contribution 
by  counties  and 
boroughs  accord, 
ing  to  their 
respective  popu- 
lations, where 
not  fixed  accord- 
ing to  foregoing 
provision. 


Where  agree- 
ment for  uniting 
already  entered 
into,  expenses 
are  to  be  contri- 
buted in  propor- 
tion to  their 
respective  popu- 
lations, save 
■where  fixed 
under  the  fore- 
going provision. 


Where  there  is  a 
dissolution  of  a 
union  a  new 
asylum  to  be 
provided. 


Provisions  to 
apply  to  councils 
of  boroughs 
where  they  have 
taken  upon 
themselves  the 
execution  of  the 
"Lunatic  Asy- 
lums Act, 
1863  "  (c). 


eomimttee  of  visitors  think  fit,  by  fixing  as  aforesaid,  according  to  the 
probable  extent  of  accommodation  required,  the  proportion  in  which  each 
comity  and  borough  is  to  contribute  to  such  expenses ;  and  where  the 
proportions  of  any  contributions  are  fixed  accordmg  to  the  probable  ex- 
tent of  accommodation  requii'ed  as  aforesaid,  the  agreement  shall  specify 
that  such  proportions  are  fixed  according  to  that  basis. 

Sect.  3.  Where  an  agreement  for  uniting  is  hereafter  entered  into 
under  the  "  Lunatic  Asylums  Act,  1853,"  or  under  that  Act  as  amended 
by  this  Act,  and  the  proportion  in  which  the  expenses  of  carrying  the 
purposes  of  the  said  Act  into  execution  are  to  be  charged  upon  each 
county  and  borough  is  not  fixed,  under  the  foregoing  provision,  with 
reference  to  the  probable  extent  of  accommodation  required,  the  agree- 
ment shall  stipulate  that  such  expenses,  or,  where  any  committee  of  sub- 
scribers of  a  limatic  hospital  are  a  party  to  the  agreement,  then  that  the 
aggregate  amount  to  be  contributed  by  the  counties  and  boroughs  to- 
wards such  expenses,  shall  be  from  time  to  time  charged  upon  and 
raised  by  the  counties  and  boroughs  in  proportion  to  their  respective 
populations  as  stated  in  the  last  return  for  the  time  being  made  of  the 
same  under  the  authoiity  of  Parliament,  and  such  agreement  shall  be 
varied  from  the  form  in  schedule  (A.)  (a)  to  the  "  Lunatic  Asylums  Act, 
1853,"  accordingly. 

Sect.  4.  Where  an  agreement  for  uniting  has  been  already  entered 
into  under  the  "  Lunatic  Asylums  Act,  1853,"  or  any  former  Act,  the 
expenses  of  carrying  into  execution  any  such  Act,  or,  where  any  com- 
mittee of  subscribers  is  a  party  to  the  agreement,  the  aggregate  amount 
to  be  contributed  by  such  counties  and  boroughs,  shall  be  from  time  to 
time  charged  upon  and  raised  by  the  counties  and  boroughs  united  in 
proportion  to  their  respective  populations  as  stated  in  the  last  return  for 
the  time  being  made  of  the  same  under  the  authority  of  Parliament,  save 
where  such  expenses  are  ad.justed  and  fixed  under  the  foregoing  provi- 
sion according  to  the  probable  extent  of  accommodation  required. 

Sect.  5.  To  the  intent  that  due  provision  may  be  made  for  the  recep- 
tion and  care  of  the  pauper  lunatics  of  counties  and  boroughs  parties  to 
unions  upon  the  dissolutions  of  such  unions  (b),  the  justices  of  every 
county  and  borough  united  (either  alone  or  with  any  subscribers)  shall, 
before  any  dissolution  of  their  union  takes  efiect,  at  a  general  or  quarter 
sessions  for  such  comity,  or  at  a  special  meeting  of  the  justices  of  such 
borough  (as  the  case  may  require),  elect  a  committee  to  provide  an 
asylum  for  their  comity  or  borough,  and  authorize  such  committee  to 
proceed  for  that  pm'pose  in  manner  by  the  "  Lunatic  Asylums  Act,  1853," 
provided  in  the  case  of  a  comity  or  borough  not  having  an  asylum ;  and 
aU  the  provisions  of  the  said  Act  and  this  Act  applicable  to  a  com- 
mittee elected  to  provide  an  asylum  in  the  case  of  a  county  or  borough 
not  having  an  asylum  shall  be  apphcable  to  the  committee  elected  under 
this  provision. 

Sect.  6.  Where  the  council  of  a  borough  has  taken  upon  itself,  imder 
the  "Lunatic  Asylums  Act,  1853,"  or  the  Act  of  the  session  holden  in 
the  eighth  and  ninth  years  of  her  Majesty,  chapter  one  hundred  and 
twenty- six  (rf),  the  duties,  powers,  and  authorities  imposed  or  conferred 
upon  or  given  to  the  justices  of  the  borough,  such  council  shall  be 
subject  to  and  have  and  exercise  the  duties,  powers,  and  authorities  by 
this  Act  imposed  or  conferred  upon  the  justices  of  a  borough  or  any  com- 
mittee elected  by  them ;  and  such  coimcil  may  confer  upon  any  corn- 


See  ante,  654. 

As  to  mode  of  dissolution,  see 
16 '&  17  Vict.  c.  97,  s.  39,  ante,  615. 

(c)  As  to  the  mode  in  which  councils 
of  boroughs  may  take  upon  them- 


selves the  powers  of  the  "Lunatic 
Asylums  Act,  1853,"  see  16  &  17 
Vict.  c.  97,  8.  8,  ante,  604. 

(d)  Repealed  by  16  &17  Vict.  c.  97, 
B.  1,  ante,  601. 


§  IT. 
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mittee  appointed  by  them  such  of  the  said  duties,  powers,  and  authorities 
as  under  this  Act  are  or  may  be  conferred  upon  a  committee  elected  by 
the  justices  of  a  borough ;  and  where  the  council  of  a  borough  had  before 
the  commencement  of  the  "Lunatic  Asylums  Act,  1853,"  taken  upon 
itself  under  the  said  Act  of  the  eighth  and  ninth  years  of  her  Majesty, 
chapter  one  hundred  and  twenty-six  (a),  the  duties,  powers,  and  autho- 
rities imposed  or  conferred  upon  or  given  to  the  justices  of  the  borough, 
such  council  shall,  from  the  commencement  of  the  "  Lunatic  Asylums 
Act,  1853,"  be  deemed  to  have  been  subject  to  and  to  have  had  the 
duties,  powers,  and  authorities  by  that  Act  imposed  or  conferred  upon 
the  justices  of  a  borough,  or  any  committee  elected  by  them,  and  to  have 
been  authorized  to  confer  upon  any  committee  appointed  by  such  council 
such  of  the  said  duties,  powers,  and  authorities  as  under  such  Act  may 
be  conferred  upon  a  committee  elected  by  the  justices  of  a  borough. 

Sect.  7.  Any  place  wliich  has  become  a  borough  within  the  definition 
contained  in  section  one  hundred  and  thirty-two  of  the  "  Lunatic 
Asylums  Act,  1853  "  (J),  since  the  commencement  of  that  Act,  shall, 
from  and  after  the  passing  of  this  Act,  be  deemed  to  be  a  borough 
annexed  to  the  county  in  which  the  same  is  situate,  and  any  place 
which  after  the  passing  of  this  Act  becomes  a  borough  within  such  defi- 
nition shall,  from  and  after  the  time  of  becoming  such  borough,  be 
deemed  a  borough  so  annexed,  and  the  provisions  contained  in  section 
nine  in  the  "  Lunatic  Asylums  Act,  1853  "  (c),  for  the  appointment  of 
two  justices  of  a  borough  annexed  thereunder  to  a  county  to  be  members 
of  the  committee  of  visitors  of  the  asylum  of  such  county,  and  in  relation 
to  the  contribution  by  such  borough  to  the  expenses  of  the  asylum  of 
such  county,  shall  extend  to  any  borough  annexed  under  this  enactment. 

Sect.  8.  The  power  given  by  section  seventy-seven  of  the  "  Lunatic 
Asylums  Act,  1853  "  {d),  to  any  two  of  the  visitors  of  any  asylum,  being 
justices,  to  order  any  pauper  lunatic  chargeable  to  any  parish  or  union 
within  the  county  or  borough,  or  any  county  or  borough  to  which  such 
asylum  wholly  or  in  part  belongs,  or  to  any  such  county,  and  who  may 
be  confined  in  any  other  asylum,  or  in  any  registered  hospital  or  licensed 
house,  to  be  removed  to  such  first-mentioned  asylvtm,  shall  be  extended 
so  as  to  authorize  such  visitors  to  order  any  pauper  lunatic  chargeable 
to  any  parish  or  union  within  any  coimty  or  borough,  or  to  any  county 
for  the  reception  of  the  pauper  lunatics  whereof  into  such  first-mentioned 
asylum  there  is  a  subsisting  contract,  and  who  may  be  confined  as  afore- 
said, to  be  removed  to  such  first-mentioned  asylum,  and  also  to  order 
any  such  pauper  lunatic  as  hereinbefore  mentioned  to  be  removed  from 
such  first-mentioned  asylum  to  any  asylum,  registered  hospital,  or 
licensed  house,  subject  nevertheless  to  the  restriction  contained  in  section 
seventy-eight  of  the  "  Lunatic  Asyhmis  Act,  1853  "  («). 

Sect.  9.  The  powers  of  the  commissioners  and  visitors  under  the 
"Lunatic  Asylums  Act,  1853,"  and  the  Acts  of  the  eighth  and  ninth 
years  of  her  Majesty,  chapter  one  hundred,  and  the  sixteenth  and  seven- 
teenth years  of  her  Majesty,  chapter  ninety-six,  with  reference  to  any 
licensed  house  and  the  inmates  thereof,  and  all  powers  and  provisions  of 
tiie  said  Acts  having  reference  to  the  discharge,  removal,  and  transfer 
of  such  inmates,  shall,  after  the  expiration  or  revocation  of  any  licence 
granted  in  respect  of  such  house,  continue  in  force  for  aU  purposes,  so 
long  as  any  lunatics  are  detained  therein,  in  the  same  manner  as  if  the 
licence  subsisted. 

Sect.  10.  Whereas  doubts  have  been  entertained  whether  under  the   Contracts  under 

forty-second  sec- 


Places  becoming 
boroughs  after 
the  commence- 
ment of  the 
"  Lunatic  Asy- 
lums Act,  1853," 
to  be  deemed  to 
be  boroughs 
annexed  to  the 
counties  in  which 
they  are  situate. 


Powers  given  by 
sect.  77  of  "  Lu- 
natic Asvlums 
Act,  18S3,"  to 
visitors  of  an 
asylum  to  order 
removal  of 
pauper  lunatics 
extended. 


Powers  of  com- 
missioners and 
visitors  to  con- 
tinue applicable 
to  a  house  which 
has  been  licensed 
after  expiration 
of  licence,  while 
any  patients  are 
therein. 


(o)  Eepealed  by  16  &  17  Vict.  o.  97, 
,  1,  ante,  601. 
(i)  See  ante,  652. 


Jc)  See  ante,  604. 
d)  See  ante,  633. 
/)  See  ante,  634. 
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tion  of  "Lunatic 
Asylums  Act, 
1853,"  may  bo 
renewed. 


l.unattcg. 


§n. 


Provision  for 
hurial  of  pauper 
lunatics  (6). 


Power  to  enter 
into  agreements 
witli  cemetery 
company  or 
burial  board  (&). 


Committee  of 
visitors  may  con- 
vey land  for 
burial  ground  for 
lunatics,  etc., 
dying  in  the  asy- 
lum (c). 


forty-second  section  of  the  "  Lunatic  Asylums  Act,  1863  "  {a),  a  contract 
for  the  reception  of  pauper  lunatics  thereby  authorized  can  he  renewed  : 
be  it  declared  and  enacted,  that  upon  or  after  the  expiration  or  other 
determination  of  any  contract  for  any  of  the  purposes  of  the  said  section 
it  shall  be  lawful  for  every  committee  of  visitors,  under  and  subject  to 
the  several  provisions  of  the  said  Act  applicable  thereto,  from  time  to 
time  to  enter  into  a  new  contract  for  any  of  the  purposes  mentioned  in 
the  said  section  with  the  committee  of  visitors  of  any  asylum,  or  with 
the  subscribers  to  any  hospital  registered  or  the  proprietor  of  any  house 
licensed  for  the  reception  of  lunatacs,  and  for  the  committee  of  visitors  of 
any  asylum,  or  the  subscribers  to  any  registered  hospital  or  the  pro- 
prietor of  any  licensed  house,  to  conti-act  with  any  committee  of  visitors 
accordingly. 

Sect.  11.  Wliere  the  visitors  of  lunatic  asylums  for  counties  and 
boroughs  in  England,  or  any  of  their  officers  duly  authorized  in  that 
behalf,  shall  undertake  the  burial  of  any  pauper  lunatic,  and  the  burial 
cannot  take  place  in  the  parish  where  tlie  death  shall  have  taken  place 
by  reason  of  the  public  burial  ground  of  such  parish  having  been  closed, 
and  no  other  having  been  provided,  or  where,  in  consequence  of  tlie 
crowded  state  of  such  burial  ground,  the  visitors  as  aforesaid  are  of 
opinion  that  the  burial  of  such  dead  body  therein  would  be  improper,  it 
shall  be  lawful  to  bury  such  body  in  a  public  burial  ground  of  or  in  some 
other  parish  as  near  as  conveniently  may  be  to  the  parish  wherein  the 
death  shall  have  taken  place,  with  the  consent  of  tlie  minister  and 
churchwardens  of  such  parish :  Provided,  that  in  aU  cases  of  burial 
rmder  the  direction  of  the  visitors  or  their  officers  as  aforesaid  the  fee  or 
fees  payable  by  the  custom  of  the  place  where  the  burial  may  be,  or 
imder  the  provisions  of  any  Act  of  Parliament,  shall  be  paid  by  the  said 
visitors  for  the  bmial  of  each  such  body  to  the  person  or  persons  who  by 
such  custom  or  under  such  Act  of  ParUament  shall  be  entitled  to  receive 
such  fee  or  fees.  ^ 

Sect.  12.  The  visitors  of  lunatic  asylums  in  England  may  from  time 
to  time  enter  into  agreements  with  the  proprietors  of  any  cemetery  esta- 
blished under  the  authority  of  Parhament,  or  with  any  burial  board 
duly  constituted  under  the  statutes  in  that  behalf,  for  the  burial  of  tlie 
dead  bodies  of  any  pauper  lunatics  which  such  visitors  may  undertake  to 
bury ;  and  thereupon  the  burial  of  any  such  body,  imder  the  directions 
of  the  said  visitors  or  their  officer,  in  such  cemetery,  or  in  the  burial 
ground  of  such  burial  board,  shall  be  lawful :  Provided,  however  that  no 
such  agreement  shall  be  valid  unless  made  in  such  form  and  with  such 
stipulations  as  the  commissioners  in  lunacy  shall  approve. 

Sect.  13.  And  whereas  it  is  expedient  that  burial  grounds  should  be 
provided  for  persons  dying  in  any  county  or  borough  lunatic  asylum 
built  or  to  be  built  imder  the  authority  of  any  Act  of  Parliament  for  the 
reception  of  pauper  lunatics ;  be  it  therefore  enacted,  that  it  shall  be 
lawful  for  every  committee  of  visitors  of  any  county  or  borough  lunatic 
asylum,  or  for  any  trustees  or  trustee  in  whom  any  land  shall  be  vested 
for  the  purposes  of  an  asylum,  with  the  previous  consent  of  one  of  her 
Majesty's  principal  secretaries  of  state  under  his  hand,  to  give,  grant, 
and  convey  to  her  Majesty's  commissioners  for  building  new  chmxhes, 
and  it  shaU  be  lawful  for  them  to  accept,  any  portion  not  exceeding  two 
statute  acres  of  any  land  which  belongs  to  or  has  been  or  may  be  pur- 
chased for  any  such  asylum,  for  the  purpose  of  consecration  as  a  burial 
ground  for  pauper  or  other  Imiatics  or  officers  or  servants  dying  in  such 


(a)  See  ante,  617. 

(4)  See   further   provisions  as  to 
the  burial  of  lunatics  dying  in  the 


asylum,  23  &  26  Vict.  c.  HI,  s.  ^,post, 
671. 

(c)  See  further  provisions,  25  &  26 
Vict.  c.  Ill,  s.  9,  post,  671.  ■   ' 
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asylum,  and  that  in  all  such  oases  the  foeehoM  of  every  burial  ground, 
of  which  her  Majesty's  said  commissioners  shall  accept  a  conveyance 
under  the  provisions  of  this  Act  for  the  purpose  of  consecration,  shall, 
after  the  same  burial  ground  shall  have  been  consecrated,  vest  in  the 
visitors  or  trustees  or  trustee,  as  the  case  may  be,  for  the  time  being  of 
the  county  or  borough  lunatic  asylum  to  which  such  burial  ground  shall 
belong,  and  be  for  ever  thereafter  exclusively  appropriated  for  the  burial 
of  pauper  and  other  lunatics  dying  in  such  asylum,  and  of  the  officers 
and  servants  belonging  to  such  asylum  and  dying  therein ;  and  that  from 
and  after  the  consecration  of  such  land  the  incumbent  of  the  parish 
in  which  such  burial  ground  is  situate  shall  not  be  entitled  to  any  fee 
for  the  interment  therein  of  a,ny  pauper  or  other  lunatic  dying  in  such 
.  asylum,  or  of  any  of  the  officers  and  servants  belonging  to  such  asylum 
and  dying  thereiu. 

Sect.  14  (a).  And  whereas  doubts  are  entertained  as  to  the  charge- 
ability  of  pauper  lunatics  found  in  boroughs  whose  settlements  cannot 
be  ascertained,  and  it  is  expedient  to  remove  such  doubts  : 

Section  three  of  the  Act  of  the  session  holden  in  the  twelfth  and 
thirteenth  years  of  her  Majesty,  chapter  eighty-two,  shall  be  repealed  ; 
and  where  any  pauper  Itmatic  is  not  settled  in  the  parish  by  which  or  at 
the  instance  of  some  officer  or  officiating  clergyman  of  which  he  is  sent 
to  an  asylum,  registered  hospital,  or  licensed  house,  and  it  cannot  be 
ascertained  in  what  parish  such  pauper  lunatic  is  settled,  and  such 
lunatic  was  found  in  a  borough  having  a  separate  court  of  quarter 
sessions  of  the  peace,  and  which  is  not  liable,  under  the  Act  of  the 
session  holden  in  the  fifth  and  sixth  years  of  King  WiUiam  the  Fourth, 
chapter  seventy-six,  section  one  hundred  and  seventeen,  to  the  payment 
of  a  proportion  of  the  sums  expended  out  of  the  county  rate,  such  lunatic 
may  be  adjudged  to  be  chargeable  to  such  borough  by  any  two  justices 
of  such  borough ;  and  it  shall  not  be  lawful  for  any  justices  to  adjudge 
such  lunatic  to  be  chargeable  to  any  county,  nor  to  make  any  order  upon 
the  treasurer  of  any  county  for  the  pajmient  of  any  expenses  whatsoever 
incurred  or  to  be  incurred  in  respect  of  the  said  Imiatic ;  and  aU  the  pro- 
visions in  the  "Lunatic  Asylums  Act,  1853,"  as  to  the  mode  of  deter- 
mining that  a  pauper  lunatic  is  chargeable  to  a  county,  and  as  to  the 
order  to  be  made  for  the  maintenance  of  such  pauper  lunatic,  shall  ex- 
tend and  be  applied  to  such  borough,  as  fully  and  eifectuaUy,  to  aU 
intents  and  purposes,  as  if  all  the  said  provisions  were  repeated  and 
re-enacted  in  this  Act,  and  made  apphcable  to  such  borough,  in  the 
same  manner  in  all  respects  as  though  for  the  purposes  of  this  provision 
such  borough  were  a  separate  and  distinct  county. 

Sect.  15.  In  all  cases  in  which,  under  the  "Lunatic  Asylums  Act,   Seals  of  com- 
1853,"  or  the  Act  of  the  session  holden  in  the  eighth  and  ninth  years  of  ^'f  ""^^^J^j,; 
her  Majesty,  chapter  one  hundred,  or  the  Act  of  the  session  holden  in  to  orders,  etc.,  ' 
the  sixteenth  and  seventeenth  years  of  her  Majesty,  chapter  ninety-six,  dispensed  with, 
any  order  or  other  instrument  is  required  to  be  under  the  hand  and  seal 
or  hands  and  seals  of  any  visitor  or  visitors,  justice  or  justices,  it  shall 
be  sufficient  for  such  order  or  instrument  to  be  signed  only ;  and  aU  such 
orders  and  instruments  as  aforesaid  which  have  been  signed  before  the 
passing  of  this  Act,  and  have  not  had  a  seal  or  seals  affixed  to  them,  as 
bylaw  required,  shall  be  and  be  deemed  to  have  been  valid  and  sufficient 
to  justify  any  proceeding  thereon  or  thereunder. 

For  the  remaining  enactments  of  this  statute  (sections  16-19),  see 
post  (tit.  " Pri'Vate  Asylums"),  p.  678. 


(a)  This  section  is  now  repealed  by 
25  &  26  Vict.  c.  Ill,  s.  45,  post, 
675.    As  to  its  oonstruction,  while  in 


force,  see  Se^.  v.  JBaeehus,  2  El.  &  E!, 
181 ;  29  L.  J.,  M.  0.  181. 
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^nnntic». 


§11. 


The  19  &  20  Vict.c.  87,  intituled  "An  Act  to  amend  the  'Lunatic 
Asylums  Act,  1853 ' "  [July  29,  1856] ,  enacts  as  foEows : 

Sect.  1.  Where  a  committee  is  or  shall  hereafter  be  ajipointed  to  pro- 
vide an  asylxmi  for  any  county  under  the  "  Lunatic  Asylums  Act,  1853," 
the  recorder  of  every  borough  now  or  hereafter  annexed  to  such  county 
for  the  purposes  of  the  said  Act,  shall,  at  the  general  or  quarter  sessions 
next  after  such  appointment  as  aforesaid,  or  where  such  committee  has 
been  already  appointed,  shall,  at  the  general  or  quarter  sessions  next 
after  the  passing  of  this  Act,  appoint  two  justices  of  such  borough  to  be 
members  of  such  committee. 

The  24  &  25  Vict.  c.  55,  intituled  "  An  Act  to  amend  the  Laws  re- 
garding the  Removal  of  the  Poor  and  the  Contribution  of  Parishes  to 
the  Common  Fund  in  Unions  "  [1st  Aug.  1861]  (as),  enacts  (inter  alia) 
as  follows : — 

Sect.  6.  The  cost  of  the  examination  of  any  lunatic  pauper,  present  or 
futm-e,  of  his  removal  to  and  from,  and  his  maintenance  in,  any  asylum, 
licensed  house,  or  registered  hospital,  who  would,  under  any  provision 
of  the  16  &  17  Vict.  c.  97,  be  chargeable  to  a  parish  in  a  union,  shall, 
from  and  after  the  25th  March  next,  be  borne  by  the  common  ftind  of 
the  union  comprising  such  parish. 

Sect.  7.  The  guardians  of  any  imion  may  obtain  orders  upon  the 
guardians  of  any  other  union,  or  upon  the  guardians  or  overseers  of  any 
parish  not  comprised  in  a  union,  or  upon  the  treasurer  of  the  county, 
and  may  appeal  against  or  defend  any  ordei-s  in  respect  of  any  lunatic 
paupers  hereby  made  chargeable  upon  the  common  fund  of  the  union,  in 
like  manner  and  subject  to  the  same  incidents  and  provisions  as  are 
contained  in  the  said  last-cited  Act  in  respect  of  lunatic  paupers  charge- 
able to  any  parish  in  such  union :  Provided  that  every  appeal  now 
pending  may  be  continued  and  determined  as  though  this  Act  had  not 
been  passed. 

The  25  &  26  Vict.  c.  Ill,  intituled  "  An  Act  to  amend  the  Law  re- 
lating to  Lunatics  "  [7th  Aug.  1862] ,  after  reciting  that  it  is  expedient 
to  amend  the  law  relating  to  lunatics,  other  than  those  found  lunatics 
by  inquisition,  or  lunatics  convicted  of  crime,  or  acquitted  on  the  gi'ound 
of  insanity,  enacts  as  follows  : 

Preliminary. 

Interpretation  of        ^^'^^-  ^-  In  the  construction  and  for  the  purposes  of  this  Act  (if  not 
terms.  inconsistent  with  the  context  or  subject  matter)  the  following  terms 

shall  have  the  respective  meanings  hereinafter  assigned  to  them ;  that 

is  to.say, — 

"  Lunacy  Act,  chapter  one  hundred,"  shall  mean  an  Act  passed  in 
the  session  holden  in  the  eighth  and  ninth  years  of  the  reign  of  her 


Lunatics  to  be 
chargeable  on 
the  common 
fund  (4). 


Orders  in  lunacy 
may  be  obtained 
by  or  appealed 
af^ainst  by  boards 
of  guardians. 


(a)  Where  an  order,  under  16  & 
17  Vict.  c.  97,  e.  97  {ante,  639),  was 
made  on  the  24th  March,  1862,  ad- 
judging the  settlement  of  a  lunatic 
pauper  to  he  in  a  parish  in  a  union, 
and  ordering  the  guardians  of  the 
union  to  pay  for  and  on  account  of 
the  parish  tiie  costs  of  examination, 
conveyance,  and  future  maintenance 
of  such  lunatic,  it  was  held  that 
(whatever  might  be  the  effect  of  this 
section  with  regard  to  the  apportion- 


ment of  past  and  future  costs^  the 
order  being  made  before  the  coming 
into  operation  of  the  Act,  was  good 
in  form.  (Droitwieh  Union  v.  Worces- 
ter Union,  32  L.  J.  {N.  S.),  M.  C. 
196;  ^Jur.  [N.  S.)  1151.) 

(i)  As  to  the  powers  of  guardians 
to  obtain  orders  and  to  appeal  against 
orders  in  respect  to  lunatics  so  made 
chargeable  on  the  common  fund,  see 
sect.  7,  post,  670. 
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present  Majesty,  chapter  one  hundred,  and  intituled  "  An  Act  for  g.  County 

the  Regulation  of  the  Care  and  treatment  of  Lunatics :"  and  Public 

"  Lunacy  Act,  chapter  ninety-six,"  shall  mean  an  Act  passed  in  the  Lunatic 

session  holden  in  the  sixteenth  and  seventeenth  years  of  the  reign  -Asylums,  etc. 

of  her  present  Majesty,  chapter  ninety-six,  intituled  "  An  Act  to  ■ 

amend  an  Act  passed  in  the  ninth  year  of  her  Majesty,  for  the 
Regulation  of  the  Care  and  Treatment  of  Lunatics  ": 

"  Lunacy  Act,  chapter  ninety-seven,''  shall  mean  an  Act  passed  in  the 
session  holden  in  the  sixteenth  and  seventeenth  years  of  the  reign 
of  her  present  Majesty,  chapter  ninety-seven,  intituled  "  An  Act  to 
consolidate  and  amend  the  Laws  for  the  Provision  and  Regulation 
of  Lunatic  Asylums  for  Counties  and  Boroughs,  and  for  the  Main- 
tenance and  Care  of  Pauper  Lunatics,  in  England  "; 

"The  Lunacy  Acts"  shall  include  the  three  Acts  above  mentioned 
and  this  Act : 

"Asylum"  shaU  have  the  same  meaning  as  it  has  in  the  "Lunacy 
Act,"  chapter  ninety-seven : 

"  Registered  hospital "  shall  mean  any  hospital  registered  for  the  re- 
ception of  lunatics. 

Sect.  2.  This  Act  shall  be  construed  as  one  Act  with  the  Lunacy   ConBtrnction  ot 
Acts,  chapters  one  hundred,  ninety-six,  and  ninety-seven,  and  words   ■^'"• 
defined  by  the  said  Acts  or  any  of  them  shall  have  the  same  meaning  in 
this  Act. 

Sect.  3.  This  Act  may  be  cited  for  all  purposes  as  the  "  Lunacy  Acts   Short  title 
Amendment  Act,  1862." 

Establishment  of  County  Asylums. 

Sect.  4.  Whereas  by  section  thirty-one  (a)   of  the  "Lunacy  Act,"   Plans,  etc., of 
chapter  ninety-seven,  it  is  provided,  "  that  the  said  visitors  shall  from   ™t'appVoved'by 
time  to  time  make  their  report  to  the  general  or  quarter  sessions  of  the   the  quarter  ses- 
county  or  borough,  counties  or  boroughs,  for  which  they  (or  such  of  si^nstohesub. 
them  as  have  not  been  elected  by  subscribers,  as  therein  mentioned)   tary  of  state. 
have  been  elected,  of  the  several  plans,  estimates,  and  contracts  which 
have  been  agreed  upon,  and  of  the  sum  or  sums  of  money  necessary  to 
be  raised  and  levied  for  defraying  the  purchase  mloneys  and  expenses 
thereof  on  the  county  or  borough,  or,  in  the  case  of  such  union  as  there- 
in mentioned,  on  each  or  every  of  the  counties  or  boroughs ;   which 
plans,  estimates,  and  contracts  shall  be  subject  to  the  approbation  of  the 
Court  or  Courts  of  general  or  quarter  sessions  of  such  county  or  coun- 
ties, and  of  the  justices  of  such  borough  or  boroughs,  before  the  same 
are  completed  or  carried  into  execution  "  (save  in  the  case  therein  men- 
tioned) : 

Where  a  plan,  estimate,  or  contract  agreed  upon  by  any  committee  of 
visitors  on  behalf  of  a  union  of  counties,  or  of  a  union  of  counties  and 
boroughs,  is  disapproved  of  by  one  or  more  but  not  all  of  the  Courts  of 
general  or  quarter  sessions,  or  other  bodies  of  justices  whose  approbation 
is  required,  in  pursuance  of  the  said  enactment,  each  Court  of  general 
or  quarter  sessions  or  body  of  justices  disapproving  of  the  same  shall, 
within  four  months  after  such  plan,  estimate,  or  contract  is  reported  to 
them,  or  where  the  same  has  been  reported  to  them  before  the  passing 
of  this  Act,  then  within  one  month  after  the  holding  of  the  first  Court  of 
general  or  quarter  sessions  of  the  county  or  the  first  meeting  of  the 
justices  of  the  borough  after  the-  passing  of  this  Act,  as  the  case  may  be, 
set  forth  their  objections,  with  any  observations  they  may  think  fit  in 
relation  thereto,  in  a  report  in  writing,  and  forthwith  transmit  the  same 


{a)  See  ante,  612. 
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to  one  of  her  Majesty's  principal  secretaries  of  state,  and  the  secretary 
of  state  shall  cause  such  inquiiies  to  be  made  in  relation  to  the  matter 
as  he  may  deem  proper,  and  shall  by  writing  under  his  hand  direct  the 
plan,  estimate,  or  contract  in  question,  with  or  without  any  alteration 
therein,  or  such  other  plan,  estimate,  or  contract  for  the  like  purpose  as 
he  may  think  fit,  to  be  proceeded  witli  and  carried  into  execution. 

The  decision  of  the  secretary  of  state,  given  in  pursuance  of  tliis 
section,  shall  be  final,  and  shall  be  acted  upon  without  further  report  or 
approval. 

Sect.  5.  Together  -nith  every  plan  for  building,  or  providing  or  en- 
larging or  improving,  any  asylum  for  pauper  lunatics,  wliich  is  to  be 
submitted  to  the  commissioners  in  lunacy,  under  section  forty-five  (a)  of  the 
said  "  Lunacy  Act,"  chapter  ninety-seven,  an  estimate  of  the  cost  and 
expense  of  carrying  such  plan  into  execution  shall  be  also  submitted  to 
the  said  commissioners. 

Sect.  6.  Where  the  committee  of  visitors  enter  into  any  agreement  for 
the  reception  into  the  comity  asylum  of  pauper  lunatics  belonging  to  a 
county  or  borough  wMch  has  not  contributed  to  the  erecting  or  providing 
such  asylum,  and  think  tit  imder  the  "  Lunacy  Act,"  chapter  ninety- 
seven,  section  fifty-four  (h),  to  fix  a  greater  weekly  sum  than  is  charged 
by  them  in  respect  of  lunatics  sent  from  or  settled  in  some  place,  parish, 
or  borough  which  has  contributed  to  the  building  or  providing  such  asy- 
lum, they  may,  if  they  think  fit,  pay  over  the  excess  created  by  the  pay- 
ment of  such  greater  weekly  sum  to  a  building  and  repair  fund,  to  be 
applied  by  them  to  the  altering,  repairing,  or  improving  such  asylum, 
and  shall  annually  submit  to  the  general  or  quarter  sessions  a  detailed 
statement  of  the  manner  in  which  such  fimd  has  been  expended. 

Sect.  7.  Where  any  contract  has  been  made  by  a  committee  of  visitors 
of  any  county  or  borough  under  the  "  Lunacy  Act,"  chapter  ninety-seven, 
section  forty- two  (c),  for  the  reception  into  any  asylum,  hospital,  or 
licensed  house  of  the  whole  or  a  portion  of  the  pauper  lunatics  of  such 
county  or  borough,  it  shall  be  lawful  for  the  justices  of  such  county  or 
borough,  so  long  as  such  contract  is  subsisting,  to  defray  out  of  the 
county  or  borough  rate  so  much  of  the  weekly  charge  agreed  upon  for 
each  pauper  lunatic  received  therein  as  may,  in  the  opinion  of  such 
committee  of  visitors,  represent  the  sum  due  for  the  use  of  such  asy- 
lum, hospital,  or  licensed  house,  not  exceeding,  however,  one  fourth 
of  the  whole  of  such  weeldy  charge,  in  exoneration  to  that  extent  of 
the  union  to  wliich  the  maintenance  of  any  such  pauper  limatic  may  be 
chargeable. 

Sect.  8.  It  shall  be  lawful  for  the  visitors  of  any  asylum  and  the 
guardians  of  any  parish  or  union  within  the  district  for  wliich  the  asy- 
lum has  been  provided,  if  they  shall  see  fit,  to  make  arrangements,  sub- 
ject to  the  approval  of  the  commissioners  and  the  president  of  tlie  poor 
law  board,  for  the  reception  and  care  of  a  limited  number  of  clu-onic 
lunatics  (d)  in  the  workhouse  of  the  parish  or  union,  to  be  selected  by 
the  superintendent  of  the  asylum,  and  certified  by  him  to  be  fit  and 
proper  so  to  be  removed  («). 


(a)  See  ante,  619. 

[b\  See  ante,  622. 

(c)  See  ante,  617. 

{d)  By  the  26  &  27  Vict.  c.  110, 
s.  2  {post,  676),  the  expreSBion  "chro- 
nic lunatics"  in  this  section  is  de- 
clared to  include  chronic  lunatics 
chargeable  to  other  parishes  or  wiions, 


as  well  as  chronic  lunatics  chargeable 
to  the  parish  or  union  into  the  work- 
house of  which  they  are  proposed  to 
be  received. 

(«)  See  further  as  to  lunatic  pa- 
tients in  workhouses,  sect.  37  of  this 
Act,  post,  6  ( 5, 
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Sect.  9.  The  committee  of  visitors  of  any  asylum  may  provide  accom- 
modation for  the  burial  of  pauper  lunatics  dying  in  the  asylum  by  ac- 
quiring a  new  burial  ground,  or  by  enlarging  any  existing  burial  ground; 
they  may  purchase  for  the  purposes  aforesaid  any  land,  and  may  grant 
any  land  when  purchased,  or  any  land  already  belonging  to  them,  to 
any  person  or  body  of  persons,  to  be  held  on  trust  for  a  new  burial 
ground  or  as  part  of  an  existing  burial  ground,  or  they  may  themselves 
hold  such  land  on  trust  as  a  new  burial  ground  or  as  part  of  an  existing 
burial  ground ;  they  may  also  contribute  any  sums  of  money  to  any 
person  or  body  of  persons  on  condition  of  such  person  or  body  of  persons 
agreeing  to  provide  accommodation  for  the  burial  of  such  paupers  as 
aforesaid  in  any  burial  ground ;  they  may  also  take  steps  for  the  conse- 
cration of  any  new  burial  ground  or  enlarged  burial  ground,  or  any  part 
thereof,  and  in  the  case  of  a  new  burial  ground  they  may  provide  for  the 
appointment  of  a  chaplain  therein ;  they  may  enter  into  any  agreements 
necessary  for  carrying  into  effect  the  powers  conferred  by  this  section, 
but  the  exercise  of  such  powers  shall  be  subject  to  the  restrictions  fol- 
lowing : 

Firstly,  that  not  more  than  two  statute  acres  shall  in  the  case  of  any 
one  asylum  be  purchased  or  granted  as  a  new  burial  ground,  or  for 
an  enlargement  of  an  existing  burial  ground  : 

Secondly,  that  the  sanction  of  the  Court  of  general  or  quarter  sessions 
and  of  one  of  her  Majesty's  principal  secretaries  of  state  shall  be 
given  to  any  plan  that  may  be  proposed  by  any  visitors  for  carrying 
into  effect  this  section. 

All  expenses  incurred  by  any  visitors  in  providing  accommodation  for 
the  biu-ial  of  pauper  lunatics,  in  pursuance  of  this  Act,  shall  be  deemed 
to  be  moneys,  costs,  and  expenses  payable  for  the  purposes  of  the  "  Lunacy 
Act,"  chapter  ninety-seven,  and  may  be  defrayed  accordingly. 

Sect.  10.  All  the  provisions  of  the  "  Lands  Clauses  Act,  1845,"  except  8  &  9  vict.  c.  is, 
the  provisions  of  that  Act  "  with  respect  to  the  purchase  and  taking  of  '"coiporated. 
any  lands  otherwise  than  by  agreement,"  "with  respect  to  the  recovery 
of  forfeitures,  penalties,  and  costs,"  "  with  respect  to  lands  acquired  by 
the  promoters  of  the  undertaking,  under  the  provisions  of  the  "  '  Lands 
Clauses  Consolidation  Act,  1845,'  or  tlie  special  Act,  or  any  Act  incor- 
porated therewith,  but  which  shall  not  be  required  for  the  purposes 
thereof,"  "and  with  respect  to  the  provision  to  be  made  for  affording 
access  to  the  special  Act  by  aU  parties  interested,"  shall  be  incorporated 
with  tliis  Act ;  and  for  tlie  purposes  of  this  Act  the  expression  "  the  pro- 
moters of  the  undertaldng,"  wherever  used  in  the  said  "  Lands  Clauses 
Consolidation  Act,"  shall  mean  any  such  committee  of  visitors  as  aforesaid. 

Sect.  11.  It  shall  be  lawful  for  any  committee  of  ^dsitors,  with  the   Taking  on  lease 
sanction  of  the  Court  of  general  or  quarter  sessions,  to  hire  or  take  on   additional  lands 
lease,  from  year  to  year  or  for  any  term  of  years,  at  such  rent,  and  upon   uim. 
Such  terms,  and  under  such  covenants  as  they  think  fit,  any  land  or 
buildings,  either  for  the  employment  or  occupation  of  the  patients  in  the 
asylum,  or  for  the  temporary  accommodation  of  any  pauper  lunatics  for 
whom  the  accommodation  in  the  asylum  may  be  inadequate. 

The  restrictions  in  section  tliirty-thi-ee  of  the  "Lunacy  Act,"  chapter 
ninety-seven  (6),  as  to  the  terai  for  which  the  committee  of  visitors  are 
thereby  authorized  to  take  a  lease,  or  to  rent  land,  shall  not  apply  to 
land  or  buildings  to  be  hired  or  taken  under  this  provision. 

Tlie  land  and  buildings  so  to  be  hired  or  taken  shall,  wluie  used  for 
the  purposes  of  this  section,  be  deemed  part  of  the  asylum,  and  all  exist- 


(ff.)  See  also  18  &  19  Vict.  c.  105,  (*)  See  ante,  013. 

ss.  11,  12,  a«<«r666. 
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ing  provisions  as  to  the  asylum  or  part  of  the  asylum  shall  be  applicable 
thereto  accordingly. 

Sect.  12.  The  power  vested  in  the  visitors  of  an  asylum  of  granting 
an  annuity  of  way  of  superannuation  to  any  person  that  has  been  an 
officer  or  servant  in  such  asylum  for  not  less  than  twenty  years,  under 
section  fifty-seven  of  the  "  Lunacy  Act,"  chapter  ninety-.seven  (a),  may  be 
exercised  by  them  when  any  such  person  has  been  an  officer  or  servant 
for  not  less  than  fifteen  years,  in  the  same  manner  as  if  the  time  of  such 
service  had  been  twenty  years ;  and  in  calculating  the  amount  of  super- 
annuation regard  may  be  had,  if  the  visitors  think  fit,  to  the  value  of 
the  lodgings,  rations,  or  other  allowances  enjoyed  by  the  person  super- 
annuated :  Provided,  that  no  annuity  by  way  of  superannuation  granted 
by  the  visitors  of  any  asylum  under  the  provisions  of  this  Act,  or  of  the 
"  Lunacy  Act,"  chapter  ninety-seven,  shall  be  chargeable  on  or  payable 
out  of  the  rates  of  any  county  until  such  annuity  shall  have  been  con- 
firmed by  a  resolution  of  the  justices  of  such  county  in  general  or  quarter 
sessions  assembled. 

Sect.  13.  Where  the  offices  of  superintendent  and  matron  of  any  asy- 
lum are  held  by  man  and  vidfe,  and  an  order  has  been  made  under  the 
"Lunacy  Act,"  chapter  ninety-seven,  granting  an  annuity  by  way  of 
superannuation  to  the  superintendent,  it  shall  be  lawful  for  the  com- 
mittee of  visitors  of  such  asylum,  if  they  tliink  fit  to  do  so,  and  if  the 
matron  has  been  an  officer  in  the  asylum  for  not  less  than  twenty  years, 
to  grant  to  her  such  annuity  by  way  of  superannuation  as  they  in  their 
discretion  think  proportionate  to  her  merits  and  time  of  service,  although 
she  may  not  have  become  incapable  of  executing  her  office  fi-om  sickness, 
age,  or  infirmity ;  and  every  annuity  granted  in  pursuance  of  this  section 
shall  be  payable  out  of  the  rates  lawfully  applicable  to  the  building  or 
repairing  of  such  asylum :  Provided,  firstly,  that  the  annual  amount  by 
way  of  superannuation  paid  to  any  matron  under  this  section  shall  not 
exceed  two-thirds  of  the  salary  payable  at  the  time  of  her  retu-ement  i 
secondly,  that  no  such  superannuation  shall  be  granted  unless  notice 
of  the  meeting  at  which  the  same  is  to  be  granted,  and  of  the  intention 
to  determine  thereat  the  question  of  such  superannuation,  have  been 
given  in  such  manner  and  so  long  before  the  time  appointed  for  such 
meeting  as  is  provided  in  the  said  Act  vsdth  respect  to  notices  of  meetings 
of  committees  of  visitors,  nor  unless  tliree  visitors  conctu-  in  and  sign  the 
order  granting  the  same ;  thirdly,  if  any  such  matron  as'  aforesaid  at 
any  time  thereafter  is  appointed  to  any  public  office,  or  to  any  office 
under  the  "  Lunacy  Act,"  in  respect  of  which  she  receives  a  salary,  the 
payment  of  the  compensation  awarded  to  her  under  this  Act  shall  be 
suspended  so  long  as  she  receives  such  salary,  if  the  amoiint  thereof  is 
greater  than  the  amount  of  compensation,  or,  if  not,  shall  be  diminished 
by  the  amount  of  such  salary. 

Sections  14  to  18  relate  to  licensed  houses,  and  will  be  found  post', 
(tit.  "  Private  Asylums  "),  p.  678. 

Admission  and  Visitation  of  Patients. 

Sect.  19.  Whereas  by  the  sixty-seventh  section  of  the  "  Lunacy  Act," 
chapter  ninety-seven  (6),  it  is  amongst  other  tilings  enacted  as  follows : 
"  That  every  relieving  officer  of  any  parish  within  a  union  or  under  a 
board  of  guardians,  and  every  overseer  of  a  parish  of  which  there  is  no 
relieving  officer,  who  shall  have  knowledge  either  by  such  notice  or 
otherwise  that  any  pauper  resident  in  such  parish  is  or  is  deemed  to  be 
a  limatio  and  a  proper  person  to  be  sent  to  an  asylum,  shall  within  three 
days  after  obtaining  such  knowledge  give  notice  thereof  to  some  justice 


(a)  See  ante,  624. 


(J)  See  ante,  627. 
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of  the  county  or  borough  witliin  which  such  parish  is  situate ;  "  now  be 
it  enacted,  that  the  said  section  shall  be  construed  as  if  the  words  "  and 
a  proper  person  to  be  sent  to  an  asylum  "  had  been  omitted  in  the  said 
recited  enactment. 

Sect.  20.  No  person  shall  be  detained  in  any  worldiouse,  being  a 
lunatic  or  alleged  lunatic  {a),  beyond  the  period  of  fourteen  days,  unless 
in  the  opinion,  given  in  writing,  of  the  medical  officer  of  the  union  or 
parish  to  which  the  workhouse  belongs  such  person  is  a  proper  person 
to  be  kept  in  a  workhouse,  nor  unless  the  accommodation  in  the  work- 
house is  sufficient  for  his  receptiqn,  and  any  person  detained  in  a  work- 
house in  contravention  of  this  section  shall  be  deemed  to  be  a  proper 
person  to  be  sent  to  an  E^syli^nj  vithin  the  nieaning  of  section  sixty-seven 
of  the  "  Lunacy  Act,"  chapter  ninety-seven  (6) ;  and  in  the  event  of  any 
person  being  detained  in  a  \yorkhouse  in  contravention  of  this  section, 
the  medical  officer  shall  for  s^U  the  purposes  of  the  "  JjTinacy  4-ct," 
chapter  ninety-seven,  be  deemed  to  have  knowledge  that  a  pauper  resi- 
dent within  his  district  is  a  lunatic,  an.d  a  proper  person  to  be  sent  to  an 
asylum,  and  it  shaU  be  his  duty  tp  act  accorcSngly,  and  further  to  sigp 
such  certificate  as  is  contaitie4  in  Schedule  F,  to  the  said  Act,  No.  3  (c), 
with  a  view  to  more  certainly  securing  the  reception  jnto  aq  asylvfm  pf 
such  pauper  lunatic  as  aforesaid. 

Sect.  21.  The  list  of  lunatic  paupers  required  by  section  sixty-six  of 
the  "  Lunacy  Act,"  chapter  nine^seven  {d),  to  be  made  out  by  the  medi- 
cal officer,  shall  be  in  the  form  in  the  Schedule  marked  B.  hereto,  and 
not  in  the  form  required  by  the  said  section,  and  shall,  as  respects  such 
of  the  lun^iiios  therejn  mentioned  as  may  be  in  any  workhouse,  statg 
whether,  in  the  opinion  of  the  medical  officer,  the  wprkhouse  is  or  not 
sufficient  for  the  accommodation  of  the  lunatics  detained  therein,  and 
whether  or  not  the  lunatics  detained  therein  ^,re  proper  persons  tq  bp 
kept  in  a  workhouse. 

Sect.  22  relates  to  visitation  of  persons  found  lijnatic  by  inquisition, 
and  will  be  found  post,  731.) 

Sect.  23  requires  persons  signing  orders  for  the  admission  of  private 
patients  to  have  seen  the  patients  within  one  month,  and  wiU  be  found 
post,  731. 

Sect.  24  prohibits  certain  persons  from  signing  orders  for  the  admis- 
sion of  private  patients,  and  will  be  ioxpxApost,  731. 

Sect.  25.  Where  an  ordgr  is  jnade,  in  pursnance  pf  the  "  Lunacy  Acts  " 
or  any  of  them,  for  the  reception  of  any  private  or  pauper  Junatic  hitp  any 
asylum,  registered  hospital,  or  hcensed  house,  there  shall  be  inserted  in 
every  such  order,  wherever  it  be  possible,  the  name  and  address  of  one 
or  more  of  the  relations  of  the  lunatic  ;  and  in  the  event  of  his  death  it 
shall  be  the  duty  of  the  clerk  of  such  asyluin,  the  superintendent  of  such 
hospital,  and  the  proprietor  or  superintendent  of  such  licensed  house,  to 
send  by  post  notice  of  his  death  in  a  prepaid  letter  addressed  to  such 
relation  or  one  qf  snph  relations. 

Sect.  26.  The  order  and  certificate  reavjired  by  l^w  fqr  the  detention   Same  order  and 
of  a  patient  as  a  pauper  shall  extend  to  authorize  his  detention,  although  j'^jf^'l^^uon 
it  may  afterwards  appear  that  he  is  entitled  tq  be  classified  as  a  private   of  private  patient 
patient ;  and  the  order  and  certificates  required  by  law  for  the  detention   as  pauper, 
of  a  patient  as  a  private  patient  shall  authorize  his  detention,  although 
it  may  afterwards  appear  that  he  ought  to  be  classified  as  a  pauper 
patient. 


Relative  of 
pauper  to  be 
named  in  order 
of  admission. 


(ff)  See  provisions  as  to  the  caxe  qf 
chronic  lunatics  in  workhouses,  sect. 
8  of  this  Act,  ante,  670. 

VOL.  III. 


{b\  See  ante,  627. 
\e)  See  ante,  659. 
\d)  See  ante,  626. 
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Sect.  27  contains  provisions  as  to  defective  certificates,  and  will  be 
found  ^osi,  732. 

Sect.  28  provides  for  the  transmission  of  documents  to  the  commis- 
sioners on  the  admission  of  a  patient,  and  will  be  found  ^o«i,  732. 

Sect.  29  relates  to  licensed  houses,  and  wiUbe  found  ^os*,  732. 

Sects.  30  and  31  relate  to  the  powers  of  the  commissioners  in  lunacy 
as  to  the  visitation  of  asylums,  gaols,  and  workhouses,  and  the  removal 
of  lunatics  from  workhouses  to  asylums,  and  will  be  found  ^o»*,  733. 

Sect.  32.  Any  two  or  more  of  the  commissioners  in  lunacy  may  visit 
any  pauper  lunatic  or  alleged  lunatic  not  in  an  asylum,  hospital,  li- 
censed house,  or  workhouse,  and  may,  if  they  think  fit  so  to  do,  call  to 
their  assistance  a  physician,  surgeon,  or  apothecary,  and  examine  such 
pauper ;  and,  if  such  physician,  surgeon,  or  apothecary  sign  a  certificate 
with  respect  to  such  pauper,  accojrdjng  to  the  form  in  schedule  F.  No.  3 
annexed  to  the  "  Lunacy  Act,"  chapter  ninety-seven,  and  the  commis- 
sioners are  satisfied  that  such  pauper  is  a  lunatic,  and  a  proper  person 
to  be  taken  charge  of,  and  detained  under  care  and  treatment,  they  may, 
by  an  order  under  their  hands,  direct  such  lunatic  or  alleged  lunatic  to 
be  received  into  an  asylum,  and  any  order  so  made  shall  have  the  same 
effect,  and  be  obeyed  by  the  same  persons,  and  subject  them  to  the  same 
penalties  in  case  of  disobedience  as  an  order  made  by  a  justice  for  the 
reception  of  a  lunatic  into  an  asylum  under  the  16  &  17  Vict.  c.  97,  s.  67. 

Sect.  33.  The  order  made  by  any  two  or  more  of  the  commissioners  in 
lunacy  in  pm-suance  of  this  Act  may,  authorize  the  admission  of  a  lunatic 
not  only  into  any  asylum  of  the  county  or  borough  in  which  the  parish 
or  place  from  which  the  lunatic  is  sent  is  situate,  but  also  into  any  other 
asylum  for  the  reception  of  pauper  lunatics  of  such  county  or  borough, 
and  also  into  any  asylum  for  any  other  county  or  borough,  or  any  hos- 
pital registered  or  house  licensed  for  the  reception  of  lunatics,  under  the 
same  circumstances  and  subject  to  the  same  conditions  under  which  an 
order  of  the  justice  or  justices  may  authorize  such  admission  in  pursu- 
ance of  the  16  &  17  Vict.  c.  97,  s.  72. 

Sect.  34.  The  superintendent  of  every  asylum  shall,  once  at  the  least 
in  each  half  year,  transmit  to  the  guardians  of  every  union,  and  of  every 
parish  under  a  board  of  guardians,  and  the  overseers  of  every  parish  not 
in  a  union  nor  under  a  board  of  guardians,  a  statement  of  tiiie  condition 
of  every  pauper  lunatic  chargeable  to  such  union  or  parish. 

Sects.  35,  36,  which  do  not  relate  to  county  or  borough  asylums,  will 
be  found  ^os«,  733. 

Sect.  37.  The  visiting  committee  of  every  union,  and  of  every  parish 
imder  a  board  of  guarddans,  and  the  overseers  of  every  parish  not  in  a 
union  nor  under  a  board  of  guardians,  shall  once  at  the  least  in  each 
quarter  of  a  year  enter  in  a  book  to  be  provided  and  kept  by  the  master 
of  the  workhouse  such  observations  as  they  may  think  fit  to  make  respect- 
ing the  dietary,  accommodation,  and  treatment  of  the  lunatics  or  alleged 
lunatics  for  the  time  being  in  the  workhouse  of  their  imion  or  parish  {a), 
and  the  book  containing  the  observations  made  in  pursuance  of  this  sec- 
tion by  the  visiting  guardians  or  overseers  shall  be  laid  by  the  master  be- 
fore the  commissioner  or  commissioners  on  his  or  their  next  visit. 

Miscellaneous  Clauses. 

Sects.  38  and  39  relate  to  hospitals  and  licensed  houses,  and  wiU  be 
found  ^os«,  734. 


(«)  As  to  lunatics  in  workhouses,  see  ss.  8  and  20  of  this  Act,  ante,  670,  673. 
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Sect.  40  relates  to  the  correspondence  of  private  and  single  patients,      2.  County 
and  will  be  tonndi  post,  734.  and  Public 

Sects.  41  to  43  will  be  ioxmApost,  735.  Asylums  etc. 

Sect.  44.  The  superintendent  of  every  asylum,  and  every  person  hav-   Report  to  coroner 
ing  the  care  or  charge  of  a  single  patient,  shall,  in  the  event  of  the  death   of  death  o£ 
of  any  patient,  transmit  to  the  coroner  of  the  county  or  borough  the  pati^""- 
same  statement  as  is  required  by  law  to  be  transmitted  in  the  case  of  the 
death  of  any  patient  in  any  hospital  or  licensed  house,  and  if  such 
coroner,  after  receiving  such  statement,  thinks  that  any  reasonable  sus- 
picion attends  the  cause  and  circumstances  of  the  death  of  such  patient, 
he  shall  smnmon  a  jury  to  inquire  into  the  circumstances  of  such  death. 

Any  superintendent  or  person  in  charge  who  makes  default  in  comply- 
ing with  the  requisitions  of  this  section  shaU  be  guilty  of  a  misde- 


meanour. 
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Sect.  45.  Section  fourteen  of  the  18  &  19  Vict.  c.  105,  shall  be  repealed, 
and  in  lieu  thereof  be  it  enacted,  where  any  pauper  lunatic  is  not  settled 
in  the  parish  by  which  or  at  the  instance  of  some  oificer  or  oificiating 
clergyman  of  wliich  he  is  sent  to  an  asylum,  registered  hospital,  or  li- 
censed house,  and  it  cannot  be  ascertained  in  what  parish  such  pauper 
lunatic  is  settled,  and  such  lunatic  is  found  in  a  borough  which  has  a 
separate  court  of  sessions  of  the  peace,  and  is  not  liable,  under  the  5  &  6 
WUl.  4,  c.  76,  s.  117,  to  the  payment  of  a  proportion  of  the  sums  expended 
out  of  the  county  rate,  or  is  found  in  any  borough  which  under  the  12  & 
13  Vict.  c.  82,  is  exempted  from  liability  to  contribute  to  the  payment  of 
the  expenses  incurred  for  maintaining  pauper  lunatics  chargeable  to  the 
county  in  which  such  borough  is  situate,  such  lunatic  shall  be  adjudged 
to  be  chargeable  to  the  borough  in  which  he  is  found ;  and  it  shall  not 
be  lawful  for  any  justices  to  adjudge  such  lunatic  to  be  chargeable  to 
any  county,  nor  to  make  any  order  upon  the  treasurer  of  any  county  for 
the  payment  of  any  expenses  whatsoever  incurred  or  to  be  incurred  in 
respect  of  such  lunatic. 

All  the  provisions  in  the  "  Lunacy  Act,"  chapter  ninety-seven,  as  to 
the  mode  of  determining  that  a  pauper  lunatic  is  chargeable  to  a  county, 
and  as  to  the  orders  to  be  made  for  payment  of  expenses  and  other 
moneys  in  respect  of  such  lunatic,  and  tor  the  repayment  thereof  to  the 
treasurer  of  a  county,  shall  extend  to  the  case  of  a  borough  to  which  a 
lunatic  is  made  chargeable  under  tliis  section  as  if  the  said  provisions 
were  re-enacted  in  this  Act,  and  such  borough  were  therein  mentioned 
or  referred  to  instead  of  a  county. 

Sect.  46,  amending  8  &  9  Vict.  c.  100,  will  be  found  ^o«f,  736. 

Sect.  47.  The  term  physician,  surgeon,  or  apothecary,  wherever  used   Definition  of 
in  the  "Lunacy  Acts,"  shall  mean  a  person  registered  under  the  "  Me-   leon'OTmothe- 
dical  Act,"  21  &  32  Vict.  c.  90.  cary.' 

Sect.  48.  So  much  of  sect.  132  of  the  16  &  17  Vict.  c.  97,  as  enacts 
that  in  that  Act,  unless  there  be  something  in  the  subject  or  context  re- 
pugnant to  such  construction,  the  word  "  county"  shall  mean  a  county 
of  a  city  or  county  of  a  tovra,  shall,  except  with  respect  to  the  city  of 
London,  be  repealed,  and  aU  the  provisions  of  the  said  Act  and  of  the 
Acts  amending  the  same  shall  be  read  and  construed  accordingly. 


Part  of  sect.  132 
of  16  A  17  Vlct. 
c.  97,  repealed. 


SCHEDDLE  A. 

For  tliis  schedule  see  post,  736. 
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2.  County 

and  Public 

Lunatic 

Asylums,  etc. 


County  of 
Vnion  [or 
District  of 


ish  of'\ 


Quarterly  list  of  lunatic 
[or  the  parish,  of 
any  asylum,  rei 


Hunatics. 

Schedule  B. 


within  tlie  district  of  the  union  of 
],  in  the  oovmty  or  horough  of 


§n. 


,  not  in 


Name. 

Sex. 

Age. 

Form  of 

Mental 

Dis. 

order. 

Duration 

of  present 

Attack  of 

Insanity, 

and  if 

idiotic, 

whether  or 

not  from 

Blrtb. 

Resi- 
dent in 
Worlv- 
house. 

Non- 
resident  in 
Workhouse, 
where  and 
with  whom 
resident. 

Date 

of 
ViBit. 

In  what  con- 
dition, and,  if 

ever  restrained, 
why,  and  by 
what  means, 

and  how  often. 

/  declare  that  I  home  personally  examined  the  several  persons  whose  names  are 
tpecijled  in  the  above  list  on  the  days  set  opposite  their  names ;  and  I  certify, 
Jb-stly,  with  respect  to  those  appearing  by  the  above  list  to  be  in  the  workhouse, 
that  the  accommodation  in  the  workhouse  is  sufficient  for  their  reception,  and  that 
they  are  all  [or  all  except  A.  B.  and  C.  i).j  proper  patients  to  be  kept  in  the 
workhouse  ;  and,  secondly,  with  respect  to  those  appearing  by  the  aiove  list  to  be 
resident  elsewhere  than  in  the  workhouse,  that  they  are  all  [or  all  except  A.  £. 
and  0.  D-l  properly  taken  care  of,  and  mxty  properly  remain  out  of  an  asylum. 

I  declare  that  the  persons  in  the  above  list  are  to  the  best  of  my  knowledge  tlie 
only  pauper  lunatics  in  the  district  of  the  union  of  [or  in  the  parish 

of  ]  who  are  not  in  an  asylum,  registered  hospital,  or  duly  licensed 

house, 

(Signed)  A.  S., 

Medical  of/user  of  the  district  of 

the  union  [or  parish"]  of 

Dated  the  day  of  ,  one  thousand  eight  hundred 


The  26  &  27  Viot.  c.  110,  intituled,  "  An  Act  to  Auiendl  the  Lunacy 
Acts  in  relation  to  the  Buildjng  of  Asylunjs  for  Pauper  Lunatics"  [28th 
July,  1863] ,  reciting  that,  by  the  "  Lunatic  Asylums  Act,  1853,  the 
justices  of  every  county  and  borough  are  required  to  provide  an  asylum 
for  the  reception  of  their  pauper  lunatics ;  but  power  is  given  to  two  or 
more  counties  and  boroughs  to  unite  together  for  the  purpose  of  pro-' 
viding  an  asylum  for  their  common  use;  and  that,  by  the  said  Act, 
"  county"  is  defined  to  include  a  county  of  a  city  or  county  of  a  town^ 
and  "  borough  "  is  defined  to  mean  every  borough,  town,  and  city  corpo- 
rate having  a  quarter  sessions,  recorder,  and  clerk  of  the  peace ;  and 
that,  by  the  "  Lunacy  Acts  Amendment  Act,  1862,"  it  is  provided'  that 
the  word  "  county  "  shall  not,  except  in  the  case  of  the  city  of  London, 
mean  a  county  of  a  city  or  county  of  a  town ;  and  that,  certain  counties 
of  towns  have  quarter  sessions,  but  such  quarter  sessions  are  not  held  by 


§n. 


^wxntits. 
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2.  County 

and  Public 

Lunatic 


Confirmation  of 
certain  agreo- 
menta  between 
counties,  for  pro- 
Tiding  a  common 
asylum. 


Explanation  of 
sect.  8  of  the  25 
&  26  Vict.  c.  111. 


a  recorder;  and  that,  at  the  date  of  the  passing  of  the  last-mentioned 
Act,  certain  agreements  were  pending  for  the  union,  with  a  view  to  a 
common  asylimi,  of  certain  counties,  including  counties  of  towns ;  and 
that  it  is  expedient  to  coniirm  such  agreements  in  certain  cases,  not-  Asylums,  eta. 
withstanding  that,  by  virtue  of  the  last-mentioned  Act,  a  coimty  of  a 
town  is  no  longer  included  under  the  term  "  county,"  and  is  by  such  ex- 
clusion rendered  incapable  of  carrying  iato  eflfect  such  agreement ;  enacts 
as  follows : — 

Sect.  1.  Where,  in  pursuance  of  the  "  Lunatic  Asylums  Act,  1853  "  (a), 
an  agreement  for  providing  a  common  asylum  has  been  duly  entered  into 
between  divers  counties,  properly  so  called,  and  such  agreement  has 
been  afterwards  varied  by  the  admission  as  a  party  thereto  of  a  county 
of  a  city  or  county  of  a  town,  the  original  agreemerlt  shall  be  binding  on 
the  comities  originally  parties  thereto,  in  the  same  manner  as  if  no  varia- 
tion of  such  agreement  had  been  made. 

Sect.  2.  "Whereas,  by  the  8th  section  of  the  "  Lunacy  Acts  Amendment 
Act,  1862  "  (b),  it  is  provided  to  the  effect,  that  it  shall  be  lawful  for  the 
visitors  of  any  asylum,  and  the  guardians  of  any  parish  or  union  within 
the  district  for  which  the  asylum  has  been  provided,  to  make  arrange- 
ments, subject  to  such  approval  as  thei'ein  mentioned,  for  the  reception 
and  care  in  the  workhouse  of  the  parish  or  mlion  of  a  limited  number  of 
chronic  lunatics,  to  be  selected  as  therein  mentioned :  and  whereas 
doubts  are  entertained  whether  the  expression  "  chronic  lilnatics,"  there- 
in mentioned,  includes  lunatics  chargeable  to  parishes  or  unions  other 
than  the  parish  or  union  into  the  workhouse  of  which  they  are  proposed 
to  be  received ;  now  it  is  hereby  declared,  that  the  words  "  chronic  luna- 
tics "  in  the  said  section  include  chronic  lunatics  chargeable  to  other 
parishes  br  unions,  is  well  as  chronic  lunatics  chargeable  to  the  parish 
or  union  into  the  workhouse  of  W^hich  they  a,ie  proposed  to  be  received: 

Sect.  3.  This  Act  may  be  cited  for  all  purposes  as  "  The  Lunacy  Acts 
Amendment  Act,  1863." 

The  28  &  29  Vict.  c.  80,  intituled,  "  An  Act  to  Explain  and  Amend 
the  Lunatic  Asylums  Act,  1853,  and  the  Lunacy  Acts  Amendment  Act, 
1862,  with  reference  to  Counties  of  Towns  wliieh  have  CoUrts  of  Quarter 
Sessions,  but  no  Recorder "  [a9th  June,  1865] ,  after  reciting  that  by 
the  "  Lunatic  Asylums  Act,  1853  "  (c),  "  county  "  is  defined  to  include 
a  county  of  a  city  or  county  of  a  town,  and  boiroUgh  is  defined  to  mean 
every  borough,  town,  and  city  corporate  having  a  quarter  sessions,  re- 
corder, and  a  clerk  of  the  peace  :  and  that  by  the  "  Lunacy  Acts  Amend- 
ment Act,  1862  "  (d),  it  is  provided  that  the  word  "  county"  shall  not, 
except  in  the  case  of  the  city  of  London,  mean  a  county  of  a  city  or 
county  of  a  town ;  and  that  certain  counties  of  cities  and  counties  of 
towns  have  quarter  sessions  and  clerks  of  the  peace,  but  no  recorders, 
wherefore  the  same  do  not  come  within  the  provisions  of  the  "  Lunatic 
-Asylums  Act;  1858,"  and  the  Acts  construed  as  one  therewith:  and  that 
it  is  expedient  to  remedy  such  defect :  enacts  as  follows : — 

Sect.  1.    That  the  word   "  county  "  in  the  "  Lunatic  Asylums  Act,    Definition  of  the 
1853,"  and  the  several  Acts  construed  as  one  therewith,  shall  be  con-    word  "county." 
strued  to  include  every  county  of  a  city  or  county  of  a  town  having 
quarter  sessions  and  a  clerk  of  the  peace,  arid  no  recorder. 

Sect.  2.  The  justices  of  every  coUnty  of  a  city  or  county  of  a  town   Powers  of  jus- 
having  quarter  sessions  and  a  clerk  of  the  peace,  and  no  recorder,  shall   ^^j?^/™'' 
have  all  the  powers  and  authorities  conferred  on  or  given  to  the  justices 
of  every  borough  not  having  any  asylum  by  sect.  7  of  the  "  Lunatic 


short  title. 


8 


a)  See  ante,  601. 
A)  See  ante,  670. 


(c)  Sec.  132,  ante,  652. 
(rf)  Sect.  48,  ante,  676. 
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This  and  the 
recited  Acts  to 
be  construed 
together. 


l.unatt(». 


§111. 


Asylums  Act,  1853  "  (a),  notwitlistanding  such  county  of  a  city  or  town 
may  have  an  asylum  of  its  own :  Provided  always  tiiat  it  shall  not  be 
obhgatory  on  any  such  coftity  of  a  city  or  town  to  keep  up  and  maintain 
any  asylum  from  and  after  or  during  such  time  as  it  shall  avail  itseK  of 
the  provisions  of  the  said  section. 

Sect.  3.  This  Act  shall  be  construed  as  one  with  the  "  Lunatic  Asy- 
lums Act,  1853,"  and  several  Acts  construed  as  one  therewith,  and  may 
be  cited  for  aU  purposes  as  "  The  Lunacy  Acts  Amendment  Act,  1865." 


Repeal  of  former 
Acts. 


Proviso  that 
present  visitors 
and  clerk  shall 
act  under  this 
Act  till  new  ones 
are  appointed ; 
and  that  licences 
heretofore 
granted  shall 
remain  in  force, 
unless,  etc. 


Commissioners 
in  lunacy  under 
6  4  6  Vict.  c.  84, 
to  be  henceforth 
called  "  The 
Masters  in  Lu- 
nacy." 


Appointment  of 
'•  The  Commis- 
sioners in  Lu- 
nacy." 


Salary. 


III.  prtitat^  ittnatte  asglums.   Settatttg;  of  ^at^er 
l.unattc»  into. 

The  8  &  9  Vict.  c.  100,  intituled,  "An  Act  for  the  Regulation  of 
the  Care  and  Treatment  of  Lunatics  "  [4th  August,  1845]  enacts  as 
follows : — 

Sect.  1.  The  2  &  3  Will.  4,  c.  107,  3  &  4  WUl.  4,  c.  64,  5  &  6  WiU.  4, 
c.  22,  1  &  2  Vict.  c.  73,  5  Vict.  c.  4,  and  the  5  &  6  Vict.  c.  87,  "  shaU  be 
and  the  same  are  hereby  repealed,  save  and  except  so  far  as  they  or  any 
of  them  repeal  any  other  Act :  Provided  always  that  until  the  appoint- 
ment for  any  jurisdiction  of  visitors  and  their  clerk  under  the  provisions 
of  tliis  Act  the  visitors  and  clerk  appointed  for  such  jurisdiction  under 
the  said  repealed  Acts  or  any  of  them  shall  respectively  have  and  per- 
form the  powers,  authorities  and  duties  which  they  would  have  respec- 
tively had  or  performed  if  appointed  under  this  Act :  Provided  also,  that 
all  licences  heretofore  granted  shall  remain  in  force  for  the  periods  for 
which  they  were  respectively  granted,  unless  revoked  as  hereinafter  pro- 
vided :  and  that  all  orders,  matters  and  things  which  have  been  granted, 
made,  done  or  directed  to  be  done  in  pursuance  of  the  said  repealed  Acts 
or  any  of  them  shall  be  and  remain  as  good,  vaHd  and  effectual  to  all 
intents  and  purposes  as  if  the  said  repealed  Acts  had  not  been  repealed, 
except  so  far  as  such  orders,  matters  or  things  are  expressly  made  void 
or  affected  by  this  Act ;  and  that  aU.  fees,  charges  and  expenses  which 
have  become  payable  under  the  said  repealed  Acts  or  any  of  them  shall 
be  payable  in  the  same  manner  and  from  the  same  funds  as  would  have 
been  applicable  thereto  in  case  such  Acts  had  not  been  repealed." 

Sect.  2.  "  That  the  persons  abeady  appointed  and  hereafter  to  be  ap- 
pointed "  under  the  5  &  6  Vict.  o.  84,  "  whereby  the  Lord  Chancellor  is 
empowered  to  appoint  two  persons,  to  be  called  '  the  commissioners  in 
lunacy,'  shall  henceforth  be  and  be  called  '  the  masters  in  limacy,'  and 
shall  take  the  same  rank  and  precedence  as  the  masters  in  ordinary  of 
the  High  Court  in  Chancery." 

Sect.  3  provides  that  eleven  persons  therein  named,  and  theii-  respec- 
tive successors,  to  be  appointed  as  hereinafter  provided,  shall  be  com- 
missioners for  the  purposes  of  this  Act,  to  be  called  "  The  Commis- 
sioners in  Lunacy ; "  and  fui-ther  provides  that  such  commissioners  shall 
hold  their  offices  "  duiing  good  behaviour,  and  shall  not,  so  long  as  they 
shall  remain  such  commissioners,  and  receive  any  salary  under  this  Act, 
accept,  hold,  or  carry  on  any  other  office  or  situation,  or  any  profession 
or  employment,  from  which  any  gain  or  profit  shall  be  derived ;  and  that 
there  shall  be  paid  to  each  of  the  six  commissioners  for  the  time  being 
who  shall  be  physicians,  surgeons,  or  barristers  of  five  years'  standing 
and  upwards,  out  of  the  moneys  and  funds  hereinafter  mentioned,  over 
and  above  their  respective  ti-avelling  and  other  expenses  whilst  employed 


{a)  Ante,  603. 
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§  III-  l^unattw, 

in  visiting  any  houses,  hospitals,  asylums,  gaols,  workhouses,  or  other 
places,  in  pursuance  of  this  Act,  the  yearly  salary  of  one  thousand  and 
five  hundred  pounds,"  to  be  paid  as  therein  mentioned. 

Sect.  4  provides  that  in  case  of  the  death,  removal,  disqualification, 
refusal,  or  disability  of  any  commissioners,  others  shall  be  appointed. 

Sect.  5  provides  as  to  retiring  pensions  to  incapacitated  commis- 
sioners. 

Sect.  6.  That  every  person  hereby  or  hereafter  appoiated  a  commis- 
sioner under  this  Act  shaU,  before  he  acts  in  the  execution  of  his  duty 
as  a  commissioner,  take  an  oath  to  the  following  effect  (that  is  to  say), 

/,  A.  B.,  do  swear,  that  I  will  discreetly,  impartially  amd  faithfully  execute  all 
the  trusts  and  powers  committed  unto  me  by  virtue  of  am  Act  of  Fa/rliament  made 
in  the  ninth  year  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  [here  insert 
the  title  of  the  Act] ;  amd  that  I  will  keep  secret  all  such  matters  as  shall  com^ 
to  my  knowledge  in  the  execution  of  my  office  {except  when  reqmred  to  divulge  the 
same  by  legal  authority,  or  so  far  as  I  shall  feel  myself  called  upon  to  do  so  for  the 
better  execution  of  the  duty  imposed  on  me  by  the  said  Act).     So  help  me  God. 

Which  oath  it  shall  be  lawful  for  the  Lord  Chancellor  to  administer  to 
every  such  commissioner ;  and  any  three  of  the  commissioners  who  shall 
have  previously  taken  the  oath  are  hereby  authorized  to  administer  such 
oath  to  any  other  commissioner. 

Sect.  7.  That  the  commissioner  shall  cause  to  be  made  a  seal  of  the 
commission,  and  shall  cause  to  be  sealed  or  stamped  therewith  all 
licences,  orders,  and  instruments  granted  or  made,  or  issued,  or  autho- 
rized by  the  commissioners,  in  pursuance  of  this  Act,  except  such  orders 
or  insteuments  as  are  hereinafter  required  or  directed  to  be  given  or 
signed  and  sealed  by  one  commissioner  or  two  commissioners ;  and  aU 
such  licences,  orders,  and  instruments,  or  copies  thereof,  purporting  to  be 
sealed  or  stamped  with  the  seal  of  the  commission,  shall  be  received  as 
evidence  of  the  same  respectively,  and  of  the  same  respectively  having  Evidence. 
been  granted,  made,  issued  or  authorized  by  the  commissioners,  without 
any  further  proof  thereof;  and  no  such  licence,  order,  or  instrument,  or 
copy  thereof,  shall  be  vaUd,  or  have  any  force  or  effect,  unless  the  same 
shall  be  so  sealed  or  stamped  as  aforesaid. 

Sect.  8  provides  for  the  election  by  the  commissioners  of  a  permanent   Chairman, 
chairman. 

Sects.  9  and  10  provide  for  the  appointment,  salary,  and  retiring  pen-   Secretary, 
sion  of  the  secretary  to  the  commissioners. 

Sect.  11  provides  as  to  the  appointment  and  salaries  of  clerks  to  the   Clerks, 
commissioners. 

Sect.   12.    That  every  person  appointed  to  be  secretary  or  clerk  as   Secretary  and 
aforesaid  shall,  before  he  shall  act  as  such  secretary  or  clerk,  take  the   "^^^^  *°  '^^  *" 
following  oath,  to  be  administered  by  any  one  of  the  commissioners : 

I,  A.  B.,  do  swear,  that  I  will  faithfully  execute  all  such  trusts  amd  duties  as 
shall  be  committed  to  my  charge  as  secretary  to  the  commissioners  in  lunacy  [or  as 
clerk  to  the  commissioners  in  lunacy,  as  the  case  may  he]  ;  and  that  I  will  keep 
secret  all  such  matters  as  shall  come  to  my  knowledge  in  the  execution  of  my  office 
{except  when  required  to  divulge  the  same  by  legal  authority).     So  help  me  God. 

Sect.  13  provides  for  the  delivery  (by  the  clerk  to  the  metropolitan  Documents, 
commissioners)  of  aU  documents,  etc.,  to  the  commissioners  tmder  this 
Act. 

Sect.  14.    That  it  shall  be  lawful  for  the  commissioners  (if  and  when   Jurisdiction 
they  shaU  think  fit)  to  grant  a  Ucence  to  any  person  (a)  to  keep  a  house   J'J^''^  JiSJfJj, 


(a)  See  16  &  17  Vict.  c.  96,  s.  2,  post,       the  persons,  to  reside 
714,  requiring  the  person,  or  pne  of      mises. 


on  the  pre- 
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licences^  and 
termed  their  im> 
mediate  jurisdic- 
tion, defined. 


for  the  reception  of  lunatics,  or  of  any  sex  or  class  of  lunatics,  witliin 
the  places  following  (that  is  to  say) ;  the  cities  of  London  and  West- 
minster, the  county  of  Middlesex,  the  borough  of  Southwark,  and  the 
several  parishes  and  places  hereinafter  mentioned  (that  is  to  say),  Brix- 
ton, Battersea,  Barnes,  Saint  Mary  Magdalen,  Bermondsey,  Christ 
Church,  Clapham,  Saint  GUes,  CamberweU,  Dulwich,  Saint  Paul,  Dept- 
fordi  Gravenay,  Kew  Green,  Kennington,  Saint  Mary,  Lambeth,  Mortlake, 
Merton,  Mitcham,  Saint  Mary,  Newington,  Norwood,  Putney,  Peckham, 
Saint  Mary,  Kotherhithe,  Boehampton,  Streatham,  StockweU,  Tooting, 
Wimbledon,  Wandsworth,  and  Walworth,  ia  the  county  of  Surrey; 
Blackheath,  Charlton,  Deptford,  Greenwich,  Lewisham,  Lee,  Southend, 
and  Woolwich,  in  the  county  of  Kent ;  and  East  Ham,  Layton,  Layton- 
stone,  Low  Lslyton,  PlaistoW,  West  Ham,  and  Walthamstow,  in  the 
county  of  Essex  j  and  also  within  every  other  place  (if  any)  within  the 
distance  of  s6ven  miles  from  any  part  of  the  said  cities  of  London  or 
Westminster)  or  of  the  said  borough  of  Southwark;  aU  which  cities, 
couitys  boroiigh,  panshes  and  places  aforesaid  shall  be  and  are  hereafter 
referred  to  as  the  immediate  jurisdiction  of  the  commissioners. 

Commissioners  Sect.  15.  That  the  commissioners  Br  some  five  of  them  shall  meet  at 

Md  8''ccWmM^  *^®  usual  offices  or  place  of  business  which  shall  for  the  time  being  be 
ing  for  granting  Occupied  or  used  by  the  said  commissioners,  or  at  such  other  place  as 
licences.  the  Lord  Chancellor  may  direct,  on  the  first  Wednesday  in  the  months 

of  February,  May,  Jxily,  and  November  in  every  year,  in  order  to  receive 
appKcations  from  persoiis  requiring  houses  to  be  Kcgnsed  fdr  the  reception 
of  lunatics  witliin  the  immediate  jurisdiction  of  the  CoUtalissioners,  and 
(if  they  shall  think  fit)  to  license  the  same ;  and  ill  case  on  any  such  occa- 
sion five  iJonlmissioners  sha,ll  not  be  present  the  meeting  shall  take  place 
dn  the  ilext  succeeding  Wednesday,  and  so  on  weekly  imtil  five  commis- 
sioners shall  be  assembled ;  ahd  tiie  cbntmissioiiers  assembled  at  every 
sUch  rileetiiig  shall  have  the  poWer  to  adjourn  such  meeting  frOm  time 
to  time  and  tt)  such  place  as  they  shall  see  fit :  Provided  always;  never- 
theless, that  it  shaU  be  laWful  for  d,ny  five  ctf  the  cdmmissioners  at  any 
other  tinle,  at  any  meeting  diily  summoned  iinder  the  provisidiis  in  that 
behs,lf  hereinafter  contained  {a),  to  receive  applicatioils  from  persons  re- 
quiring hdtises  to  be  Uceilsed  as  aforesaid,  and,  if  they  shall  think  fit,  to 
license  the  same. 

Sect.  16.  That  when  and  so  often  as  any  coinmissionei:  shall  by 
writing  under  his  hand  require  the  secretary  to  convene  a  meeting  of 
the  commissidilBrs  for  a  purpose  or  purpdses  specified  iil  slibh  ■ttrrfting,  dr 
for  the  general  despatch  of  business,  subh  secretary  is  hereby  reqiiired 
to  convene  such  meeting  by  summons  to  the  other  commissioners,  or 
such  of  them  as  shall  be  then  in  England  and  siiall  have  an  address 
known  to  the  secretary,  and  to  give  them,  as  far  as  circumstances  will 
admit,  not  less  than  twenty-fdiir  hours'  notice  of  the  place,  day  and  hour 
where  and  on  and  at  which  such  meeting  is  intended  to  be  held,  and  alsd 
to  state  in  the  stlmmons  the  purpose  or  purposes  of  such  meeting,  as 
specified  by  the  commissioner  requiring  the  same  to  be  convened  j  and 
then  and  in  every  such  case  it  shall  be  lawfvil  for  any  liiree  of  the  com- 
missioners to  asseiflble  themselves  to  consider,  and  (if  they  shall  think 
fit)  to  execute  the  purpose  or  purposes  of  such  meeting :  Provided  always, 
nevertheless,  that  nothing  shall  be  doiie  at  any  such  meeting,  at  which 
less  than  five  cemmissioners  shall  be  present,  which  by  tliis  Act  is  re- 
quired to  be  done  by  five  commissioners :  provided  also,  that  every  such 
meeting  shall,  as  far  as  circumstances  wiU  admit,  be  held  at  the  usual 
office  or  place  of  business  of  the  commissioners. 

The  justices  of  gect.  17.  That  in  all  places  not  being  within  the  iinmediate  iurisdic- 

tlio  peace  in  *  w  j 


Provision  for 
summoning 
special  meetings. 


(a)  See  sect.  16,  infra. 


§  III. 


ILunattcs. 
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general  or  quar< 
ter  sessions  in  all 
other  parts  of 
England  to 
license  houses  for 
the  reception  of 
lunatics,  and  to 
appoint  visitors. 


For  appointment 
of  a  visitor  in  the 
place  of  one 
dying,  being  un- 
able, disqualified, 
etc. 


tion  of  the  commissioners  the  justices  for  the  county  or  borough  (a),  as- 
sembled in  general  or  quarter  sessions  shall  have  the  same  authority  (J) 
within  their  respective  counties  or  boroughs  to  license  (e)  houses  for  the 
reception  of  lunatics  as  the  commissioners  within  their  immediate  juris- 
diction ;  and  that  the  said  justices  shall,  at  the  Michaelmas  general  or 
quarter  sessions  in  every  year,  appoint  three  or  more  justices,  and  also 
one  physician,  surgeon,  or  apothecary  (d),  or  more,  to  act  as  visitors  (c) 
of  every  or  any  house  or  houses  Kcensed  for  the  reception  of  lunatics 
within  the  said  coimties  or  boroughs  respectively:  and  such  visitors 
shall  at  their  first  meeting  take  the  oath  required  by  this  Act  to  be  taken 
by  the  commissioners,  mutatis  mutandis,  such  oath  to  be  administered  by 
a  justice. 

_  Sect.  18.  That  in  case  at  any  time  of  the  death,  inability,  disqualifica- 
tion, resignation,  or  refusal  to  act  of  any  person  so  appointed  a  visitor  as 
aforesaid,  it  shall  be  lawful  for  th^  justices  of  the  county  or  borough  (a), 
at  any  general  or  quarter  sessions,  to  appoint  a  visitor  (e)  in  the  room  of 
the  person  who  shall  die,  or  be  unable  or  be  disqualified,  or  resign,  or  re- 
fuse to  act  as  aforesaid. 

Sect.   19.   That  a  list  of  the  names,  places  of  abode,  occupation  or  Lists  of  visitors 
professions  of  aU  visitors  appointed  as  hereinbefore  is  directed  shaU,   '"  ^^  pubUshed 
within  foui-teen  days  from  the  date  of  their  respective  appointments,  be  ?he'pe\Min  a' 
published  by  the  clerk  of  the  peace  of  the  County  or  borough  for  which  newspaper,  and 
they  shall  be  respectively  appointed  in  some  newspaper  commonly  circu-   '"  ''*  ?™' '"  *® 
lated  within  the  same  county  or  borough,  arid  shall  within  three  days   "°°"™''°''^"- 
from  the  date  of  their  respective  appointmeilts,  be  sent  by  the  clerk  of 
the  peace  to  the  commissiohgrs ;  and  every  clerk  of  the  peace  making 
default  in  either  of  the  respects  aforesaid  shall  for  every  such  default 
forfeit  a  sum  not  exceeding  two  pounds  («). 

Sect.  20.  That  every  such  visitor  as  aforesaid,  being  a  physician, 
surgeon,  or  apotheCai'y,  shall  be  paid  oiit  of  the  moneys  or  funds  herein- 
after mentioned  for  every  day  during  Which  he  shaJl  be  employed  in 
executing  the  duties  of  this  Act  such  srim  as  the  justices  of  the  coimty 
or  borough  shall  in  general  or  quarter  sessions  direct. 

Sect.  21.  That  the  Clerk  of  the  peace,  or  some  other  person  to  be 
appointed  by  the  justices  for  the  cottrity  or  borough  (/)  in  general  or 
quarter  sessions,  sMU  abt  as  clerk  to  the  visitors  so  appointed  as  afore- 
said, and  such  clerk  shaU  sitmmon  the  visitors  to  meet  at  such  time  and 
place,  for  the  purpose  of  executiag  the  duties  of  this  Act,  as  the  said  jus- 
tices in  general  or  quarter  sessioils  shall  appoint;  aild  every  such 
appointment,  summons,  and  meeting  skaU  be  made  and  held  as  privately 
as  may  be,  and  in  such  manner  that  no  proprietor,  superintendent,  or 
person  interested  in  or  employed  about  or  connected  with  any  house  to 


Every  visitor,  be- 
ing a  physician, 
surgeon,  or  apo- 
thecary, to  be 
remunerated. 


Clerk  of  the 
peace  or  some 
other  person  to 
be  appointed  by 
the  justices  to  be 
clerk  to  visitors. 


{a)  Astothe  definition  of  "county'' 
and  "borough"  see  sections  114,  115, 
jpost,  708,  7lO.  Justices  bf  boroughs 
at^,  for  the  purposes  of  this  Act,  to 
assemble  iii  Special  sessions,  at  such 
times  as  the  tjuarter  sBssibns  of  such 
borough  shall  be  holden,  sect.  115, 
post,  710. 

(4)  See  note  (a)  to  sect.  14  of  this 
Act,  ante,  679. 

(«)  See  sect.  31,  post,  684,  provid- 
ing that  no  licence  shall  be  granted, 
and  no  visitor  appointed  by  the  jus- 
tices for  any  borough  without  the 
consent  of  tEte  recorder. 

By  25  &  26  Vict.c.  Ill,  s.  li,  post, 


729,  before  the  grant  of  any  licence 
by  justices,  to  a  house  not  previously 
licensed,  notice  must  be  given  to  the 
commissioners,  who  are  to  inspect 
the  preiiusfes  and  to  report ;  and  no 
hcenoe  shall  be  granted  until  the 
report  of  the  commissioners  has  been 
received  alid  considered. 

[d)  see  25  &  26  Vict.  c.  Ill,  ».  47, 
post,  736. 

(«)  See  sect.  106,  post,  706,  as  to 
the  persons  to  sue  for  penalties. 

(/)  "Bj  sent.  S\,  post,  684,  the  con- 
sent of  the  recorder  of  the  borough  is 
required  in  the  ease  of  an  appoint- 
ment by  the  justices  of  such  borough. 
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Uttttattcii. 


§111. 


Bis  dutien  and 
remuneration. 


ProTision  for 
assistants  tu  the 
clerlL  of  the 
visitors. 


be  -visited  shall  have  notice  of  such  intended  visitation ;  any  such  clerk 
to  the  visitors  shall,  at  their  first  meeting,  take  the  oath  required  by  this 
Act  to  be  taken  by  the  secretary  of  the  commissioners,  mutatis  mutandis, 
such  oath  to  be  administered  by  one  of  the  visitors,  being  a  justice ;  and 
the  name,  place  of  abode,  occupation,  and  profession  of  the  clerk  to  the 
visitors  (whether  the  same  shall  be  the  clerk  of  the  peace  or  any  other 
person),  shall  within  fourteen  days  after  the  appointment  be  published 
by  the  clerk  of  the  peace  for  the  county  or  borough  in  some  newspaper 
commonly  circulated  thereiu,  and  within  three  days  from  the  date  of  the 
appointment  be  communicated  by  the  said  clerk  of  the  peace  to  the  com- 
missioners ;  and  every  clerk  of  the  peace  making  default  in  either  of  the 
respects  aforesaid,  shall  for  every  such  default  forfeit  a  sum  not  exceedr 
ing  two  pounds ;  and  every  such  clerk  to  the  visitors  shall  be  allowed 
such  salary  or  remuneration  for  his  services  (to  be  paid  out  of  the 
moneys  or  funds  hereinafter  mentioned  (a)  as  the  justices  for  the  county 
or  borough  shall  in  general  or  quarter  sessions  direct. 

Sect.  22.  That  if  the  clerk  of  any  visitors  shall  at  any  time  desire  to 
employ  an  assistant  in  the  execution  of  the  duties  of  his  office,  such  clerk 
shall  certify  such  desire  and  the  name  of  such  assistant  to  one  of  the 
visitors,  being  a  justice ;  and  if  such  visitor  shall  approve  thereof,  he 
shall  administer  the  following  oath  to  such  assistant : — 

Oath  of  assistant.  /,  A.  B.,  do  solemnly  swear,  that  I  will  faithfully  keep  secret  all  such  matters 
and  things  as  shall  come  to  my  knowledge  in  consequence  of  my  employment  as 
asnsta?it  to  the  clerk  of  the  visitors  appointed  for  the  county  [or  borough]  of 
by  virtue  of  an  Act  of  Parliament  passed  in  the  ninth  year  of  the  reign  of  her 
Majesty  Queen  Victoria,  intituled  [here  insert  the  title  of  the  Act],  unless 
required  to  divulge  the  sanw  by  legal  authority.  So  help  me  God. 

And  such  clerk  may  thereafter,  at  his  own  cost,  employ  such  assistant. 

Sect.  23.  That  no  person  shall  be  or  act  as  a  commissioner,  or  visitor, 
or  secretary,  or  clerk  to  the  commissioners,  or  clerk  or  assistant  clerk  to 
any  visitors,  or  act  in  granting  any  licence,  who  shall  then  be,  or  shall 
within  one  year  then  next  preceding  have  been,  directly  or  indirectly  in- 
terested in  any  house  licensed  for  the  reception  of  lunatics,  or  the  profits 
of  such  reception:  and  no  physician  or  surgeon  (being  a  commissioner), 
and  no  physician,  surgeon,  or  apothecary  (beuig  a  visitor),  shall  sign  any 
certificate  for  the  admission  of  any  patient  into  any  licensed  house  or 
hospital,  or  shall  professionally  attend  upon  any  patient  in  any  licensed 
house  or  hospital,  unless  he  be  directed  to  visit  such  patient  by  the  per- 
son upon  whose  order  such  patient  has  been  received  into  such  licensed 
house  or  hospital,  or  by  the  Lord  Chancellor,  or  her  Majesty's  principal 
secretary  of  state  for  the  time  being  for  the  home  department,  or  by  a  com- 
mittee appointed  by  the  Lord  Chancellor ;  and  if  any  such  commissioner,, 
or  visitor,  or  secretary,  or  clerk  to  the  commissioners,  or  clerk  or  assistant 
clerk  to  any  visitors,  shall  after  his  appoiutment  be  or  become  so  interested 
in  any  house  licensed  for  the  reception  of  lunatics,  or  tlie  profits  of  such  re- 
ception, such  commissioner,  visitor,  secretary,  or  clerk,  or  assistant  clerk, 
as  the  case  may  be,  shall  immediately  thereupon  be  disqualified  from 
acting,  and  shall  cease  to  act  in  such  capacity ;  and  if  any  person,  being 
disquaHfied  as  aforesaid,  shall  take  the  ofiice  of  commissioner,  visitor, 
secretaiy,  clerk,  or  assistant  clerk,  or  being  a  commissioner,  visitor, 
secretary,  clerk,  or  assistant  clerk,  shall  become  disqualified  as  aforesaid, 
and  shall  afterwards  continue  to  act  in  such  capacity,  such  person  shall 
be  guilty  of  a  misdemeanour ;  and  if  any  physician  or  surgeon  (being  a 
commissioner),  or  any  physician,  surgeon,  or  apothecary  (being  a  visi- 
tor), shall  sign  any  certificate  for  the  admission  of  any  patient  into  any 
licensed  house  or  hospital,  or  shall  professionally  attend  any  patient  in 


Persons  inter- 
ested in  any 
licensed  house, 
or  being  medical 
'  attendant  on  any 
patient  thereni, 
disqualified  to 
act  as  commis- 
sioner, -visitor, 
secietary,  clerk, 
or  assistant. 


Disqualified  per- 
sons acting  a 
misdemeanour. 

Fhysicians,  etc., 
contravening, 
penalty  £10. 


(ffi)  See  sects.  33  and  36,  post,  685,  686. 


§111. 


Eunattcs. 


any  licensed  house  or  hospital  (except  as  aforesaid),  such  physician, 
surgeon,  or  apothecary  (as  the  case  may  be)  shall  for  each  offence 
against  this  provision  forfeit  the  sum  of  ten  pounds. 

Sect.  24.  That  every  person  who  shall  desire  to  have  a  house  licensed 
for  the  reception  of  lunatics  shall  give  a  notice,  if  such  house  be  situate 
within  the  immediate  jurisdiction  of  the  commissioners,  to  the  commis- 
sioners, and  if  elsewhere  to  the  clerk  of  the  peace  for  the  county  or 
borough  in  which  such  house  is  situate,  fourteen  clear  days  at  the  least 
prior  to  some  quarterly  or  other  meeting  of  the  commissioners,  or  to 
some  general  or  quarter  sessions  for  such  county  or  borough,  as  the  case 
may  be ;  and  such  notice  shall  contain  the  true  Christian  and  surname, 
place  of  abode,  and  occupation  of  the  person  to  whom  the  hcence  is  de- 
sired to  be  granted,  and  a  true  and  full  description  of  his  estate  or 
interest  in  such  house ;  and  in  case  the  person  to  whom  the  licence  is 
desired  to  be  granted  does  not  propose  to  reside  himself  in  the  licensed 
house,  the  true  Christian  and  surname  and  occupation  of  the  superinten- 
dent who  is  to  reside  therein  ;  and  such  notice,  when  given  for  any 
house  which  shall  not  have  been  previously  Ucensed,  shall  be  accompa- 
nied by  a  plan  of  such  house,  to  be  drawn  upon  a  scale  of  not  less  than 
one-eighth  of  an  inch  to  a  foot,  with  a  description  of  the  situation 
thereof,  and  the  length,  breadth,  and  height  of  and  a  reference  by  a 
figure  or  letter  to  every  room  and  apartment  therein,  and  a  statement  of 
the  quantity  of  land,  not  covered  by  any  building,  annexed  to  such 
house,  and  appropriated  to  the  exclusive  use,  exercise,  and  recreation  of 
the  patients  proposed  to  be  received  therein,  and  also  a  statement  of  the 
number  of  patients  proposed  to  be  received  into  such  house,  and  whether 
the  licence  so  apphed  for  is  for  the  reception  of  male  or  female  patients, 
or  of  both,  and  li'  for  the  reception  of  both  of  the  number  of  each  sex  pro- 
posed to  be  received  into  such  house,  and  of  the  means  by  which  the  one 
sex  may  be  kept  distinct  and  apart  from  the  other;  and  such  notice, 
plan,  and  statement,  when  sent  to  the  clerk  of  the  peace,  shall  be  laid  by 
him  before  the  justices  of  the  county  or  borough  at  such  time  as  they 
shall  take  into  their  consideration  the  application  for  such  hcence :  Pro- 
vided always,  that  it  shall  be  lawful  for  any  person  to  whom  the  hcence 
shall  be  granted  to  remove  the  superintendent  named  in  the  notice,  and 
at  any  time  or  times  to  appoint  another  superintendent,  upon  giving  a 
notice  containing  the  true  Christian  and  surname  and  occupation  of  the 
new  superintendent  to  the  commissioners  or  the  visitors  of  the  house,  as 
the  case  may  require  :  Provided  always,  that  all  plans  heretofore  deli- 
vered shall  be  deemed  sufiicient  for  the  purposes  of  tliis  Act  if  the  com- 
missioners or  justices,  as  the  case  may  be,  shall  so  think  fit. 

Sect.  25  is  repealed  by  the  16  and  17  Vict.  c.  96,  s.  1  {post,  714),  which 
makes  provision  as  to  what  may  be  included  in  one  hcence. 

Sect.  26.  That  no  addition  or  alteration  shall  he  made  to,  in,  or  about 
any  hcensed  house,  or  the  appurtenances,  unless  previous  notice  in  writ- 
ing of  such  proposed  addition  or  alteration,  accompanied  with  a  plan  of 
such  addition  or  alteration,  to  be  drawn  upon  the  scale  aforesaid,  and  to 
be  accompanied  by  such  description  as  aforesaid,  shall  have  been  given 
by  the  person  to  whom  the  licence  shall  have  been  granted  to  the  com- 
missioners or  to  the  clerk  of  the  peace,  as  the  case  may  be,  and  the  con- 
sent in  writing  of  the  commissioners,  or  of  two  of  the  visitors  (as),  as  the 
case  may  be,  shall  have  been  previously  given  (h). 


{a)  By  25  &  26  Vict.  o.  Ill,  s.  15, 
post,  730,  before  the  consent  of  the 
visitors  is  given,  notice  of  the  addi- 
tions or  alterations  is  to  be  given  to 
the  commissioners,  and  the  visitors 
shall  not  consent  to  such  additions 
and  alterations  until  they  have  re- 
ceived and  considered  the  report  of 
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the  coniraissioners. 

(b)  No  penalty  is  annexed  for  the 
non-observance  of  this  clause ;  hut  it 
is  a  misdemeanour  wilfully  to  contra- 
vene the  provisions  of  a  statute.  (Hex 
V.  Sawsbitry,  4  T.  K.  457;  Mex  v. 
Dcwis^  Say,  133.) 
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l^unattcs. 


§in. 


Licences  to  be 
made  out  in  a 
given  form,  etc., 
and  to  be  for  not 
more  tlian  thir- 
teen months. 


No  licence,  etc., 
in  any  borough 
vpithout  consent 
of  recorder. 


Charge  for 
licences  to  be 
frranted  in  pur- 
suance of  this 
Act. 


Sect.  27.  That  if  any  person  shall  wilfully  give  an  untrue  or  incorrect 
notice,  plan,  statement,  or  description  of  any  of  the  things  hereinbefore 
required  to  be  included  in  any  notice,  plan,  or  statement,  he  shall  be 
guHty  of  a  misdemeanour. 

Sect.  28.  That  in  every  case  in  which  a  licence  for  the  reception  of 
lunatics  shall  after  the  passing  of  this  Act  be  granted  by  any  justices, 
the  clerk  of  the  peace  for  the  county  or  borough  shall,  within  fourteen 
days  after  such  Ucence  shall  have  been  granted,  send  a  copy  thereof  to 
the  commissioners ;  and  any  clerk  of  the  peace  omitting  to  send  such 
copy  within  such  titne  shall  for  eveiy  such  omission  forfeit  a  sum  not 
exceeding  two  pounds. 

Sect.  29.  That  in  every  case  in  which  any  person  shall  apply  for  the 
renewal  of  a  licence  already  granted  or  hereafter  to  be  granted,  such 
person,  if  applying  to  the  commissioners,  shall  with  such  application 
transmit  to  the  commissioners,  tod  if  aj)plylng  to  any  justices  (a)  shall 
with  such  appKcation  transtnit  to  the  clerk  of  the  peace  for  the  county  or 
borough,  and  also  at  the  same  time  to  the  commissioners,  a  statement 
signed  by  the  persons  so  applying,  containing  the  names  and  number  of 
the  patiehts  of  each  or  either  sex  then  detained  in  such  house,  and  dis- 
tinguishing whether  siieh  patients  respectively  are  private  or  pauper 
patients ;  and  any  person  who  shall  hereafter  obtain  the  renewal  of  a 
licence  without  making  such  return  or  returns  shall  for  every  such 
offence  forfeit  the  sum  of  ten  pounds ;  and  any  person  who  shall  make 
any  such  return  untruly  shall  be  guilty  of  a  misdemeanour. 

Sect.  30.  That  every  licence  shall,  as  nearly  as  conveniently  may  be, 
be  according  to  the  form  in  the  schedule  (A.)  annexed  to  this  Act  (6), 
and  shall  be  stamped  with  a  ten  shilling  stamp,  and  shall  be  under  the 
seal  of  the  commissionerss  if  granted  by  them,  and  if  by  any  justices 
under  the  hands  and  seals  (c)  of  three  or  more  such  justices  in  general 
or  quarter  sessions  assembled,  and  shall  be  granted  for  such  period,  not 
exceeding  thu-teen  calendar  months  (d),  as  the  commissioners  or  justices, 
as  the  case  may  bcj  shall  think  fit. 

Sect.  31.  That  no  Ucenfle  shall  be  granted  or  visitor  or  clerk  appointed 
by  the  justices  for  toy  borotigh  without  the  consent  in  writing  of  the 
recorder  of  such  borough  to  sUch  grant  or  appointment. 

Sect.  32.  That  for  every  libence  to  be  hereafter  granted  there  shall  be 
paid  to  the  secretary  of  the  commissioners,  or  to  the  clerk  of  the  peace, 
according  as  the  licence  shall  be  granted  by  the  commissioners  or  jus- 
tices (exclusive  of  the  sum  to  be  paid  for  the  stamp)  the  sum  of  ten 
shillings  and  no  more  for  eveiy  patient  not  being  a  pauper,  and  the  sum 
of  two  shillings  and  sixpence  and  no  more  for  every  patient  being  a 
pauper  (e),  proposed  to  be  received  into  such  house,  and  if  the  total 


{a)  See  sect.  67,  post,  694,  and  26 
&  26  Vict.  c.  Ill,  8.  Z6,post,  733,  re- 
quiring certain  documents  to  be  laid 
before  the  justices  on  taking  into  con- 
sideration the  renewal  of  licences. 

(4)  Licences  granted  by  justicbs, 
after  the  passing  of  25  &  26  Vict.  fc. 
Ill  (see  sect.  14,  post,  729),  to  a  house 
not  previously  licensed,  are  to  be  in 
the  form  given  in  the  schedule  (A.) 
to  that  Act,  which  see^os*,  736. 

As  to  penalties  for  inftinging  the 
terms  of  the  licence,  see  26  &  26  Vict. 
>;.  Ill,  s.  n,post,  731. 

(c)  Sealing  is  now  dispensed  with, 
see  18  &  19  Vict.  o.  105,  s.  16,  post, 


728.  Documents  theretofore  duly 
signed,  though  not  sealed,  are  thereby 
made  valid. 

[d)  The  powers  of  the  commis- 
sioners under  this  Act,  and  the  16  & 
17  Vict.  c.  96,  continue  applicable  to 
a  house  which  has  been  licensed 
after  the  expiration  of  the  Ucence, 
while  any  patients  are  therein,  18  &  19 
Vict.  c.  105,  s.  9,  post,  728. 

The  detention  of  lunatics  after  two 
months  from  the  expiration  of  a  li- 
cence is  made  a  misdemeanour  by  18 
&  19  Vict.  c.  105,  s.  18,  post,  729. 

(e)  For  the  definition  of  "  pauper," 
see  sect.  l\i,  post,  708. 


Secretary  of  the 
commissioners  to 
make  out  an 
annual  account, 
to  be  laid  before 
the  lords  com- 
missioners of  the 
treasury,  of  all 
receipts  and  pay- 
ments by  him 
under  this  Act. 
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amount  of  such  sums  of  ten  shillings  and  two  shillings  and  sixpence  3.  Private 
shall  not  amount  to  iifteen  pounds,  then  so  much  more  as  shall  make  up       Lunatio 
the  sum  of  fifteen  poimds ;  and  no  such  licence  shall  he  deUvered  imtil       Asylums. 

the  sum  payable  for  the  same  shall  be  paid :  Provided  always,  that  if  the  — 

period  for  which  a  hoence  shall  be  granted  be  less  than  thirteen  calendar  5°^*J '"  "*"■=" 

months  it  shall  be  lawful  for  the  commissioners  or  the  justices,  as  the  theUcenceincer- 

case  may  be,  to  reduce  the  payment  to  be  made  on  such  licence  to  any  '»">  oases. 
sum  not  less  than  five  pounds. 

Sect.  33.  That  all  moneys  received  for  licences  granted  by  the  com-   Application  of 
missioners,  and  for  searches  made  in  pursuance  of  the  provision  for  that  SrSnccs  bv°'* 
purpose  hereinafter  contained  (a),  shall  be  retained  by  the  secretary  of  tiie  secretary  of 
the  commissioners,  and  be  applied  by  him  in  or  towards  the  payment  of  •■?*  commis- 
the  salaries  and  travelling  and  other  expenses  of  the  commissioners  and  "''""*• 
of  their  secretary  and  clerks,  and  in  or  towards  the  payment  or  dis- 
charge of  all  or  any  costs,  charges,  and  expenses  iaourred  by  or  nnder 
the  authority  of  the  commissioners  in  the  execution  of  or  imder  or  by 
virtue  of  this  Act  (6). 

Sect.  34.  That  the  secretary  of  the  commissioners  shall  niake  out  an 
account  of  all  moneys  received  ar^d  paid  by  hint  as  aforesSrid,  and  of  all 
moneys  otherwise  received  and  paid  by  him,  and  of  all  charges  and  ex- 
penses incurred  under  or  by  virtue  of  or  in  the  execution  of  this  Act ; 
and  such  account  shall  be  made  up  to  the  first  day  of  August  in  each 
year,  and  shall  be  signed  by  five  at  least  of  the  commissioners ;  and 
such  account  shall  specify  the  several  heads  of  charge  and  expenditure, 
and  shall  be  transmitted  to  the  lord  high  treasurer,  or  to  the  commis^ 
sioners  of  her  Majesty's  treasury,  who  shall  thereupon  audit  such 
account,  and,  if  he  or  they  shall  deem  it  expedient,  direct  the  balance  (if 
any)  remaining  in  the  hands  of  the  said  secretary  to  be  paid  into  the 
exchequer  to  the  account  of  the  consolidated  fund ;  and  such  accounts 
shall  be  laid  before  Parliament  on  or  before  the  twenty-fifth  day  of 
March  in  each  year,  if  Parliament  be  then  sitting,  or  if  Parliament  be 
not  then  sitting  then  within  one  month  after  the  then  next  sitting  of 
Parliament. 

Sect.  35.  That  it  shall  be  lawful  for  the  lord  high  treasurer,  or  the  Balance  of  pay- 
commissioners  of  her  Majesty's  treasury,  or  any  three  or  more  of  them,  '"™'\"™^ybe 
and  they  are  hereby  directed  and  empowered,  from  time  to  time  (on  an  paw'out'of  the 
application  to  them,  agreed  to  at  some  quarterly  or  other  meeting  of  the  consolidated 
commissioners,  attended  by  five  at  least  of  the  commissioners,  q,jid  certix 
fied  under  their  hands)  to  cause  to  be  issued  and  paid  out  of  the  conso- 
lidated fund  to  the  secretary  of  the  commissioners  such  a  sum  of  money 
as  the  commissioners  shall  in  such  application  have  certified  to  be  requi- 
site to  pay  and  discharge  so  much  -of  the  salaries,  costs,  charges,  and 
expenses  hereinbefore  (c)  directed  to  be  paid  out  of  the  moneys  received 
by  the  said  secretary  for  licences  and  otherwise  as  aforesaid  as  such 
moneys  shall  be  inadequate  to  pay,  and  the  said  secretary  shall  theroT 
upon  apply  such  money  in  or  towards  the  payment  or  discharge  of  such 
salaries,  costs,  charges,  and  expenses  respectively ;  and  that  it  shall  be 
lawful  for  the  lord  high  treasurer  or  the  commissioners  of  her  Majesty's 
treasury,  or  any  three  or  more  of  them,  from  time  to  time  to  advance  by 
way  of  imprest  to  the  said  secretary  such  sum  or  sums  of  money  as  to 
such  lord  high  treasurer  or  commissioners  of  her  Majesty's  treasury 
may  appear  reqtdsite  and  reasonable,  for  or  towards  the  payment  or  dis^ 
charge  of  aU  or  any  such  salaries,  costs,  charges,  or  expenses  as  afore, 
said,  such  sum  or  sums  to  be  accounted  for  by  the  said  secretary  in  his 
then  next  account. 


(«)  See  sect.  84,  post,  698. 

\b)   See  sects.  101   and   109,  post, 


704,  707, 

(c)  Sect.  33,  supra. 
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Application  of 
moneys  received 
for  licences  by 
clerks  of  the 
peace. 


Clerks  of  the 

peace  to  make 
out  annual 
accounts,  to  be 
laid  before  the 
ju^itices  in  ses- 
sion, of  all 
receipts  and  pay- 
ments made 
under  this  Act, 


Balance  of  pay- 
ments over  re- 
ceipts may  be 
paid  out  of  the 
£unds  of  the 
county  or 
borough. 


a,ttnatfc».  §  III 

Sect.  36.  That  all  moneys  to  be  received  for  licences  granted  by  any 
justices  shall  be  applied  by  the  clerk  of  the  peace  for  the  county  or 
borough  in  or  towards  the  payment  of  the  salary  or  remuneration  of  the 
clerk  to  the  visitors  for  such  county  or  borough,  and  in  or  towards  the 
remuneration  of  such  of  the  same  visitors  as  are  hereinbefore  directed  to 
be  remunerated,  and  in  or  towards  the  payment  or  discharge  of  all  costs, 
charges,  and  expenses  incurred  by  or  under  the  authority  of  the  same 
justices  or  visitors  in  the  execution  of  or  imder  or  by  virtue  of  this 
Act  (a). 

Sect.  37.  That  the  clerk  of  the  peace  for  every  county  or  borough 
shaU  keep  an  account  of  all  moneys  received  and  paid  by  him  as  afore- 
said, and  of  aU  moneys  otherwise  received  or  paid  by  Mm  under  or  by 
vii-tue  of  or  in  the  execution  of  this  Act ;  and  such  account  shall  respec- 
tively be  made  up  to  the  first  day  of  August  in  each  year,  and  shall  be 
signed  by  two  at  least  of  the  visitors  for  the  county  or  borough ;  and 
every  such  account  shall  be  laid  by  the  clerk  of  the  peace  before  the  jus- 
tices at  the  Michaelmas  general  or  quarter  sessions,  who  shall  there- 
upon direct  the  balance  (if  any)  remaining  in  the  hands  of  the  clerk  of 
the  peace  to  be  paid  into  the  hands  of  the  treasurer  for  such  county  or 
borough,  in  aid  and  as  part  of  the  county  or  borough  rate. 

Sect.  38.  That  it  shall  be  lawful  for  the  justices  for  any  county  or 
borough,  in  general  or  quarter  sessions  assembled  (6),  if  they  shall  think 
fit,  to  order  to  be  paid  to  the  clerk  of  the  peace  of  such  county  or 
borough,  out  of  the  rates  or  funds  thereof,  such  sum  or  sums  of  money  as 
they  shall  on  examination  deem  to  be  necessary  to  pay  and  discharge  so 
much  of  the  salary,  remuneration,  costs,  charges,  and  expenses  herein- 
before directed  to  be  paid  out  of  the  moneys  received  by  such  clerk  of 
the  peace  for  licences  and  otherwise  as  aforesaid  as  such  moneys  shall 
be  inadequate  to  pay ;  and  also  that  it  shall  be  lawful  for  the  justices  in 
general  or  quarter  sessions  assembled,  if  they  shall  think  fit,  from  time 
to  time  to  order  to  be  advanced  out  of  the  rates  or  funds  of  such  county 
or  borough,  to  the  clerk  of  the  peace,  such  sum  or  sums  of  money  as  to 
such  justices  may  appear  requisite  and  reasonable,  for  or  towards  the 
payment  or  discharge  of  any  such  salary,  remuneration,  costs,  charges, 
or  expenses  as  last  aforesaid ;  and  every  such  sum  of  money  as  aforesaid 
shall  be  paid  and  advanced  out  of  the  rates  or  funds  of  such  county  or 
borough  by  the  treasurer  thereof,  and  shall  be  allowed  in  his  accounts, 
on  the  authority  of  the  aforesaid  order  by  the  justices  for  the  payment 
or  advance  thereof. 

Provision  in  case  Sect.  39.  That  if  any  person  to  whom  a  licence  shall  have  been 
of  tiie  incapacity  granted  under  this  Act  or  under  any  of  the  Acts  hereinbefore  repealed 
or  deuth  of  the  ghall  by  sickness  or  other  sufficient  reason  become  incapable  of  keeping 
person  icens  .  ^j^^  licensed  house,  or  shall  die  before  the  expiration  of  the  licence,  it 
shall  be  lawful  for  the  commissioners  or  for  any  three  justices  for  the 
county  or  borough,  as  the  case  may  be,  if  they  shall  respectively  think 
fit,  by  writing  indorsed  on  such  licence,  under  the  seal  of  the  conmiis- 
sioners  or  under  the  hands  of  such  three  justices,  to  ti-ansfer  the  said 
licence,  with  aU  the  privileges  and  obligations  annexed  thereto,  for  the 
term  then  unexpired,  to  such  person  as  shall  at  the  time  of  such  inca- 
pacity or  death  be  the  superintendent  of  such  house,  or  have  the  care  of 
the  patients  therein,  or  to  such  other  person  as  the  commissioners  or  such 
justices  respectively  shall  approve,  and  in  the  meantime  such  licence 
shall  remain  in  force  and  have  the  same  effect  as  if  granted  to  the  super- 
intendent of  the  house ;  and  in  case  a  Uoence  has  been  or  shall  be  granted 
to  two  or  more  persons,  and  before  the  expiration  thereof  any  or  either 


(ff)  See 
704,  707. 


sects.  101  and   109,  poit,         (i)  See  sect.  US,  ^os<,  710. 


§111. 
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In  case  of  a  li- 
censed house  be- 
ing taken  for 
public  purposes, 
or  accidentally 
rendered  unfit,  or 
of  the  keeper 
wishing  to  trans- 
fer his  patients 
to  a  new  house. 


of  such  persons  shall  die,  leaving  the  other  or  others  surviving,  such 
licence  shall  remain  in  force  and  have  the  same  effect  as  if  granted  to 
such  survivors  or  survivor. 

Sect.  40.  That  if  any  licensed  house  shall  be  pulled  down  or  occu- 
pied under  the  provisions  of  any  Act  of  Parliament,  or  shall  by  fire, 
tempest,  or  other  accident  he  rendered  unfit  for  the  accommodation  of 
lunatics,  or  if  the  person  keeping  such  house  shall  desire  to  transfer  the 
patients  to  another  house  (a),  it  shall  be  lawful  for  the  commissioners 
(if  the  new  house  shall  be  within  their  immediate  jiuisdiction),  at  any 
quarterly  or  other  meeting,  or  for  any  two  or  more  of  the  visiting  justices 
for  the  county  or  borough  within  which  the  new  house  is  situate,  as  the 
case  may  be,  upon  the  payment  to  the  secretary  of  the  commissioners  or 
the  clerk  of  the  peace,  as  the  case  may  be,  of  not  less  than  one  pound  for 
the  licence  (exclusive  of  the  sum  to  be  paid  for  the  stamp),  to  grant  to 
the  person  whose  house  has  been  so  pulled  down,  occupied,  or  so  rendered 
unfit,  or  who  shall  desire  to  transfer  his  patients  as  aforesaid,  a  licence 
to  keep  such  other  house  for  the  reception  of  lunatics,  for  such  time  as 
the  commissioners  or  the  said  justices,  as  the  case  may  be,  shall  think 
fit :  Provided  always,  that  the  same  notice  of  such  intended  change  of 
house,  and  the  same  plans  and  statements  and  descriptions  of  and  as  to 
such  intended  new  house,  shall  be  given  as  are  required  when  applica- 
tion is  first  made  for  a  licence  for  any  house,  and  shall  be  accompanied 
by  a  statement  in  writing  of  the  cause  of  such  change  of  house  ;  and  that, 
except  in  cases  in  which  the  change  of  house  is  occasioned  by  fire  or  tem- 
pest, seven  clear  days'  previous  notice  of  the  intended  removal  shall  be 
sent,  by  the  person  to  whom  the  licence  for  keeping  the  original  house 
shall  have  been  granted,  to  the  person  who  signed  the  order  for  the  re- 
ception of  each  patient,  not  being  a  pauper,  or  the  person  by  whom  the 
last  payment  on  account  of  such  patient  shall  have  been  made,  and  to 
the  relieving  officer  or  overseer  of  the  union  or  parish  to  which  each 
patient  being  a  pauper  is  chargeable,  or  the  person  by  whom  the  last 
payment  oh  account  of  such  patient  shall  have  been  made. 

Sect.  41.  That  if  a  majority  of  the  justices  of  any  county  or  borough 
in  general  or  quarter  sessions  assembled  shall  recommend  to  the  Lord 
Chancellor  that  any  licence  granted  by  the  justices  for  such  coimty  or 
borough,  either  before  or  after  the  passing  of  this  Act,  shall  be  revoked, 
it  shall  be  lawful  for  the  Lord  Chancellor  to  revoke  the  same  by  an  in- 
strument under  his  hand  and  seal,  such  revocation  to  take  effect  at 
a  period  to  be  named  in  such  instrument,  not  exceeding  two  calendar 
months  from  the  time  a  copy  or  notice  thereof  shall  have  been  pubKshed 
in  the  London  Gazette ;  and  a  copy  or  notice  of  such  instrument  of  re- 
vocation shall  be  published  in  the  London  Gazette,  and  shall  before  such 
publication  be  transmitted  to  the  person  to  whom  such  Moenoe  shall  have 
been  granted,  or  to  the  resident  superintendent  of  the  licensed  house,  or 
be  left  at  the  licensed  house  :  Provided  always,  that  in  case  of  any  such 
revocation  being  recommended  to  the  Lord  Chancellor  notice  thereof  in 
writing  shall,  seven  clear  days  previously  to  the  transmission  of  such 
recommendation  to  the  Lord  Chancellor,  be  given  to  the  person  the  revo- 
cation of  whose  licence  shall  be  recommended,  or  to  the  resident  super- 
intendent of  the  licensed  house,  or  shall  be  left  at  the  licensed  house. 

Sect.  43.    That  if  the  commissioners  shall  recommend  to  the  Lord  Power  of  revoca- 

ChanceUor  that  any  licence  granted  either  by  the  commissioners  or  by  ft^",|""^  "f  p™" 

any  justices,  either  before  or  after  the  passing  of  this  Act,  shall  be  re-  „ewal  of  liceiicefl 

*     voked  or  shall  not  be  renewed,  it  shall  be  lawM  for  the  Lord  Chancellor  granted  by  the 


Power  of  revoca- 
tion of  licences 
granted  by  jus- 
tices ib). 


(a)  See  provisions  as  to  the  change 
of  residence  of  persons  having  charge 
of  single  patients,  16  &  17  Vict.  c.  96, 
s.  n,post,  720. 


(J)  The  detention  of  lunatics  after 
the  revocation  of  the  licence  is  made 
a  misdemeanour  by  18  &  19  Yict.  c. 
105,  s.  18,  post,  729. 
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commiBsioners  or 
by  justices  (a). 


Hospitals  receiv* 
in^  lunatics  to 
have  their  regu- 
lations printed, 
and  a  resident 
medical  atten- 
dant, and  to  be 
registered  (&), 


No  house  to  be 
kept  for  the  re- 
ception of  two  or 
more  lunatics 
without  a  licence. 


Every  person  re- 
ceiving a  person 
as  a  lunatic  into 
any  house  or  hos- 
pital to  make  an 
entry  thereof  in 
a  certain  form. 


by  an  instrument  under  Ms  hand  and  seal  to  revoke  or  prollibit  the  re- 
newal of  such  hcenoe ;  and  in  the  case  of  a  revocation  the  same  shall 
take  effect  at  a  period  to  be  named  in  such  instrument,  not  exceeding 
two  calendar  months  from  the  time  a  copy  or  notice  thereof  shall  have 
been  pubhshed  in  the  London  Oazette ;  and  a  copy  or  notice  of  such  in- 
strument of  revocation  shall  be  pubhshed  in  the  London  Gazette,  and 
shall  before  such  pubhcation  be  transmitted  to  the  person  to  whom  such 
licence  shall  have  been  granted  or  to  the  resident  superintendent  of  the 
licensed  house,  or  shall  be  left  fit  the  licensed  house ;  Provided  always, 
that  in  case  of  any  such  revocation  or  prohibition  to  renew  being  recom- 
mended to  the  Lord  ChanceUqr,  notice  thereof  in  writing  shall,  seven 
clear  days  previously  to  the  transmission  of  siich  recommendatiori  to  the 
Lord  Chancellor,  be  given  to  the  person  the  revocation  or  prohibition  of 
renewal  of  whose  Ucenoe  shall  be  recommended,  or  to  the  resident  super- 
intendent of  the  hcensed  house,  oy  shall  be  left  at  the  licensed  house. 

Sect.  43.  That  the  regulations  as  to  lunatjcs  of  every  hospital  in 
which  lunatics  g,re  or  shftU  be  received  shall  be  printed,  and  complete 
copies  thereof  shall  be  sent  to  the  coBmiissioners,  and  also  kept  hung  up 
in  the  visitors'  room  of  such  hospital;  and  that  every  such  hospital  shall 
have  a  physician,  surgeon,  or  apothecary  resident  therein,  as  the  super- 
intendent apd  medical  attendant  thereof;  and  such  superintendent  shall 
immediately  after  the  passing  of  this  Act  (or  immediately  after  the  esta- 
blishment of  such  hospits,l,  as  the  case  may  be)  apply  to  the  commis- 
sioners to  have  such  hospital  registered,  and  thereupon  su<!h  hospital 
shall  be  registered  in  a  book  to  be  kept  for  that  purpose  by  the  comnais- 
sioners ;  and  in  case  the  superintendent  of  any  such  hospital  shall  at  any 
titfie  opiit  to  have  copies  of  such  regulations  sept  or  hung  up  as  afore- 
said, or  to  apply  to  have  such  hospital  registered  as  aforesaid,  he  shall 
for  every  such  omission  forfeit  a  sum  not  exceeding  twenty  pounds. 

Sect,  44.  That  after  the  passing  of  this  Act  it  shall  not  be  lawful  for 
any  person  to  receive  two  or  more  lunatics  into  any  house  (c),  unless 
such  house  shall  be  an  asylimi  or  an  hospital  registered  under  this  Act. 
or  house  for  the  time  being  dujy  licensed  under  this  Act,  or  one  of  the 
Acts  hereinbefore  repealed;  and  any  person  who  shall  receive  two  or 
more  lunatics  into  any  house  other  than  a  house  for  the  time  being  duly 
licensed  as  aforesaid,  or  an  asylupi  or  an  hospital  duly  registered  under 
this  Act,  shall  be  giulty  of  a  misdpmeanour  [d). 

Sects.  45  to  49  inclusive,  are  repealed  by  the  16  &  17  Vict.  c.  96,  s.  3, 
post,  714.  For  the  substituted  provisions,  see  16  &  17  Vict.  c.  96,  ss. 
4,  5,  7,  10  &  l%,post,  714-717. 

Sect,  50.  That  every  proprietor  or  superintendept  who  shall  receive 
any  patient  into  apy  hcensed  house  or  any  Jiospitp-l  shall,  within  two 
ds,ys  after  the  receptiop  of  such  patient,  make  an  entry  with  respect  to 
such  patient  in  a  book  to  be  kept  for  that  piurpose,  to  be  called  "  The 
Book  of  Admissions  "  (e),  according  to  the  form  apd  containing  the  par- 


(a)  See  note  (4)  to  the  preoedipg 
peotion. 

(J)  The  16  &  }7  Vict.  p.  96,  s.  3Q, 
post,  111,  requires  the  regulations 
pf  hospitals  tp  be  submitted  to  the 
secretary  of  sfeate. 

(c)  As  to  sipgle  lunatics  see  sect.  90 
pf  this  Act  apd  notes  thereon,  post, 
700.' 

{0)  By  16  &  17  Vict.  c.  96,  s.  31, 
post,  722,  the  commissioners  are  em- 
powered to  make  regulations  for  the 
gOTeri}ment  pf  Jioensed  houses, 

\e)  In  Sill  v.  fhilp  (7  Bxch.  Sep, 


232 ;  21  L.  J.  Exch.  82)  it  was  de- 
pided  that  ppne  ef  the  hooks  kept 
pursuant  to  tips  statute  by  the  pro- 
prietor or  superintendent  of  an  asy- 
lum are  privileged  from  production 
under  an  order  fpp  inspection  under 
the  14  &  16  Vict.  cap.  99,  s.  6.  If  in 
answer  to  such  application  it  was 
sworn  that  the  production  would 
afford  evidence  to  support  a  criminal 
charge  ag^ipst  the  party,  the  produc- 
tion would  not  then  be  enforced.  See 
.also  Piwli  V,  Stilwell,  \  F.%  F.  546. 
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ticulars  required  in  schedule  (E.)  annexed  to  this  Act,  so  far  as  he  can 
ascertain  the  same,  except  as  to  the  form  of  the  mental  disorder,  and  ex- 
cept also  as  to  the  discharge  or  death  of  the  patient,  which  shall  be  made 
when  the  same  shall  happen  ;  and  every  person  who  shall  so  receive  any- 
such  patient,  and  shall  not  within  two  days  thereafter  make  such  entiy 
as  aforesaid  (except  as  aforesaid),  shall  forfeit  a  sum  not  exceeding  two 
pounds ;  and  every  person  who  shall  knowingly  and  willingly  in  any 
such  entry  untruly  set  forth  any  of  the  particiUars  shall  be  guilty  of  a 
misdemeanour. 

Sect.  51.   That  the  form  of  the  mental  disorder  of  every  patient  re-    Form  of  patient's 
ceived  into  any  licensed  house  or  any  hospital  shall  within  seven  days   disorder  to  be  en- 
after  his  reception  be  entered  in  the  said  book  of  admissions  by  the  me-   Book  of  Admis- 
dical  attendant  of  such  house  or  hospital ;  and  every  such  medical  at- 
tendant who  shall  omit  to  make  any  such  entry  within  the  time  afore- 
said, shall  for  every  such  offence  forfeit  a  simi  not  exceeding  two 
pounds. 

Sect.  52.  That  the  proprietor  or  resident  superintendent  of  every 
licensed  house  (whether  licensed  by  the  cormnissioners  or  by  any  jus- 
tices), and  the  superintendent  of  every  hospital  shall,  after  two  clear  days, 
and  before  the  expiration  of  seven  clear  days  from  the  day  on  which  any 
patient  shall  have  been  received  into  such  house  or  hospital,  transmit  a 
copy  of  the  order  and  medical  certificates  or  certificate  on  which  such 
person  shall  have  been  received,  and  also  a  notice  and  statement  accord- 
ing to  the  form  in  schedule  (P.)  (as),  annexed  to  this  Act,  to  the  commis- 
sioners (6) ;  and  the  proprietor  or  resident  superintendent  of  every  house 
licensed  within  the  jurisdiction  of  any  visitors  shall  also  within  the  same 
period  transmit  another  copy  of  such  order  and  certificates  or  certificate, 
and  a  duplicate  of  such  notice  and  statement,  to  the  clerk  of  the  visitors ; 
and  every  proprietor  or  superintendent  of  any  such  house  or  hospital 
who  shall  neglect  to  transmit  such  copy,  notice  or  statement  to  the  com- 
missioners, or  (where  the  same  is  required)  to  the  clerk  of  the  visitors, 
shall  be  guilty  of  a  misdemeanour. 

Sect.  53.   That  whenever  any  patient  shall  escape  (c)  from  any  li-   Notices  to  be 
censed  house  or  any  registered  hospital,  the  proprietor  or  superintendent  ^^^  "  ""^^  "f 
of  such  house  or  hospital  shall  within  two  clear  days  next  after  such  patien°^'and  oT^ 
escape  transmit  a  written  notice  thereof  to  the  commissioners,  and  if  his  being brougiit 
such  house  be  within  the  jurisdiction  of  any  visitors,  then  also  to  the  ^^''^■ 
clerk  of  such  visitors ;  and  such  notice  shall  state  the  Christian  and  sur- 
name of  the  patient  who  has  so  escaped,  and  his  then  state  of  mind,  and 
also  the  circumstances  connected  with  such  escape ;  and  if  such  patient 
shall  be  brought  back  to  such  house  or  hospital,  such  proprietor  or  resi- 
dent superintendent  shall,  within  two  clear  days  next  after  such  person 
shall  be  so  brought  back,  transmit  a  written  notice  thereof  to  the  com- 
missioners, and  also,  if  such  house  be  within  the  jurisdiction  of  any 
visitors,  to  the  clerk  of  such  visitors ;  and  such  notice  shall  state  when 
such  person  was  so  brought  back,  and  the  circumstances  connected 
therewith,  and  whether  with  or  without  a  fresh  order  and  certificates  or 
certificate ;  and  every  proprietor  or  resident  superintendent  omitting  to 


sions  "  by  the 
medical  at- 
tendant. 


Every  person  re- 
ceiving a  patient 
into  any  house  or 
hospital  to  trans- 
mit a  notice 
thereof  to  the 
commissioners, 
and  if  within  the 
jurisdiction  of 
any  visitors,  then 
also  to  the  clerk 
of  such  visitors. 


(«)  The  notice  and  statement  must 
now  be  according  to  the  form  in 
schedule  C.  to  the  16  &  17  Vict.  u.  96 
(which  see,  post,  Til) ;  and  such 
statement  must  be  signed  by  the  me- 
dical superintendent,  proprietor,  or 
attendant  of  the  hospital,  or  Uoensed 
house  from  which  it  is  sent,  and  must 
be  accompanied  by  a  copy  of  the  seve- 
ral documents  mentioned  in  the  notice 

VOL.  III. 


(16  &  17  Vict.  c.  96,  s.  U,post,  720). 

{b)  The  time  within  which  these 
documents  must  be  ■  transmitted  to 
the  commissioners  is  altered  by  25  & 
26  Vict.  c.  Ill,  s.  28;  which  see  post, 
732. 

(c)  For  the  penalty  on  officers,  etc., 
permitting  the' escape  of  a  patient,  by 
wilfiJ  neglect  or  connivance, '  see  25 
&  26  Vict.  c.  Ill,  s.  Z^,post,  73i. 
2  Y 
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Entry  to  be 
made,  and  notice 
given,  in  case  o£ 
the  death,  dis- 
charge or  re- 
moval of  any  pa- 
tient. 
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In  case  of  the 
death  of  a  pa- 
tient, a  state- 
ment of  the  cause 
of  death  to  be 
transmitted  to 
the  commis- 
sioners, and,  if 
■within  the  juris- 
diction of  any 
visitors,  to  the 
clerk  of  the  visi- 
tors also. 


Abuse  or  ill- 
treatment  or  (in 
certain  cases) 
neglect  of  a  pa- 
tient to  be  a  mis- 
demeanour. 


Houses  having 
100  patients  to 
have  a  resident 


transmit  such  notice,  whether  of  escape  or  of  return,  shall  for  every  such 
omission  forfeit  a  sum  not  exceeding  ten  pounds. 

Sect.  §4.  That  whenever  any  patient  shall  he  removed  or  discharged 
from  any  licensed  house  or  any  hospital,  or  shall  die  therein,  the  proprietor 
or  superintendent  of  such  house  or  hospital  shall,  within  two  clear  days 
next  after  such  removal,  discharge,  or  death  {a),  make  an  entry  thereof 
in  a  hook  to  he  kept  for  that  purpose  according  to  the  form,  and  stating 
the  particulars  in  schedule  (G.  1)  annexed  to  this  Act,  and  shall  also 
within  the  same  two  days  transmit  a  written  notice  thereof,  and  also  of 
tlie  cause  of  his  death,  to  the  commissioners  (b),  and  also,  if  such  house 
shall  he  within  t,he  jurisdiction  of  any  visitors,  to  the  clerk  of  such 
visitors,  according  to  the  form  and  containing  the  particulars  in  sche- 
dule (G.  3)  annexed  to  this  Act ;  and  every  proprietor  or  superintendent 
of  any  such  house  or  hospital  who  shall  neglect  to  make  such  entry  or 
transmit  such  notice  or  notices,  or  shall  therein  set  forth  any  thing  un- 
truly, shall  he  guilty  of  a  misdemeanour. 

Sect.  55.  That  in  case  of  the  death  of  any  patient  {a)  in  any  licensed 
house  or  any  hospital,  a  statement  of  the  cause  of  the  death  of  such 
patient,  with  the  name  of  any  person  present  at  the  death,  shall  be 
drawn  up  and  signed  by  the  medical  attendant  of  such  house  or  hospital, 
and  a  copy  thereof,  duly  certified  by  the  proprietor  or  superintendent  of 
such  house  or  hospital,  shall  by  him  be  transmitted  to  the  commissioners, 
and  also  to  the  person  signing  the  order  for  such  patient's  confinement, 
and  to  the  registrar  of  deaths  for  the  district,  and  if  such  house  be  within 
the  jurisdiction  of  any  visitors,  then  also  to  the  clerk  of  such  visitors, 
within  forty-eight  hours  after  the  death  of  such  patient  (c) ;  and  eveiy 
medical  attendant,  proprietor,  or  superintendent  who  shall  neglect  or  omit 
to  draw  up,  sign,  certify,  or  transmit  such  statement  as  aforesaid  shall  for 
every  such  neglect  or  omission  forfeit  and  pay  a  sum  not  exceeding  fifty 
pounds. 

Sect.  56.  That  if  any  superintendent,  officer,  nurse,  attendant,  ser- 
vant, or  other  person  employed  in  any  licensed  house  or  registered 
hospital  shall  in  any  way  abuse  or  ill-treat  any  patient  confined  therein, 
or  shall  wilfiilly  neglect  any  such  patient,  he  shall  be  deemed  guilty  of  a 
misdemeanour  (d) ;  and  that  in  the  event  of  the  release  of  any  person 
from  confinement  in  any  asylum  or  private  house  who  shall  consider 
himself  to  have  been  unjustiy  confined,  a  copy  of  the  certificates  and 
order  upon  which  he  has  been  confijied  shall  at  his  request  be  furnished 
to  him  or  to  his  attorney  by  the  clerk  to  the  commissioners,  without  any 
fee  or  reward  for  the  same;  and  it  shall  be  lawful  for  the  home  secretary, 
on  the  report  of  the  commissioners  or  visitors  of  any  asylums,  to  direct 
her  Majesty's  attorney-general  to  prosecute  on  the  part  of  the  cro-^vn  any 
person  who  shall  have  been  concerned  in  the  unlawful  taking  or  confine- 
ment of  any  of  her  Majesty's  subjects  as  an  insane  patient,  and  likewise 
any  person  who  shall  have  been  concerned  in  the  neglect  or  iU-treatment 
of  any  patient  or  person  so  confined. 

Sect.  57.  That  in  every  house  licensed  for  one  hundred  patients  or 
more  there  shall  be  a  physician,  surgeon,  or  apothecary  resident  as  the 


(a)  Notice  of  the  death  of  a  patient 
must  be  sent,  by  post,  to  one  of  the 
relations  named  in  the  order  for  re- 
ception (25  &  26  Vict.  0.  Ill,  B.  23, 
post,  732. 

(5)  Like  notice  of  discharge  of  a 
single  patient  must  be  given  to  the 
commissioners,  16  &  17  Vict.  0.  96,  s. 
21,  post,  720. 

(c)  Notice  of  the  death  must  also  be 


given  to  the  coroner,  see   16   &   17 
Vict.  c.  96,  B.  19,  post,  719. 

(d)  By  16  &  17  Vict.  u.  96,  s.  9 
[post,  716),  these  provisions  are  ex- 
tended to  persons  having  charge  of  a 
single  lunatic.  _  By  the  same  section, 
persons  offending  axe  made  Uable  to 
a  penalty,  not  exceeding  £20  for 
every  offence,  on  summary  conviction 
before  two  justices. 


superintendent  or  medical  attendant  thereof;  and  that  every  house 
licensed  for  less  than  one  hundred  and  more  than  fifty  patients  (in  case 
such  house  shall  not  be  kept  by  or  have  a  resident  physician,  surgeon, 
or  apothecary),  shall  be  visited  daily  by  a  physician,  surgeon,  or  apo- 
thecary ;  and  that  every  house  licensed  for  less  than  fifty  patients  (in 
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case  such  house  shall  not  be  kept  by  or  have  a  resident  physician,  surgeon,   having  less  to  be 
or  apothecary),  shall  be  visited  twice  in  every  week  by  a  physician,  sur-    ™ited  by  a  mc- 
geon,  or  apothecary:  Provided  always,  that  it  shall  be  lawful  for  the   ^^ai ""'■"Jant. 
visitors  of  any  licensed  house  to  direct  that  such  house,  and  for  the  com- 
missioners to  direct  that  any  licensed  house,  shall  be  visited  by  a  phy- 
sician, surgeon,  or  apothecary  at  any  other  time  or  times,  not  being 
oftener  than  once  in  every  day. 

Sect.  58.  Provided  always,  that  when  any  house  is  licensed  to  receive 
less  than  eleven  lunatics,  it  shall  be  lawful  for  any  two  of  the  commis- 
sioners or  any  two  of  the  visitors  of  such  house,  if  they  shall  respec- 
tively so  think  fit,  by  any  writing  under  their  hands,  to  permit  that  such 
house  shall  be  visited  by  a  physician,  surgeon,  or  apothecary  at  such 
intervals  more  distant  than  twice  in  every  week  as  such  commissioners 
or  visitors  shall  appoint,  but  not  at  a  greater  interval  than  once  in  every 
two  weeks. 

Sect.  59.  That  every  physician,  surgeon,  or  apothecary,  where  there 
shall  be  only  one,  keeping  or  residing  in  or  visiting  any  licensed  house 
or  any  hospital,  and  where  there  shall  be  two  or  more  physicians,  sur- 
geons, or  apothecaries,  keeping  or  residing  in  or  visiting  any  licensed 
house  or  any  hospital,  then  one  at  least  of  such  physicians,  surgeons,  or 
apothecaries,  shall  once  in  every  week  (or,  in  the  case  of  any  house  at 
wliich  visits  at  more  distant  intervals  than  once  a  week  are  permitted, 
on  every  visit)  enter  and  sign  in  a  book  to  be  kept  at  such  house  or  hos- 
pital for  that  purpose,  to  be  called  '  The  Medical  Visitation  Book '  (a), 
a  report,  showing  the  date  thereof,  and  also  the  number,  sex,  and  state 
of  health  of  all  the  patients  then  in  such  house  or  hospital,  the  Christian 
and  surname  of  every  patient  who  shall  have  been  under  restraint,  or  in 
seclusion,  or  under  medical  treatment,  since  the  date  of  the  last  preced- 
ing report,  the  condition  of  the  house  or  hospital,  and  every  death, 
injury,  and  act  of  violence  which  shall  have  happened  to  or  affected  any 
patient  since  the  then  last  preceding  report,  according  to  the  form  in 
schedide  (H.)  (J)  annexed  to  this  Act ;  and  every  such  physician,  sur- 
geon, or  apothecary  who  shall  omit  to  enter  or  sign  such  report  as  afore- 
said shall  for  every  such  omission  forfeit  and  pay  the  sum  of  twenty 
poimds ;  and  every  such  physician,  surgeon,  or  apothecary  who  shall  in 
any  such  report  as  aforesaid  enter  anything  untruly  shall  be  guilty  of  a 
misdemeanour. 

Sect.  60.  That  there  shall  be  kept  in  every  licensed  house  and  in  A  medical  case 
every  hospital  a  book  to  be  caUed'The  Case  Book' (a),  in  which  the  book  to  be  kept, 
physician,  surgeon,  or  apothecary  keeping  or  residing  in  or  visiting  such 
house  or  hospital  shall  from  time  to  time  make  entries  of  the  mental 
state  and  bodQy  condition  of  each  patient,  together  with  a  correct  de- 
scription of  the  medicine  and  other  remedies  prescribed  for  the  treat- 
ment of  his  disorder;  and  that  it  shall  be  lawful  for  the  commissioners 
from  time  to  time,  by  any  order  (c)  imder  their  common  seal,  to  direct  the 
form  in  which  such  case  book  shall  be  kept  by  such  physician,  surgeon. 


The  commis- 
sioners and  visi- 
tors, in  houses 
licensed  for  less 
than  eleven  per- 
sons, may  lessen 
the  number  of 
medical  visits. 


A  book  to  be 
kept,  to  be  called 
'  The  Medical 
Visitation 
Book,'  in  which 
a  weekly  entry  is 
to  be  made, 
showing  the  con- 
dition of  the 
house  and  of  the 
patients. 


(a)  As  to  production  of  the  books 
kept  pursuant  to  this  Act,  in  actions 
for  false  imprisonment,  etc.,  see  note 
(b)  to  sect.  SO,  ante,  688. 

(i)  The  medical  visitation  book 
must  now  be  in  the  form  in  schedule 


D.  to  the  16  &  17  Vict.  o.  96  (wliich 
see,  post,  728) ;  16  &  17  Vict.  c.  96, 
s.  25. 

(c)  See  order  made  in  pursuance 
of  this  section,  'Shelford  on  Luna- 
tics,' 2nd  edition,  p.  675,  n.  («). 
3t2 
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Hunattcs, 


§111 


All  licensed 
houses  and  hos- 
pitals to  be 
visited  by  the 
commissioners. 


or  apothecary;  and  immediately  after  a  copy  of  such  order  shall  have 
been  transmitted  by  the  secretary  of  the  commissioners  to  such  physi- 
cian, surgeon,  or  apothecary,  such  physician,  surgeon,  or  apothecary  shall 
thereupon  keep  such  case  book  in  the  form  which  shall  be  directed  by 
such  order ;  and  that  it  shall  be  lawful  for  the  commissioners  (whenever 
they  shall  see  fit)  to  require,  by  an  order  in  writing  under  their  common 
seal,  such  physician,  siu-geon,  or  apothecary  to  transmit  to  the  commis- 
sioners a  correct  copy  of  the  entries  or  entry  in  any  case  book  kept 
under  the  provisions  of  tliis  Act,  relative  to  the  case  of  any  limatic  who 
is  or  may  have  been  confined  in  any  such  licensed  house  or  hospital ; 
and  every  such  physician,  surgeon,  or  apothecary  who  shall  neglect  to 
keep  the  said  case  book,  or  to  keep  the  same  according  to  the  form 
directed  by  the  commissioners,  or  to  transmit  a  copy  of  the  said  entry  or 
entries,  pursuant  to  such  order  or  orders  as  aforesaid,  shall  for  every 
such  neglect  forfeit  any  sum  not  exceediug  ten  pounds. 

Sect.  61.  That  every  licensed  house  shall,  without  any  previous  notice, 
be  visited  by  two  at  least  of  the  commissioners  (a)  (one  of  whom  shall  be 
a  physician  or  sm-geon,  and  the  other  a  barrister)  four  times  at  the  least 
in  every  year,  if  such  house  shall  be  within  the  immediate  jurisdiction 
of  the  cormnissioners,  and  if  not,  twice  at  least  ia  every  year ;  and  every 
hospital  ia  which  lunatics  shall  be  received  shall,  without  any  previous 
notice,  be  visited  by  two  at  least  of  the  said  commissioners  (J)  (one  of 
whom  shall  be  a  physician  or  surgeon,  and  the  other  a  barrister)  once  at 
least  in  every  year ;  and  every  such  visit  shall  be  made  on  such  day  or 
days,  and  at  such  hours  of  the  day,  and  for  such  length  of  time,  as  the 
visiting  commissioners  shall  think  fit,  and  also  at  such  other  times  (if  any) 
as  the  said  commissioners  in  lunacy  shall  direct ;  and  such  visiting  com- 
missioners, when  visiting  such  house  or  hospital,  may  and  shall  inspect 
every  part  of  such  house  or  hospital,  and  every  outhouse,  place,  and 
building  communicating  with  such  house  or  hospital,  or  detached  there- 
from, but  not  separated  by  ground  belonging  to  any  other  person,  and 
every  part  of  the  ground  or  appurtenances  held,  used,  or  occupied  there- 
with, and  see  every  patient  then  confined  in  such  house  or  hospital,  and 
inquire  whether  any  patient  is  under  restraint,  and  why,  and  inspect  the 
order  and  certificates  or  certificate  for  the  reception  of  every  patient 
who  shall  have  been  received  into  such  house  or  hospital  since  tiie  last 
visit  of  the  commissioners,  and  in  the  case  of  any  house  licensed  by  jus- 
tices shall  consider  the  observations  made  in  the  visitors'  book  for  such 
house  by  the  visitors  appointed  by  the  justices,  and  enter  in  the  visitors' 
book  of  such  house  or  hospital  a  minute  of  the  then  condition  of  the 
house  or  hospital,  and  of  the  patients  therein,  and  the  number  of 
patients  under  restraint,  with  the  reasons  thereof,  as  stated,  and  such 
irregularity  (if  any)  as  may  exist  in  any  such  order  or  certificate  as 
aforesaid,  and  also  whether  the  previous  suggestions  (if  any)  of  the 
visiting  commissioners  or  visitors  have  or  have  not  been  attended  to,  and 
any  observations  which  they  may  deem  proper  as  to  any  of  the  matters 
aforesaid  or  otherwise,  and  also,  if  such  visit  be  the  first  after  the  grant- 


(«)  The  25  &  26  Vict.  u.  Ill,  a.  29 
{post,  732),  enacts  that  every  licensed 
house  may  be  visited  at  any  time,  and 
if  situate  within  their  immediate  ju- 
risdiction shall  be  visited  twice  at 
least  in  every  year  by  any  one  or 
more  of  the  conunissioners,  in  addi- 
tion to  the  visits  required  by  this  sec- 
tion. Every  commissioner  visiting 
alone  shall  have  the  same  powers  as 
two  commissioners  would  have  imder 
this  section;  and  all  the  provisions 


in  sects.  63  to  67  of  this  Act  shall 
apply  to  a  commissioner  so  visiting 
alone. 

(i)  The  25  &  26  Vict.  c.  Ill,  s.  30 
(post,  733),  provides  that  a  single 
commissioner  may  at  any  time  visit 
hospitals  in  addition  to  the  visits  re- 
quired by  this  section ;  and  every 
commissioner  so  visiting  alone  shall 
have  the  same  powers  as  two  com- 
missioners would  have  under  this 
section. 


§in. 


%xmatit». 
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rot  within  tiie 
immediate  juris- 
diction of  the 
commissioners 
to  be  inspected 
four  times  a  year 
at  least  by  the 
visitors. 


ing  a  licence  to  the  house,  shall  examine  such  licence,  and,  if  ,the  same 
be  in  conformity  with  the  provisions  of  this  Act,  sign  the  same,  but  if  it 
be  informal,  enter  in  such  visitors'  book  in  what  respect  such  licence  is 
infonnal :  Provided  also,  that  it  shall  be  lawful  for  the  Lord  Chancellor, 
on  a  representation  by  the  commissioners  setting  forth  the  expediency  of 
such  alteration,  by  any  writing  under  his  hand,  to  direct  that  any  house 
licensed  by  justices  shall  (during  such  period  as  he  shall  therein  specify,  or 
until  such  his  direction  shall  be  revoked)  be  visited  by  the  commissioners 
once  only  in  the  year,  and  also  to  direct  that  any  house  hcensed  by  the 
commissioners,  and  not  receiving  any  pauper  patients  therein,  shall 
(during  such  period  as  he  shall  therein  specify,  or  imtU  such  his  direction 
shall  be  revoked)  be  visited  by  the  commissioners  twice  only  in  the 
year. 

Sect.  62.  That  every  licensed  house  (a)  within  the  jurisdiction  of  any 
visitors  appointed  by  justices  shall  be  visited  by  two  at  least  of  the  said 
visitors  (b)  (one  of  whom  shall  be  a  physician,  surgeon,  or  apothecary) 
four  times  at  the  least  in  every  year,  on  such  days,  and  at  such  hours  in 
the  day,  and  for  such  length  of  time  as  the  said  visitors  shall  think  fit, 
and  also  at  such  other  times  (if  any)  as  the  justices  by  whom  such  house 
shall  have  been  licensed  shall  direct ;  and  such  visitors  when  visiting 
any  such  house  may  and  shall  inspect  every  part  of  such  house,  and 
every  out-house,  place,  and  building  communicating  therewith  or  de- 
tached therefrom,  but  not  separated  by  groimd  belonging  to  any  other 
person,  and  every  part  of  the  ground  or  appurtenances  held,  used,  or 
occupied  therewith,  and  see  every  patient  then  confined  therein,  and  in- 
quire whether  any  patient  is  under  restraint,  and  why,  and  inspect  the 
order  and  certificates  or  certificate  for  the  reception  of  every  patient  who 
shall  have  been  received  into  such  house  since  the  last  visit  of  the 
visitors,  and  enter  in  the  visitors'  book  a  minute  of  the  then  condition  of 
the  house,  of  the  patients  therein,  and  the  nimiber  of  patients  under 
restraint,  with  the  reasons  thereof  as  stated,  and  such  irregularity  (if  any) 
as  may  exist  in  any  such  order  or  certificates  as  aforesaid,  and  also 
whether  the  previous  suggestions  (if  any)  of  the  visitors  or  visiting  com- 
missioners have  or  have  not  been  attended  to,  and  any  observations 
which  they  may  deem  proper  as  to  any  of  the  matters  aforesaid  or 
otherwise. 

Sect.  63.  That  the  proprietor  or  superintendent  of  every  licensed 
house  or  hospital  shall  show  to  the  commissioners  and  visitors  respec- 
tively visiting  the  same  every  part  thereof  respectively,  and  every  person 
detained  therein  as  a  lunatic ;  and  every  proprietor  or  superintendent  of 
any  licensed  house  or  any  hospital  who  shall  conceal  or  attempt  to  con- 
ceal, or  shall  refuse  or  wilfully  neglect  to  show,  any  part  of  such  house 
or  hospital,  or  any  house,  out-house,  place,  or  bmldmg  communicating 
therewith  or  detached  therefrom,  but  not  separated  as  aforesaid,  or  any 
part  of  the  ground  or  appurtenances  held,  used,  or  occupied  therewith,  or 
any  person  detained  or  being  therein,  from  any  visiting  commissioners  or 
visitors,  or  from  any  person  authorized  under  any  power  or  provision  of 
tins  Act  to  visit  and  inspect  such  house  or  hospital,  or  the  patients  con- 
fined therein  or  any  of  them,  shall  be  guilty  of  a  misdemeanour. 

Sect.  64.  That  the  visiting  commissioners  and  visitors  respectively,   ^"'i,"'''!f' J? ''^ 
upon  their  several  visitations  to  every  hcensed  house  and  to  every  hos-   rammissioners 


The  proprietor  or 
superintendent 
of  every  house 
and  hospital  to 
show  every  part 
and  every  patient 
to  the  visiting 
commissioners 
and  visitors. 


(ffl)  As  to  visitation  of  single  pa- 
tients, see  16  &  17  Vict.  o.  96,  s.  15, 
post,  718. 

(i)  The  25  &  26  Vict.  c.  Ill,  s.  29 
{post,  732)  enacts  that  every  licensed 
house  not  within  the  immediate  ju- 
risdiction of  the  coimnissioners  may 


be  visited  at  any  time,  and  shall  he 
visited  twice  at  least  in  every  year 
by  one  or  more  of  the  visitors,  in  ad- 
dition to  the  visits  required  by  this 
section.  And  all  the  powers  and  pro- 
visions in  sects.  63  to  67  of  this  Act 
shall  apply  to  a  visitor  visiting  alone. 
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a^ttttatwg. 
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Books  and  docu- 
ments to  be  pro- 
duced to  visiting 
commissioners 
and  visitors. 


A  book  to  be 
kept  called 'The 
Visitors'  Book,' 
for  the  result  of 
inspection  and 
inquiries; 


and  a  book  called 
'  The  Patients' 
Book,'  for  obser- 
vations as  to 
state  of  patients. 

Proprietor  or 
resident  superin- 
tendent to  trans- 
mit all  entries  by- 
visitors  and  visit- 
ing commis- 
sioners to  the 
clerk  of  the  visi- 
tors and  to  the 
commissioners. 


pital,  shall  inquire  when  divine  service  is  performed,  and  to  what 
numher  of  the  patients,  and  the  effect  thereof;  and  also  what  occupa- 
tions or  amusements  are  provided  for  the  patients,  and  the  result 
thereof;  and  whether  there  has  been  adopted  any  system  of  non-coer- 
cion, and  if  so,  the  result  thereof:  and  also  as  to  the  classification  of 
patients ;  and  also  as  to  the  condition  of  the  pauper  patients  (if  any) 
when  first  received ;  and  also  as  to  the  dietary  of  the  pauper  patients  (if 
any) ;  and  shall  also  make  such  other  inquiries  as  to  such  visitiug  com- 
missioners or  visitors  shall  seem  expedient ;  and  every  proprietor  or 
superintendent  of  a  licensed  house  or  hospital  who  shall  not  give  full 
and  true  answers  to  the  best  of  his  knowledge  to  aU  questions  which  the 
visiting  commissioners  and  visitors  respectively  shall  ask  in  reference  to 
the  matters  aforesaid  shall  be  giulty  of  a  misdemeanour. 

Sect.  65.  That  upon  every  visit  of  the  visiting  commissioners  to  any 
licensed  house  or  to  any  hospital,  and  upon  every  visit  of  the  visitors  to 
any  licensed  house,  there  shall  be  laid  before  such  visiting  commis- 
sioners or  visitors  (as  the  case  may  be),  by  the  proprietor  or  superinten- 
dent of  such  licensed  house  or  of  such  hospital,  a  list  of  aR  the  patients 
then  in  such  house  or  hospital  (distinguishing  pauper  patients  from 
other  patients,  and  males  from  females,  and  specifying  such  as  are 
deemed  curable),  also  the  several  books  by  this  Act  required  to  be  kept 
by  the  proprietor  or  superintendent  and  by  the  medical  attendant  of  a 
licensed  house  or  an  hospital,  and  also  all  orders  and  certificates  relat- 
ing to  patients  admitted  since  the  last  visitation  of  the  commissioners  or 
visitors  (as  the  case  may  be),  and  also,  in  the  case  of  a  licensed  house, 
the  licence  then  in  force  for  such  house,  and  also  aU  such  other  orders, 
certificates,  documents,  and  papers  relating  to  any  of  the  patients  at  any 
time  received  into  such  licensed  house  or  hospital  as  the  visiting  com- 
missioners or  visitors  shall  from  time  to  time  requfre  to  be  produced  to 
them  ;  and  the  said  visiting  commissioners  or  visitors,  as  the  case  may 
be,  shall  sign  the  said  books  as  having  been  produced  to  them. 

Sect.  66.  That  there  shall  be  hung  up  in  some  conspicuous  part  of 
every  Ucens.ed  house  a  copy  of  the  plan  given  to  the  commissioners  or 
justices  on  applying  for  the  hcenoe  of  such  house ;  and  that  there  shall 
be  kept  in  every  hcensed  house  and  in  every  hospital  in  which  lunatics 
shall  be  received  a  Queen's  printer's  copy  of  this  Act,  bound  up  in  a 
book  to  be  called  'The  Visitors'  Book'  (h),  and  that  the  said  visiting 
commissioners  and  visitors  respectively  shall  at  the  time  of  their  respec- 
tive visitations  enter  therein  the  result  of  the  inspections  and  inquiries 
hereinbefore  directed  or  authorized  to  be  made  by  them  respectively, 
with  such  observations  (if  any)  as  they  shall  think  proper ;  and  that 
there  shall  also  be  kept  in  every  such  house  and  hospital  a  book  to  be 
called  '  The  Patients'  Book '  (h),  and  that  the  said  visiting  commis- 
sioners and  visitors  respectively  shall  at  the  times  of  their  respective 
visitations  enter  therein  such  observations  as  they  may  think  fit  respect- 
ing the  state  of  mind  or  body  of  any  patient  in  such  house  or  hospital. 

Sect.  67.  That  the  proprietor  or  resident  superintendent  of  every 
licensed  house  and  of  every  hospital  shall,  within  three  days  after  every 
such  visit  by  the  visiting  commissioners  as  aforesaid,  transmit  a  true 
and  perfect  copy  of  the  entries  made  by  them  in  '  The  Visitors'  Book,' 
'  The  Patients'  Book,'  and  '  The  Medical  Visitation  Book '  respec- 
tively (J),  (distinguishing  the  entries  in  the  several  books)  to  the  com- 


(a)  By  25  &  26  Vict,  u.  Ill,  s.  35 
{post,  733),  the  inquiries  authorized 
to  be  made  under  this  section  may 
include  inquiries  as  to  moneys  paid 
to  the  superintendent  or  proprietor 
on  account  of  every  lunatic  under 


his  care. 

(i)  As  to  production  of  the  books 
kept  pursuant  to  this  Act  in  actions 
for  false  imprisonment,  etc.,  see  note 
(a)  to  sect.  50,  ante,  688. 


§111. 


l^ttnattcs. 
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Commissioners 
visiting  a  liouse 
licensed  by  jus- 
tices to  make  aa 
entry  in  tlie 
'  Patients'  Book ' 
as  to  the  state  of 
mind  of  any 
doubtful  patient, 
and  the  same  to 
be  sent  to  the 
clerk  of  the  visi- 
tors, who  are 
thereupon  to  visit 
such  patient. 


missioners),  and  shall,  within  three  days  after  every  such  visitation  by 
the  visitors,  transmit  a  true  and  perfect  copy  of  the  entries  made  by 
them  as  aforesaid  (distinguishing  as  aforesaid)  to  the  commissioners  and 
also  to  the  clerk  of  the  visitors  (a) ;  and  the  copies  so  transmitted  to  the 
clerk  of  the  visitors  of  aU  such  entries  relating  to  any  licensed  house, 
and  made  since  the  grant  or  last  renewal  of  the  licence  thereof  shall  be 
laid  before  the  justices  on  taking  into  consideration  the  renewal  of  the 
licence  to  the  house  to  which  such  entries  shall  relate ;  and  every  such 
proprietor  or  superintendent  as  aforesaid  who  shall  omit  to  transmit,  as 
hereinbefore  directed,  a  true  and  perfect  copy  of  every  or  any  such  entry 
as  aforesaid,  shall  for  every  such  omission  forfeit  a  sum  not  exceeding 
ten  pounds. 

Sect.  68.  That  the  commissioners  visiting  any  house  licensed  by  jus- 
tices shall  carefully  consider  and  give  special  attention  to  the  state  of 
mind  of  any  patient  therein  confined,  as  to  the  propriety  of  whose  deten- 
tion they  shall  doubt  (or  as  to  whose  sanity  their  attention  shall  be  spe- 
cially called),  and  shall,  if  they  shall  thinlc  that  the  state  of  mind  of  such 
patient  is  doubtful,  and  that  the  propriety  of  his  detention  requires 
further  consideration,  make  and  sign  a  minute  thereof  in  the  patients' 
book  of  such  house ;  and  a  true  and  perfect  copy  of  every  such  minute 
shall,  within  two  clear  days  after  the  same  shall  have  been  made,  be 
sent  by  the  proprietor  or  superintendent  of  such  house  to  the  clerk  of  the 
visitors  of  such  house,  and  such  clerk  shall  forthwith  communicate  the 
same  to  the  said  visitors,  or  some  two  of  them  (of  whom  a  physician, 
surgeon,  or  apothecary  shaU  be  one),  and  such  visitors  shall  thereupon 
inunediately  visit  such  patient  and  act  as  they  shall  see  fit ;  and  every 
such  proprietor  or  superintendent  who  shall  omit  to  send  a  true  and  per- 
fect copy,  as  hereinbefore  directed,  of  every  or  any  such  last-mentioned 
minute,  and  every  clerk  who  shall  neglect  to  communicate  the  same  to 
two  of  the  visitors  aforesaid,  shall  be  guilty  of  a  misdemeanour. 

Sect.  69.  That  the  visiting  commissioners  shall  after  every  visitation 
by  them  to  every  licensed  house  not  being  within  their  immediate  juris- 
diction, and  to  every  hospital,  report  in  writing  the  general  result  of 
their  inspection  thereof  (together  with  such  special  cix'cumstances,  if  any, 
as  they  may  deem  proper  to  notice),  to  the  commissioners,  and  the 
secretary  of  the  commissioners  shall  thereupon  enter  the  same  in  a  book 
to  be  kept  for  that  purpose. 

Sect.  70.  That  it  shall  be  lawful  for  the  commissioners  or  any  five  of 
them,  at  any  quarterly  or  special  meeting,  by  any  resolution  or  resolu- 
tions under  their  common  seal,  or  to  be  entered  in  a  book  to  be  kept  for 
that  purpose,  and  signed  by  five  at  least  of  the  commissioners  present  at 
such  meeting,  from  time  to  time  to  make  such  orders  and  rules  as  they 
shall  think  fit  for  regulating  the  duties  of  the  commissioners  or  any  of 
them,  or  of  their  secretary,  clerks  and  servants,  or  for  the  due  or  better 
performance  of  the  business  of  the  commission :  Provided  nevertheless, 
that  the  secretary  of  the  commissioners  shall  give  to  every  commissioner, 
so  far  as  circumstances  will  admit,  not  less  than  seven  days'  notice  of 
every  such  special  meeting,  and  shall  in  the  summons  for  such  special 
meeting  state  the  purposes  for  which  the  same  is  intended  to  be  held. 

Sect.  71.  That  it  shaU  be  lawful  for  any  two  or  more  of  the  commis-   Power  in  certain 
sioners,  or  any  two  visitors,  to  visit  and  to  inspect  any  licensed  house  or   ''?^^^*''  "*''  ^^ 
hospital  at  such  hour  of  the  night  as  they  shall  think  fit:  Provided  "'^ 
nevertheless,  that  no  such  visitor  shall  make  any  such  visitation  or  in- 
spection except  of  a  licensed  house  within  their  jurisdiction. 


Visiting  commis- 
sioners to  report 
on  every  house 
and  hospital  not 
within  their  im- 
mediate juiis- 
diction. 


Power  for  the 
commissioners 
any  five  of  them 
to  make  rules. 


(«)  By  25  &  26  Vict.  c.  Ill,  a.  36 
{post,  733),  it  is  provided  that,  in  the 
case  of  licensed  houses  within  the 
jurisdiction  of  visitors  appointed  by 


justices,  the  proprietor  shall  also  ia 
like  manner  transmit  copies  of  the  en- 
tries made  by  the  commissioners  to 
the  clerk  of  the  visitors. 
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The  person  who 
signed  the  order 
for  the  reception 
of  a  private  pa- 
tient may  order 
his  discharge  or 
removal  (c). 

Provision  for  the 
discharge  of  a 
private  patient 
when  the  person 
who  signed  the 
order  for  his 
reception  is  in- 
capable (c). 


Mode  of  removal 
or  discharge  of 
pauper  patients. 


i^unattcs. 


§111. 


Ko  patient  to  be 
removed  under 
any  of  the  pre- 
ceding powers, 
if  certified  to  be 
dangerous,  un- 
less the  commis- 
sioners or  visi- 
tors consent,  or 
for  the  purpose 
of  transfer  to 
some  other 
asylum. 


Sect.  72  (a).  That  if  and  when  any  person  who  signed  the  order  on 
wliich  any  patient  (not  being  a  pauper)  was  received  into  any  licensed 
house  or  into  any  hospital  shall  by  writing  under  his  hand  direct  that 
such  patient  shall  be  discharged  or  removed,  then  and  in  such  case  such 
patient  shall  forthwith  be  discharged  or  removed,  as  the  person  who 
signed  the  order  for  his  reception  shall  direct  (6). 

Sect.  73  (a).  That  if  the  person  who  signed,  the  order  on  which  any 
patient  (not  being  a  pauper)  was  received  into  any  licensed  house  or  into 
any  hospital  be  incapable  by  reason  of  iasanity  or  absence  from  England, 
or  otherwise,  of  giving  an  order  for  the  discharge  or  removal  of  such 
patient,  or  if  such  person  be  dead,  then  and  in  any  of  such  cases  the 
husband  or  wife  of  such  patient,  or  if  there  be  no  such  husband  or  wife, 
the  father  of  such  patient,  or  if  there  be  no  father,  the  mother  of  such 
patient,  or  if  there  be  no  mother,  then  any  one  of  the  nearest  of  kin  for 
the  time  being  of  such  patient,  or  the  person  who  made  the  last  payment 
on  account  of  such  patient,  may  by  any  writing  under  his  or  her  hand 
give  such  direction  as  aforesaid  for  the  discharge  or  removal  of  such 
patient,  and  thereupon  such  patient  shall  be  forthwith  discharged  or  re- 
moved as  the  person  giving  such  direction  shall  direct. 

Sect.  74.  That  the  guardians  of  any  parish  or  union  may  by  a  minute 
of  their  board,  or  an  oificiating  clergyman  of  any  parish  not  under  a 
board  of  guardians,  and  one  of  the  overseers  thereof,  or  any  two  justices 
of  the  county  or  borough  in  which  such  last-mentioned  parish  is  situate, 
may  by  writing  under  the  hands  respectively  of  such  clergyman  and 
overseer  or  of  such  justices  direct  that  any  pauper  patient  belonging  to 
such  parish  or  union,  and  detained  in  any  licensed  house  or  any  hospital, 
shall  be  discharged  or  removed  therefrom,  and  may  direct  the  mode  of 
such  discharge  or  removal ;  and  if  a  copy  of  such  minute  or  such  writing 
be  produced  to  the  proprietor  or  superintendent  of  such  licensed  house 
or  such  hospital,  he  shall  forthwith  discharge  or  remove  such  patient,  or 
cause  or  suffer  such  patient  to  be  discharged  or  removed  accordingly  (d). 

Sect.  75.  Provided  always,  nevertheless,  that  no  patient  shall  be  dis- 
charged or  removed,  under  any  of  the  powers  hereinbefore  contained, 
from  any  licensed  house  or  any  hospital,  if  the  physician,  surgeon,  or 
apothecary  by  whom  the  same  shall  be  kept,  or  who  shall  be  the  regular 
medical  attendant  thereof,  shall  by  writing  under  his  hand  certify  that  in 
his  opinion  such  patient  is  dangerous  and  unfit  to  be  at  large,  together 
with  the  grounds  on  which  such  opinion  is  founded,  unless  the  commis- 
sioners visiting  such  house  or  the  visitors  of  such  house  shall,  after  such 
certificate  shall  have  been  produced  to  them,  give  their  consent  in  writing 
that  such  patient  shall  be  discharged  or  removed :  Provided  that  nothing 
herein  contained  shall  prevent  any  patient  from  being  transferred  from 
any  licensed  house  or  any  hospital  to  any  other  licensed  house  or  any 
other  hospital,  or  to  any  asylum,  but  in  such  case  every  such  patient 
shall  be  placed  under  the  control  of  an  attendant  belonging  to  the 
licensed  house,  hospital,  or  asylum  to  or  from  which  he  shall  be  about  to 


(«)  By  16  &  17  Vict.  0.  96,  s.  17 
{post,  718),  the  provisione  of  sects.  72 
&  73  of  this  Act  are  extended  to  the 
discharge  of  single  patients. 

(J)  By  sect.  18  of  16  &  17  Vict.  u. 
96  (post,  719)  the  Lord  Chancellor, 
upon  the  report  of  the  commissioners, 
may  order  the  discharge  of  a  single 
patient. 

By  sect.  19  of  the  same  Act,  notice 
of  the  recovery  of  any  patient  is  to  be 
given  as  therein  provided. 


(c)  If  there  be  no  person  qualified, 
under  these  sections,  to  direct  the 
discharge  of  a  patient,  the  commis- 
sioners may  order  the  discharge  or 
removal  of  such  patient,  25  &  26  Vict, 
c.  Ill,  s.  iS,  post,  735. 

See  provisions  of  16  &  17  Vict.  o. 
96,  s.  20,  post,  719,  as  to  the  transfer 
of  private  and  single  patients. 

{d)  As  to  notice  to  be  given  on  the 
recovery  of  a  pauper  patient,  see  16 
&  17  Vict.  c.  96,  s.  19,  post,  719. 


§ni. 


JLttttattcs. 
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Commissioners 
may  discharge 
any  patient  con- 
fined in  a  house 
licensed  by  them- 


be  removed  for  the  purpose  of  such  removal,  and  shall  remain  under  such 
control  until  such  time  as  such  removal  shall  be  duly  effected. 

Sect.  76.  That  it  shall  be  lawful  for  any  two  or  more  of  the  commis- 
sioners to  make  visits  to  any  patient  detained  in  any  house  licensed  by 
the  commissioners,  on  such  days  and  at  such  hours  as  they  shall  think 
fit ;  and  if  after  two  distinct  and  separate  visits  so  made  (seven  days  at 
least  to  intervene  between  such  visits)  it  shall  appear  to  such  visiting 
commissioners  that  such  patient  is  detained  without  sufficient  cause,  it 
shall  be  lawful  for  the  commissioners,  if  they  shall  think  fit,  to  make  such 
order  as  to  the  commissioners  shall  seem  meet  for  the  discharge  of  such 
patient,  and  such  patient  shall  be  discharged  accordingly. 

Sect.  77.  That  it  shall  be  lawful  for  any  two  or  more  of  the  commis- 
sioners, of  whom  one  shall  be  a  physician  and  one  a  barrister,  to  make 
special  visits  to  any  patient  detained  in  any  house  licensed  by  the  jus- 
tices or  in  any  hospital,  on  such  days  and  at  such  hours  as  they  shall 
think  fit ;  and  if  after  two  distinct  and  separate  visits  so  made,  it  shall 
appear  to  such  visiting  commissioners  that  such  patient  is  detained  with- 
out sufficient  cause,  they  may  make  such  order  as  to  them  shall  seem 
meet  for  the  discharge  of  such  patient,  and  such  patient  shall  be  dis- 
charged accordingly. 

Sect.  78.  That  it  shall  be  lawful  for  any  two  or  more  of  the  visitors  of 
any  licensed  house,  of  whom  one  shall  be  a  physician,  surgeon,  or  apothe- 
cary, to  make  special  visits  to  any  patient  detained  in  such  house,  on 
such  days  and  at  such  hours  as  they  shall  think  fit;  and  if  after  two  dis- 
tinct and  separate  visits  so  made,  it  shall  appear  to  such  visitors  that 
such  patient  is  detained  without  sufiicient  cause,  they  may  make  such 
order  as  to  them  shall  seem  meet  for  the  discharge  of  such  patient,  and 
such  patient  shall  be  discharged  accordingly. 

Sect.  79.  Provided  always,  that  every  such  order  by  any  commissioners 
or  visitors  for  the  discharge  of  a  patient  from  any  house  licensed  by 
justices,  or  from  any  hospital,  shall  be  signed  by  them,  and  that  each  of 
such  special  visits  shall  be  by  the  same  commissioners  or  visitors  ;  and 
that  it  shall  not  be  lawful  for  such  commissioners  or  visitors  to  order  the 
discharge  of  any  patient  from  any  such  last-mentioned  house  or  hospital, 
without  having  previously,  if  the  medical  attendant,  of  such  house  or 
hospital  shall  have  tendered  himseK  for  that  purpose,  examined  him  as 
to  his  opinion  respecting  the  fitness  of  such  patient  to  be  discharged ; 
and  if  such  commissioners  or  visitors  shall  after  so  examining  such  me- 
dical attendant  discharge  such  patient,  and  such  medical  attendant  shall 
furnish  them  with  any  statement  in  writing  containing  his  reasons  against 
the  discharge  of  such  patient,  they  shall  forthwith  transmit  such  state- 
ment to  the  commissioners  or  to  the  clerk  of  the  visitors,  as  the  case  may 
require,  to  be  kept  and  registered  in  a  book  for  that  purpose. 

Sect.  80.  Provided  also,  that  not  less  than  seven  days  shall  intervene   The  last  pre- 
between  the  first  and  second  of  such  special  visits  ;  and  that  such  com-   ceding  powers  to 
missioners  or  visitors  shall,  seven  days  previously  to  the  second  of  such  aer^Mruduother 
special  visits,  give  notice  thereof,  either  by  post  or  by  an  entry  in  the  restrictions. 
'  Patients'  Book,'  to  the  proprietor  or  superintendent  of  the  house  licensed 
by  justices  or  of  the  hospital  in  which  the  patient  intended  to  be  visited 
is  detained ;  and  that  such  proprietor  or  superintendent  shall  forthwith, 
if  possible,  transmit  by  post  a  copy  of  such  notice,  in  the  case  of  a  pa- 
tient not  being  a  pauper,  to  the  person  by  whose  authority  such  patient 
was  received  into  such  house,  or  by  whom  the  last  payment  on  account 
of  such  patient  was  made,  and  in  the  case  of  a  pauper,  to  the  guardians 
of  liis  parish  or  union,  or  if  there  be  no  such  guardian,  to  one  of  the  over- 
seers for  the  time  being  of  his  parish,  and  also  in  the  case  of  any  patient 
detained  in  a  house  licensed  by  justices,  to  the  clerk  of  the  visitors  of 
Buch  house. 


Two  commis- 
sioners may 
make  special 
visits  to  dis- 
charge any  pa- 
tient confined  in 
a  house  licensed 
by  justices  or  in 
an  hospital. 


Similar  powers 
for  two  visitors 
as  to  houses 
within  their  ju- 
risdiction. 


Every  order  for 
the  discharge  of 
a  patient  under 
the  last  pre- 
ceding powers  to 
be  signed  by  the 
persons  exer- 
cising them,  and 
to  be  subject  to 
certain  restric- 
tions. 
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Preceding 
powers  not  to  ex- 
tend to  persons 
found  lunatic  by 
inquisition,  or 
confined  under 
authority-  of  se- 
cretary of  state. 

Power  of  visitors 
and  visiting  com- 
missioners  to  re- 
gulate the  die- 
tary of  pauper 
patients. 


ILttttattcs. 


§111. 


Power  for  any 
visitor  to  give  an 
order  to  the  clerk 
of  tile  visitors  to 
searcli  and  give 
information. 


Power  for  any 
commissioner  to 
give  an  order 
to  tile  secretary 
of  the  commiS' 
sioners  to  search 
and  give  infor- 
mation whether 
any  particular 
person  is  or  has 
been  within 
twelve  months 
confined  in  any 
house  or  bospitaL 


Sect.  81.  Provided  always,  nevertheless,  that  none  of  the  powers  of 
discharge  hereinbefore  contained  shall  extend  to  any  person  who  shall 
have  been  found  lunatic  by  inquisition  or  under  any  inquiry  directed  by 
the  Lord  Chancellor,  in  pursuance  of  the  powers  in  that  behaK  herein- 
after (a)  given  to  him,  nor  to  any  lunatic  confined  under  any  order  or 
authority  of  her  Majesty's  principal  secretary  of  state  for  the  home 
department,  or  imder  the  order  of  any  Court  of  criminal  jurisdiction. 

Sect.  82.  That  it  shall  be  lawful  for  the  visitors  of  any  licensed  house 
at  any  time  to  determine  and  regulate  the  dietary  of  the  pauper  pa- 
tients (h)  therein ;  and  that  it  shall  be  lawful  for  the  visiting  commis- 
sioners at  any  time  to  determine  and  regulate  the  dietary  of  the  pauper 
patients  in  any  licensed  house  or  in  any  hospital;  and  that  if  such 
determination  and  regulation  of  any  visitors  and  of  the  visiting  commis- 
sioners shall  not  agree  with  each  other,  then  the  determination  and  re- 
gulation of  the  visiting  commissioners  shaU  be  followed :  Provided  al- 
ways, nevertheless,  that  every  such  regulation  shall  be  made  to  take 
effect  only  from  such  time  as  not  to  affect  any  contract  existing  on  the 
first  day  of  June  last  for  the  maintenance  of  pauper  patients  before  the 
first  day  of  June,  one  thousand  eight  hundred  and  forty-six,  or  the  expi- 
ration of  such  contract,  whichever  shall  first  happen. 

Sect.  83.  That  if  any  person  shall  apply  to  any  visitor  in  order  to  be 
informed  whether  any  particular  person  is  confined  in  any  licensed  house 
within  the  jurisdiction  of  such  visitor,  the  said  visitor,  if  he  shall  think 
it  reasonable  to  permit  such  inquiry  to  be  made,  shall  sign  an  order  to 
the  clerk  of  the  visitors,  and  the  said  clerk  shall,  on  receipt  of  such  order, 
and  on  payment  to  him  of  a  sum  not  exceeding  seven  shillings  for  his 
trouble,  make  search  amongst  the  returns  made  to  him  in  pursuance  of 
tills  Act  whether  the  person  inquired  after  is  or  has  been  within  the  then 
last  twelve  calendar  months  confined  in  any  licensed  house  within  the 
jurisdiction  of  such  visitor;  and  if  it  shall  appear  that  such  person  is  or 
has  been  so  confined  the  said  clerk  shall  deliver  to  the  person  so  apply- 
ing a  statement  in  wi-iting,  specifying  the  situation  of  the  house  in  wliich 
the  person  so  inquired  after  appears  to  be  or  to  have  been  confined,  and 
of  the  name  of  the  proprietor  or  resident  superintendent  thereof,  and  also 
the  date  of  the  admission  of  such  person  into  such  licensed  house,  and 
(in  case  of  his  having  been  removed  or  discharged)  the  date  of  his  re- 
moval or  discharge  therefrom. 

Sect.  84.  That  if  any  person  shall  apply  to  any  commissioner  in  order 
to  be  informed  whether  any  paiiicular  person  is  confined  in  any  licensed 
house,  or  in  any  hospital,  asylum  or  other  place  by  this  Act  made  sub- 
ject to  the  visitation  of  the  commissioners,  such  commissioner,  if  he  shall 
think  it  reasonable  to  permit  such  inquiry  to  be  made,  shall  sign  an 
order  to  the  secretary  of  the  commissioners,  and  the  secretary  shall,  on 
the  receipt  of  such  order,  and  on  payment  to  him  of  a  sum  not  exceeding 
seven  shillings  (to  be  applied  as  hereinbefore  provided)  (c),  make  search 
amongst  the  returns  made  in  pursuance  of  tlus  Act,  or  of  any  of  the  Acts 
hereby  repealed,  whether  the  person  inquired  after  is  or  has  been  within 
the  last  twelve  calendar  months  confined  in  any  house,  hospital,  asylum 
or  place  by  this  Act  made  subject  to  the  visitation  of  the  commissioners ; 
and  if  it  shall  appear  that  such  person  is  or  has  been  so  confined  the 
secretary  shall  deliver  to  the  person  so  applying  a  statement  in  writing, 
specifying  the  situation  of  the  house,  hospital,  asylum  or  place  in  which 
the  person  so  inquired  after  appears  to  be  or  to  have  been  confined,  and 
also  (so  far  as  the  said  secretary  can  ascertain  the  same  from  any  register 


(b)  This  reference  is  to  sect.  96  of 
this  Act,  post,  702 ;  but  see  note  (a) 
thereon. 

(*)  See  also  16  &  17  Vict.  c.  96,  s. 


28,  post,  721.    And  25  &  26  Viet,  c 
111,  s.  37,  post,  734. 

(c)  See  sect.  33  of  this  Act,  ante, 
685.  ' 


§111. 


^xinatm. 
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Any  one  commis- 
sioner or  visitor 
may  give  an 
order  for  the  ad- 
mission to  any- 
patient  of  any 
friend  or  relation, 
or  any  person 
named  by  a 
friend  or  rela- 
tion. 


or  return  in  his  possession)  the  name  of  the  proprietor,  superintendent  or 
principal  officer  of  such  house,  hospital,  asylum  or  place,  and  also  the 
date  of  the  admission  of  such  person  into  such  licensed  house,. hospital, 
asylum,  or  other  place,  and  (in  case  of  his  having  heen  removed  or  dis- 
charged) the  date  of  his  removal  or  discharge  therefrom. 

Sect.  85.  That  it  shall  he  lawful  for  any  one  of  the  commissioners,  as 
to  patients  confined  in  any  house,  hospital,  or  other  place  (not  heing  a 
gaol)  hereby  authorized  to  he  visited  by  the  conmiissioners,  and  also  for 
any  one  of  the  visitors  of  any  licensed  house  as  to  patients  confined  in 
such  house  at  any  time  to  give  an  order  in  writing  under  the  hand  of 
such  one  coromissioner  or  visitor  for  the  admission  to  any  patient  of  any 
relation  or  friend  of  such  patient  (or  of  any  medical  or  other  person  whom 
any  relation  or  friend  of  such  patient  shall  desire  to  be  admitted  to  him), 
and  such  order  of  admission  may  be  either  for  a  single  admission,  or  for 
an  admission  for  any  limited  number  of  times,  or  for  admission  generally 
at  all  reasonable  times,  and  either  with  or  without  any  restriction  as.  to 
such  admission  or  admissions  being  in  the  presence  of  a  keeper  or  not, 
or  otherwise ;  and  if  the  proprietor  or  superintendent  of  any  such  house, 
hospital,  or  place  shall  refuse  admission  to,  or  shall  prevent  or  obstruct 
the  admission  to  any  patient  of,  any  relation,  friend,  or  other  person  who 
shall  produce  such  order  of  admission  as  aforesaid,  he  shaU.  for  every 
such  refusal,  prevention,  or  obstruction,  forfeit  a  sum  not  exceeding  twenty 
pounds. 

Sect.  86.  That  it  shall  be  lawful  for  the  proprietor  or  superintendent 
of  any  licensed  house  or  of  any  hospital,  with  the  consent  (a)  in  vreiting 
of  any  two  of  the  commissioners,  or  in  the  case  of  a  house  licensed  by 
justices  of  any  two  of  the  visitors  of  such  house,  to  send  or  take,  under 
proper  control,  any  patient  to  any  specified  place  for  any  definite  time 
for  the  benefit  of  his  health :  Provided  always,  nevertheless,  that  before 
any  such  consent  as  aforesaid  shall  be  given  by  any  commissioners  or 
visitors  the  approval  in  writing  of  the  person  who  signed  the  order  for 
the  reception  of  such  patient,  or  by  whom  the  past  (c)  payment  on 
account  of  such  patient  was  made,  shall  be  produced  to  such  commis- 
sioners or  visitors,  unless  they  shall,  on  cause  being  shown,  dispense 
with  the  same  (d). 

Sect.  87.  That  in  every  case  in  which  any  patient  shall,  under  any  of 
the  powers  or  provisions  of  tlris  Act,  be  removed  temporarily  from  the 
house  or  hospital  into  which  the  order  for  his  reception  was  given,  or  be 
transferred  from  such  house  or  hospital  into  any  new  house,  and  also  in 
every  case  in  which  any  patient  shall  escape  from  any  house  or  hospital, 
and  shall  be  retaken  within  fourteen  days  next  after  such  escape,  the 
certificate  or  certificates  relating  to  and  the  original  order  for  the  recep- 
tion of  such  patient  shaU  respectively  remain  in  force,  in  the  same 
manner  as  the  same  would  have  done  if  such  patient  had  not  been  so 
removed  or  transferred,  or  had  not  so  escaped  and  been  retaken. 

Sect.  88.  That  the  commissioners  shall,  at  the  expiration  of  every  six  Commissioners 

calendar  months,  report  to  the  Lord  Chancellor  the  number  of  visits  Lord'chameUor 

which  they  shaU  have  made,  the  number  of  patients  whom  they  shall  periodicaUy. 
have  seen,  and  the  number  of  miles  which  they  shall  have  travelled 


Proprietor  or 
superintendent 
with  consent  of 
two  commission- 
ers or  visitors, 
may  take  or  send 
a  patient  to  any 
place  for  his 
health  (i). 


In  the  case  of  the 
removal  of  a 
patient,  or  of  his 
escape  and  re- 
capture within 
fourteen  days, 
the  original  order 
for  his  reception 
to  remain  in 
force. 


(»)  Such  consent  may  also  be  given 
by  any  two  of  the  committee  of 
management  of  a  hospital  (18  &  19 
Vict.  c.  105,  s.  17,  post,  729).  And 
the  consent  given  under  this  section, 
or  the  18  &  19  Vict.  c.  105,  s.  17,  may 
be  from  time  to  time  renewed,  and 
the  place  varied  {Ibid.) 


(b)  See  provisions  of  25  &  26  Tict. 
c.  Ill,  s.  38  {post,  734)  permitting 
patients  to  be  absent  on  trial. 


(c)  Sic,  qucere  "last." 


\d)  See  similar  provisions  as  to 
single  patients,  16  &  17  Vict.  c.  96, 
s.  22,  post,  720. 
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No  person  (ex- 
cept a  person 
deriving  no  pro- 
fit, or  a  com- 
mittee) to  take 
cliargeof  asingle 
lunatic,  except 
upon  sucii  order 
and  medical  cer- 
tificates as  afore- 
said, and  under 
certain  obliga- 
tions. 


during  such  months,  and  shall  on  the  first  day  of  January  in  each  year 
make  a  return  to  the  Lord  Chancellor  of  all  sums  received  by  them  for 
travelling  expenses,  or  upon  any  other  and  what  account,  and  shall  also 
in  the  month  of  June  (o)  in  every  year-  make  to  the  Lord  Chancellor  a 
report  of  the  state  and  condition  of  the  several  houses,  hospitals,  asy- 
lums, and  other  places  visited  by  them  under  this  Act,  and  of  the  care  of 
the  patients  therein,  and  of  such  other  particulars  as  they  shall  think 
deserving  of  notice ;  and  a  true  copy  of  such  reports,  showing  the  number 
of  visits  made,  the  number  of  patients  seen,  and  the  number  of  miles 
travelled,  and  also  a  copy  of  such  return  of  sums  received  for  traveUing 
expenses,  or  on  any  other  and  what  account,  shaR  be  laid  before  Parlia- 
ment within  twenty-one  days  next  after  the  commencement  of  every 
session. 

Sect.  89  is  repealed  by  the  16  &  17  Vict.  c.  96,  s.  27;  which  see, 
post,  721. 

Sect.  90.  That  no  person  (unless  he  he  a  person  who  derives  no  profit 
from  the  charge,  or  a  committee  appointed  by  the  Lord  Chancellor)  shall 
receive  to  board  or  lodge  in  any  house,  other  than  an  hospital  registered 
under  this  Act,  or  an  asylum,  or  a  house  licensed  under  this  Act,  or  under 
one  of  the  Acts  hereinbefore  repealed,  or  take  the  care  or  charge  of  any 
one  patient  as  a  lunatic  or  alleged  lunatic,  without  the  Kke  order  and  medi- 
cal certificates  in  respect  of  such  patient  as  are  hereinbefore  required  (6) 
on  the  reception  of  a  patient  (not  being  a  pauper)  into  a  licensed  house ; 
and  that  every  person  (except  a  person  deriving  no  profit  from  the  charge, 
or  a  committee  appointed  by  the  Lord  Chancellor),  who  shall  receive  to 
board  or  lodge  in  any  licensed  house,  not  being  a  registered  hospital  or 
an  asylum,  or  take  the  care  or  charge  of  any  one  patient  as  a  lunatic  or 
alleged  lunatic,  shall,  within  seven  clear  days  (c)  after  so  receiving  or 
taking  such  patient,  transmit  to  the  secretary  of  the  commissioners  a 
true  and  perfect  copy  of  the  order  and  medical  certificates  on  which  such 
patient  has  been  so  received,  and  a  statement  of  the  date  of  such  recep- 
tion, and  of  the  situation  of  the  house  into  which  such  patient  has  been 
received,  and  of  the  Christian  and  surname  and  occupation  of  the  occu- 
pier thereof  and  of  the  person  by  whom  the  care  and  charge  of  such 
patient  has  been  taken  (d) ;  and  every  such  patient  shall  at  least  once  in 
every  two  weeks  (e)  be  visited  by  a  physician,  surgeon,  or  apothecary 
not  deriving,  and  not  having  a  partner,  father,  son,  or  brother  who 
derives,  any  profit  from  the  care  or  charge  of  such  patient ;  and  such 
physician,  surgeon,  or  apothecary  shall  enter  in  a  book,  to  be  kept  at  the 
house  or  hospital  for  that  purpose,  to  be  caUed  '  The  Medical  Visitation 


(ffi)  This  report  must  now  be  made 
on  or  before  the  month  of  March  in 
each  year,  and  must  be  made  up  to 
the  end  of  the  preceding  year,  16  & 
17  Vict.  c.  96,.  8.  32,  post,  722. 

(4)  This  section  is  amended  by  16 
&  17  Vict.  c.  96,  ss.  4  &  8,  post,  714- 
716;  see  also  sect.  11  of  same  Act, 
post,  717. 

In  the  case  of  lunatics  so  found  by 
inquisition,  an  order  signed  by  the 
committee  appointed  by  the  Lord 
Chancellor  is  sufficient;  see  25  &  26 
Vict.  c.  HI,  8.  22,  post,  731. 

(c)  The  time  within  which  these 
documents  must  be  transmitted  to 
the  conunissioners  is  altered  by  25  & 


26  Vict.  u.  Ill,   8.  28;   which  see, 
post,  732. 

(d)  A  statement  of  the  condition  of 
the  patient,  in  the  form  given  in  sche- 
dule (B.)  to  the  25  &  26  Vict.  c.  Ill 
(see  ante,  676),  must  be  transmitted  to 
the  commissioners  within  the  same  pe- 
riod (26  &  26  Vict.  c.  Ill,  s.  41,  post, 
735).  '^     ' 

(e)  This  provision  does  not  apply 
to  lunatics  so  found  by  inquisition  • 
see  25  &  26  Vict.  c.  HI,  s.  22,  post, 
731.  ' 

The  commissioners  may,  upon  cer- 
tain conditions,  permit  the  medical 
visitation  to  be  made  less  frequently 
than  here  provided,  if  they  think  fit 
16  &  17  Vict.  c.  96,  s.  14,  post,  718    ' 
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Book'  (a),  the  date  of  each  of  his  visits,  and  a  statement  of  the  condition 
of  the  patient's  health,  both  mental  and  bodily  (6),  and  of  the  condition 
of  the  house  in  which  such  patient  is,  and  such  book  shall  be  produced 
to  the  visiting  commissioner  on  every  visit,  and  shall  be  signed  by  him 
as  having  been  so  produced;  and  the  person  by  whom  the  care  or 
charge  of  such  patient  has  been  taken,  or  into  whose  house  he  has  been 
received  as  aforesaid,  shall  transmit  to  the  secretary  of  the  commissioners 
the  same  notices  and  statements  of  the  death,  removal,  escape  and  recap- 
ture of  such  lunatic,  and  within  the  same  periods,  as  are  hereinbefore  (c) 
required  in  the  case  of  the  death,  removal,  escape  and  recapture  of  a 
patient  (not  being  a  pauper)  received  into  a  licensed  house;  and  that 
every  person  who  shall  receive  into  an  unlicensed  house,  not  being  a  re- 
gistered hospital  nor  an  asylum,  or  take  the  care  or  charge  of  any  person 
therein  as  a  Itinatic,  without  first  having  such  order  and  medical  certifi- 
cates as  aforesaid,  or  who,  having  received  any  such  patient,  shall  not  with- 
in the  several  periods  aforesaid  transmit  to  the  secretary  of  the  commis- 
sioners such  copy,  statement,  and  notices  as  aforesaid,  or  shall  fail  to 
cause  such  patient  to  be  so  visited  by  a  medical  attendant  as  aforesaid, 
and  every  such  medical  attendant  who  shall  make  an  untrue  entry  in  the 
said  medical  visitation  book,  shall  be  guilty  of  a  misdemeanour. 

Sect.  91.  That  the  secretary  to  the  commissioners  shall  preserve  every 
copy  transmitted  as  aforesaid  of  the  order  and  certificates  for  the  recep- 
tion of  any  patient  as  a  lunatic  into  an  unlicensed  house,  and  every 
statement  and  notice  which  may  be  transmitted  to  such  secretary  with 
respect  to  any  such  patient  as  aforesaid,  and  shall  enter  the  same  (in 
such  form  as  the  private  committee  shall  direct)  in  a  book  to  be  kept  for 
that  purpose,  to  be  called  '  The  Private  Register,'  and  such  private  re- 
gister shall  be  kept  by  such  secretary  in  his  own  custody,  and  shall  be 
inspected  only  by  the  members  for  the  time  being  of  the  said  private 
committee,  and  by  such  other  persons  as  the  Lord  Chancellor  shall  by 
writing  under  his  hand  appoiut. 

Sect.  92.  That  it  shall  be  lawful  for  any  one  member  of  the  said   Members  of  the 
private  committee  (d),  on  the  direction  of  such  committee,  or  of  any  two   Siiwee'to'vuitun. 
members  thereof  (of  whom  the  one  member  aforesaid  may  be  one),  at  all  licensed  housei! 
reasonable  times  to  visit  every  or  any  uiJicensed  house  in  which  one   ''°t^"l"*^fi'i'/'* 
patient  only  is  received  as  a  lunatic  (unless  such  patient  be  so  received  port.   ' 
by  a  person  deriving  no  profit  from  the  charge,  or  by  a  committee  ap- 
pointed by  the  Lord  Chancellor j,  and  to  inquire  («)  and  report  to  the    "^ 
said  private  committee  on  the  treatment  and  state  of  health,  both  bodily 
and  mental,  of  such  patient ;  and  a  cOpy  of  every  or  any  such  report 
shall  be  entered  in  a  private  register,  to  be  kept  for  that  purpose  by  the 
secretary  of  the  commissioners,  and  another  copy  thereof  shall,  if  such 
private  committee  tliink  it  expedient,  be  laid  before  the  Lord  Chan- 
cellor. 

Sect.  93.  That  it  shall  be  lawful  for  the  Lord  Chancellor,  on  the  repre-   The  Lord  Chan- 
sentation  of  tlie  said  private  committee  {d),  accompanied  with  a  copy  of  "'""'j'"' 5",?! 


Copy  of  the 
order  and  certi- 
ficates, etc.,  with 
respect  to  luna- 
tics received  into 
an  unlicensed 
house  to  be  en- 
tered in  a  private 
register. 


(a)  The  commissioners  are  em- 
powered, by  26  &  26  Vict.  c.  IH,  ». 
42,  post,  736,  to  make  regulations  as 
to  the  form  of  this  book. 

(4)  An  annual  report  of  the  con- 
dition of  every  single  patient  must 
also  be  made  by  the  medical  man 
visiting  or  having  such  patient  in 
charge  (16  &  17  Vict.  c.  96,  s.  16, 
post,  718).  And  the  commissioners 
may  also  require  additional  reports. 
{UUI.) 


(c)  See  sects.  53,  64,  65  of  this  Act, 
ante,  689,  690. 

{d)  By  16  &  17  Vict.  0.  96,  s.  27 
{post,  721),  the  powers  hereby  given 
to  the  private  committee  are  vested  in 
the  commissioners. 

(e)  By  26  &  26  Vict.  c.  Ill,  s.  35 
{post,  733),  the  inquiries  authorized 
to  be  made  under  this  section  may 
include  inquiries  as  to  moneys  paid 
to  the  superintendent  or  proprietor  on 
accoimt  of  any  limatic  under  his  care. 
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a  lunatic  to  be 
removed. 
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Commissioners 
to  report  it  pro- 
perty of  lunatics 
be  not  duly  pro- 
tected or  applied. 


Tlie  Lord  Chan, 
cellor  to  direct 
tile  master  in 
lunacy  to  report 
as  to  tile  lunacy 
of  any  person  de- 
tained as  a  luna- 
tic, and  to  ap- 
point guardians 
of  his  person  and 
estate,  and  direct 
the  application 
of  his  income. 


a  report  made  as  last  aforesaid  as  to  any  patient  received  or  detained  as 
a  lunatic  in  an  milicensed  house  as  aforesaid,  to  make  an  order  that 
such  patient  shall  be  removed  from  such  house,  and  from  the  care  and 
charge  of  the  person  under  whose  care  and  charge  such  lunatic  may  be ; 
and  any  person  detaining  such  lunatic'in  such  house,  or  in  such  care  or 
charge,  for  the  space  of  three  days  after  a  copy  of  such  order  shall  have 
been  left  at  such  house  or  served  on  such  person,  shall  be  guilty  of  a  mis- 
demeanour. 

Sect.  94.  That  whenever  the  commissioners  shall  have  reason  to  sup- 
pose that  the  property  of  any  person  detained  or  taken  charge  of  as  a 
lunatic  is  not  duly  protected  or  that  the  income  thereof  is  not  duly  ap- 
plied for  his  maintenance,  such  commissioners  shall  make  such  inquiries 
relative  thereto  as  they  shaU  think  proper,  and  report  thereon  to  the 
Lord  Chancellor  (a). 

Sect.  95  (J).  That  when  any  person  shall  have  been  received  or  taken 
charge  of  as  a  lunatic  upon  an  order  and  certificates,  or  an  order  and 
certificate,  in  pursuance  of  the  provisions  of  this  Act,  or  of  any  Act  here- 
inbefore repealed,  and  shall  either  have  been  detained  as  a  lunatic  for 
the  twelve  months  then  last  past,  or  shall  have  been  the  subject  of  a 
report  by  the  commissioners  in  pursuance  of  the  provision  lastly  herein- 
before contained,  it  shall  be  lawful  for  the  Lord  Chancellor  to  direct  that 
one  of  the  said  masters  in  lunacy  shall,  and  thereupon  one  of  the  said 
masters  shall  personally  examine  such  person,  and  shall  take  such  evi- 
dence and  caU  for  such  information  as  to  such  master  shall  seem  neces- 
sary to  satisiy  him  whether  such  person  is  a  lunatic,  and  shall  report 
thereon  to  the  Lord  Chancellor,  and  such  report  shall  be  filed  with  the 
secretary  of  lunatics ;  and  it  shall  be  lawful  for  the  Lord  Chancellor  from 
time  to  time  to  make  orders  for  the  appointment  of  a  guardian,  or  other- 
wise for  the  protection,  care  and  management  of  the  person  of  any  person 
who  shall  by  any  such  report  as  last  aforesaid  be  found  to  be  a  lunatic, 
and  such  guardian  shall  have  the  same  powers  and  authorities  as  a  com- 
mittee of  the  person  of  a  lunatic  found  such  by  inquisition  now  has,  and 
also  to  make  orders  for  the  appointment  of  a  receiver,  or  otherwise  for 
the  protection,  care,  and  management  of  the  estate  of  such  lunatic,  and 
such  receiver  shall  have  the  same  powers  and  authorities  as  a  receiver 
of  the  estate  of  a  lunatic  found  such  by  inquisition  now  has,  and  also  to 
make  orders  for  the  application  of  the  income  of  such  lunatic,  or  a  suffi- 
•*  cient  part  thereof,  for  his  maintenance  and  support,  and  in  payment  of 
the  costs,  charges  and  expenses  attending  the  pi-otection,  care,  and 
management  of  the  person  and  estate  of  such  lunatic,  and  also  as  to  the 
investanent  or  other  application  for  the  purpose  of  accumulation  of  the 
overplus,  if  any,  of  such  income  for  the  use  of  such  lunatic,  as  to  the  Lord 
Chancellor  shall  from  time  to  time  in  each  case  seem  fit:  Provided 
always,  that  such  protection,  care,  and  management  shall  continue  only 
during  such  time  as  such  lunatic  shall  continue  to  be  detained  as  a 
lunatic  upon  an  order  and  certificates  or  certificate  as  aforesaid,  and  for 
such  further  time,  not  exceeding  six  months,  as  the  Lord  Chancellor 
may  fix :  Provided  also,  that  it  shall  be  lawful  for  the  Lord  Chancellor 
in  any  such  case,  either  before  or  after  directing  such  inquiry  by  such 
master  as  aforesaid,  and  whether  such  master  shall  have  made  a  report 
as  aforesaid  or  not,  to  dfrect  a  commission  in  the  natm-e  of  a  writ  de 
lunatioo  inquirendo  to  issue,  to  inquire  of  the  lunacy  of  such  person. 

Masters  in  lunacy       Sect.  96  (c).  That  Buch  masters  shall  have  power,  in  the  prosecution 
to  have  all  neces-   q£  g^  inquiries  and  matters  which  may  be  referred  to  them  as  aforesaid 


(a)  See  also  16  &  17  Vict.  c.  96,  s.       proceedings  under  this  section  are  to 
23,  post,  720.  he  discontinued. 

(J)  By  16  &  17  Vict.  c.  70,  s.  53,  (c)  See  note  to  last  section,  supra. 
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or  otherwise  miclev  this  Act,  to  summon  persons  before  them,  and  to  3.  Private 

administer  oaths  and  talre  evidence,  either  viva  voce  or  on  affidavit,  and  Lunatic 

to  requii-e  the  production  of  books,  papers,  accounts,  and  documents ;  Asylums. 

and  that  the  Lord  Chancellor  may  by  any  order  (either  general  or  par-  ;: 

tioular)  refer  to  the  said  masters  any  inquiries  under  the  provisions  of  '"i""7'  ^d  'o 

this  Act  relating  to  the  person  and  estate  of  any  lunatic  as  to  whom  a  referee!d\o"them. 
report  shall  be  made  by  a  master  as  aforesaid,  in  like  manner  as  inqui- 
ries relating  to  the  persons  and  estates  of  lunatics  found  such  by  inqui- 
sition are  now  referred  to  them. 

Sect.  97.  That  it  shall  be  lawful  for  the  Lord  Chancellor  from  time  to   Lord  chancellor 
time  to  make  such  orders  as  shaU  to  him  seem  fit  for  regulating  the  form  '°  '""'^^  "'■- 
and  mode  of  proceeding  before  the  Lord  Chancellor  and  before  the  said   goiatioiis,°an"' 
masters,  and  of  any  other  proceedings  pursuant  to  the  provisions  of  tliis  ^^  fees. 
Act,  for  the  due  protection,  care,  and  management  of  the  persons  and 
estates  of  lunatics  as  to  whom  such  reports  shall  be  made  by  the  said 
masters  as  aforesaid,  and  also  for  fixing,  altering,  and  discontinuing  the 
fees  to  be  received  and  taken  in  respect  of  such  proceedings,  as  to  the 
Lord  Chancellor  shall  from  time  to  time  seem  fit :  Provided,  neverthe- 
less, that  all  fees  to  be  so  received  and  taken  shall  be  paid  into  the  Bank 
of  England,  and  placed  to  the  credit  of  the  Accountant-General  of  the 
Court   of  Chancery,  to  the  account  intituled  "  The  Suitors'  Fee  Fund 
Account "  in  like  manner  as  and  together  with  the  fees  payable  under 
the  Act  passed  in  the  fifth  and  sixth  years  of  her  present  Majesty, 
intituled  "  An  Act  to  alter  and  amend  the  Practice  and  Course  of  Pro-   s  &  e  viot.  c.84. 
ceeding  under  Commissions  in  the  nature  of  Writs  De  Lunatico  Liqui- 
rendo,"  and  be  apphed  in  like  manner  as  such  last-mentioned  fees. 

Sect.  98.  That  the  travelling  and  other  expenses  of  the  said  masters   Masters'  ex- 
and  their  clerks  shall  be  paid  to  them,  by  virtue  of  any  order  or  orders   ^™^''  '""^  *"  *" 
of  the  Court  of  Chancery,  out  of  the  said  fund,  intituled  "  The  Suitors' 
Fee  Fund  Account,"  in  the  same  manner  as  their  expenses  under  the 
said  last-mentioned  Act. 


paid. 


Sect.  99.  That  every  proprietor  and  superintendent  of  a  licensed  house 
or  registered  hospital,  and  every  other  person  (b)  hereby  or  by  any  of  the 
Acts  hereinbefore  repealed,  authorized  to  receive  or  take  charge  of  a 
lunatic  upon  an  order,  and  who  shall  receive  or  has  received  a  proper 
order,  in  pursuance  of  this  Act  or  any  of  the  said  repealed  Acts,  accom- 
panied with  the  required  medical  certificates  or  certificate,  for  the  recep- 
tion or  taking  charge  of  any  person  as  a  lunatic,  and  the  assistants  and 
servants  of  such  proprietor,  superiutendent,  or  other  person  shall  have 
power  and  authority  to  take  charge  of,  receive,  and  detain  such  patient 
until  he  shaU  die  or  be  removed  or  discharged  by  due  authority,  and  in 
case  of  the  escape  at  any  time  or  times  of  such  patient  to  retake  him  at 
any  time  within  fourteen  days  after  such  escape,  and  again  to  detain 
him  as  aforesaid ;  and  in  every  writ,  indictment,  information,  action,  and 
other  proceeding  which  shall  be  preferred  or  brought  against  any  such 
proprietor,  superintendent,  or  other  person  authorized  as  aforesaid,  or 
against  any  assistant  or  servant  of  any  such  proprietor,  superintendent, 
or  authorized  person  for  taking,  confining,  detaining,  or  retaking  any 
person  as  a  lunatic,  the  party  complained  of  may  plead  such  order  and 
certificates  or  certificate  in  defence  to  any  such  writ,  indictment,  infor- 
mation, action,  or  other  proceeding  as  aforesaid,  and  such  order  and  cer- 
tificates or  certificate  shall,  as  respects  such  party,  be  a  justification  for 


Proprietors, 
saperintendents, 
and  other  autho- 
rized persons, 
may  plead  the 
order  and  certi- 
ficates for  receiv- 
ing any  lunatic 
in  bar  of  all  pro- 
ceedings at  law. 


(ffl)  The  orders  made  by  Lord 
Lvndhurst,  under  this  Act,  will  be 
foimd  8  Beav.  11-14. 

{b)  This  section  -will  not  protect 
others  than  those  of  the  description 
named,  and  such  other  persons  would 


only  be  justified,  at  common  law,  if 
the  person  detained  was  in  fact  a  lu- 
natic. [Fletcher  v.  Fletcher,  1  Ml.  # 
Ell.  420;  28  L.  J.,  Q.  B.  134;  and 
see  Scott  v.  Wakem,  3  F.  #  F.  328 ; 
I  V.  Fraser,  Z  F.  S;  F.  859.) 
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compliance. 


ILttttattcs. 


§111. 


ProviBion  for  the 
payment  of  wit- 
nesses' expenses. 


Upon  complaint 
made  of  any 
offence  against 
this  Act,  justices 
to  require  the 


taking,  confining,  detaining,  or  retaldng  such  lunatic  or  alleged  luna- 
tic (a). 

Sect.  100.  That  it  shall  be  lawful  for  the  conunissioners,  or  any  two  of 
them,  and  also  for  the  visitors  of  any  licensed  house,  or  any  two  of  such 
visitors,  from  time  to  time,  as  they  shall  see  occasion,  to  require,  by  sum- 
mons under  the  common  seal  of  the  commission,  if  by  the  commissioners, 
and  if  by  two  only  of  the  commissioners  or  by  two  visitors,  then  under 
the  hands  and  seals  (b)  of  such  two  commissioners  or  two  visitors,  as  the 
case  may  be  (accordiiig  to  the  form  in  schedule  (I.)  annexed  to  this  Act, 
or  as  near  thereto  as  the  case  will  permit),  any  person  to  appear  before 
them  to  testify  on  oath  (e)  the  truth  touching  any  matters  respecting 
which  such  commissioners  and  visitors  respectively  are  by  this  Act 
authorized  to  inquire  (which  oath  such  commissioners  or  visitors  are 
hereby  empowered  to  administer) ;  and  every  person  who  shall  not  ap- 
pear before  such  commissioners  or  visitors  pursuant  to  such  summons, 
or  shall  not  assign  some  reasonable  excuse  for  not  so  appearing,  or  shall 
appear  and  refuse  to  be  sworn  or  examined,  shall,  on  being  convicted 
thereof  before  one  of  her  Majesty's  justices  for  the  county  or  borough 
within  which  the  place  at  which  such  person  shall  have  been  by  such 
summons  required  to  appear  and  give  evidence  is  situate,  shall  for  every  - 
such  neglect  or  refusal  forfeit  a  sum  not  exceeding  fifty  pounds. 

Sect.  101.  That  it  shall  be  lawful  for  any  commissioners  or  visitors 
who  shall  summon  any  person  to  appear  and  give  evidence  as  aforesaid 
to  direct  the  secretary  of  the  commissioners  or  the  clerk  of  such  visitors, 
as  the  case  may  be,  to  pay  to  such  persons  all  reasonable  expenses  of 
his  appearance  and  attendance  in  pursuance  of  such  summons,  the  same 
to  be  considered  as  expenses  incurred  by  such  commissioners  and 
visitors  respectively  in  the  execution  of  this  Act,  and  to  be  taken  into 
account  and  paid  accordingly. 

Sect.  102.  That  every  complaint  or  information  of  or  for  any  offence 
against  this  Act,  where  any  pecuniary  penalty  is  hereby  imposed  (except 
when  hereby  otherwise  provided  for),  may  be  made  before  one  justice ; 
and  when  any  person  shall  be  charged  upon  oath  before  a  justice  for  any 


(«)  Under  this  section  the  proper 
order  and  certificates  are  a  sufficient 
justification  to  the  keeper  of  a  licensed 
house  without  putting  him  to  the 
trouble  and  expense  of  making  out 
the  facts  certified. 

In  an  action  for  trespass,  for  as- 
saulting, etc.,  and  carrying  away  E., 
then  and  stOl  being  the  wife  of  the 
plaintiff,  and  detaining  her  against 
her  will,  etc.,  the  defendant  pleaded, 
under  this  statute,  that  he  was  a  pro- 
prietor of  a  house  duly  licensed  under 
this  Act,  and  that  he  received  an 
order,  in  pursuance  of  this  Act,  for 
the  reception  of  the  said  E.  as  a  lu- 
natic (the  order,  which  was  set  out  in 
the  plea,  described  the  patient  as 
E.  D.,  a  person  of  insane  mind) ;  that 
the  order  was  accompanied  by  two 
medical  certificates,  stating  the  said 
E.  D.  to  he  a  person  of  unsound 
mind;  that  the  defendant  then,  as 
such  proprietor,  took  charge  of,  and 
received  into  the  house,  the  said  E., 
and  detained  her  until  her  escape ; 


and  that  the  defendant,  within  four- 
teen days  after  her  escape,  gently 
laid  his  hands  upon  her,  and  re-took 
her,  and  carried  her  away  to  the  said 
house,  and  there  detained  her,  as  he 
lawfully  might,  which  are  the  said 
trespasses,  etc. ;  it  was  held  that  the 
order  and  certificates  afibrded  a  good 
justification  to  the  defendant,  al- 
though the  person  named  in  them 
was  in  fact  not  insane.  (Norris  v. 
Seed,  3  Exch.  782.) 

It  seems  that  in  such  case,  where 
the  wife  is  really  not  insane,  the  hus- 
band's remedy  is  by  habeas  corpus,  or 
by  application  to  the  commissioners. 
{Ibid.) 

{b)  Sealing  is  now  dispensed  with, 
18  &  19  Vict.  c.  105,  s.  \5,post,  728. 

(c)  The  commissioners  or  visitors 
may  also  examine  on  oath  any  person 
appearing  before  them  as  a  witness, 
notwithstanding  a  summons  may  not 
have  been  served  on  him  in  pursu- 
ance of  this  section,  25  &  26  Vict.  u. 
Ill,  s.  46,  ^os<,  736. 


§111. 


%una.tic». 


such  offence  against  this  Act,  such  justice  may  summon  the  person 
charged  to  appear  at  a  time  and  place  to  be  named  in  such  summons, 
and  if  he  shall  not  appear  accordingly,  and  upon  proof  of  the  due 
service  of  the  summons  (either  personally  or  by  leaving  the  same  at  his 
last  or  usual  place  of  abode)  any  two  justices  may  either  proceed  to  hear 
and  determine  the  case,  or  may  issue  their  warrant  for  apprehending 
such  person,  and  bringing  him  before  any  two  justices ;  and  any  two  jus- 
tices shall  and  may,  upon  the  appearing  of  such  person  pursuant  to  such 
summons,  or  upon  such  person  being  apprehended  with  such  warrant,  or 
upon  the  non-appearance  of  such  person,  hear  the  matter  of  every  such 
complaint  or  information,  and  make  any  such  determination  thereon  as 
such  justices  shall  tliink  proper ;  and  upon  conviction  of  any  person 
such  justices  may,  if  they  shall  think  fit,  reduce  the  amount  of  the  penalty 
by  this  Act  imposed  for  such  offence  to  any  sum  not  less  than  one-fourth 
of  the  amount  thereof,  and  shall  and  may  issue  a  warrant  under  their 
hands  and  seals  for  levying  such  penalty  or  reduced  penalty,  and  all 
costs  and  charges  of  such  summons,  warrant,  and  hearing,  and  all  inci- 
dental costs  and  charges,  by  distress  and  sale  of  the  goods  and  chattels 
of  the  person  so  convicted ;  and  it  shall  be  lawful  for  any  such  two  jus- 
tices to  order  any  person  so  convicted  to  be  detained  and  kept  in  the 
custody  of  any  constable  or  other  peace  officer  until  return  can  be  con- 
veniently made  to  such  warrant  of  distress,  unless  the  said  offender  shall 
give  security,  to  the  satisfaction  of  such  justices,  by  way  of  recognizance 
or  otherwise,  for  his  appearantie  before  such  justices  on  such  day  as 
shall  be  appointed  for  the  return  of  such  warrant  of  distress,  such  day 
not  being  more  than  seven  days  from  the  time  of  taldng  any  such  secu- 
rity ;  but  if  upon  the  return  of  such  warrant  of  distress  it  shall  appear 
that  no  sufficient  distress  can  be  had  whereupon  to  levy  the  said  penalt}^ 
and  such  costs  and  charges  as  aforesaid,  and  the  same  shall  not  be  forth- 
with paid,  or  in  case  it  shall  appear  to  the  satisfaction  of  such  justices, 
either  by  the  confession  of  the  offender  or  otherwise,  that  the  offender 
hath  not  sufficient  goods  and  chattels  whereupon  the  said  penalty,  costs, 
and  charges  may  be  levied,  such  justices  shall  and  may,  by  warrant 
imder  their  hands  and  seals,  commit  such  offender  to  the  common  gaol 
or  house  of  correction  for  any  term  not  exceeding  three  calendar  months, 
unless  such  penalty,  and  all  such  costs  and  charges  as  aforesaid,  shall 
be  sooner  paid ;  and  all  such  penalties,  when  recovered,  shall  be  paid, 
when  the  complaint  or  information  shall  be  laid  or  brought  by  or  by  the 
direction  of  the  commissioners,  to  the  secretary  of  the  commissioners,  to 
be  by  him  appUed  and  accounted  for  as  hereinbefore  directed  with 
respect  to  moneys  received  for  Ucences  granted  by  the  commissioners, 
and  when  the  complaint  or  information  shall  be  laid  or  brought  by  the 
direction  of  any  visitors,  to  the  clerk  of  the  peace  for  the  county  or 
borough,  to  be  by  him  applied  and  accounted  for  as  hereinbefore  directed 
with  respect  to  moneys  received  for  licences  granted  by  the  justices  of 
such  county  or  borough;  and  the  overplus  (if  any)  arising  from  such 
distress  and  sale,  after  payment  of  the  penalty,  and  all  costs  and  charges 
as  aforesaid,  shall  be  paid,  upon  demand,  to  the  owner  of  the  goods  and 
chattels  so  distrained. 
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attendance  of 
the  person 
charged,  and 
adjudicate 
thereon. 


Recovery  of 
penalciea,  and 
application 
thereof. 


Sect.  103.  That  the  justices  before  whom  any  person  shaU  be  con-   Form  of  oonvio.- 
victed  of  any  offence  against  tliis  Act  for  which  a  pecuniary  penalty  is   Jj"^^''^^'"'^  J'"''' 
imposed  may  cause  the  conviction  to  be  drawn  up  in  the  following  form, 
or  in  any  other  form  to  the  same  effect,  as  the  case  may  require  ;  and 
that  no  conviction  under  this  Act  shall  be  void  through  want  of  form : — 


J3e  it  remembered,  that  on  the  day  of  ,  in  the  year  of  our  Lord 

,  at  ,  in  the  cotmty  [or  borough']  of  ,  A.  B.  was  con- 

victed before  us,  of  her  Majesty's  justices  of  the  peace  for  the  said  county 

[oT  borough],  for  that  he  the  said  did  ,  and  we  the  said 

adjudge  the  said  for  his  offence  to  pay  the  sum  of 

VOL.  III.  J2  Z 
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Actions  to  be 
commenced 
-within  six  calen- 
dar  months. 


Sect.  104.  Provided  ahvaj's,  that  any  person  who  shall  think  himself 
aggrieved  by  any  order  or  determination  of  any  justices  under  this  Act 
may,  within  four  calendar  months  after  such  order  made  or  given,  appeal 
to  the  justices  at  general  or  quarter  sessions,  the  persori  appealing 
having  first  given  at  least  fourteen  clear  days'  notice  in  writing  of  such 
appeal,  and  the  nature  and  matter  thereof,  to  the  person  appealed 
against,  and  forthwith  after  such  notice  entering  into  a  recognizance  be- 
fore some  justice,  with  two  sufficient  sureties,  conditioned  to  try  such 
appeal,  and  to  abide  the  order  and  award  of  the  said  court  thereupon ; 
and  the  said  justices  at  general  or  quarter  sessions,  upon  the  proof  of 
such  notice  and  recognizance  having  been  given  and  entered  into,  shall 
in  a  summary  way  hear  and  determine  such  appeal,  or  if  they  thmk 
proper  adjourn  the  hearing  thereof  untU  the  next  general  or  quarter 
sessions,  and,  if  they  see  cause,  may  mitigate  any  penalty  to  not  less 
than  one-fom-th  of  the  amount  imposed  by  this  Act,  and  may  order  any 
money  to  be  returned  which  shall  have  been  levied  in  pursuance  of  such 
order  or  determination,  and  shall  and  may  also  award  such  further  satis- 
faction to  be  made  to  the  party  injured,  or  such  costs  to  either  of  the 
parties,  as  they  shall  judge  reasonable  and  proper ;  and  all  such  deter- 
minations of  the  said  justices  at  general  or  quarter  sessions  shall  be 
iinal,  binding,  and  conclusive  upon  all  parties  to  all  intents  and  pur- 
poses whatsoever. 

Sect.  105.  That  if  any  action  or  sui^  shall  be  brought  against  any 
person  for  anything  done  in  pursuance  of  this  Act  or  of  any  of  the  Acts 
hereby  repealed,  the  same  shall  be  commenced  within  twelve  calendar 
months  next  after  the  release  of  the  party  bringing  the  action,  and  shall 
be  laid  or  brought  in  the  county  or  borough  where  the  cause  of  action 
shall  have  arisen,  and  not  elsewhere;  and  the  defendant  in  every  such 
Act  maybe  given  action  or  suit  may,  at  his  election,  plead  specially  or  the  general  issue 
not  guilty,  and  give  this  Act  and  the  special  matter  in  evidence  at  any 
trial  to  be  had  thereupon,  and  that  the  same  was  done  in  pursuance  and 
by  the  authority  of  this  Act ;  and  if  the  same  shall  appear  to  be  so  done, 
or  that  such  action  or  suit  shall  be  brought  in  any  other  county  or 
borough  than  as  aforesaid,  or  shall  not  have  been  commenced  within  the 
time  before  limited  for  bringing  the  same,  then  the  jury  shall  find  a  ver- 
dict for  the  defendant;  and  upon  a  verdict  being  so  found,  or  if  the 
plaintiif  shall  be  nonsuited,  or  discontinue  his  action  or  suit  after  the 
defendant  shall  have  appeared,  or  if  upon  demurrer  judgment  shall  be 
given  against  the  plaintiff,  then  the  defendant  shall  recover  double  .costs, 
and  have  such  remedy  for  recovering  the  same  as  any  defendant  hath  or 
may  have  in  any  other  cases  by  law. 

Sect.  106.  That  it  shall  be  lawful  for  the  secretary  of  the  commis- 
sioners, on  their  order,  to  prosecute  any  person  for  any  offence  against 
the  provisions  of  this  Act,  and  to  sue  for  and  recover  any  penalty  to 
which  any  person  is  made  liable  by  this  Act ;  and  all  penalties  sued  for 
and  recovered  by  such  secretary  shall  be  paid  to  him,  and  be  by  him 
applied  and  accounted  for  as  hereinbefore  directed  with  respect  to 
moneys  received  for  licences  granted  by  the  commissioners  (a) ;  and  that 
it  shall  be  lawful  for  the  clerk  of  any  visitors,  on  their  order,  to  prose- 
cute any  person  for  any  offence  against  the  provisions  of  this  Act  com- 
mitted within  the  jiuisdiotion  of  such  visitors,  and  to  sue  for  and  recover 
any  penalty  to  which  any  person  within  the  jurisdiction  of  such  visitors 
is  made  liable  by  this  Act ;  and  all  penalties  sued  for  and  recovered  by 
any  such  clerk  shall  be  paid  to  him,  and  be  by  him  paid  to  the  clerk  of 
the  peace  for  such  county  or  borough,  and  be  by  such  clerk  of  the  peace 
applied  and  accounted  for  as  hereinbefore  directed  with  respect  to 
moneys  received  for  licences  by  such  clerk  of  the  peace  (6) ;  and  it  shall 


Offenders  to  be 
prosecuted,  and 
penalties  sued  for 
by  the  secretary 
of  the  commis- 
sioners and  the 
clerk  of  any 
visitors,  and  by 
no  person  with- 
out the  authority 
of  the  commis- 
sioiiers  or  visi- 
tors. 


(«)  See  sect.  33  of  this  Act,  ante, 
685. 


(J)  See  sect.  36  of  this  Act,  ante, 
686. 


§  III. 
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No  person  to  be 
punishable  for 
omitting  to  send 
any  copy,  etc.,  if 
proved  to  have 
been  put  in  the 
post  or  left  at 
ttfe  proper  office. 


not  be  lawful  for  any  one  to  prosecute  any  person  for  any  oifence  against 
the  provisions  of  this  Act,  or  to  sue  for  any  penalty  to  which  any  person 
is  made  liable  by  this  Act,  except  by  order  of  the  commissioners  or  of 

visitors  having  jurisdiction  in  the  place  where  the  cause  of  prosecution  

has  arisen  or  the  penalty  been  incurred,  or  with  the  consent  of  her  Ma- 
jesty's attorney-general  or  solicitor-general  for  England  for  the  time 
being. 

Sect.  107.  That,  notwithstanding  the  repeal,  of  the  several  Acts  here-    Offenders  against 
inbefore  repealed,  every  offence  heretofore  committed  against  any  of  the   any'oM™™- "' 
provisions  of  any  of  the  same  Acts  may  be  prosecuted,  and  every  penalty  pealed  Acts  may 
heretofore  incurred  by  any  person  for  any  offence  against  the  provisions   ''^i'™!u°'"|'^t 
of  any  of  the  same  Acts  may  be  sued  for  and  recovered,  by  the  secretary   ""  ''    " 
of  the  commissioners,  in  the  same  manner  and  with  all  the  san^e  powers 
and  rights  as  if  such  offence  had  been  committed  or  such  peij^lty  in- 
curred for  an  offence  against  the  provisions  of  this  Act;   and  every, 
penalty  so  recovered  shall  be  applied  in  the  same  manner  as  a  penq,lty 
recovered  for  an  offence  against  the  provisions  of  this  Act, 

Sect.  108.  That  when  any  person  shall  be  proceeded  against,  lender 
the  provisions  of  this  Act,  for  omitting  to  transmit  or  send  any  copy,  Jist, 
notice,  statement,  or  other  document  hereinbefore  required  to  be  trans- 
mitted or  sent  by  such  person,  and  such  person  shall  prove  by  the  testir 
mony  of  one  witness  upon  oath  that  the  copy,  list,  notice,  statejnent,  or 
document  in  respect  of  which  such  proceeding  is  taken  was  put  into  the 
post  in  due  time,  or  (in  case  of  documents  required  to  be  transnvjtted  or 
sent  to  the  commissioners  or  a  clerk  of  the  peace)  left  at  the  oigce  of  the 
commissioners  or  of  the  clerk  of  the  peace,  and  shall  have  been  propei'ly 
addressed,  such  proof  shall  be  a  bar  to  aU  further  proceeding  ii}  respect 
of  such  omission. 

Sect.  109.  That  the  costs,  charges,  and  expenses  incurred  by  or  under 
the  authority  or  order  of  the  commissioners  in  proceedings  imder  this 
Act  shall  be  paid  by  the  secretary  of  the  commissioners,  and  included  by 
him  in  the  account  of  receipts  and  payments  hereinbefore  (a)  directed  to 
be  kept  by  him  ;  and  that  the  costs,  charges,  and  expenses  incurred  by 
or  under  the  order  of  any  visitors  in  proceedings  jpidir  this  A^t  shall  be 
paid  by  the  clerk  of  the  peace  of  their  county  or  borough,  and  included 
by  him  in  the  account  of  receipts  and  pajonents  hereinbefore  (6)  directed 
to  be  kept  by  him. 

Sect.  110.  That  two  or  more  of  the  conrmissioijers  (e),  one  at  least  of  Commissioners 
whom  shall  be  a  physician  or  surgeon,  and  one  at  least  a  barrister,  shall   to^'»'t  asylums 
and  may,  once  or  oftener  in  each  year,  on  such  day  or  days,  and  at  such   ""  ^*''  °" 
hours  of  the  day,  and  for  such  length  of  time  as  they  shall  think  fit, 
visit  every  asylum  for  lunatics,  and  every  gaol  in  which  there  shall  be 
or  alleged  to  be  any  lunatic,  and  shall  inquire  whether  the  provisions  of 
the  law  have  been  carried  out  as  to  the  construction  of  each  asylum 
visited,  and  as  to  its  visitation  and  management,  and  also  as  to  the 
regularity  of  the  admissions  and  discharges  of  patients  therein  and 
tlierefrom,  and  whether  divine  service  is  performed  therein,  and  whether 
any  system  of  coercion  is  in  practice  therein,  and  the  result  thereof;  and 
as  to  the  classification  or  non-classification  of  patients  therein,  and  the 
number  of  attendants  on  each  class ;  and  as  to  occupations  and  amuse- 


Costs  incurred 
by  the  commis- 
sioners to  be  paid 
by  their  secre- 
tary, and  costs 
incurred  by 
visitors  by  the 
clerk  of  the 
peace. 


(a)  See  sect.  34  of  this  Act,  rnite, 
685. 

(b)  See  sect,  37  of  this  Act,  ante, 
686. 

(c)  A  single  commissioner  may  at 
any  time  visit  asylums  and  gaols,  in 


addition  to  the  visits  required  by  this 
section;  and  every  commissioner  so 
visiting  alone  shall  have  the  same 
powers  as  two  commissioners  would 
have  under  this  section,  25  &  26  Vict, 
c.  m,  s.Z%post,  733, 

2  z2 
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lunatics  under 
the  care  of  com- 
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meuts  of  the  patients,  and  the  effects  thereof ;  and  as  to  the  condition, 
as  well  mental  as  bodily,  of  the  pauper  patients  when  first  received  ;  and 
also  as  to  the  dietary  of  the  pauper  patients ;  and  shall  also  make_  such 
other  inquiries  as  to  every  or  any  such  asylum,  and  aU  such  inquiries  as 
to  the  lunatics  in  any  gaol,  as  to  such  visiting  commissioners  shall^ 
seem  meet.  ■< 

Sect.  Ill  is  repealed  by  16  &  17  Vict.  c.  96,  s.  28  {post,  721j,  and  pro- 
visions are  made  in  Ueu  thereof. 

Sect.  112.  That  it  shall  he  lawful  for  the  Lord  Chancellor,  in  the  case 
of  any  lunatic  under  the  care  of  a  conmiittee  appointed  by  the  Lord 
Chancellor,  and  for  the  Lord  Chancellor  or  her  Majesty's  principal 
secretary  of  state  for  the  home  department,  in  the  case  of  any  lunatic 
imder  the  care  of  any  person  receiving  or  taking  the  charge  of  such  one 
limatic  only,  and  deriving  no  profit  from  the  charge,  and  in  the  case  of 
any  person  confined  as  a  State  lunatic,  or  as  a  lunatic  under  the  order  of 
any  criminal  court  of  justice  {a),  and  in  the  case  of  every  other  person 
detaiaed  or  taken  charge  of  as  a  limatic,  or  represented  to  be  a  lunatic, 
or  to  be  under  any  restraint  as  a  lunatic,  at  any  time,  by  an  order  in 
writing  under  the  hand  of  the  Lord  Chancellor,  or  the  said  secretary  of 
state,  as  the  case  may  be,  directed  to  the  commissioners  or  any  of  them, 
or  to  any  other  person,  to  require  the  persons  or  person  to  whom  such 
order  shall  be  directed,  or  any  of  them,  to  visit  and  examine  such 
lunatic  or  supposed  lunatic,  and  to  make  a  report  to  the  Lord  Chan- 
cellor, or  to  her  Majesty's  principal  secretary  of  state  for  the  home 
department,  of  such  matters  as  in  such  order  shall  be  directed  to  be  in- 
quired into. 

Sect.  113.  That  it  shall  be  lawful  for  the  Lord  Chancellor  or  her 
Majesty's  principal  secretary  of  state  for  the  home  department  to 
employ  any  commissioner  appointed  under  this  Act,  or  other  person,  to 
inspect  or  inquh-e  into  the  state  of  any  asylum,  hospital,  gaol,  house,  or 
place  (c)  wherein  any  lunatic,  or  person  represented  to  be  lunatic,  shall 
be  confined  or  alleged  to  be  confined,  and  to  report  to  him  the  result  of 
such  inspection  and  inqiiiry ;  and  every  such  person  so  employed,  and 
not  being  a  commissioner,  may  be  paid  such  sum  of  money  for  his  at- 
tendance and  trouble  as  to  the  Lord  Chancellor  or  her  Majesty's  princi- 
pal secretary  of  state  for  the  home  department  shall  seem  reasonable ; 
and  eveiy  such  person  so  employed,  whether  a  commissioner  or  not, 
shall  be  allowed  his  reasonable  travelling  or  other  expenses  while  so 
employed ;  and  such  sum  of  money  for  attendance  and  trouble,  and  such 
expenses,  shall  be  charged  on  and  shall  be  paid  out  of  the  contingency 
fund  of  the  Home  Office  (d). 

Interpretation  Sect.  114.  That  in  this  Act  and  the  schedules  thereto  the  words  and 

ciauBe  (t).  expressions  following  shall  have  the  several  meanings  hereby  assigned 

to  them,  unless  there  shall  be  something  in  the  subject  or  context  repug- 
nant to  such  construction  (that  is  to  say) ; 

"  Borough  "  shall  mean  every  borough,  town  and  city  corporate  having 
a  separate  quarter  sessions,  recorder,  and  clerk  of  the  peace  : 


Power  for  the 
Lord  Chancellor 
and  Secretary  of 
State  for  the 
Home  Depart- 
ment to  author- 
ize a  special 
visitation  of  any 
place  where  a 
lunatic  is  repre- 
sented to  be  con- 
fined (i). 


(a)  As  to  criminal  lunatics,  see 
ante  (tit.  "  Criminal  Lunatics  "),  681. 

(i)  For  the  penalty  on  persons  ob- 
struoting  orders  made  imder  these 
Bectiona  or  by  the  commissioners,  see 
16  &  17  Vict.  c.  96,  s.  34,  post,  722. 

(c)  As  to  the  special  visitation  of 
a  lunatic  in  any  workhouse,  by  order 
of  the  secretary  of  state,  see  25  &  26 
Vict.  c.  111,8.  Z\,post,  733. 


{d)  By  the  16  &  17  Vict.  c.  96,  s. 
33,  post,  722,  the  provisions  in  sect. 
113  of  this  Act  as  to  payment  of  per- 
sons employed  to  iospect,  etc.,  are 
extended  to  persons  visiting  under 
sect.  112of  this  Act. 

(e)  See  also  the  interpretation  clause 
in  16  &  17  Vict.  c.  96,  s.  36, 
post,  723. 


§  III. 


Hunattcs. 


"County"  shall  mean  every  county,  riding,  division  of  a  county, 
county  of  a  city,  county  of  a  town,  liberty  and  other  place  having  a 
separate  conunission  of  the  peace,  and  not  being  a  "  borough"  within 
the  meaning  aforesaid : 

"The  Lord  Chancellor"  shall  mean  the  lord  high  chancellor,  the 
lord  keeper  or  commissioners  of  the  great  seal  of  Great  Britain,  and 
other  the  person  or  persons  for  the  time  being  entrusted,  by  virtue 
of  the  Queen's  sign-manual,  with  the  care  and  commitment  of  the 
custody  of  the  persons  and  estates  of  persons  found  idiot,  lunatic, 
or  of  unsound  mind  : 

"  Barrister  "  shall  mean  a  barrister  and  a  serjeant-at-law :  and  a  ser- 
jeant-at-law who  shall  have  been  called  to  the  bar  five  years  or  more 
before  his  appointment  to  be  a  commissioner  shall  be  considered  as 
a  barrister  of  five  years'  standing : 

"  Lunatic  "  shaU  mean  every  insane  person,  and  every  person  being  an 
idiot,  or  lunatic  or  of  unsound  mind : 

"  Parish  "  shall  mean  any  parish,  township,  hamlet,  viU,  tithing,  extra- 
parochial  place,  or  place  maintaining  its  own  poor : 

"  Officiating  clergyman  of  a  [or  the]  parish''  shall  mgan  a  clergyman 
regularly  officiating  and  acting  as  the  minister  or  one  of  the  ministers 
of  a  parish,  chapelry,  or  ecclesiastical  district : 

"  Borough  rate  "  shall  mean  a  borough  rate,  and  any  funds  assessed 
upon,  or  raised  in  or  belonging  to  any  borough  in  the  nature  of  a 
borough  rate,  and  applicable  to  the  purposes  to  which  borough  rates 
are  applicable: 

"  County  rate "  shall  mean  a  county  rate,  and  any  fmids  assessed 
upon  or  raised  in  or  belonging  to  any  county  in  the  nature  of  a 
county  rate,  and  applicable  to  the  purposes  to  which  county  rates 
are  applicable : 

"  Pauper  "  shall  mean  every  person  maintained  wholly  or  in  part  at 
the  expense  of  any  parish,  union,  county,  or  borough : 

"  Patient "  shall  mean  every  person  received  or  detained  as  a  lunatic, 
or  taken  care  or  charge  of  as  a  lunatic  : 

"  Private  patient "  shall  mean  every  patient  who  is  not  a  pauper : 

"Proprietor"  shall  mean  every  person  to  whom  any  licence  has  been 
granted  under  the  provisions  of  any  Act  hereby  repealed,  or  shall 
be  granted  under  the  provisions  of  this  Act,  and  every  person  keep- 
ing, owning,  having  any  interest  or  exercising  any  duties  or  powers 
of  a  proprietor  in  any  licensed  house : 

"  Clerk  of  the  peace  "  shall  mean  every  clerk  of  the  peace  and  person 
acting  as  such,  and  every  deputy  duly  appointed : 

"  Medical  attendant"  shall  mean  every  physician,  surgeon,  and  apothe- 
cary who  shall  keep  any  licensed  house,  or  shaU  in  his  medical  ca- 
pacity attend  any  licensed  house,  or  any  asylum,  hospital,  or  other 
place  where  any  lunatic  shall  be  confined : 

"  Justice  "  shall  mean  a  justice  of  the  peace : 

"  Asylum  "  shall  mean  any  lunatic  asyliun  already  erected  and  esta- 
bhshed  under  the  48  Geo.  3,  c.  96,  or  erected  and  established,  or 
hereafter  to  be  erected  and  established,  under  or  which  have  been 
made  subject  or  liable  to  any  of  the  provisions  of  9  Geo.  4,  c.  40,  or 
hereafter  to  be  erected  and  established  under  the  provisions  of  airy- 
Act  for  the  erection  or  regulation  of  county  or  borough  lunatic 
asylums : 

"  Hospital  "  shall  mean  any  hospital  or  part  of  an  hospital  or  other 
house  or  institution  (not.  being  an  asylum)  wherein  lunatics  are  re- 
ceived, and  supported  wholly  or  partly  by  voluntary  contributions 
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or  by  any  charitable  bequest  or  gift,  or  by  applying  the  excess  of 
pa3anents  of  some  patients  for  or  towards  the  support,  provision,  or 
benefit  of  other  patients  : 

"Licensed  house"  shall  mean  a  house  licensed  under  the  provisions 
of  this  Act,  or  of  some  Act  hereby  repealed,  for  the  reception  of  lu- 
natics : 

"  Oath  "  shall  mean  an  oath,  and  every  afiirmation  or  other  declara- 
tion or  solemnity  lawfully  substituted  for  an  "  oath ''  in  the  case  of 
Quakers  or  other  persons  exempted  by  law  from  the  necessity  of 
taldng  an  oath : 

Words  importing  the  singular  number  shall  include  the  plural  num- 
ber, and  words  importing  the  plural  number  shall  include  the 
singular  niunber,  and  words  importing  the  masculine  gender  shall 
include  females. 

Imbecility  and  loss  of  mental  power,  whether  arising  from  natural  de- 
cay, or  from  paralysis,  softening  of  the  brain,  or  other  natural  cause, 
and  although  unaccompanied  by  frenzy  or  delusion  of  any  kind,  consti- 
tute unsoundness  of  mind  amounting  to  lunacy  within  this  statute. 
(Reg.  V.  Shaw,  Law  Rep.  1  O.  O.  B.  145.) 

Sect.  115.  That  for  the  purposes  of  this  Act  every  borough  and  county 
shall  include  every  place  situate  within  the  limits  of  such  borough  or 
county,  and  not  having  a  separate  commission  of  the  peace ;  and  tor  the 
purposes  of  this  Act  every  place  situate  within  the  limits  of  any  borough 
or  county,  and  not  having  a  separate  commission  of  the  peace,  shall  be 
within  the  jurisdiction  of  the  juslices  of  such  borough  or  county ;  and 
that  the  justices  of  every  borough  shall,  for  the  purposes  of  this  Act, 
assemble  in  special  sessions  at  such  times  as  the  quarter  sessions 
for  such  borough  shall  be  holden ;  and  that  all  the  acts  hereinbefore 
required  to  be  done  by  the  justices  of  counties  in  general  or  quarter  ses- 
sions assembled  may  be  done  by  the  justices  of  boroughs  at  such  special 
sessions. 

Sect.  116  is  repealed  by  the  16  &  17  Vict.  c.  96,  sect.  35,  post,  723. 

Sect.  117.  That  this  Act  shall  extend  only  to  England  and  "Wales. 


SCHEDULES. 


Schedule  (A.)  Section  30. 

Farm  of  Licence  (a). 

Know  all  men,  that  we,  the  commissioners  in  lunacy  [or  we  the 

widersigned  justices  of  the  peace,  acting  in  and  for  in  general  for 

quarter  or  speciaV]  sessions  assemiled],  do  hereby  certify  that  A.  £.,  of 
in  the  parish  of  ,  in  the  county  of  ,  hath  delivered  to 


(«)  By  26  &  26  Vict.  c.  Ill,  s.  14, 
post,  729,  where  a  licence  is  granted 
after  the  passing  of  that  Act  to  a 
house  not  previously  licensed,  such 
licence  must  be  in  the  form  given  in 


schedule  (A.)  to  that  Act,  which  see 
post,  736. 

As  to  penalties  for  infringing  the 
terms  of  the  licence,  see  25  &  26 
Vict.  ^J.  111,  B.  n,post,  731. 


§111. 


^nna.tic». 


us  [or  the  okrk  of  the  peace']  a  plan  and  description  of  a  house  and  premises  pro- 
posed to  be  licensed  for  the  reception  of  lunatics,  situate  at  ,  in  the 
county  of  [or,  in  the  case  of  a  renewed  licence,  hath  delivered  to  «« 
[or  the  clerk  of  the  peace]  a  list  of  the  number  of  patients  now  detained  in  a  house 
and  premises  licensed  on  the  day  of  last,  for  the  recep- 
tion of  lunatics,  situate  at  ,  in  the  county  of  ],  and  we, 
having  considered  and  approved  the  same,  do  hereby  authorize  arid  empower  the 
said  A.  B.  (he  intending^  [or  not  intending]  to  reside  therein)  to  use  and  employ 
the  said  house  and  premises  for  the  reception  of  male  [or 
female,  or  male  and  female]  lunatics,  of  whom  not  more 
tfi^n  shall  be  private  patients,  for  the  space  of  calendar 
months  from  this  date. 


Sealed  with  our  common  seal  [or  given  under  our   hands 
day  of  ,  in  the  year  of  our  Lord  18 

Witness, 

T.  Z.,  Secretary  to  the  commissioners  of  lunacy 
[or  cleric  of  the  peace]. 


and  seals],  this 
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Schedule  (B.)  Section  45, 
Order  for  the  Reception  of  a  Private  Patient  {a). 


Schedule  (C.)  Section  45. 
Form  of  Medical  Certificate  in  the  Case  of  Private  Patients  {h). 


Schedule  (D.)  Section  48. 

Order  for  the  Reception  of  a  Pauper  Patient,  and  Medical 
Certificate  [c). 


(a)  By  tlie  16  &  17  Vict.  o.  96,  ss. 
4  and  8,  the  form  given  in  schedule 
(A.)  No.  1  to  that  Act  (see^os^,  724), 
is  substituted  for  the  form  given  in 
this  schedule. 

(i)  By  16  &  17  Vict.  c.  96,  ss.  4,  5, 
8,  10-13,  the  form  given  in  schedule 
(A.)  No.  2  to  that  Act  (see  post,  726), 


is  substituted  for  the  form  given  in 
this  schedule. 

(c)  By  16  &  17  Vict.  c.  96,  ss.  7, 
10-13,  the  forms  given  in  schedule 
(B.)  Nos.  1  and  2  (see  post,  726,  727), 
are  substituted  for  the  forms  given  in 
this  schedule. 
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Schedule  (F.)  Section  52, 
Notice  of  Admission,  and  Statement  (a). 
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Schedule  (G.  1).     Section  54. 
Register  of  Discharges  and  Deaths. 


H 

-si 

i 
|:i 

as 
p 

o 

ChriBlian 

and  Surname 

at  length. 

Sex  and  Class. 

Discharged. 

Died. 

ll 

Age  at 
Death. 

O 

Private. 

Pauper. 

Reco- 
vered. 

Re- 
lieved. 

Not  im- 
proved. 

M. 

p. 

M. 

F. 

M. 

P. 

M. 

P 

M. 

P. 

M. 

F. 

M. 

F. 

1846. 
Sept.l 

1848. 
Dec.  2 

1853. 
Junes 

1846. 
Jan.  3 

184S. 
June9 

1853. 
May  6 

1 
4 

7 

WiUiam  Johnson 
William  Johnson 
WiUiam  Johnson 

; 

; 

1 
1 
1 

- 

1 
1 

1 

Phthisis. 

27 

Schedule  (G.  3.)  Section  54. 

Form  of  Notice  of  Discharge  or  Death  (6). 

I  hereby  give  you  notice,  that  ,  a  private  [or  pauper"]  patient,  re- 

ceived into  this  hotise  [or  hospital]  on  the  dmj  of  ,  was 

discharged  therefrom  recovered  [or  relieved,  or  not  improved]  by  the  authority  of 
[or  died  therein,  on  the  day  of  ]. 

(SignedJ 
Superintendent  [ox  proprietor]  of 
house  [or  hospital]  at 

Dated  this  day  of  ,  one  thomand  eight  hundred 

and 

In  case  of  death,  add  "  And  I  further  certify  that  A.  B.  was  present  at  the 

death  of  the  said  ;  amd  that  the  apparent  cause  of  death  of  the  said 

[ascertained  by  post  mortem  examination  (if  so)]  was  ." 


Schedule  (H.)  Section  59. 
Form  of  Medical  Journal  and  Weekly  Report  (c) 


(a)  By  16  &  17  Vict.  c.  96,  s.  24, 
the  forms  given  in  schedule  (C.)  to 
that  Act,  post,  727,  are  substituted 
for  the  forms  given  in  this  schedule. 

(4)  Notice  of  the  death  of  a  pa- 
tient must  be  sent,  in  a  prepaid  let- 
ter, by  post,  to  the  relation  or  one  of 
the  relations  named  in  the  order  for 


reception  (26  &  26  Vict.  c.  Ill,  s.  26, 
post,  732). 

(c)  By  16  &  17  Vict.  c.  96,  s.  26, 
the  form  of  '  Medical  Visitation 
Book '  given  in  schedule  (D.)  to  that 
Act,  post,  728,  is  substituted  for  the 
form  given  by  this  section. 


714 

3.  Private 
Lunatio 
Asylums. 


3^unattc». 
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Form  of  Summons. 
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We,  the  commis  sionei-e  in  lunacy  [or  we  whose  names  are  hereimto  set  and  seals 
affixed,  being  two  of  the  commissioners  in  lunacy,  or  visitors']  appointed  under  or 
by  virtue  of  an  Act  passed  in  the  year  of  the  reign  of  her  present 

Majesty,  intituled  [here  meert  the  title  of  the  Act],  do  hereby  summmi  amd  re- 
quire you  personally  to  appear  before  us  at  ,  in  the  parish  of  , 
in  the  county  of  ,  on  next,  the  da/y  of  , 
at  the  hour  of  ,  in  the  noon  of  the  same  day,  and  then  and 
there  to  he  examined,  and  to  testify  the  truth  touching  certain  matters  relating  to 
the  execution  of  the  said  Act. 

Sealed  with  the  common  seal  of  "  the  commissioners  in  lunacy  "  [or  given  under 
our  hands  and  seals'],  this  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 


8  4  9  Vict.  0. 100. 


Sect.  25  of  recited 
Act  repealed, 
and  provision  as 
to  what  may  be 
included  in  one 
licence. 


Tlie  person  or 
one  of  the  per- 
sons receiving  a 
licence  to  reside 
on  the  premises. 


Sections  45,  46, 
47.  48.  and  49  of 
8  &  9  Viet.  c.  100, 
repealed. 


No  person  not  a 
pauper  to  be 
received  into  a 
hospital  or  li- 
censed house 
without  a  certain 
order  and  certiti- 
cates. 


The  16  &  17  Vict.  c.  96,  intituled  "  An  Act  to  amend  an  Act  passed  in 
the  Ninth  Year  of  Her  Majesty  (a) ;  for  the  Regulation  of  the  Care  and 
Treatment  of  Lunatics  "  [20th  August,  1853] ,  after  reciting  that  an  Act 
was  passed  in  the  ninth  year  of  her  Majesty,  "  for  the  Regulation  of  the 
Care  and  Treatment  of  Lunatics,"  and  that  it  is  expedient  to  amend  the 
said  Act  as  hereinafter  mentioned,  enacts  as  follows  : — 

Sect.  1.  Section  twenty-five  of  the  said  recited  Act  shall  he  repealed, 
and  any  one  hcence  to  be  granted  for  the  reception  of  lunatics  may,  in 
the  discretion  of  the  commissioners  or  justices  granting  such  licence,  in- 
clude two  or  more  houses  belonging  to  one  proprietor,  or  to  two  or  more 
joint  proprietors,  provided  that  no  one  of  such  houses  be  separated  from 
the  other  or  others  of  them  otherwise  than  by  land  in  the  same  occupa- 
tion, and  by  a  road,  or  by  either  of  such  modes ;  and  aU  houses,  build- 
ings, and  lands  intended  to  be  included  in  any  licence  shall  be  specified, 
delineated,  and  described  in  the  plan  required  by  section  twenty-four  of 
the  said  recited  Act  (6). 

Sect.  2.  No  person  having,  after  the  passing  of  the  said  recited  Act  (c), 
received  for  the  first  time  a  hcence  for  the  reception  of  lunatics,  or  here- 
after receiving  for  the  first  time  such  licence,  shall  receive  a  hcence 
unless  he  shall  reside  on  the  premises  licensed ;  and  no  two  or  more 
persons  having,  after  the  passing  of  the  said  recited  Act,  received  for  the 
first  time  a  joint  licence  for  the  reception  of  lunatics,  or  hereafter  re- 
ceiving for  the  first  time  such  licence,  shall  receive  such  licence  unless 
they  or  one  of  them  shall  reside  on  the  premises  licensed. 

Sect.  3.  Sections  forty-five,  forty-six,  forty-seven,  forty-eight,  and 
forty-nine  of  the  said  recited  Act  shall  be  repealed ;  but  such  repeal 
shall  not  prevent  or  defeat  any  prosecution  for  any  offence  committed 
before  the  commencement  of  tins  Act,  and  every  such  offence  shall  and 
may  be  prosecuted,  and  every  pending  prosecution  continued,  as  if  tliis 
Act  had  not  been  passed. 

Sect.  4.  Save  as  hereinafter  otherwise  provided,  no  person  (not  being 
a  limatic)  for  or  in  respect  of  whom  any  money  shall  be  paid  or  agreed 
to  be  paid  shall  be  boarded  or  lodged  in  any  licensed  house  ;  and  save 
where  otherwise  provided  or  autliorized  under  this  or  any  other  Act,  no 


(a)  See  mte,  678,  et  seq. 

(b)  See  ante,    683. 

(«)  As  to  houses   licensed   before 


the  passing  of  the  8  &  9  Vict.  o.  100, 
see  the  piovisions  of  25  &  26  Vict.  o. 
ill,  6.  16,  post,  730. 
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person  (not  being  a  pauper  (a)  ),  shall  be  received  as  a  lunatic  into  any 
licensed  house  or  hospital  without  an  order  under  the  hand  of  some  per- 
son (6)  according  to  the  form  in  schedule  (A.)  No.  1  annexed  to  this 
Act,  together  with  such  statement  of  particulars  as  is  contained  in  the 
same  schedule,  nor  without  the  medical  certificates  (c),  according  to  the 
form  (d)  in  schedule  (A.)  No.  2  annexed  to  this  Act,  of  two  persons, 
each  of  whom  shall  be  a  physician,  surgeon,  or  apothecary,  and  shall 
not  be  in  partnership  with  or  an  assistant  to  the  other,  and  each  of 
whom  shall  separately  from  the  other  have  personally  examined  the 
person  to  whom  the  certificate  signed  by  him  relates,  not  more  than 
seven  clear  days  previously  to  the  reception  of  such  person  into  such 
house  or  hospital ;  and  such  order  as  aforesaid  may  be  signed  before  or 
after  the  medical  certificates  or  either  of  them ;  and  every  person  who 
shall  receive  any  such  person  as  aforesaid  into  any  such  house  or  hos- 
pital as  aforesaid  (save  where  otherwise  provided  or  authorized  under 
this  or  any  other  Act)  without  such  order  and  medical  certificates  as 
aforesaid  shall  be  guilty  of  a  misdemeanour. 

Sect.  5.  Provided  always,  that  any  person  (not  a  pauper)  may,  under 
special  circumstances  preventing  the  examination  of  such  person  by  two 
medical  practitioners  as  aforesaid,  be  received  as  a  lunatic  into  any 
licensed  house  or  any  hospital  upon  such  order  as  aforesaid,  and  vidth 
'  tlie  certificate  o*"  one  physician,  surgeon,  or  apothecary  alone,  provided 
that  the  statement  accompanying  such  order  set  forth  the  special  circum- 
stances which  prevent  the  examination  of  such  person  by  two  medical 
practitioners  ;  but  in  every  such  case  two  other  such  certificates  shall, 
Witliin  three  clear  days  after  his  reception  into  such  house  or  hospital, 
be  signed  by  two  other  persons,  each  of  whom  shall  be  a  physician,  siu'- 
geon,  or  apothecary,  not  in  partnership  with  or  an  assistant  to  the  other 
or  the  physician,  surgeon,  or  apothecary  who  signed  the  certificate  on 
which  the  patient  was  received,  and  not  connected  with  such  house  or 
hospital,  and  shall  within  such  time  and  separately  from  the  other  of 
them  have  personally  examined  the  person  so  received  as  a  lunatic; 
and  every  person  who,  having  received  any  person  as  a  lunatic  into  any 
house  or  hospital  as  aforesaid  upon  the  certificate  of  one  medical  prac- 
titioner alone  as  aforesaid,  shall  keep  or  permit  such  person  to  remain 
in  such  house  or  hospital  beyond  the  said  period  of  three  clear  days 
without  such  further  certificates  as  aforesaid,  shall  be  guilty  of  a  misde- 
meanour. 
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Proviso  that  in 
certain  cases  any 
person  may  be 
received  on  a 
certificate  signed 
by  one  medical 
practitioner  only. 


(a)  The  order  and  certificates  re- 
quired for  the  detention  of  a  pauper 
patient  will  authori2ie  his  detention, 
though  it  afterwards  appear  that  he 
is  entitled  to  be  classed  as  a  private 
patient,  and  vice  versa,  25  &  26  Vict. 
c.  Ill,  s.  26,  post,  732. 

{b)  No  order  imder  this  Act  will 
authorize  the  reception  after  the  ex- 
piration of  one  calendar  month,  from 
its  date  (25  &  26  Vict.  c.  Ill,  s._  23, 
post,  731),  nor  unless  the  person  sign- 
ing-'it  has  seen  the  patient  within  a 
month  (Ji.).  Certain  persons  are  pro- 
hibited signing  orders,  25  &  26  Vict. 
c.  Ill,  ».  2i,  post,  731. 

Wherever  it  is  possible,  the  name 
and  address  of  one  or  more  of  the 
relations  of  the  lunatic  must  he  in- 
serted in  the  order  (25  &  26  Vict.  c. 
HI,  s.  2o,^osi!,  732). 

(c)  If  the  alleged  lunatic  is  de- 


tained under  a  certificate  which  is 
defective  in  a  material  point,  he  will 
be  discharged  upon  a  habeas  corpus, 
Unless  it  he  shown  that  his  discharge 
would  he  injurious  to  himself  or  dan- 
gerous. {Seg.  V.  Finder,  24  L.  J.,  Q. 
B.  148.) 

The  keeper  of  a  Ucensed  house, 
receiving  a  patient  without  the  re- 
quisites of  the  statute  being  complied 
with,  would  he  hahle  to  indictment 
for  a  misdemeanour ;  but  the  patient 
would  not  be  released  upon  a  habeas 
corpus  if  the  return  showed  that  he 
was  a  dangerous  lunatic.  {Re  Shut- 
tleworth,  16  L.  J.,  M.  C.  18.) 

[d)  Seeas  to  the  necessity  of  strictly 
following  the  form,  and  what  consti- 
tutes a  material  defect  in  certificates 
given  under  this  section,  n.  (»)  to 
schedule  (A.)  No.  2,  post,  724. 
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Paupers  not  to 
be  received  with- 
out a  certain 
order  and  certifi- 
cate. 


Sect.  6.  Provided  also,  that  it  shall  be  lawful  for  the  proprietor  or 
superintendent  of  any  licensed  house,  with  the  previous  assent  in  wri- 
ting of  two  of  the  commissioners,  such  assent  not  to  be  given  until  after 
such  commissioners  have,  by  personal  examination  (a)  of  the  patient, 
satisfied  themselves  of  his  desire  to  remain,  to  entertain  and  keep  in 
such  house  as  a  boarder  any  person  who  may  have  been  discharged  as  a 
patient  (i)  from  such  house  for  such  time  after  such  discharge  as  he 
may  desire  to  remain,  not  exceeding  the  time  specified  in  such  assent, 
and  also,  for  the  benefit  of  any  patient  in  such  house,  and  with  the  pre- 
vious assent  in  writing  of  two  of  the  commissioners,  to  receive  and  ac- 
commodate as  a  boarder  therein,  for  a  time  to  be  specified  in  the  assent, 
any  relative  or  friend  of  such  patient,  and  any  two  of  the  commissioners 
may  from  time  to  time,  by  any  writing  under  their  hands,  extend  or 
revoke  any  such  assent  as  aforesaid ;  and  every  such  patient  so  retained 
after  discharge,  and  every  such  relative  or  friend  so  accommodated,  shall, 
if  reqiiired,  be  produced  to  the  commissioners  and  visitors  respectively 
at  their  respective  visits. 

Sect.  7.  Save  whei-e  otherwise  provided  or  authorized  under  any  Act, 
no  pauper  shall  be  received  into  any  licensed  house  or  any  hospital 
without  an  order  (e)  according  to  the  form  in  schedule  (B.)  No.  1  an- 
nexed to  this  Act,  under  the  hand  of  one  justice,  or  under  the  hands  of 
an  officiating  clergyman,  and  the  relieving  ofilcer  or  one  of  the  overseers . 
of  the  union  or  parish  from  which  such  pauper  shall  be  sent,  together 
■with  such  statement  of  particulars  as  is  contained  in  the  same  schedule, 
nor  without  the  medical  certificate,  according  to  the  form  in  schedule 
(B.)  No.  2  annexed  to  this  Act,  of  a  physician,  surgeon,  or  apothecary, 
who  shall  have  personally  examined  the  pauper  to  whom  it  relates  not 
more  than  seven  clear  days  previous  to  his  reception ;  and  eveiy  person 
who  shall  receive  any  pauper  into  any  such  house  or  hospital  as  afore- 
said (save  where  otherwise  provided  or  authorized  under  any  Act)  with- 
out such  order  and  medical  certificate  as  last  aforesaid  shaU  be  guilty  of 
a  misdemeanour ;  provided  always,  that  this  enactinent  shall  not  by  im- 
pHcation  or  otherwise  give  any  power  or  authority  to  make  such  order, 
or  extend,  alter,  or  affect  any  power  or  authority  expressly  given  by  any 
Act  to  any  justice,  officiating  clergyman,  relieving  officer,  or  overseer  to 
make  or  join  in  making  any  such  order,  or  any  provisions  giving  or  re- 
lating to  such  power  or  authority. 

Sect.  8.  Where,  under  section  ninety  of  the  said  recited  Act  (d),  the 
Kke  order  and  medical  certificates  are  required  on  the  reception  or  taking 
the  charge  or  care  of  any  one  person  as  a  lunatic  or  alleged  lunatic  as 
are  thereinbefore  required  on  the  reception  of  a  patient  (not  being  a 
pauper)  into  a  licensed  house,  the  like  order  and  medical  certificates  (in 
lieu  of  those  required  as  first  aforesaid)  shall  hereafter  be  required  (e) 
on  the  reception  or  taking  the  charge  or  care  of  any  such  person  as  are 
by  this  Act  required  on  the  reception  of  a  patient  (not  being  a  pauper) 
into  a  licensed  house. 

Penalty  on  offl-  Sect.  9.  If  any  superintendent,  officer,  nurse,  attendant,  servant,  or 
cers,  etc.,  ill-  other  person  employed  in  any  registered  hospital,  or  licensed  house,  or 
treating  lunatics,   g^j^y  person  having  the  care  or  charge  of  any  single  patient  (/),  or  any 


The  like  order 
and  certificates 
for  reception  of 
a  single  patient 
as  for  reception 
of  a  private  pa- 
tient into  a  li- 
censed house. 


(a)  So  much  of  this  section  as  re- 
quires personal  examination  is  re- 
pealed by  18  &  19  Vict.  c.  105,  s.  16, 
post,  729. 

(i)  The  power  to  take  former  pa- 
tients as  boarders  is  extended  by  25 
&  26  Vict.  0.  Ill,  s.  l»,poat,  731. 

(c)  See  notes  (a)  and  (4)  to  sect,  i 
of  this  Act,  ante,  715. 


(d)  See  ante,  700. 

(«)  See  sect.  4  of  this  Act,  and  the 
notes  thereon,  ante,  716. 

(/)  A  husband  having  the  care  and 
charge  of  his  wife,  a  lunatic,  is  not 
"a  person  having  the  care  or  charge" 
of  a  lunatic  within  the  meaning  of 
this  section,  which  does  not  apply  to 
persons  whose  care  or  charge  is  purely 


§111. 


ILunattcs. 
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attendant  of  any  single  patient,  in  any  way  abuse,  or  ill-treat,  or 
wilfully  neglect  any  patient  in  such  hospital  or  house,  or  such  single 
patient,  or  if  any  person  detaining,  or  taking  or  having  the  care  or 
charge,  or  concerned  or  taldng  part  in  the  custody,  care,  or  treatment, 
of  any  lunatic  or  person  alleged  to  be  a  lunatic,  in  any  way  abuse, 
ill-treat,  or  wilfully  neglect  such  lunatic  or  alleged  lunatic,  he  shall 
be  guilty  of  a  misdemeanour,  and  shall  be  subject  to  indictment  for 
every  such  offence,  or  to  forfeit  for  every  such  offence,  on  a  summary 
conviction  thereof  before  two  justices,  any  sum  not  exceeding  twenty 
pounds. 

Sect.  10.  Every  physician,  surgeon,  and  apothecary  signing  any  cer- 
tificate under  or  for  the  purposes  of  tliis  Act  shall  specify  therein  the 
facts  upon  which  lie  has  formed  his  opinion  that  the  person  to  whom 
such  certificate  relates  is  a  lunatic,  an  idiot,  or  a  person  of  unsound 
mind,  and  distinguish  in  such  certificate  facts  observed  by  himself  from 
facts  communicated  to  him  by  others  (a) ;  and  no  person  shall  be  received 
into  any  registered  hospital  or  hcensed  house,  or  as  a  single  patient, 
under  any  certificate  which  purports  to  be  founded  only  upon  facts  com- 
municated by  others. 

Sect.  11.  If  after  the  reception  of  any  lunatic  it  appear  that  the  order  Orders  and  me- 
or  the  medical  certificate,  or  (if  more  than  one)  both  or  either  of  the  me-  mayVTamcirded 
dical  certificates,  upon  wliich  he  was  received,  is  or  are  in  any  respect 
incorrect  or  defective  (6),  such  order  and  medical  certificate  or  certifi- 
cates may  be  amended  by  the  person  signing  the  same  at  any  time 
within  fourteen  days  next  after  the  reception  of  such  lunatic ;  Provided 
nevertheless,  that  no  such  amendment  shall  have  any  force  or  effect 
unless  the  same  shall  receive  the  sanction  of  one  or  more  of  the  commis- 


Medical  certifi- 
cate to  specify 
facts  upon  which 
opinion  of  in- 
sanity lias  been 
formed. 


Sect.  12.  No  physician,  surgeon,  or  apothecary  who,  or  whose  father,   Who  not  to  sign 
brother,  son,  partner,  or  assistant,  is  wholly  or  partly  the  proprietor  of,    "^  ' 

or  a  regular  professional  attendant  in,  a  licensed  house  or  a  hospital, 
shall  sign  any  certificate  (e)  for  the  reception  of  a  patient  into  such 
house  or  hospital ;  and  no  physician,  surgeon,  or  apothecary  shall  him- 
self, or  by  his  servants  or  agents,  receive  to  board  or  lodge  in  any  un- 
licensed house,  or  take  the  charge  or  care  of  any  person  upon  or  under 
any  medical  certificate  signed  by  himself  or  his  father,  brother,  son, 
partner,  or  assistant,  and  no  physician,  surgeon,  or  apothecary  having 
(either  Isefore  or  after  the  passing  of  this  Act)  signed  any  certificate  for 
the  reception  of  any  person  shall  be  the  regular  professional  attendant  of 
such  person  while  under  care  or  charge  under  such  certificate ;  and  no 
physician,  surgeon,  or  apothecary  who,  or  whose  father,  brother,  son, 
partner,  or  assistant,  shaU  sign  the  order  hereinbefore  required  for  the 


of  a  domestic  character.  {Heff.  v. 
Sundle,  1  Dear.  C.  C.  R.  482;  24 
X.  /.,  M.  0.  129.)  But  where  a 
brother  Voluntarily  took  charge  of 
a  lunatic,  it  was  held  that,  notwith- 
standing the  relationship,  he  waa 
within  the  meaning  of  this  section, 
and  might,  therefore,  be  indicted  and 
convicted  of  the  misdemeanour.  {Beg. 
V.  Porter,  1  X.  #  C,  C.  C.  394 ;  33  L. 
J.,  M.  C.  126.) 

(a)  In  an  action  against  a  phy- 
sician for  improperly  signing  a  cer- 
tificate, it  is  not  necessary  to  allege 
or  prove  malice.    If  he  signs  such 


certificate  without  taking  due  care 
and  making  due  inquiries,  he  is  liable 
for  the  consequences.  And  if  on  his 
own  personal  examination  he  is  not 
satisfied,  he  is  bound  to  make  due 
inquiries.  Nor  is  he  the  less  liable 
for  the  want  of  such  due  care  and 
inquiries  because  he  has  acted  bond 
fide.     {Hall  v.  Simple,  3  F.  ^  F.  337.) 

(4)  See  further  as  to  defective  cer- 
tificates, 25  &  26  Vict.  u.  Ill,  s.  27, 
post,  732. 

(c)  See  further  as  to  persons  pro- 
hibited signing  certificates,  25  &  26 
Vict.  0.  Ill,  s.  2i,post,  731. 
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Visitors  of  li- 
censed houses 
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patients  on  re- 
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sioners. 


Annual  report  to 
be  made  to  the 
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by  every  medical 
man  visiting  or 
having  charge  of 
a  single  patient. 


Provisions  con- 
cerning dis- 


reception  of  a  patient,  shall  sign  any  certificate  for  the  reception  of  the 
same  patient. 

Sect.  1.3.  Any  physician,  surgeon,  or  apothecary  who  shall  sign  any 
certificate,  or  do  any  other  Act  (not  declared  to  he  a  misdemeanour)  con- 
trary to  any  of  the  provisions  herein  contained,  shall  for  every  such 
ofience  forfeit  any  sum  not  exceeding  twenty  pounds  ;  and  any  physician, 
surgeon,  or  apothecary  who  shall  falsely  state  or  certify  anythmg  in  any 
certificate  under  this  Act,  and  any  person  who  shall  sign  any  certificate 
under  this  Act  in  which  he  shall  be  described  as  a  physician,  surgeon,  or 
apothecary,  not  being  a  physician,  surgeon,  or  apothecary  respectively 
within  the  meaning  of  this  Act,  shall  be  guilty  of  a  misdemeanour. 

Sect.  14.  It  shall  be  lawful  for  the  commissioners,  by  an  order  under 
their  common  seal,  where  they  see  fit  so  to  do,  to  permit  the  visitation 
of  any  single  patient  by  a  physician,  surgeon,  or  apothecary  less  fre- 
quently than  once  iu  every  two  weeks,  as  required  by  section  ninety  of 
the  said  recited  Act  {a),  and  to  prescribe  firom  time  to  time  how  often 
any  single  patient  shall  be  visited  by  such  a  physician,  surgeon,  or  apo- 
thecary as  therein  mentioned ;  but  where  such  visitation  of  any  single 
patient  so  often  as  once  in  every  two  weeks  is  so  dispensed  with,  and 
such  patient  is  in  the  care  or  charge  of  a  physician,  surgeon,  or  apothe- 
cary, such  physician,  surgeon,  or  apothecary  shall  once  at  the  least  in 
every  two  weeks  make  an  entry  in  a  book  to  be  kept  for  that  purpose,  to 
be  called  '  The  Medical  Journal,'  of  the  condition  of  the  patient's  health, 
both  mental  and  bodily,  together  with  the  date  of  such  entry,  and  such 
book  shall  be  produced  to  the  visiting  commissioner  on  every  visit,  and 
shall  be  signed  by  him  as  having  been  so  produced,  and  every  such  phy- 
sician, surgeon,  or  apothecary  who  shall  make  an  untrue  entry  in  the 
said  book  shall  be  guilty  of  a  misdemeanour. 

Sect.  15.  It  shall  be  lawful  for  one  or  more  of  the  visitors  appointed 
in  or  for  any  county  or  borough  under  the  said  recited  Act,  upon  the  re- 
quest in  writing  of  the  commissioners,  or  any  two  of  them,  under  their 
hands,  so  to  do,  to  visit  any  person  detained  in  any  unlicensed  house  in 
such  comity  or  borough  as  a  single  patient,  and  to  inquire  into  and  report 
to  the  commissioners  on  the  treatment  and  state  of  health,  bodily  and 
mental,  of  such  patient,  and  to  inspect  the  order  and  certificates  on  which 
such  person  was  received ;  and  the  provisions  of  the  said  recited  Act  for 
and  concerning  the  remuneration  or  payment  of  any  such  visitor,  being 
a  physician,  surgeon,  or  apothecary,  in  respect-  of  the  execution  of  the 
duties  of  that  Act,  and  for  the  payment  of  the  costs,  charges,  and  ex- 
penses incurred  by  any  visitor  in  proceedings  under  that  Act,  shall 
extend  and  be  applicable  to  and  for  the  remuneration  or  payment  of  any 
visitor,  being  a  physician,  surgeon,  or  apothecary,  visiting  as  aforesaid 
any  single  patient,  and  to  and  for  the  payment  of  the  costs,  charges,  and 
expenses  incurred  by  any  visitor  in  or  about  such  visit  as  aforesaid. 

Sect.  16.  Every  physician,  sui-geon,  and  apothecary  who  visits  any 
single  patient,  or  tinder  whose  care  or  charge  any  single  patient  shall  be, 
shall  on  the  tenth  day  of  January,  or  within  seven  days  from  that  time, 
in  every  year  report  in  writing  to  the  commissioners  the  state  of  health, 
bodily  and  mental,  of  such  patient,  with  such  other  circumstances  as  he 
may  deem  necessary  to  be  commiuiicated  to  the  commissioners ;  and  it 
shall  be  la\vful  for  the  commissioners,  at  any  other  time  and  from  time 
to  time  as  they  see  occasion,  to  call  for  and  require  from  any  such  phy- 
sician, surgeon,  or  apothecary  a  report  in  wiiting  relative  to  any  single 
patient  visited  by  him  or  under  his  care  or  charge  in  such  form  and 
specifying  such  particulars  as  the  commissioners  may  direct. 

Sect.  17.  The  provisions  contained  in  sections  seventy-two  and  seventy- 
(a)  See  ante,  700, 
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three  of  the  said  recited  Act  (a)  for  the  discharge  of  patients  (not  being 
paupers)  firom  licensed  houses  shall  extend  and  be  applicable  to  and  for 
the  discharge  of  any  single  patient :  Provided  always,  that  this  enact- 
ment shall  not  extend  to  authorize  the  discharge  of  any  single  patient, 
if  the  physician,  surgeon,  or  apothecary  who  has  the  care  or  charge  of  or 
visits  such  patient  certify  in  writing  under  his  hand  that  in  his  opinion 
such  patient  is  dangerous,  and  unfit  to  be  at  large,  together  with  the 
grounds  on  which  such  opinion  is  founded,  unless  one  of  the  commis- 
sioners shall  consent  in  writing  to  the  discharge  of  such  patient. 

Sect.  18.  It  shall  be  lawful  for  the  Lord  Chancellor,  upon  the  report 
of  the  commissioners  in  lunacy,  to  order  the  discharge  of  any  person 
received  or  detained  as  a  single  patient,  or  to  give  such  orders  and 
directions  in  reference  to  such  patient  as  the  Lord  Chancellor  shall  thitik 
fit ;  and  any  person  detaining  any  such  patient  for  the  space  of  three 
days  after  a  copy  of  such  order  for  his  discharge  shall  have  been  served 
on  him,  or  left  at  the  house  in  which  such  person  so  ordered  to  be  dis- 
charged is  detained,  shall  be  guilty  of  a  misdemeanour. 

Sect.  19.  The  superintendent  or  proprietor  of  every  registered  hospital 
and  licensed  house,  and  every  person  having  the  care  or  charge  of  any 
single  patient,  shall  forthwith,  upon  the  recovery  of  any  patient  in  such 
hospital  or  house,  or  of  such  single  patient,  transmit  notice  of  such 
recovery  in  the  case  of  a  patient  not  a  pauper  to  the  person  who  signed 
the  order  for  his  reception,  or  by  whom  the  last  payment  on  account  of 
such  patient  was  made,  and  in  the  case  of  a  pauper  to  the  guardians  of 
his  union  or  parish,  or  if  there  be  no  such  guardians  to  one  of  the  over- 
seers of  the  poor  of  liis  parish,  or  if  such  pauper  be  chargeable  to  any 
county  to  the  clerk  of  the  peace  thereof,  and  in  case  such  patient  be  not 
discharged  or  removed  within  fourteen  days  from  the  giving  of  such 
notice,  such  superintendent,  proprietor,  or  person  as  aforesaid  shall  im- 
mediately after  the  expiration  of  such  period  transmit  notice  of  the 
recovery  of  such  patient  to  the  commissioners,  and  also,  in  the  case  of  a 
licensed  house  within  the  jurisdiction  of  any  visitors,  to  the  clerk  of  such 
visitors,  with  the  date  of  the  notice  firstly  in  this  enactment  mentioned, 
and  where  notice  is  so  given  to  the  clerk  of  any  visitors  he  shall  forth- 
with communicate  the  same  to  the  visitors,  or  two  of  them,  one  of  whom 
shaU  be  a  physician,  surgeon,  or  apothecary ;  and  in  case  of  the  death 
of  any  patient  in  any  hospital  or  licensed  house  (&),  a  statement  setting 
forth  the  time  and  cause  of  the  death,  and  the  duration  of  the  disease  of 
which  such  patient  died,  shall  be  prepared  and  sighed  by  the  medical 
person  or  persons  who  attended  the  patient  during  tide  illness  wliich  ter- 
minated in  death,  and  such  statement  shall  be  entered  in  the  '  Case 
Book,'  and  a  copy  of  such  statement,  certified  by  the  superintendent  or 
proprietor,  shall,  within  two  days  of  the  date  of  the  death,  be  transmitted 
to  the  coroner  for  the  county  or  borough,  and  in  case  such  coroner,  after 
receiving  such  statement,  shall  think  that  any  reasonable  suspicion 
attends  the  cause  and  circumstances  of  the  death  of  such  patient,  he  shall 
summon  a  jury  to  inquire  into  the  cause  of  such  death. 

Sect.  20.  Any  person,  having  authority  to  order  the  discharge  of  any  Provision  autho. 
patient  (not  being  a  pauper)  from  any  asylum,  registered  hospital,  or  ri^i"g  transfer  of 
licensed  house,  or  of  any  single  patient,  may,  with  tiie  previous  consent  stagw^atients. 
in  writing  of  two  of  the  commissioners,  direct,  by  an  order  in  writing 
under  his  hand,  the  removal  of  such  patient  to  any  asylum,  registered 
hospital,  or  licensed  house,  or  to  the  care  or  charge  of  any  person  men- 
tioned or  named  in  such  order ;  and  every  such  order  and  consent  shall 
be  made  and  given  respectively  in  duplicate,  and  one  of  the  duplicates 

(a)  See  ante,  696.  notice  to  be  given  to  the  coroner  of 

\b)  By  25  &  26/7101.  c.  Ill,  s.  44,  the  death  of  a  patient,  are  extended 
post,  736,  these  provisions  requiring      to  the  case  of  single  patients. 
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shall  be  delivered  to  and  left  with  the  superintendent  or  proprietor  of  the 
asylum,  hospital,  or  house  from  which  or  the  person  from  whose  care  or 
charge  the  patient  is  ordered  to  be  removed,  and  the  other  duplicate 
shall  be  delivered  to  and  left  with  the  superintendent  or  proprietor  of 
the  asylum,  hospital,  or  house  into  which  or  the  person  into  whose  care 
or  charge  the  patient  is  ordered  to  be  removed ;  and  such  order  for  re- 
moval, together  with  such  consent  in  writing,  shaU  be  a  sufficient  autho- 
rity for  the  removal  of  such  patient,  and  also  for  his  reception  iato  the 
asylum,  registered  hospital,  or  Ucensed  house  into  which  or  by  the  per- 
son into  whose  care  or  charge  he  is  ordered  to  be  removed :  Provided 
always,  that  a  copy  of  the  order  and  certificates  upon  which  sucli  pa,tient 
was  received  iato  the  asylum,  hospital,  or  house  from  which  he  is  re- 
moved, or  as  a  single  patient,  by  the  person  from  whose  care  he  is 
removed,  certified  under  the  hand  of  the  superintendent  or  proprietor  of 
such  asylum,  hospital,  or  house,  or  of  such  person  as  last  aforesaid,  to  be 
a  true  copy,  shaU  be  furnished  by  him  free  of  expense,  and  shall  be 
delivered,  with  one  duplicate  of  the  said  order  of  removal  and  consent, 
to  the  superintendent  or  proprietor  of  the  asylum,  hospital,  or  house  to 
which  or  to  the  person  to  whose  care  or  charge  such  patient  is  removed. 

Sect.  21.  Every  person  from  whose  care  or  charge  any  single  patient 
shall  be  discharged  shall  transmit  to  the  commissioners  a  written  notice 
of  such  discharge  within  the  like  period,  and  under  the  like  penalty  for 
default,  as  by  the  said  recited  Act  is  required  (a)  and  provided  ia  the 
case  of  the  discharge  of  a  patient  from  a  licensed  house. 

Sect.  22.  It  shall  be  lawful  for  any  person  having  the  care  or  charge 
of  a  single  patient  to  change  his  residence,  and  remove  such  patient  to 
any  new  residence  of  such  person,  in  England,  provided  that  seven  clear 
days  before  such  change  of  residence  he  give  notice  in  writing  thereof, 
and  of  the  place  of  such  new  residence,  to  the  commissioners  and  to  the 
person  who  signed  the  order  for  the  reception  of  such  patient,  or  by 
whom  the  last  payment  on  account  of  such  patient  was  made ;  and  it 
shall  be  lawful  for  any  person  having  the  care  or  charge  of  any  single 
patient,  having  first  obtained  the  consent  of  two  of  the  commissioners,  to 
take  or  send  such  patient,  under  proper  control,  to  any  specified  place  or 
places,  for  any  definite  time,  for  the  benefit  of  his  health:  Provided 
always,  that  before  any  such  consent  shall  be  given,  the  approval  in 
writing  of  the  person  who  signed  the  order  for  the  reception  of  such 
patient,  or  by  whom  the  last  payment  on  account  of  such  patient  was 
made,  shall  be  produced  to  such  commissioners,  unless  they  shall,  on 
cause  being  shown,  dispense  with  the  same. 

Sect.  23.  Where  any  person  has  already  been  received  as  a  lunatic 
under  order  and  certificates,  and  shall  be  detained  thereunder,  and  where 
any  person  shall  hereafter  be  in  Uke  manner  received  and  detained,  and 
the  commissioners  represent  to  the  Lord  Chancellor  that  it  is  desirable 
that  the  extent  and  nature  of  his  income  should  be  ascertained,  and  the 
application  thereof,  the  Lord  Chancellor  may,  if  he  think  fit,  through  the 
registrar  in  lunacy,  requii-e  that  the  person  signing  the  order,  or  other 
the  person  paying  for  the  care  and  maintenance  of  the  lunatic,  or  having 
the  management  of  the  property,  shall  transmit  to  the  Lord  Chancellor  a 
statement  in  writing,  to  the  best  of  his  knowledge,  of  the  particulars  of 
the  property  and  income  of  the  lunatic  and  of  the  application  of  the 
income. 

Form  of  notice  of       Sect.  24.  The  notice  of  admission  and  statement  mentioned  or  referred 
gdmisslon.  to  in  section  fifty-two  of  the  said  recited  Act  (b)  shall  hereafter  be  ac- 

cording to  the  form  mentioned  in  schedule  (C.J  annexed  to  this  Act,  in 


Notice  of  dis. 
charge  of  single 
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(a)  See  8  &  9  Vict.  c. 
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lieu  of  the  form  set  forth  in  schedule  (F.)  to  the  said  recited  Act ;  and 
such  statement  shall  be  signed  by  the  medical  superintendent,  proprie- 
tor, or  attendant  of  the  hospital  or  Hoensed  house  from  which  the  same  is 
sent,  and  the  said  notice  and  statement  shall  be  accompanied  by  a  copy 
of  the  several  documents  mentioned  in  the  said  notice. 

Sect.  25.  The  medical  visitation  book  mentioned  in  section  fifty- 
nine  {a)  of  the  said  recited  Act  shajl  henceforth  be  kept  in  the  form  set 
forth  in  schedule  (D.)  annexed  to  this  Act,  in  lieu  of  the  form  set  forth 
in  schedule  (H.)  to  the  said  recited  Act ;  and  the  said  section  shall  be 
construed  as  if  the  particulars  mentioned  in  the  several  heads  of  the  said 
form  in  the  said  schedule  (D.)  had  by  the  said  section  been  required  to 
be  entered  in  the  said  book  in  Ueu  of  the  particulars  mentioned  in  the 
said  section. 

Sect.  26.  The  superintendent  or  proprietor  of  every  registered  hospital  Notice  of  dismia- 
or  licensed  house  shall,  within  one  week  after  the  dismissal  for  miscon-   du'„t°of'atte™" 
duct  of  any  nurse  or  attendant  employed  in  such  hospital  or  house,   dants  to  be  sent 
transmit  to  the  commissioners,  by  the  post,  information  in  writing  under   '?  commia- 
his  hand  of  such  dismissal,  and  of  the  cause  thereof;  and  every  super-   "™^"' 
intendent  or  proprietor  neglecting  to  transmit  such  information  to  the 
commissioners  within  the  period  aforesaid  shall  for  every  such  offence 
forfeit  any  sum  not  exceeding  ten  pounds. 

Sect.  27.  Section  eighty -nine  of  the  said  recited  Act  (h),  constituting 
from  among  the  commissioners  a  private  committee  for  the  purposes  in 
the  said  Act  mentioned,  shall  be  repealed,  and  all  the  powers  vested  in, 
and  all  the  provisions  of  the  said  Act  (c)  appKcable  to,  the  said  private 
committee,  or  one  or  two  members  thereof,  shall  be  vested  in  and  be  ap- 
plicable to  the  commissioners,  or  one  commissioner,  or  two  commis- 
sioners (as  the  case  may  require),  as  if,  where  in  the  said  Act  the  said 
private  committee,  or  one  member  or  two  members  thereof  (as  the  case 
may  be),  is  or  are  mentioned  or  referred  to,  the  commissioners,  or  one 
commissioner,  or  two  commissioners  (as  the  case  may  require),  had  been 
mentioned  or  referred  to,  instead  thereof. 

Sect.  28.  Section  one  hundred  and  eleven  of  the  said  recited  Act  shaU 
be  repealed,  and  any  one  or  more  of  the  commissioners  shall  and  may 
on  such  day  or  days,  and  at  such  hours  in  the  day,  and  for  such  length 
of  time  as  he  or  they^hall  think  fit,  visit  all  such  parish  and  imion 
workhouses  in  which  there  shall  be  or  be  alleged  to  be  any  lunatic,  as 
the  commissioners  shall  by  any  resolution  or  resolutions  of  the  board 
direct,  and  shall  inquire  whether  the  provisions  of  the  law  as  to  lunatics 
in  such  parish  or  union  have  been  carried  out,  and  also  as  to  the  dietary, 
accommodation,  and  treatment  of  the  lunatics  in  such  workhouses,  and 
shall  report  in  writing  thereon  to  the  Poor  Law  Board. 

Sect.  29.  It  shall  be  lawful  for  the  commissioners,  where,  for  any 
reasons  to  be  entered  upon  the  minutes  of  the  board,  any  case  appears 
to  them  specially  to  call  for  immediate  investigation,  to  authorize  and 
direct,  by  an  order  under  their  common  seal,  any  competent  person  or 
persons  to  visit  and  examine  and  report  to  them  upon  the  mental  and 
bodily  state  and  condition  of  any  lunatic  or  alleged  lunatic  in  any 
asylum,  hospital,  or  licensed  house,  or  of  any  pauper  limatic  in  a  work- 
house or  elsewhere,  or  of  any  lunatic  or  alleged  lunatic  under  the  care 
or  charge  of  any  person  as  a  single  patient,  and  to  inquire  into  and  re- 
port upon  any  matters  into  which  the  commissioners  are  authorized  to 
inquii'e;  and  every  such  person  shall,  for  the  special  purposes  men- 
tioned in  such  order,  have  all  the  powers  of  a  commissioner ;  and  the 
commissioners  may  allow  to  every  such  person  a  reasonable  sum  for  his 


Hepeal  of  section 
111  of  recited 
Act,  and  pro- 
vision as  to  visi- 
tation of  worlt- 
houses. 


Gommissioners 
may  in  any 
special  case  em- 
ploy persons  to 
make  the  neces- 
sary inquiries, 
and  report  to 
them  thereon. 


!a)  See  ante,  691. 
b)  See  ante,  700. 

VOL.  III. 


{c)  See  8  &  9  Vict.  c.  100,  ss.  92  and 
93,  ante,  701. 
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§111. 


Commissionera 
may  make  regu- 
lations for  the 
government  of 
licensed  houses. 


Time  at  which 
reports  of  com- 
missioners to  the 
Lord  Chancellor 
as  to  the  state 
of  asylums,  etc., 
are  to  be  made. 


Provision  for 
payment  of  per- 
sons employed 
to  inspect  places 
■where  lunatics 
are  confined 
extended  to  per- 
sons visiting 
under  s.  112  of 
8  &  9  Vict 
c.  100. 


Penalty  on  per- 
sons obstructing 
execution  of 
orders  of  Lord 
Chancellor  or 
secretary  of 
state,  made 
under  sects.  112 
or  113  of  recited 
Act,  or  of  com- 
missioners made 
under  this  Act. 


services  and  expenses,  such  sum  to  be  paid  in  manner  provided  by  the 
said  recited  Act  with  regard  to  expenses  incuiTcd  by  or  under  the  autho- 
rity of  the  commissioners  in  proceedings  thereunder ;  but  this  enactment 
shall  not  be  taken  to  exonerate  the  commissioners  from  the  performance 
of  any  duty  by  law  imposed  on  them. 

Sect.  30.  The  committee  having  the  management  or  government  of 
every  registered  hospital  shall,  within  three  months  after  the  passing  of 
this  Act  in  the  case  of  every  hospital  now  registered,  and  within  three 
months  after  the  registration  of  every  hospital  hereafter  to  be  registered 
under  the  said  recited  Act,  submit  the  existing  regulations,  or  regula- 
tions to  be  framed  by  such  committee,  to  one  of  her  Majesty's  principal 
secretaries  of  state,  for  his  approval,  and  any  such  committee  may,  with 
the  like  approbation,  alter  and  vary  such  regulations  as  they  tliink 
necessary;  and  all  such  regulations  so  approved  shall  be  printed,  abided 
by,  and  observed,  and  a  copy  thereof  shall  be  sent  to  the  commissioners, 
and  another  copy  thereof  kept  hung  up  in  the  visitors'  room  of  the  hospital. 

Sect.  31.  It  shall  be  lawful  for  the  commissioners,  with  the  sanction 
and  approbation  of  one  of  her  Majesty's  principal  secretaries  of  state, 
from  time  to  time  to  make  regulations  for  the  government  of  any  house 
licensed  for  the  reception  of  lunatics  ;  and  such  regulations  of  the  com- 
missioners, or  a  copy  thereof,  shall  be  transmitted  by  their  secretary  to 
the  proprietor  or  resident  superintendent  of  every  licensed  house  to 
which  the  same  relate,  and  shall  be  abided  by  and  observed  therein. 

Sect.  82.  The  report  requh-ed  by  section  eighty-eight  of  the  said 
recited  Act  (a)  to  be  made  by  the  commissioners  to  the  Lord  Chancellor 
in  the  month  of  June  in  every  year  of  the  state  and  condition  of  the 
several  houses,  hospitals,  asylums,  and  other  places  visited  by  them 
under  that  Act,  and  of  the  care  of  the  patients  therein,  and  of  such  other 
particulars  as  they  think  deserving  of  notice,  shall  be  made  in  or  before 
the  month  of  March  in  every  year,  and  shall  be  made  up  to  the  end  of 
the  preceding  year. 

Sect.  33.  The  provision  in  section  one  hundred  and  thirteen  of  the 
said  recited  Act  (b),  for  and  concerning  the  payment  for  attendance  and 
trouble  of  any  person  (not  being  a  commissioner)  employed  under  that 
enactment,  and  of  the  traveUing  or  other  expenses  of  any  person  so  em- 
ployed, and  as  to  the  fund  out  of  which  such  payment  is  to  be  made, 
shall  extend  and  be  applicable  to  and  in  the  case  of  any  person  (not  be- 
ing a  commissioner)  required  to  visit  and  examine  any  lunatic  or  sup- 
posed lunatic  under  section  one  hundred  and  twelve  of  the  said  recited 
Act  (c). 

Sect.  34.  Any  person  who  wilfully  obstructs  the  commissioners  or  any 
of  them,  or  any  other  person  authorized  by  an  order  in  writing  under  the 
hand  of  the  Lord  Chancellor  or  her  Majesty's  principal  secretary  of 
state  for  the  home  department,  pursuant  to  the  provisions  of  section  one 
hundred  and  twelve  or  one  hundred  and  thirteen  of  the  said  recited 
Act  {d),  to  visit  and  examine  any  lunatic  or  supposed  lunatic,  or  to 
inspect  or  inquire  into  the  state  of  any  asylum,  hospital,  gaol,  house,  or 
place  wherein  any  lunatic  or  person  represented  to  be  lunatic  is  confined 
or  alleged  to  be  confined,  in  the  execution  of  such  order,  and  any  person 
who  wolfully  obstructs  any  person  authorized  imder  this  Act  by  any 
order  of  the  commissioners  to  make  any  visit  and  examination  or 
inquiry  in  the  execution  of  such  order,  shall  (without  prejudice  to  any 
proceedings,  and  in  addition  to  any  pimishment  to  which  such  person 


(a)  See  ante,  699. 
(i)  See  ante,  708. 


(c)  See  ante,  708. 

(d)  See  ante,  708. 
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obstructing  the  execution  of  such  order  would  otherwise  be  liable),  for- 
feit for  every  such  offence  any  sum  not  exceeding  twenty  pounds. 

Sect.  35.  Section  one  hundred  and  sixteen  of  the  said  recited  Act 
shall  be  repealed,  and  the  royal  hospital  of  Bethlehem  shall  henceforth 
be  subject  to  the  provisions  of  the  said  recited  Act  and  of  this  Act,  in 
the  same  manner  as  if  the  same  had  not  been  exempted  from  the  said 
recited  Act,  and  shall  be  forthwith  registered  as  an  hospital  accordingly, 
in  pursuance  of  section  forty-three  of  the  said  recited  Act  (a). 

Sect.  36.  In  the  construction  of  the  said  recited  Act  and  of  this  Act  interpretation 
the  words  "physician,"  "surgeon,"  and  "apothecary"  (J)  shall  respec-  o't«™s. 
tively  mean  a  physician,  surgeon,  and  apothecary  duly  authorized  or 
licensed  to  practise  as  such  by  or  as  a  member  of  some  college,  univer- 
sity, company,  or  institution  legally  constituted  and  qualified  to  grant 
such  authority  or  Kcence  in  some  part  of  the  United  Kingdom,  or  having 
been  in  practice  as  an  apothecary  in  England  or  Wales  on  or  before  the 
first  day  of  August,  one  thousand  eight  hundred  and  fifteen,  and  being 
in  actual  practice  as  such  physician,  surgeon,  or  apothecary;  the  ex- 
pression "officiating  clergyman  of  the  parish"  shall  include  the  chaplain 
of  the  workhouse  of  the  same  parish,  or  the  workhouse  of  the  union  to 
which  such  parish  belongs  ;  the  expression  "  single  patient "  shall  mean 
any  person  received  or  taken  charge  of  as  a  lunatic  under  section  ninety 
of  the  said  recited  Act,  or  under  such  section  as  amended  by  this  Act ; 
and  the  expression  "  attendant "  shall  mean  any  person,  whether  male 
or  female,  who  shall  be  employed  either  wholly  or  partially  in  the  per- 
sonal care,  control,  or  management  of  any  lunatic  in  any  registered 
hospital  or  licensed  house,  or  of  any  single  patient ;  and  in  the  constnic- 
tion  of  this  Act  the  word  "  board,"  as  used  in  relation  to  the  commis- 
sioners in  lunacy,  shall  mean  any  three  or  more  of  the  commissioners 
assembled  at  a  meeting  convened  in  pursuance  of  section  sixteen  of  the 
said  recited  Act,  or  holden  under  any  order  or  rule  for  the  time  being  in 
force  made  under  section  seventy  of  the  said  recited  Act  for  regulating 
the  duties  of  the  commissioners. 

Sect.  37.  The  said  recited  Act  and  this  Act  shall  be  construed  toge-  Recited  Act  and 

ther  as  one  Act,  and  a  Queen's  printers'  copy  of  this  Act  shall  be  bound  this  Act  to  be 

up  in  the  '  Visitors'  Book '  of  every  hospital  and  licensed  house  together  ^  "tfeto!*  "'  °°° 
with  the  said  recited  Act. 

Sect.  38.  Nothing  in  this  Act  shall  affect  the  provisions  of  any  of  the 
following  Acts ;  (that  is  to  say)  an  Act  of  the  session  holden  in  the 
thirty-ninth  and  fortieth  years  of  King  George  the  Third,  chapter 
ninety-four  ;  an  Act  of  the  session  holden  in  the  first  and  second  years 
of  her  Majesty,  chapter  fourteen ;  and  an  Act  of  the  session  holden,  in 
the  third  and  fourth  years  of  her  Majesty,  chapter  fifty-four,  or  any  other 
provisions  concerning  criminal  lunatics,  save  as  hereinafter  provided; 
that  is  to  say,  it  shall  be  lawful  for  one  of  her  Majesty's  principal  secre- 
taries of  state  to  issue  his  warrant  to  remove  or  discharge  any  insane 
person  who  shall  be  in  custody  imder  the  provisions  of  the  said  Act  of 
the  third  and  fourth  years  of  her  Majesty,  chapter  fifty-four,  provided  it 
shall  be  duly  certified  to  such  secretary  of  state,  by  two  physicians  or 
surgeons,  that  such  insane  person  was  harmless  and  might  be  discharged 
from'  restraint  as  an  insane  person  without  danger  to  himself  or  to 
others,  in  like  manner  as  if  it  had  been  certified  to  such  secretary  of 
state  that  such  person  had  become  of  sound  mind,  anything  in  the 


Act  not  to  affect 
provisions  relat- 
ing to  criminal 
lunatics  (c) , 
39  &  40  Geo.  3, 
c.  94, 1  &  2  Vict, 
c.  14,  and  3  &  4 
Vict.  c.  54,  save 
as  herein  pro- 
vided. 


(«)  See  cmte,  688. 

\b)  The  25  &  26  Vict.  c.  Ill,  s.  47, 
post,  736,  enacts  that  the  term 
physician,  surgeon,  or  apothecary, 
wherever  used  in  the  "  Limacy  Acts," 


shall  mean  a  person  registered  under 
the  "  Medical  Act "  (21  &  22  Viet.  u. 
90). 

(c)  As   to    criminal   lunatics,   see 
ante  (tit.  "  Criminal  Lunatics  "),  581. 
3  A  2 
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§111. 


said  Act  or  any  other  Act  to  the  contrary  thereof  in  anywise  notwith- 
standing. 

Sect.  39.  And  whereas  by  the  said  recited  Act  it  is  provided  that 
every  person  to  be  appointed  in  the  room  of  any  commissioner,  oeing  a 
barrister  of  five  years'  standing  at  the  bar  and  upwards,  shall  be  a 
practising  barrister  of  not  less  than  five  years'  standing  at  the  bar :  And 
whereas  it  is  expedient  to  amend  the  said  provisions  as  hereinafter  men- 
tioned ;  the  present  or  any  future  secretary  to  the  commissioners  if  at 
the  time  of  his  appointment  to  be  such  secretary  he  was  or  shall  have 
been  a  practising  barrister  of  not  less  than  five  years'  standing  at  the 
bar,  shall  be  eUgible  to  be  appointed  a  commissioner  in  the  room  of  any 
such  commissioner  as  aforesaid. 

Sect.  40.  This  Act  shall  commence  and  come  into  operation  on  the 
first  day  of  November,  one  thousand  eight  hundred  and  fifty-three. 


SCHEDULES  TO  THE  FOREGOING  ACT  (a) 


Schedule  (A.)  No.  1.     Sections  4,  8. 
Order  for  the  Reaction  of  a  Private  Patient  (6). 

I,  the  undersigned,  herehy  request  t/ou  to  receive  A.  S.,a  lunatic  [or  an 
idiot,  or  a  person  of  unsound  mind'],  as  a  patient  into  your  house  [ov  Jtospital}. 
Subjoined  is  a  statement  respecting  the  said  A.  B.  , 

(Signed)  Name. 

Occupation  (if  any). 

Place  of  abode. 

Degree  of  relationship  (if  any),  or 
other  circumstance  of  connection 
with  the  patient. 

Bated  this  day  of  ,  one  thousand  eight  hun- 

dred and 

To  ,  proprietor  [or  superintendent]  of  [describing 

the  house  or  hospital  by  situation  and  name,  if  any]. 

Statement  (6). 

[If  any  particulars  in  this  Statement  be  not  known,  the  fact  to  be  so 
stated^ 

Name  of  patient,  with  Christian  name  at  length. 

Sex  and  age. 

Married,  single,  or  -widowed. 

Condition  of  life,  and  previous  occupation  (if  any). 


(a)  The  forms  in  these  schedules 
must  be  strictly  followed.  {Seg. 
V.  Finder,  24  i.  J.  (N.  S.),  Q.  B. 
148.) 

(J)  By  25  &  26  Vict.  c.  Ill,  s.  23, 
post,  731,  it  is  provided  that  the 
person  signing  an  order  under  this 
Act  must  have  seen  the  patient  with- 
in one  month.  And  a.  statement  of 
the  time  and  place  when  such  person 


last  saw  the  patient  must  be  added. 
{lUd.) 

As  to  persons  prohibited  from  sign- 
ing orders,  see  25  &  26  Vict.  c.  Ill, 
s.  24,  post,  731. 

Wherever  it  he  possible,  the  name 
and  address  of  one  or  more  relations 
of  the  patient  must  he  inserted  in  the 
order.  (25  &  26  Vict.  c.  Ill,  s.  25, 
post,  732.) 


§111. 


%umtit». 


The  religious  persuasion,  as  far  as  known. 

Previous  place  of  abode. 

Whether  first  attack. 

Age  (if  known)  on  first  attack. 

When  and  where  previously  under  care  and  treatment. 

Duration  of  existing  attack. 

Supposed  cause. 

Whether  subject  to  epilepsy. 

Whether  suicidal. 

Whether  dangerous  to»  others. 

Whether  found  lunatic  hy  inquisition,  and  date  of  oonunission  or  order  for 
inquisition. 

Special  circumstances  (if  any)  preventing  the  patient  being  examined,  be- 
fore admission,  separately  by  two  medical  practitioners. 

(Signed)        Name. 

[Where  the  person  signing  the  statement  is  not  the  person  who  signs  the 
order,  the  following  particulars  concerning  the  person  signing  the  state- 
ment are  to  be  added,  viz. : — 

Occupation  (if  any). 
Place  of  abode. 

Degree  of  relationship  (if  any)  or  other  circumstances  of  connection  with 
the  patient. 
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Schedule  (A.)  No.  2  {a).    Sections  4,  5,  8,  10,  11,  13,  13. 

Form  of  Medical  Certificate. 

I,  the  imdersigned  [here  set  forth  the  qualification  entitling  the  person  certi- 
fying to  practise  as  a  physician,  surgeon,  or  apothecary,  ese.  gr.,  heing  a  Fellow 
of  the  Royal  College  of  Physicians  im,  London],  and  being  in  actual  practice  as 
a  [physician,  surgeon,  or  apothecary,  as  the  case  may  be],  hereby  certify  that 
I,  on  the  day  of  ,  at  [here  insert 

the  street  and  number  of  the  house  (if  any),  or  other  like  particulars],  in  the 
county  of  ,  separately  from  any  other  medical  practitioner,  per- 

sonally examined  A.  B.  of  [insert  residence  and  profession  or 

occupation,  if  any],  and  that  the  said  A.  S.  is  a  [lunatic,  or  an  idiot,  or  a 
person  of  unsound  mind],  and  a  proper  person  to  be  taken  charge  of  and  de- 
tained under  care  and  treatment,  and  that  I  have  formed  this  opinion  upon  the 
following  grounds,  viz. ; — 

1.  Facts  indicating  insanity  observed  hy  myself  [here  state  the  facts]. 

2.  Other  facts  (if  any)  indicating  insanity  communicated  to  me  by  others 
[here  state  the  information,  and  from  whom]. 


(SignedJ 


Dated  this 
dred  and 


day  of 


Phice  of  abode, 
one  thousand  eight  hun- 


(ffi)  A  medical  certificate  is  bad  if 
it  merely  state  that  the  medical  man 
examined  the  alleged  lunatic  at  B.  (a 
considerable  town) ,  and  omit  to  specify 
the  street  and  number  of  the  house  or 


other  like  particulars  respecting  the 
place  where  such  examination  was 
made.  [Seg.  v.  Finder,  24  L.  J.  (N. 
S.),  Q.  B.  148.) 
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EttttatwB.  §  III- 

Schedule  (B.)  No.  1.     Section  7. 

Order  for  the  Reception  of  a  Pauper  Patient  (a). 

I,  C.  D.  [or,  in  the  case  of  a  clergyman  and  relieving  ofScer,  etc.,  we,  C.  D. 
and  E.  F."],  the  undersigned,  homing  called  to  my  [or  our]  assistance  a  phy- 
sician [or  surgeon,  or  apothecary,  aa  the  case  may  be],  and  honing  personally 
examined  A.  B.,  a  pauper,  and  heing  satisfied  that  the  said  A.  JB.  is  a  binatic 
[or  an  idiot,  or  a  person  of  unsound  mind]  and  a  proper  person  to  be  taken 
charge  of  and  detained  under  care  and  treatment,  hereby  direct  yon  to  receive 
the  said  A.  B.  as  a  patient  into  your  house  [or  hospitaV].  Sul)joined  is  a 
statement  respecting  the  said  A.  B. 

(Signed)  C.  D. 

A  justice  of  the  peace  for  the  county, 
city,  or  borough  of  , 

[or  an  or  the  officiating  clergyman 
for  the  parish  of  ]. 

(Signed)  E.  F. 

The  reliemng  officer  of  the  union  or 
paHsh  of  [or  an  over- 

seer of  the  pa/rish  of  ]. 


Dated  the 


day  of 


,  one  thousand  eight  hun- 


To  proprietor  [or  superintendent]  of 

the  house  or  hospital]. 


[describing 


Statement. 

[If  any  particulars  in  this  Statement  be  not  known,  to  be  so  stated.^ 

Name  of  patient,  and  Christian  name  at  length. 
Sex  and  age. 

Married,  single,  or  ■widowed. 
Condition  of  life,  and  previous  occupation  (if  any). 
The  religious  persuasion,  as  far  as  known. 
Previous  place  of  ahode. 
Whether  first  attack. 
Age  (if  known)  on  first  attack. 

When  and  where  previously  under  care  and  treatment. 
Duration  of  existing  attack. 
Supposed  cause. 
Whether  subject  to  epilepsy. 
Whether  suicidal. 
Whether  dangerous  to  others. 
Parish  or  union  to  which  the  lunatic  is  chargeable. 

Name  and  Christian  name  and  place  of  abode  of  nearest  known  relative  of 
the  patient,  and  degree  of  relationship  (if  knovm). 

I  certify  that,  to  the  hest  of  my  knowledge,  the  above  particulars 
are  correctly  stated. 


Selieving  officer  [or  overseer]. 


(a)  See  note  (a)  to  schedule  (A.)  No.  1,  ante,  724. 
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Schedule  (B.)  No.  2.     Sections  7,  10,  11,  12,  13.  \unatie" 

Form  of  Medical  Certificate.  Asylums. 

I,  the  undersigned  [here  Bet  fortli  the  qualification  entitling  the  person  cer- 
tifying to  practise  as  a  physician,  surgeon,  or  apothecary,  ex.  gr.,  heing  a 
Fellow  of  the  Royal  College  of  Physicians  in  Jjondon"],  and  heing  in  actual 
practice  as  a  [^physician,  surgeon,  or  apothecary,  as  the  case  may  be],  hereby 
certify  that  I,  on  the  day  of  ,  at 

[here  insert  the  street  and  number  of  the  house  (if  any)  or  other  like  particu- 
lars], im,  the  county  of  ,  personally  examined  A.  B.  of 
[insert  residence  and  profession  or  occupation  (if  any)],  and  that  the  said 
A.  B.  is  a  [lunatic,  or  an  idiot,  or  a  person  of  unsound  mind'],  and  a  proper 
person  to  he  taken  charge  of  and  detained  under  care  and  treatment,  and  that  I 
have  formed  this  opinion  upon  the  following  grounds,  vis. : — 

1.  Facts  indicating  insanity  observed  hy  myself  [here  state  the  facts]. 

2.  Other  facts  (if  any)  indicating  insanity  communicated  to  me  by  others 
[here  state  the  information,  and  from  whom]. 

(SignedJ 

Place  of  abode. 

Dated  this  day  of  ,  one  thousand  eight  hun- 

dred and 


Schedule  (C).     Section  24. 

Notice  of  Admission. 

I  hereby  give  you  notice,  that  A.  B.  was  admitted  into  this  house  [or  hoS' 
■  pital]  as  a  private  [or  pauper]  patient  on  the  day  of 

and  I  hereiy  transmit  a  copy  of  the  order  and  medical  certificates  [or  certifi- 
cate] on  which  he  was  received, .  [If  a  private  patient  be  received  upon  one 
certificate  only,  the  special  circumstances  which  have  prevented  the  patient 
from  being  examined  by  two  medical  practitioners  to  be  here  stated,  as  in  the 
statement  accompanying  the  order  for  admission] . 

Subjoined  is  a  statement  with  respect  to  the  mental  and  hodily  condition  of 
the  above-named  patient. 

(Signed) 
Superintendent  [ov  proprietor]  of 

Dated  the  day  of  ,  one  thousand  eight  hun- 

dred and  , 

Statement. 

I  have  this  day  [some  day  not  less  than  two  clear  days  after  the  admission 
of  the  patient]  seen  and  examined  ,  the  patient  mentioned  in 

the  above  notice,  and  hereby  certify  that  vyith  respect  to  mental  state  he  [or 
she]  ,  and  that  with  respect  to  bodily  health  and  condition  he 

[or  she] 


Medical  proprietor  [or  superintendent, 
or  attendant]  of 

Dated  the  day  of  ,  one  thousand  eight  hun- 

dred and  • 
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Date. 

Number 

and  class  of 

patients. 

Patients  who  are,  or  since  the 

last  entry  have  been,  under 

restraint,  or  in  seclusion,  when, 

and  for  what  period,  and 

reasons,  and,  in  cases  of  restraint, 

by  what  means. 

Patients  under 

medical 
treatment,  and 
for  what  (if  any) 
bodily  disorder. 

Deaths, 

injuries, 

and 

violence  to 
patients 
since  the 

last  entry. 

Private. 

Pauper. 

Restraint. 

Seclusion. 

M. 

F. 

M. 

F. 

Males. 

Fe- 
males. 

Males. 

Fe- 
males. 

Males. 

Fe- 
males. 

18  &  19  Vict.  c. 
105. 


Powers  of  com- 
missioners and 
visitors  to  con- 
tinue applicable 
to  a  house  which 
has  been  licensed 
after  expiration 
of  licence,  while 
any  patients  are 
therein. 


Seals  of  commis- 
sioners, visitors, 
and  justices,  to 
orders,  etc.,  dis- 
pensed with. 


The  18  &  19  Vict.  o.  105,  intituled,  "  An  Act  to  Amend  the  Lunatic 
Asylums  Act,  1853  (a),  and  the  Acts  passed  in  the  Ninth  (h)  and  Seven- 
teenth (c)  Years  of  Her  Majesty,  for  the  Regulation  of  the  Care  and 
Treatment  of  Lunatics"  [14th  August,  1855] ,  enacts : — 

Sects.  1  to  8  inclusive,  relate  only  to  county  and  public  asylums,  and 
wiU  he  found  ante  (tit.  "  County  Asylums  "),  603-665. 

Sect.  9.  The  powers  of  the  commissioners  and  visitors  under  the 
"Lunatic  Asylimis  Act,  -1853,"  and  the  Acts  of  the  eighth  and  ninth 
years  of  her  Majesty,  chapter  one  hundred  (ft),  and  the  sixteenth  and 
seventeenth  years  of  her  Majesty,  chapter  ninety-six  (c),  with  reference 
to  any  Hcensed  house  and  the  inmates  thereof,  and  aU  powers  and  pro- 
visions of  the  said  Acts  having  reference  to  the  discharge,  removal,  and 
transfer  of  such  inmates,  shall,  after  the  expiration  or  revocation  of  any 
licence  granted  in  respect  of  such  house,  continue  in  force  for  all  pur- 
poses, so  long  as  any  lunatics  are  detained  therein,  in  the  same  manner 
as  if  the  licence  subsisted. 

Sections  10  to  14  inclusive,  relate  to  county  asylums,  and  will  be 
found  ante  (tit.  "  County  Asylum,s  "),  665-667. 

Sect.  15.  In  all  cases,  in  which,  under  the  "  Lunatic  Asylums  Act, 
1853,"  or  the  Act  of  the  session  holden  in  the  eighth  and  ninth  years  of 
her  Majesty,  chapter  one  hundred,  or  the  Act  of  the  session  holden  in 
the  sixteenth  and  seventeenth  years  of  her  Majesty,  chapter  ninety-six, 
any  order  or  other  instrument  is  required  to  be  under  the  hand  and  seal 
or  hands  and  seals  of  any  visitor  or  visitors,  justice  or  justices,  it  shall 
be  sufficient  for  such  order  or  instrument  to  be  signed  only ;  and  all  such 
orders  and  instruments  as  aforesaid  which  have  been  signed  before  the 
passing  of  this  Act,  and  have  not  had  a  seal  or  seals  affixed  to  them,  as 


8 


a)  See  ante^  601. 
'*)  See  ante,  678. 


(c)  See  ante,  7U. 


nil- 


Hunattcs. 
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mittee of 
management  of 
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Detention  of 
lunatics  after  ex- 
piration of  or 
revocation  of 
licence  a  misde- 
meanour. 


■with  the  Acts 
amended  as  one 
Act. 


by  law  required,  shall  be  and  be  deemed  to  have  been  valid  and  suffi- 
oient  to  justify  any  proceeding  thereon  or  thereunder. 

Sect.  16.  So  much  of  section  six  of  the  said  Act  of  the  sixteenth  and 
seventeenth  years  of  her  Majesty,  chapter  ninety-six  [a],  as  requires  such 
Eissent  as  therein  mentioned  of  two  of  the  commissioners  not  to  be  given 
until  after  such  commissioners  have  by  personal  examination  of  the  pa- 
bient  satisfied  themselves  of  his  desire  to  remaiu,  shall  be  repealed. 

Sect.  17.  The  superintendent  of  any  registered  hospital  may,  with  the 
consent  in  writing  of  two  members  of  the  committee  having  the  manage- 
ment or  government  of  such  hospital,  send  or  take,  under  proper  control, 
any  patient  to  any  specified  place  for  any  definite  time  for  the  benefit  of 
hds  health ;  and  any  such  consent,  and  any  consent  under  section  eighty- 
six  of  the  said  Act  of  the  eighth  and  ninth  years  of  her  Majesty,  chapter 
one  hundred  (5),  may  be  from  time  to  time  renewed  and  the  place 
varied  (c). 

Sect.  18.  If  after  the  lapse  of  two  months  from  the  expiration  of  any 
licence  for  the  use  of  any  house  for  the  reception  of  lunatics  which  has 
not  been  renewed,  or  if  after  the  revocation  of  any  such  hcence  there  be 
in  any  such  house  two  or  more  lunatics,  every  person  keeping  such 
house,  or  having  the  care  and  charge  of  such  lunatics,  shaU  be  guilty  of 
a  misdemeanour. 

Sect.  19.  This  Act,  so  far  as  the  same  amends  or  affects  the  said  Acts  Act  to  be  read 
of  the  eighth  and  ninth  years  of  her  Majesty,  chapter  one  hundred,  and 
of  the  sixteenth  and  seventeenth  years  of  her  Majesty,  chapter  ninety- 
six,  or  either  of  them,  shall  be  read  and  construed  together  with  the 
said  Acts  as  one  Act,  and  the  provision  contained  in  section  one  hundred 
and  six  of  the  said  Act  of  the  eighth  and  ninth  years  of  her  Majesty  {d) 
shall  extend  to  offences  against  this  Act ;  and  this  Act,  so  far  as  the 
same  amends  or  affects  the  "  Lunatio  Asylums  Act,  1853,"  shaU.  be  read 
and  construed  therewith  as  one  Act. 

The  25  &  26  Vict.  c.  Ill,  intituled,  "  An  Act  to  amend  the  Law  re- 
lating to  Lunatics  "  [7th  August,  1862] ,  after  reciting  that  it  is  expedient 
to  amend  the  law  relating  to  lunatics,  other  than  those  found  lunatics  by 
inquisition,  or  lunatics  convicted  of  crime,  or  acquitted  on  the  ground  of 
insanity :  enacts  as  follows : — 

Sects.  1  to  3  (preliminary)  relate  to  the  interpretation  of  terms,  and 
the  commencement  and  short  title  of  this  Act,  and  wiU  be  found  ante 
(tit.  "  County  Asylums"),  668,  669. 

Sects.  4  to  13  (Establishment  of  County  Asylums)  wiU  be  found  ante 
(tit.  "  County  Asylums"),  669-672. 

Licensed  Houses. 

Sect.  14.  Before  the  grant  by  the  justices  of  a  licence  («)  for  the  recep-   inspection  by 
tion  of  lunatics  to  a  house  which  has  not  been  previously  licensed  for  commissioners 
that  purpose,  the  notice  given  by  the  apphcant,  and  the  plan  and  state-   ^aXd  by"ju8. 
ments  accompanying  the  same,  or  copies  of  such  notice,  plan,  and  state-   tices. 
ments  respectively,  shall  be  transmitted  by  the  applicant  to  the  commis- 
sioners, and  the  commissioners  shall  inspect  or  cause  to  be  inspected 
the  house  and  land  or  appurtenances  proposed  to  be  included  in  the 
licence,  and  shall  ascertain,  with  reference  as  well  to  the  situation  as  to 


See  ante,  716. 
Seefflwie,  699. 
(c)  The  provisions  of  this  aection 
are  extended  by  25  &  26  Vict,  c  111, 


s.  38,  post,  734,  to  patients  allowed 
to  be  absent  on  trial. 


Id)  See  amte,  706. 
[e]    '  '  ■ 


(e)  8  &  9  Vict.  c.  100,  s.  17,  ante, 
680. 
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Notice  of  altera- 
tions to  be  given 
to  the  commis- 
sioners. 


FroTision  aa  to 

non-resident 

proprietors. 


the  structure,  arrangements,  and  condition  of  the  premises,  whether  the 
same  are  suitahle  for  the  reception  of  the  patients  proposed  to  he  received 
therein,  and  the  commissioners  shall  transmit  to  the  clerk  of  the  peace 
for  the  county  or  borough  a  report  in  reference  to  such  application ;  and 
no  licence  shaU  be  granted  by  the  justices  of  the  county  or  borough,  in 
pursuance  of  such  application,  until  the  report  of  the  commissioners 
with  reference  thereto  has  been  received  by  the  said  clerk  of  the  peace, 
and  taken  into  consideration  by  the  justices  in  general  or  quarter  or 
special  sessions  assembled. 

Where  a  licence  is  granted  by  the  justices  of  a  county  or  borough  in 
respect  of  a  house  not  previously  licensed,  such  hcenoe  shall,  as  nearly 
as  conveniently  may  be,  be  according  to  the  form  in  the  schedule 
marked  A.  to  this  Act,  instead  of  in  the  form  prescribed  by  the  "  Lunacy 
Act,"  chapter  one  hundred. 

Sect.  15.  Before  the  consent  of  any  visitors  is  given  (a)  to  any  addi- 
tion or  alteration  being  made  in  or  about  any  Ucensed  house,  or  the  ap- 
purtenances, the  notice  of  the  proposed  addition  or  alteration,  and  plan 
thereof,  and  accompanying  description  given  to  the  clerk  of  the  peace,  or 
copies  thereof  respectively,  shall  be  transmitted  by  him  to  the  commis- 
sioners, who  shall,  after  making  or  causing  to  be  made  such  inquiries  or 
inspection  (if  any)  as  tiiey  may  deem  proper,  transmit  to  the  said  clerk 
of  the  peace  a  report  stating  their  approval  or  disapproval  thereof ;  and 
the  visitors  shall  not  consent  to  such  addition  or  alteration  until  they 
have  received  and  considered  such  report. 

Sect.  16.  Whereas  by  the  second  section  of  the  "  Lunacy  Act,"  chapter 
ninety-six  (J),  it  is  enacted,  "  that  no  person  having,  after  the  passing  of 
the  'Lunacy  Act,'  chapter  one  hundred,  received  for  the  first  time  a 
licence  for  the  reception  of  lunatics,  or  thereafter  receiving  for  the  first 
time  such  licence,  shall  receive  a  licence  unless  he  resides  on  the  pre- 
mises licensed,  and  no  two  or  more  persons  having,  after  the  passing  of 
the  last-mentioned  Act,  received  for  the  first  time  a  joint  licence  for  the 
reception  of  lunatics,  or  thereafter  receiving  for  the  finest  time  such  joint 
licence,  shall  receive  such  Ucence  unless  they  or  one  of  them  should 
reside  on  the  premises  licensed : "  And  whereas  it  is  expedient  that  in 
the  licensed  houses  to  which  the  said  section  does  not  apply,  by  reason 
of  the  proprietor  or  proprietors  thereof  having  first  received  a  licence 
prior  to  the  date  mentioned  in  the  said  section,  the  following  provision 
shall  be  made :  Be  it  enacted, 

That  in  all  cases  of  licensed  houses,  where  the  proprietor  or  pro- 
prietors thereof  have  first  received  their  licence  or  licences  before  the 
date  of  the  passing  of  the  "  Lunacy  Act,"  chapter  one  hundred,  the  phy- 
sician, surgeon,  or  apothecary  required  by  Act  of  Parliament  to  reside  in 
or  visit  such  house  shall  be  approved,  in  the  case  of  a  house  licensed  by 
the  commissioners,  by  the  commissioners,  and  in  the  case  of  a  house 
licensed  by  justices,  by  the  justices ;  and  any  proprietor  of  a  licensed 
house  to  which  this  section  applies  who  permits  any  physician,  surgeon, 
or  apothecary  who  has  not  been  approved  by  the  commissioners,  or  by 
the  justices,  as  the  case  may  be,  to  reside  in  or  visit  at  such  house  in 
such  capacity  as  aforesaid  for  a  period  exceeding  one  calendar  month, 
shall  incur  a  penalty  not  exceeding  five  pounds  for  every  day  beyond 
such  month  during  which  such  physician,  surgeon,  or  apothecary  so 
resides  or  visits ;  the  above-mentioned  period  of  one  month  shall  be 
reckoned  in  the  case  of  a  physician,  surgeon,  or  apothecary  so  resident 
or  visiting  at  the  time  of  the  passing  of  this  Act  from  the  date  of  the 
passing  ttiereof,  and  in  the  case  of  any  fresh  appointment  of  any  such 


(«)  See  8  &  9  Vict.  c.  100,  s.  26, 
ante,  683. 


(4)  See  ante,  714. 
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physician,  surgeon,  or  apothecary  as  aforesaid  from  the  date  of  such     3.  Private 
appointment.  Lunatic 

Asylums. 

Sect.  17.  If  any  person  empowered  by  licence  issued  under  the  "  Lu-  ^ 

aacy  Act,"  chapter  one  hundred,  to  employ  his  house  and  premises  for   F?""}'^  °" '"'  , 

the  reception  of  lunatics  receives  into  his  house  any  patients  beyond  the  ii™]^f 

number  specified  in  his  licence,  or  fails  to  comply  with  the  regulations 

of  his  hcence  in  respect  of  the  sex  of  the  patients  to  be  received,  or  the 

class  of  patients,  whether  private  or  not,  to  be  received,  he  shall,  in 

respect  of  each  patient  received  in  contravention  of  his  licence,  incur  a 

penalty  not  exceeding  fifty  pounds. 

Sect.  18.  It  shall  be  lawful  for  the  proprietor  or  superintendent    of  Extension  of 
any  licensed  house,  with  the  previous  assent  in  writing  of  two  or  more   F^"» '°.  '"''^ 
of  the  commissioners,  or  in  the  case  of  a  house  licensed  by  justices  of  two   ^^^^'a^, 
or  more  of  the  visitors,  to  entertain  and  keep  in  such  house  as  a  boarder 
for  such  time  as  may  be  specified  in  the  assent  any  person  who  may  have 
been  within  five  years  immediately  preceding  the  giving  of  such  assent  a 
patient  in  any  asylum,  hospital,  or  licensed  house,  or  under  care  as  a 
single  patient. 

Admission  and  Visitation  of  Patients. 

Sects.  19  to  21,  inclusive,  relate  to  county  asylums,  etc.,  and  will  be 
found  ante  (tit.  "  County  Asylums  "),  672,  b73. 

Sect.  22.  When  a  person  has  been  found  lunatic  by  inquisition  an  Order  for  recep- 
order,  signed  by  the  committee  appointed  by  the  Lord  Chancellor,  and  ^"taSon"<ff  per. 
having  annexed  thereto  an  office  copy  of  the  order  appointing  such  com-   sons  found 
mittee,  shall  be  a  sufiicient  authority  for  the  reception  of  such  person   ^"Jon" '"''  ''"^""" 
into  any  asylum,  hospital,  Kcensed  house,  o/  other  house,  without  any 
further  order  or  any  such  medical  certificates  as  are  required  by  section 
ninety  of  the  "  Lunacy  Act,"  chapter  one  hundred  (6),  and  sections  four 
and  eight  of  the  "  Lunacy  Act,"  chapter  ninety-six  (c),  and  the  provi- 
sions of  the  section  ninety  of  the  "Lunacy  Act,"  chapter  one  hun- 
dred (ft),  as  to  the  visitation  of  every  single  patient  once  in  every  two 
weeks  by  a  physician,  surgeon,  or  apothecary,  shall  not  apply  to  any 
person  found  lunatic  by  inquisition  as  aforesaid. 

Sect.  23.  No  order  for  the  reception  of  a  private  patient  into  any   Persons  signing 
asylum  or  registered  hospital,  licensed,  or  other  house,  made  in  pursu-   "ton  to  havt?™en 
ance  of  the  "  Lunacy  Acts,"  chapters  ninety-six  {d)  and  ninety-seven,  or  patient  within 
either  of  them,  shall  authorize  the  reception  of  such  patient  after  the   o"*  month, 
expiration  of  one  calendar  month  from  its  date,  nor  unless  the  person 
subscribing  such  order  has  himself  seen  the  patient  within  one  month 
prior  to  its  date,  nor  unless  a  statement  of  the  time  and  place  when  such 
person  last  saw  the  patient  is  added  to  such  order. 

Sect.  24.  The  following  persons  shall  be  prohibited  from  signing  any  Certain  persons 
certificate  or  order  for  the  reception  of  any  private  patient  into  any  g'^g'orferaTor 
licensed  or  other  house : —  admission. 

First.  Any  person  receiving  any  percentage  on  or  otherwise  interested 
in  the  payments  to  be  made  by  or  on  account  of  any  patient  received 
into  a  licensed  or  other  house : 
'Second.  Any  medical  attendant  as  defined  by  the  "Lunacy  Act" 
chapter  one  hundred. 


(«)  See  16  &  17  Vict.  c.  96,  s.  6, 
ante,  716. 

{b)  See  ante,  700. 


■  (c)  See  ante,  714,  716. 
(a!)  See  16  &  17  Vict.  c.  96,  ss.  4, 7j 
and  8,  ante,  714,  716. 
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Transmission  of 
documents  to 
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Sect.  25.  Where  an  order  is  made,  in  pursuance  of  the  "Lunacy- 
Acts,"  or  any  of  them,  for  the  reception  of  any  private  or  pauper  lunatic 
into  any  asylum,  registered  hospital,  or  licensed  house,  there  shall  he 
inserted  in  every  such  order,  wherever  it  he  possible,  the  name  and 
address  of  one  or  more  of  the  relations  of  the  lunatic ;  and  in  the  event 
of  his  death  it  shall  be  the  duty  of  the  clerk  of  such  asylum,  the  super- 
intendent of  such  hospital,  and  the  proprietor  or  superintendent  of  such 
licensed  house,  to  send  by  post  notice  of  his  death  in  a  prepaid  letter 
addressed  to  such  relation  or  one  of  such  relations. 

Sect.  26.  The  order  and  certificate  required  by  law  for  the  detention 
of  a  patient  as  a  pauper  shall  extend  to  authorize  his  detention,  although 
it  may  afterwards  appear  that  he  is  entitled  to  be  classified  as  a  private 
patient ;  and  the  order  and  certificates  required  by  law  for  the  detention 
of  a  patient  as  a  private  patient  shall  authorize  his  detention,  although 
it  may  afterwards  appear  that  he  ought  to  be  classified  as  a  pauper 
patient. 

■  Sect.  27.  Where  any  medical  certificate  upon  which  a  patient  has 
been  received  into  any  asylum,  registered  hospital,  licensed  or  other 
house,  or  either  of  such  certificates,  is  deemed  by  the  commissioners  in- 
correct or  defective  (a),  and  the  same  are  or  is  not  duly  amended  to  their 
satisfaction  within  fourteen  days  after  the  reception  by  the  superinten- 
dent or  proprietor  of  such  asylum,  registered  hospital,  or  licensed  or 
other  house  of  a  direction  or  writing  from  the  commissioners  requiring 
amendment  of  the  same,  the  commissioners  or  any  two  of  them  may,  if 
they  see  fit,  make  an  order  for  the  patient's  discharge. 

Sect.  28.  The  documents  required  by  the  "  Lunacy  Act,"  chapter  one 
hundred,  sections  fifty-two  (6)  and  ninety  (c),  and  the  "Limacj^  Act," 
chapter  ninety-seven,  sec^jon  eighty-nine  (d),  to  be  sent  to  the  commis- 
sioners in  lunacy,  after  two  clear  days,  and  before  the  expiration  of 
seven  clear  days  from  the  day  on  which  any  private  patient  has  been 
received  into  any  hcensed  house,  registered  hospital,  or  asylum,  shall, 
vrith  the  exception  of  the  statement  now  required  to  be  subjoined  to  the 
notice  of  admission  into  any  asylum,  hospital,  or  licensed  house,  be 
transmitted  to  the  said  commissioners  within  one  clear  day  from  tlie  day  on 
which  any  patient  has  been  received  into  any  such  house,  hospital,  or 
asylum  as  aforesaid,  and  the  said  sections  shall,  so  far  as  relates  to  tlie 
said  documents,  other  than  the  said  statement,  be  construed  as  if  the 
words  "  one  clear  day "  were  substituted  therein  for  the  words  "  after 
two  clear  days,  and  before  the  expiration  of  seven  clear  days  ;"  never- 
theless the  said  excepted  statement  shall  be  transmitted  as  heretofore, 
save  that  it  shall  be  separate  from  the  said  notice,  and  shall  refer  to  the 
order  of  admission  by  the  date  thereof,  instead  of  referring  to  it  as  the 
above  notice,  and  the  words  referring  to  the  said  statement  as  being 
subjoined  shall  be  omitted  in  the  said  notice. 

Sect.  29.  Every  licensed  house  may  be  visited  at  any  time,  and  if 
situate  within  their  immediate  jurisdiction  shall  be  visited  twice  at  least 
in  every  year  by  any  one  or  more  of  the  commissioners,  in  addition  to  the 
visits  now  required  to  be  made  by  two  at  least  of  the  conamissioners ; 
and  if  not  within  the  immediate  jurisdiction  of  the  commissioners,  may 
be  visited  at  any  time,  and  shall  be  visited  twice  at  least  in  every  year 
by  one  or  more  of  the  visitors,  in  addition  to  the  visits  now  required  J;o 
be  made  by  two  at  least  of  the  visitors. 

Every  commissioner  visiting  alone  shall  have  the  same  powers  as  two 


{a)  See  16  &  17  Vict.  c.  96,  s.  11, 
nte,  717  ;  and  o.  97,  s.  87,  ante,  636. 
{b)  See  ante,  689. 


(c)  See  ante,  700. 

(d)  See  ante,  636. 
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commissioners  would  have  under  section  sixty-one  {a)  of  the  "  Lunacy 
Act,"  chapter  one  hundred ;  and  all  the  provisions  of  the  said  Act  con- 
tained in  sections  sixty-three,  sixty-four,  sixty-five,  sixty-six,  and  sixty- 
seven  {b)  shall  apply  to  a  commissioner  or  visitor  visiting  alone,  as  the 
case  may  be,  in  the  same  manner  as  they  would  apply  imder  the  said  Act 
to  two  or  more  commissioners  or  two  or  more  visitors  visiting  together. 

Sect.  30.  Any  one  or  more  of  the  commissioners  may  at  any  time   Single  commis- 
visit  every  asylum  and  hospital  for  lunatics,  and  every  gaol  in  which   asylums  ^d" 
there  may  be,  or  alleged  to  be,  any  lunatic,  in  addition  to  the  visits  now   gaols, 
required  or  empowered  to  be  made  by  two  at  least  of  the  commissioners, 
and  every  commissioner  so  visiting  alone  shall  have  the  same  powers  as 
two  or  more  commissioners  would  perform  and  have,  in  the  case  of  an 
asylum  or  gaol,  in  pursuance  of  the  one  hundred  and  tenth  section  (c)  of 
the  "  Lunacy  Act,"  chapter  one  hundred,  and  in  the  case  of  a  hospital  in 
pursuance  of  section  sixty-one  {d)  of  the  "  Lunacy  Act,"  chapter  one 
hundred. 

Sect.  31.  Where  upon  the  visitation  of  any  workhouse  by  any  two  or   Power  to  remove 
more  of  the  commissioners  in  lunacy  it  appears  to  them  that  any  lunatic   '""^}°  *"''"? 
or  alleged  lunatic  therein  is  not  a  proper  person  to  be  kept  in  a  work-   asylum, 
house,  they  may  by  an  order  under  their  hands  direct  such  lunatic  to  be 
received  into  an  asylum,  and  any  order  so  made  shall  have  the  same 
efiect,  and  be  obeyed  by  the  same  persons,  and  subject  them  to  the  same 
penalties  in  case  of  disobedience,  as  an  order  made  by  a  justice  for  the 
reception  of  a  lunatic  into  an  asylum  under  the  sixty- seventh  section  of  y 

the  "  Lunacy  Act,"  chapter  ninety-seven :  Provided  always,  that  it  shall 
be  lawful  for  the  guardians  of  the  union  or  parish  to  which  any  work- 
house belongs  to  appeal  against  such  order  at  any  time  within  one 
calendar  month  from  the  making  thereof  to  her  Majesty's  principal 
secretary  of  state  for  the  home  department,  who  shall  thereupon  exercise 
the  power  given  to  him  by  section  one  hundred  and  thirteen  (e)  of  the 
"  Lunacy  Act,"  chapter  one  hundred,  save  that  he  shall  not  appoint 
thereunder  the  commissioners  who  made  the  order  appealed  against,  or 
either  of  them ;  and  the  order  in  the  matter  of  the  secretary  of  state, 
made  upon  the  report  of  the  special  visitation,  shall  be  binding  on  aU 
parties  concerned. 

Sects.  32  and  33  relate  to  the  removal  of  single  pauper  patients  to 
asylums,  and  wiU  be  found  ante  (tit.  "  County  Asylums  "),  674. 

Sect.  34.  The  superintendent  of  every  asylum  shall,  once  at  the  least  statement  of 

in  each  half  year,  transmit  to  the  guardians  of  every  union  and  of  every  paupe'r°iunatics 

parish  under  a  board  of  guardians,  and  the  overseers  of  every  parish  not  to  be  transmitted 

in  a  union  nor  under  a  board  of  guardians,  a  statement  of  the  condition  *"  K^ardians. 
of  every  pauper  lunatic  chargeable  to  such  union  or  parish. 

Sect.  35.  The  inquiries  authorized  to  be  made  under  section  sixty-four   Amendment  of 
of  the  "  Lunacy  Act,"  chapter  one  hundred  (/),  or  under  section  ninety-   vtet.  c*ioo!  *  ' 
two  of  the  same  Act  (g),  and  the  provisions  amending  the  same,  may  in- 
clude inquiries  as  to  the  moneys  paid  to  the  superintendent  or  proprietor 
on  account  of  any  lunatic  under  the  care  of  such  superintendent  or 
proprietor. 

Sect.  36.  The  proprietor  of  every  licensed  house  within  the  jurisdiction  Copies  of  entries 
of  visitors  appointed  by  justices  shall,  within  three  days  after  a  visit  by  and°'^itors.°''"' 
the  visiting  commissioners  or  commissioner,  transmit  a  true  and  perfect 


la)  See  ante,  692. 
\b)  See  ante,  693,  694. 
\c)  See  ante,  707. 
\d)  See  ante,  692. 


e)  See  ante,  708. 
/)  See  ante,  693. 
'y)  See  ante,  701. 
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copy  of  the  entries  made  by  them  or  him  in  the  '  Visitors'  Book,'  the 
'  Patients'  Book,'  and  the  '  Medical  Visitation  Book '  respectively,  dis- 
tinguishing the  entries  in  the  several  books,  to  the  clerk  of  the  visitors 
as  well  as  to  the  commissioners  (a),  and  the  copies  so  transmitted 
to  the  clerk  of  the  visitors  of  all  such  entries  in  the  'Visitors' 
Book  '  relating  to  any  such  licensed  house,  and  made  since  the  grant  or 
last  renewal  of  the  licence  thereof,  shall  be  laid  before  the  justices  on 
taking  into  consideration  the  renewal  of  the  licence  to  the  house  to 
which .  such  entries  relate ;  and  every  such  proprietor  as  aforesaid  who 
shall  omit  to  transmit  as  hereinbefore  mentioned  a  true  and  perfect  copy 
of  every  or  any  such  entry  as  aforesaid  shall  for  every  such  omission 
forfeit  a  sum  not  exceeding  ten  pounds. 

Sect.  37.  The  visiting  committee  of  every  union,  and  of  every  parish 
under  a  board  of  guardians,  and  the  overseers  of  every  parish  not  in  a 
union  nor  under  a  board  of  guardians,  shall  once  at  the  least  in  each 
quarter  of  a  year  enter  in  a  book  to  be  provided  and  kept  by  the  master 
of  the  workhouse  such  observations  as  they  may  think  fit  to  make 
respecting  the  dietary,  accommodation,  and  treatment  of  the  lunatics  or 
alleged  lunatics  for  the  time  being  in  the  workhouse  of  their  union  or 
parish,  and  the  book  containing  the  observations  made  in  pursuance  of 
this  section  by  the  visiting  guardians  or  overseers  shall  be  laid  by  the 
master  before  the  commissioner  or  commissioners  on  his  or  their  next 
visit. 

Miscellaneous  Clauses. 

Sect.  38.  Section  eighty-six  of  the  "  Lunacy  Act,"  chapter  one  hun- 
dred, and  section  seventeen  of  the  Act  eighteenth  and  nineteenth  Vic- 
toria, chapter  one  hundred  and  five,  shall  extend  to  authorize  the  pro- 
prietor or  superintendent  of  any  licensed  house  or  hospital,  with  such 
consent,  and  to  be  given  on  such  approval  as  thereby  required,  to  permit 
any  patient  to  be  absent  from  such  hospital  or  house  upon  trial  for  such 
period  as  may  be  thought  fit : 

Two  of  the  commissioners,  as  regards  any  hospital  or  any  licensed 
house,  and  two  of  the  committee  of  governors  of  any  hospital,  and  two 
of  the  visitors  of  any  licensed  house,  as  regards  any  licensed  house 
within  the  jurisdiction  of  visitors,  may  of  their  own  authority  permit  any 
pauper  patient  therein  to  be  absent  from  such  hospital  or  house  upon 
trial  for  such  period  as  they  may  think  fit,  and  may  make  or  order  to  be 
made  an  allowance  to  such  pauper  not  exceeding  what  would  be  the 
charge  for  him  in  such  hospital  or  house,  which  allowance  shall  be 
charged  for  him  and  be  payable  as  if  he  were  actually  in  such  hospital 
or  house,  but  shall  be  paid  over  to  him,  or  for  his  benefit,  as  the  said 
commissioners  or  visitors  may  direct : 

In  case  any  person  so  allowed  to  be  absent  on  trial  for  any  period  do 
not  return  at  the  expiration  thereof,  and  a  medical  cei-tificate  as  to  his 
state  of  mind  certifying  that  his  detention  as  a  lunatic  is  no  longer 
necessary  be  not  sent  to  the  proprietor  or  superintendent  of  such  licensed 
house  or  hospital,  he  may  at  any  time  within  fourteen  days  after  the 
expiration  of  the  same  period  be  retaken  as  in  the  case  of  an  escape. 

Sect.  39.  If  any  officer  or  servant  in  any  hospital  or  licensed  house 
through  wiKul  neglect  or  connivance  permits  any  patient  to  escape  from 
such  hospital  or  licensed  house,  or  secretes  or  abets  or  connives  at  the 
escape  of  any  patient  from  such  hospital  or  Ucensed  house,  he  shall  for 
every  such  ofience  incur  a  penalty  not  exceeding  twenty  pounds. 

Correspondence         Sect.  40.  Every  letter  written  by  a  private  patient  in  any  asylum,  hos- 

o(  private  pa-        pital,  or  licensed  house,  or  by  any  single  patient,  and  addressed  to  the 

'■  commissioners  in  lunacy  or  committee,  or  in  tlie  case  of  houses  witliin 
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natics.. 


(«)  See  8  &  9  Vict.  c.  100,  s.  67,  ante,  694. 
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the  jurisdiction  of  visitors  to  the  visitors  or  any  of  them,  shall,  unless 
special  regulations  to  the  contrary  have  been  given  by  such  conunissioners 
Dr  visitors,  be  forwarded  unopened. 

Every  letter  written  by  a  private  patient  in  any  asylum,  hospital,  or 
licensed  house,  or  by  any  single  patient,  and  addressed  to  any  person 
ather  than  the  commissioners  or  committee  or  visitors  or  one  of  them, 
shall  be  forwarded  to  the  person  to  whom  it  is  addressed,  unless  the 
superintendent  in  the  case  of  an  asylum  or  hospital,  the  proprietor  in  the 
Base  of  a  Hcensed  house,  and  the  person  having  the  charge  of  a  single 
patient  in  the  case  of  a  single  patient,  prohibit  the  forwai-ding  of  such 
letter,  by  indorsement  to  that  effect  under  his  hand  on  the  letter,  in 
which  case  he  shall  lay  all  letters  so  indorsed  before  the  visiting  com- 
missioners, committee,  or  visitors,  as  the  case  may  be,  on  their  next  visit. 

Any  superintendent,  proprietor,  or  person  in  charge  of  a  single  patient 
failing  to  comply  with  the  provisions  of  this  section  as  to  lajdng  any  letter 
before  the  commissioners  or  committee  or  visitors  that  is  not  forwarded 
to  the  address  of  the  person  to  whom  it  is  directed,  or  being  privy  to  the 
detention  by  any  other  person  of  any  letter  detained  in  contravention  of 
this  section,  shall  incur  a  penalty  not  exceeding  twenty  pounds  in  respect 
of  each  oifence ;  and  any  person  detaining  any  letter  in  contravention  of 
this  section  shall  incur,  in  respect  of  each  letter  so  detained,  a  peaialty 
not  exceeding  twenty  pounds. 

Sect.  41.  Every  person  having  the  care  or  charge  of  a  single  patient 
shall,  in  addition  to  the  notice  required  to  be  given  by  the  ninetieth 
section  of  the  "  Lunacy  Act,"  chapter  one  hundred  {a),  before  the  expira- 
tion of  seven  clear  days  from  the  day  on  which  he  has  taken  the  patient 
under  his  care  or  charge,  transmit  to  the  commissioners  a  statement  of 
the  condition  of  the  patient,  according  to  the  form  in  schedule  F.  an- 
nexed to  the  said  last-mentioned  Act,  such  statement  to'be  signed  by  the 
physician,  surgeon,  or  apothecary  visiting  the  patient  in  pursuance  of 
the  ninetieth  section  of  the  "  Lunacy  Act,"  chapter  one  hundred. 

If  any  person  having  the  care  or  charge  of  a  single  patient  fails  to 
transmit  such  statement  as  aforesaid  within  such  time  as  is  reqiiired  by 
this  section,  he  shall  be  guilty  of  a  misdemeanour. 

Sect.  42.  In  the  case  of  single  patients  the  commissioners  may  from 
time  to  time  make  regulations  as  to  the  form  of  and  the  partioiilars 
to  be  entered  in  the  '  Medical  Visitation  Book,'  required  to  be  kept  by 
the  ninetieth  section  of  the  "Lunacy  Act,"  chapter  one  hundred  (h), 
and  if  the  person  having  the  care  or  charge  of  a  single  patient  fails 
to  comply  with  the  regulations  so  made,  he  shall  in  respect  of  each 
offence  incur  a  penalty  not  exceeding  five  pounds. 

Sect.  43.  If  there  be  no  person  capable  or  quaUfied,  under  section 
seventy-two  or  section  seventy- three  (e)  of  the  said  "  Lunacy  Act," 
chapter  one  hundred,  to  direct  the  discharge  or  removal  of  any  such 
patient  as  therein  mentioned  from  any  registered  hospital  or  licensed 
house,  the  commissioners  may  order  the  discharge  or  removal  of  such 
patient,  as  they  may  think  fit. 

Sect.  44.  The  superintendent  of  every  asylum,  and  every  person  having 
the  care  or  charge  of  a  single  patient,  shall,  in  the  event  of  the  death  of 
any  patient,  transmit  to  the  coroner  of  the  county  or  borough  the  same 
statement  as  is  required  by  law  to  be  transmitted  in  the  case  of  the 
death  of  any  patient  in  any  hospital  or  licensed  house  (d),  and  if  such 
coroner,  after  receiving  such  statement,  thinks  that  any  reasonable  sus- 
picion attends  the  cause  and  circumstances  of  the  death  of  such  patient, 
he  shall  summon  a  jury  to  inquire  into  the  ofrcumstances  of  such  death. 
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s 


See  ante,  700. 
b)  See  mite,  700. 
(c)  See  ante,  696. 


(d)  See  16  &  17  Vict.  c.  96,  s.  19, 
ante,  719. 
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Any  superintendent  or  person  in  charge  who  makes  default  in  com- 
plying with  the  requisitions  of  this  section  shall  be  guUty  of  a  mis- 
demeanour. 

Sect.  45.  Relating  to  the  chargeabiUty  of  pauper  lunatics,  will  be 
found  ante  (tit.  "  County  Asylums"),  675. 

Sect.  46.  Any  two  or  more  commissioners  or  visitors,  in  exercise  of  the 
powers  given  to  them  by  the  one  hundredth  section  of  the  "Lunacy 
Act,"  chapter  one  hundred  (a),  may,  if  they  think  fit,  examine  on  oath 
any  person  appearing  before  them  as  a  witness,  notwithstanding  a  sum- 
mons may  not  have  been  served  on  him  in  pursuance  of  the  said  section. 

Sect.  47.  The  term  physician,  surgeon,  or  apothecary,  wherever  used 
in  the  "  Lunacy  Acts,"  shall  mean  a  person  registered  under  "  The  Medi- 
cal Act,"  passed  in  the  session  holden  in  the  twenty-first  and  twenty- 
second  years  of  the  reign  of  her  present  Majesty,  chapter  ninety. 

Sect.  48,  repealing  part  of  sect.  132  of  the  16  &  17  Vict.  c.  97,  will  be 
foimd  ante  (tit.  "  County  Asylums  "),  676. 


Schedule  A. 

Form  of  Licence  (b). 

Know  all  men,  That  we,  the  undersigned  justices  of  the  peace,  acting  in  and  for 
in  general  [or  quarter  or-  special]  sessions  assembled,  do  hereby  certify 
that  A.  S.  of  in  the  parish  of  in  the  county  of 

hath  delivered  to  the  cleric  of  the  peace  a  plan  and  description  of  a  house  and  pre- 
mises proposed  to  be  licensed  for  the  reception  of  lunatics,  situate  at 
in  the  county  of  and  which  has  not  been  previously  licensed  for  that  pur- 

pose, and  hath  applied  to  us  for  a  licence  thereof:  And  whereas  the  particulars  of 
the  said  application  haoe  been  transmitted  to  the  commissioners  in  lunacy,  and  their 
report  in  reference  to  the  said  application  has  been  received,  and  has  been  taken  into 
consideration  by  us ;  and  we,  ha/ving  considered  and  approved  the  application,  do 
hereby  authorize  and  empower  the  said  A.  B.  {he  intending  or  not  intending  to 
reside  tJterein)  to  use  and  empl&y  tlie  said  house  and  premises  for  the  reception  of 
male  [or  female,  or  male  ami  female']  lunatics,  of 

whom  not  more  than  shall  be  private  patients,  for  the  space  of 

calendar  months  from  this  date. 

Given  under  our  hands  and  seals,  this  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and 

Witness,  Y.  Z.,  Clerk  of  the  Feaee. 


Schedule  B. 
For  this  schedule  see  ante  (tit.  "  County  and  Public  Asylums  "),  676. 


JHa^tstrates. 


[5  &  6  Wm.  4,  c.  76,  B.  99 ;  11  &  12  Vict.  c.  42,  a.  29  ;  . 
21  &  22  Vict.  D.  73  ;  26  &  27  Vict.  c.  97.] 


.  43,  s.  : 


As  early  as  1837  provision  was  made  for  the  appointment  of  police 
magistrates  in  boroughs ;  and  by  a  recent  Act  police  magistrates  may 
now  be  appointed  in  large  tovms  which  are  not  boroughs. 

By  the  5  &  6  WiU.  4,  c.  76,  s.  99,  if  the  council  of  any  borough  shall 
think  it  reqmsite  that  a  salaried  police  magistrate  or  magistrates  be 
appointed  within  such  borough,  such  council  is  hereby  empowered  to 


S! 


'a)  See  ante,  704. 

%  See  8  &  9  Vict.  c.  100,  s.  30, 


OMte,  684,  and  sect.  14  of  this  Act, 
ante,  729. 


magistrates. 
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make  a  bye-law  fixing  the  amount  of  the  salary  which  he  or  they  are  to    Magistrates. 

receive  in  that  behalf,  and  such  bye-law  so  made  by  any  council  as    

aforesaid  shall  be  transmitted  to  one  of  his  Majesty's  principal  secre- 
taries of  state  ;  and  it  shall  be  lawful  thereupon  for  his-  Majesty,  if  he 
shall  think  fit,  to  appoint  one  or  more  fit  persons  according  to  the 
number  fixed  in  the  said  bye-law  (being  barristers-at-law  of  not  less  than 
five  years'  standing)  to  be  during  his  Majesty's  pleasure  police  magistrate 
or  magistrates,  and  a  justice  or  justices  of  the  peace  for  such  borough,  and 
to  direct  that  such  sum  shall  be  paid  quarterly  out  of  the  borough  fund 
of  such  borough  as  will  be  sufficient  to  pay  such  yearly  salary  to  each  of 
the  justices  so  assigned  as  last  aforesaid,  not  exceeding  in  the  whole  the 
salary  mentioned  in  the  prayer  of  such  petition,  clear  of  all  fees  or 
deductions,  as  to  his  Majesty  shaU  seem  fit,  and  the  treasurer  of  such 
borough  shaU  thereupon  pay  to  each  justice  so  assigned  as  last  aforesaid 
out  of  the  borough  fund  of  such  borough  the  salary  so  directed  to  be  paid 
by  four  equal  quarterly  payments,  and  ia  the  same  proportion  up  to  the 
time  of  the  death  of  such  justice  or  his  ceasing  to  act  under  such 
assignment  as  aforesaid ;  Provided  that  in  every  case  of  vacancy  of  the 
oflBce  of  police  magistrate  in  any  borough  aforesaid,  no  new  appoint- 
ment of  police  magistrate  in  such  borough  shall  be  made  untU.  the 
council  shall  again  make  application  to  one  of  his  Majesty's  principal 
secretaries  of  state  in  that  behalf,  and  as  in  the  case  of  the  first  appoint- 
ment of  a  police  magistrate  in  such  borough. 

By  the  26  &  37  Vict.  c.  97,  entitled  "  An  Act  to  enable  Cities,  Towns, 
and  Boroughs  of  Twenty-five  thousand  Inhabitants  and  upwards  to 
appoint  Stipendiary  Magistrates  "  [28th  July,  1863] ,  after  reciting  that  the 
execution  of  the  office  of  justice  of  the  peace  within  popidous  cities  and 
places  in  England  and  Wales  has  become  difficult  and  burdensome,  the 
great  and  increasing  extent  of  the  populations  therein,  and  the  difficult 
and  important  legal  questions  that  arise  under  various  public  and  local 
Acts,  creating  unreasonable  demands  upon  the  time  of  justices :  And 
whereas  there  is  reason  to  believe  that  such  cities  and  places  would 
secure  the  services  of  stipendiary  magistrates  for  the  more  speedy  and 
effectual  execution  of  the  said  office,  the  better  protection  of  the  persons 
and  properties  of  the  inhabitants,  and  the  advantage  of  the  public,  if 
provision  were  made  by  authority  of  Parliament  for  the  appointment  of 
such  magistrates :  it  is  enacted  as  follows : — 


Sect. 
1863." 


1.  This  Act  may  be  cited  as  "  The  Stipendiary  Magistrates  Act,   Short  title. 


Sect.  2.  In  the   construction  of  this  Act  the  following  words    and   interpraiatlon  of 
expressions  shall  have  the  meanings  hereby  assigned  to  them,  unless  t*™"- 
they  be  repugnant  to  or  inconsistent  with  the  context  or  subject  matter 
in  connection  with  which  they  are  used ;  that  is  to  say, — 

The  words  "  city '  or  "  place  "  shall  mean  any  city  or  place,  not  a 
municipal  corporation,  wherein  the  "  Public  Health  Act,"  "  Local 
Government  Act,"  or  "Local  Improvement  Act"  is  or  shall  be  in 
operation,  and  shall  comprise  the  whole  area  to  which  the  "  Public 
Health  Act,"  "  Local  Government  Act,"  or  "  Local  Improvement 
Act "  shall  extend,  provided  there  is  a  population  within  such  area 
of  twenty-five  thousand  persons ;  and  provided  such  place  is  not  in- 
cluded in  any  district  for  which  a  stipendiary  magistrate  is  acting 
by  virtue  of  any  Act  of  Parliament : 

The  expression  "  local  board  "  shall  mean  the  board  appointed  under 
any  of  such  Acts : 

The  word  "county"  sha,!!  mean  county,  riding,  parts,  liberty,  or 
division : 

The  word  "jurisdiction  "  shall  include  the  entu-e  area  of  a  city  or 
place  to  which  any  of  such  Acts  shall  extend : 
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Power  to  local 
board  to  make 
a  bye.lair  as  to 
salary  to  be  fixed, 
on  which  Crowa 
may  appoint  a 
justice. 


Local  board  to 
provide  and  fur- 
nish a  police 
ofiice. 


Justice  need  not 
be  qualified  by 

estate; 


This  Act  shall  not  extend  to  the  City  of  London,  or  to  any  city  or 
place  which  is  now  incorporated  or  shall  be  incorporated  under  the 
provisions  of  the  5  &  6  Will.  4,  c.  76. 
Sect.  3.  If  any  local  board  of  any  city  or  place  shall,  by  a  majority  of 
not  less  than  two-thirds  of  the  number  of  such  board,  think  it  expedient 
that  a  stipendiary  magistrate  should  be  appointed  to  execute  the  oflBce  of 
a  justice  of  the  peace  within  any  city  or  place,  such  local  board  is 
hereby  empowered,  by  a  like  majority,  to  make  a  bye-law  or  minute  fix- 
ing the  amount  of  the  salary  which  he  is  to  receive  in  that  behalf,  sub- 
ject to  the  approval  of  one  of  her  Majesty's  principal  secretaries  of  state, 
and  such  bye-law  or  minute  shall  be  transmitted  to  one  of  her  Majesty's 
principal  secretaries  of  state,  and  it  shall  be  lawful  thereupon  for  her 
Majesty,  if  she  shall  think  fit,  to  appoint  a  fit  person,  being  a  barrister- 
at-law  of  not  less  than  five  years'  standing,  to  be,  during  her  Majesty's 
pleasure,  police  magistrate  and  a  justice  of  the  peace  for  such  city  or 
place,  and  to  order  that  such  sum  shall  be  paid  quarterly  out  of  the  local 
improvement  rate  of  such  city  or  place  as  wiU  be  sufficient  to  pay  such 
yearly  salary  to  the  said  justice  so  assigned  as  aforesaid,  not  exceeding 
in  the.  whole  the  salary  mentioned  in  such  bye-law  or  minute  so  approved 
as  aforesaid,  clear  of  all  fees  or  deductions,  as  to  her  Majesty  shall  seem 
fit ;  and  the  treasurer  of  such  local  board  shall  pay  to  the  justice  so 
assigned  as  aforesaid,  out  of  the  local  improvement  rates,  the  salary  so 
directed  to  be  paid,  by  four  equal  quarterly  payments,  and  in  the  same 
proportion  up  to  the  time  of  the  death  of  such  justice  or  his  ceasing  to 
act  under  such  assignment  as  aforesaid  :  Provided  that  in  every  case  of 
vacancy  of  the  office  of  police  magistrate  in  any  city  or  place  aforesaid 
no  new  appointment  of  pohce  magistrate  in  such  city  or  place  shall  be 
made  until  the  local  board,  in  manner  hereinbefore  referred  to,  shall 
again  make  application  to  one  of  her  Majesty's  principal  secretaries  of 
state  in  that  behalf,  and  as  in  the  case  of  tiie  first  appointment  of  a 
police  magistrate  in  such  city  or  place. 

Sect.  4.  The  local  board  are  hereby  authorized  and  required  to  pro- 
vide and  furnish  a  fit  and  suitable  office,  to  be  called  the  police  office  of 
the  city  or  place,  for  the  purpose  of  transacting  the  business  of  the  jus- 
tices of  such  city  or  place,  and  to  pay  from  time  to  time,  out  of  the  local 
improvement  rates,  such  sums  as  may  be  necessary  for  providing,  up- 
holding, and  furnishing,  and  for  the  necessary  expenses  of  such  police 
office,  provided  that  no  room  in  any  house  licensed  as  a  victuaUing 
house  or  alehouse  shall  be  used  for  the  purposes  of  any  such  police 
office. 

Sect.  5.  Any  person  assigned  to  keep  the  peace  within  any  city  or  place 
under  the  provisions  of  this  Act  shall  during  the  continuance  of  such 
assignment  execute  the  duties  of  a  justice  of  the  peace  in  and  for  the 
city  and  place  for  which  he  shall  have  been  so  assigned,  although  he 
may  not  have  such  qualification  by  estate  as  is  required  by  law  in  the 
case  of  other  persons  being  justices  of  the  peace  for  a  county,  provided 
that  such  person  be  not  disqualified  by  law  to  act  as  a  justice  of  the 
peace  for  any  other  cause  or  upon  any  other  account  than  in  respect  of 
estate,  and  shall  sit  and  act  as  a  justice  of  the  peace  within  such  juris- 
diction as  aforesaid  on  all  matters  where  one  or  more  justices  are  by  law 
now  required  either  alone  or  together  with  any  other  justice  or  justices 
of  the  peace  of  the  city  or  place  wherein  his  jurisdiction  is  situate  ;  and 
that  every  summons  for  the  appearance  of  any  person,  or  warrant  to 
compel  such  appearance,  or  warrant  for  the  apprehension  of  any  person 
charged  with  any  offence,  or  search  warrant  issued  by  any  justice  of  the 
peace  acting  in  and  for  any  city  or  place  in  any  mattter  within  his  juris- 
diction, may  be  respectively  served  and  executed  within  any  county  in 
which  the  said  city  or  place  shall  be  situate,  or  within  any  distance  not 
exceeding  seven  miles  from  such  city  or  place,  and  within  such  limits  as 
aforesaid,  shall  have  the  same  force  and  effect  as  if  tiie  same  had  been 
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Power  to  magis. 
trate  to  appoint 
a  clerk,  being  an 
attomey-at-law. 


ori^nally  issued  or  subsequently  endorsed  by  a  justice  of  the  peace 

having  jurisdiction  in  the  place  where  the  same  shall  be  served  or  exe- 

cuted,  any  law,  statute,  charter,  or  usage  to  the  contrary  notwithstand- 
ing ;  and  eveiy  such  summons  and  warrant  shall  and  may  be  lawfully 
sei-ved  or  executed  within  such  limits  as  aforesaid  by  the  constable  or 
special  constable  to  whom  the  same  shall  be  directed ;  Provided  never-   but  such  justice 
theless,  that  no  such  person,  by  virtue  of  such  assignment,  shall  act  as  a   5,°"?  "'f'" 
justice  of  the  peace  at  any  Court  of  gaol  delivery,  or  general  or  quarter  (ie°UTery.  ^*° 
sessions,  or  in  maldng  or  levying  any  County  rate  or  rate  in  the  nature 
of  a  county  rate. 

Sect.  6.  It  shall  be  lawful  for  such  magistrate  and  he  is  hereby  re- 
quired to  appoint  one  fit  and  proper  person,  being  an  attomey-at-law,  in 
actual  practice  as  a  clerk,  to  be  removable  at  his  pleasure,  and  as  often 
as  there  shall  be  a  vacancy  in  the  said  office  of  clerk  to  the  magistrate 
by  death,  resignation,  removal,  or  otherwise ;  and  such  clerk  shall  attend 
(except  when  prevented  by  illness  or  some  other  sufficient  cause,  to  be 
allowed  by  such  magistrate,  who  shall  appoint  a  temporary  deputy),  at 
all  ofiicial  meetings  and  do  aU  such  work  and  transact  all  such  business 
as  is  usually  done  and  transacted  by  justices'  clerks ;  and  he  and  his 
successors  shall  be  paid  such  yearly  salary  as  the  local  board  shall  ap- 
point, subject  to  an  appeal  to  the  secretary  of  state,  who  is  hereby 
empowered  finally  to  determine  the  amount  of  the  said  salary,  for  his 
time,  trouble,  attendance,  and  expenses  in  the  execution  of  his  said 
ofiice,  by  the  local  board,  in  four  quarterly  payments,  as  hereinbefore 
directed  with  reference  to  the  payment  of  the  salary  of  the  said  magis- 
trate ;  but  he  shall  not  be  concerned,  either  by  himself  or  partner,  in  any 
matter  before  the  said  magistrate,  or  arising  out  of  or  consequent  there- 
upon in  any  other  Court,  on  pain  of  dismissal.  Such  clerk  shall  receive 
and  take  all  such  fees  as  are  authorized  to  be  taken  by  the  clerks  to  the 
justices  acting  for  the  county  within  wliich  the  said  city  or  place  is 
locally  situate :  Provided  that  a  copy  of  the  table  of  fees  shall  be  affixed 
in  the  public  office  of  every  magistrate  appointed  under  this  Act,  who 
may  remit  any  fees,  in  part  or  in  whole,  for  reasonable  cause,  a,nd  award 
such  costs  as  to  him  shall  seem  meet  to  be  paid  to  or  by  either  of  the 
parties  to  any  charge  or  complaint,  whether  or  not  a  warrant  or  summons 
shall  have  issued. 

Sect.  7.  Such  clerk  shall  pay  over  all  fees  to  the  treasurer  of  the  local 
board  once  every  quarter  of  a  year,  and  shall  keep  accounts  of  them  in 
vmting,  and  shall  at  the  same  time  render  to  the  local  board  an  account 
thereof.  All  such  fees,  together  with  all  fines,  penalties,  and  forfeitures 
hereinafter  referred  to,  shall  be  carried  by  the  treasurer  to  the  credit  of 
the  local  improvement  rate ;  provided  that  it  shall  be  lawful  for  the  local 
board,  if  it  should  become  necessary  so  to  do,  from  time  to  time  to  make 
a  rate  or  assessment  not  exceeding  one  penny  in  the  pound  in  any  one 
year  upon  all  property  rateable  to  the  improvement  rate  within  such 
city  or  place  for  the  purpose  of  raising  as  much  money  as,  together  with 
the  said  fees,  fines,  penalties,  and  forfeitures,  shall  be  sufficient  to  pay 
the  salaries  of  the  magistrate  and  his  clerk,  the  rent  and  all  other  ex- 
penses of  the  offices,  and  of  law  or  other  books,  printing  and  stationery, 
and  of  all  other  charges  and  expenses  connected  with  or  incidental  to 
the  duties  of  the  magistrate  or  his  clerk,  such  rate  or  assessment  to  be 
made,  levied,  and  enforced  either  with  and  as  part  of  such  improvement 
rate  or  to  be  separately  assessed,  levied,  and  enforced,  and  with  the 
same  powers  and  in  the  same  manner  as  the  improvement  rate.  All 
fines,  penalties,  and  forfeitures  imposed  by  such  magistrate,  save  and 
except  those  made  payable  to  the  informer  who  shall  sue  for  the  same, 
or  any  party  aggrieved,  and  those  recoverable  under  any  Act  relating  to 
the  customs,  excise,  or  post  office,  or  to  trade  or  navigation,  or  any 
branch  of  her  Majesty's  revenue,  shall  be  recovered  for  and  adjudged  to 
be  paid  to  the  said  treasurer  of  the  said  local  board,  and  shall  be  by  him 

3b2 


Clerk  disquali- 
fied from  acting 
as  attorney  in 
certain  cases. 
As  to  fees  to  be 
talten. 


Power  to  remit 
fees  and  award 

costs. 


Clerk  to  pay  over 
fees  to  treasurer. 


Fees  received  to 
form  one  general 
fund. 

Power  to  local 
board  to  make 
rates  for  pay- 
ment of  magis- 
trate, etc. 


Application  of 
fines  and  penal- 
ties. 
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As  to  penalties 
appropriated 
under  local  Acts. 


A  stipendiary 
magistrate  may 
do  alone  all  Acts 
authorized  to  be 
done  by  two  jus- 
tices. 


Foregoing  enact- 
ment to  extend 
to  Acts  required 
to  be  done  at 

petty,  sessions. 


Saving  of  juris- 
diction of  quarter 
sessions  and 
special  sessions, 
and  as  to  licences. 


Saving  as  to  me- 
tropolitan police 
magistrates. 


Magistrates 
acting  for  places 
in  the  metropo- 
litan police  dis- 
trict within 
which  no  police 
court  is  esta- 
blished may  com- 
mit certain  bf- 
lenders  to  any 
gaol  in  and  for 
the  county,  etc., 
in  which  offence 
shall  have  been 
committed. 


Stipendiary  ma- 
gistrate may  ap- 
point a  deputy 
with  approval  of 
secretary  of 
jBtate. 


Power  to  ap- 
point county 
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carried  to  the  credit  of  the  improvement  rate,  and  be  applied  as  part 
thereof :  Provided  that,  if  imder  any  local  watch  Act  such  fines,  penalties, 
and  forfeitures  shall  have  been  already  appropriated,  the  same  shall 
be  applied  as  directed  by  such  local  Act,  anything  herein  contained  to  the 
contrary  notwithstanding. 

By  the  21  &  22  Vict.  c.  73,  intituled,  "  An  Act  to  Amend  the  Law  con- 
ceming  the  Powers  of  Stipendiary  Magistrates  and  Justices  of  the  Peace 
in  certain  Cases  "  [2nd  August,  1858] ,  it  is  enacted  as  follows : 

Sect.  1.  Every  stipendiary  magistrate  appointed  for  any  city,  town, 
liberty,  borough,  place,  or  district,  sitting  at  a  police  court  or  other  place 
appointed  in  that  behalf,  shall  have  power  to  do  alone  any  act  and  to 
exercise  alone  any  jurisdiction  which  under  any  law  now  in  force,  or 
under  any  law  not  containing  an  express  enactment  to  the  contrary  here- 
after to  be  made,  may  be  done  or  exercised  by  two  justices  of  the  peace, 
and  aU  the  provisions  of  any  Act  of  Parliament  auxiliary  to  the  jurisdic- 
tion of  such  justices  shall  be  applicable  also  to  the  jurisdiction  of  such 
stipendiary  magistrate. 

Sect.  2.  The  authority  and  jurisdiction  given  to  a  stipendiary  magis- 
trate by  the  enactment  hereinbefore  contained  shall  extend  and  apply  as 
well  to  the  cases  where  the  Act  or  jurisdiction  is  or  hereafter  may  be 
expressly  required  to  be  done  or  exercised  by  justices  sitting  or  acting  in 
petty  sessions  as  to  other  cases,  and  any  enactment  authorizing  or  re- 
quiring persons  to  be  summoned  or  to  appear  at  such  petty  sessions  shall 
in  the  like  cases  authorize  or  require  persons  to  be  summoned  or  to 
appear  before  the  stipendiaiy  magistrate  having  jurisdiction  at  the  police 
court  or  other  place  appointed  for  his  sitting. 

Sect.  3.  Nothing  hereinbefore  contained  shall  extend  to  acts  to  be 
done  or  jurisdiction  to  be  exercised  at  the  general  or  quarter  sessions  of 
the  peace,  or  to  acts  or  jurisdiction  expressly  required  (by  any  existing 
or  future  law)  to  be  done  or  exercised  at  special  sessions,  or  to  any  act  or 
jurisdiction  in  relation  to  the  grant  or  transfer  of  any  licence. 

Sect.  4.  Nothing  hereinbefore  contained  shall  extend,  alter,  or  affect  in 
any  manner  the  powers  or  authorities  of  the  magistrates  appointed  or  to 
be  appointed  to  the  police  com'ts  in  the  metropolitan  police  district. 

Sect.  7.  In  every  case  in  which  any  person  shall  be  brought  before 
any  police  magistrate,  or  any  two  magistrates  acting  within  the  said 
metropolitan  police  district,  for  any  place  within  which  no  police  Court 
shall  have  been  established,  for  any  offence  under  the  twenty-fourth 
section  of  2  &  3  Vict.  c.  71,  such  police  magistrate,  or  such  magistrates 
acting  in  and  for  such  place,  may  hear  and  determine  the  matter,  and  in 
case  of  conviction  may  commit  the  offender  to  be  imprisoned  in  any  gaol 
or  house  of  correction  in  and  for  the  county,  liberty,  or  place  in  wliich 
such  offence  shall  have  been  committed,  though  not  withiii  the  said  me- 
tropolitan police  district,  and  with  or  without  hard  labour  for  any  time 
not  exceedmg  two  calendar  months,  and  in  their  discretion  without  tlie 
infliction  of  any  fine  in  default  of  payment  of  wliich  such  imprisonment 
might  be  adjudged. 

Sect.  13.  It  shall  be  lawful  for  any  stipendiary  magistrate,  with  the 
approval  of  the  secretary  of  state  for  the  home  department,  to  appoint  a 
deputy,  who  shall  have  practised  as  a  barrister-at-law  for  at  least  seven 
yeai?s,  to  act  for  him  for  any  time  or  times  not  exceeding  six  weeks  in  any 
consecutive  period  of  twelve  calendar  months ;  and  every  deputy  so  ap- 
pointed, during  the  time  for  which  he  shall  be  so  appointed,  shall  have 
all  the  powers  and  perform  aU  the  duties  of  the  stipendiaiy  magistrate 
for  whom  he  shall  have  been  so  appointed. 

Sect.  14.  It  shall  be  lawful  for  her  Majesty  to  appoint  any  stipendiaiy 
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magistrate  acting  for  any  city,  town,  liberty,  borough,  or  place  in  England  Maintenance. 

or  Wales  to  be  a  magistrate  of  any  one  of  the  police  courts  of  the  metro-  ~       ; ■ 

politan  poUce  district,  although  such  stipendiary  magistrate  shall  not  have  g'strates  to  'be' 

practised  as  a  barrister  during  at  least  seven  years  then  last  past,  nor  magistrates  of 

shall  have  practised  as  a  barrister  for  four  years  then  last  past  having  loUce'coMtfl"*" 
previously  practised  as  a  certificated  special  pleader  for  three  years 
below  the  bar. 


jHatm* 


Maim  is  such  a  hurt  of  any  part  of  a  man's  body,  whereby  he  is  ren-  What  it  is. 
dered  less  able,  in  fighting,  either  to  defend  himself  or  annoy  his  adver- 
sary :  for  the  members  of  every  subject  are  under  the  safeguard  and 
protection  of  the  law,  to  the  end  a  man  may  serve  his  king  and  country 
when  occasion  shall  be  offered.  (1  Hawk.  c.  44;  s.  1;  4  Bl.  Com. 
205.) 

The  cutting  oif,  or  disabling,  or  weakening  a  man's  hand  or  finger,  or  what  not  a 
striking  out  liis  eye  or  foretooth,  or  castrating  him,  are  said  to  be  maims ;   ™"°'- 
but  the  cutting  off  his  ear,  or  nose,  was  not  esteemed  as  a  maim  at  the 
common  law,  because  it  does  not  weaken,  but  only  disfigures  him.  (1 
Hawk.  c.  44,  s.  2.) 

A  person  who  maims  himself,  that  he  may  have  the  more  colour  to    cheats  by  maim, 
beg,  may  be  indicted  and  fined.  (1  Inst.  127.) 

And  by  the  like  reason  a  person  who  disables  himself,  that  he  may  not 
be  pressed  for  a  soldier. 

And  so  of  the  party  by  whom  it  was  effected  at  the  other's  desire.  (1 
Hale,  412  ;  1  JEast's  P.  O.  396;  1  Inst.  127.) 

It  is  said,  anciently  castration  was  punished  with  death,  and  other   castration, 
maims  with  the  loss  of  member  for  member :  but  afterwards,  no  maim 
was  punished  in  any  case  with  the  loss  of  life  or  member,  but  only  with 
fine  and  imprisonment.  (1  Hawk.  c.  44,  s.  2.) 

See  further,  as  to  the  offence  of  maliciously  maiming  a  person,  tit.   Malicious 
"  Malicious  Injuries  to  the  Person,"  post.  injuries. 

As  to  maiming  cattle,  see  tit.  "  Animals,"  Vol.  I.,  and  tit.  "  Malicious   Maiming  cattle. 
Injuries  to  Property,"  post. 


JHatntenance, 

Buying  of  titles  belongeth  not  to  this_  place,  but  is  treated  of  under  a 
title  of  its  own,  viz.,  "  Buying  of  Titles,"  Vol.  I. 


I.  Of  Maintenance  in  General,  p.  712. 
[1  Edw.  3,  St.  2,  0.  U;  20  Bdw.  3, 
Hen.  8,  c  9.] 


i ;  1  Rich.  2,  c.  4  ;  32 
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II.  Of  Champerty  in  particular,  p.  743. 

[3  Edw.  1,  c.  25 ;  28  Bdw.  1,  o.  11 ;  33  Edw.  1,  st.  2 ;  33  Edw.  1, 
St.  3 ;  1  Rich.  2,  c.  9  ;  31  Eliz.  c.  5.] 

III.   Of  Embracery  of  Jurors,  p.  745. 

[32  Hen.  8,  c.  9 ;  6.  Geo.  4,  q.  50,  s.  61.] 


Mainteiuince, 
what. 


In  the  country. 


In  courts  of 
justice. 


How  punishable 
by  the  common 
law. 


I.  ©f  jWaintftiattce  ttt  <ffi«tcral. 

Maintenance  (manu  tenere)  is  an  unlawful  taking  in  hand  or  uphold- 
ing of  quarrels  or  suits  to  the  disturbance  or  hindrance  of  common  right. 
(1  Hawk.  c.  83,  s.  1 ;  4  Bl.  Com.  134.) 

And  it  is  twofold,  technically  termed  ruralis  et  eurialis. 

One  in  the  country ;  as  where  one  assists  another  in  his  pretensions 
to  certain  lands,  by  taking  or  holding  the  possession  of  them  for  him  by 
force  or  subtlety ;  or  where  one  stirs  up  quarrels  and  suits  in  the  comi- 
try,  in  relation  to  matters  wherein  he  is  no  way  concerned :  and  this 
kind  of  maintenance  is  punishable  at  the  Queen's  suit  by  fine  and  im- 
prisonment, whether  the  matter  in  dispute  any  way  depended  in  plea  or 
not :  but  it  is  said  not  to  be  actionable.  {Id.  ss.  1,  2.) 

Another  in  the  courts  of  justice ;  where  one  officiously  intermeddles  in 
a  suit  depending  in  any  such  court,  which  no  way  belongs  to  him,  by 
assisting  either  party  with  money  or  otherwise  in  the  prosecution  or  de- 
fence of  any  such  suit.  (1  Hawh.  e.  83,  ss.  1,  2.) 

Of  this  second  kind  of  maintenance,  there  are  three  species  : — 

First,  where  one  maintains  another,  without  any  contract  to  have  part 
of  the  thing  in  suit ;  which  generally  goes  under  the  common  name  of 
maintenance. 

Secondly,  where  one  maintains  one  side  to  have  part  of  the  thing  in 
suit ;  which  is  called  champerty. 

Thirdly,  where  one  laboureth  a  jury ;  which  is  called  embracery.  {Id. 
s.  3.) 

But  it  seemeth  to  be  agreed,  that  wherever  any  persons  claim  a  com- 
mon interest  in  the  same  thing,  as  in  a  way,  churchyard,  or  common,  by 
the  same  title,  they  may  maintain  one  another  in  a  suit  relating  to  the 
same.  (1  Hawh.  c.  83,  s.  18 ;  and  see  Williamson  v.  Henley,  6  Bing.  899  ; 
3  Moo.  &  P.  731;  see  also  Jacob's  Rep.  iS,l ;  Owyllim's  Tithe  Oases, 
1381.) 

Also,  that  whoever  is  any  way  of  kin  or  affinity  to  the  party  may 
counsel  and  assist  liim,  but  that  he  cannot  justify  the  laying  out  of  any 
of  his  own  money  in  the  cause,  unless  he  be  either  father,  son,  or  heir 
apparent.  (Id.  s.  20.) 

Also,  that  any  one  in  charity  may  lawfully  give  money  to  a  poor  man, 
to  enable  him  to  carry  on  his  suit.  (Id.  s.  26 ;  4  Bl.  Com.  135 ;  Vin. 
Ab.  Maintenance,  2 ;  and  see  further,  1  Buss,  on  Or.  176 ;  6  Bing.  299  • 
3  Moo.  S  P.  731;  Bell  v.  Smith,  T  D.  S  R.  846;  5  B.  d  0.  188,  S.  C.) 

It  has  been  held  that  an  agreement  not  to  oppose  a  railway  bill  in 
Parliament  is  not  illegal.  {See  Edwards  v.  Grand  Junction  Railway,  7 
Sim.  337,  affirming  1  Myl.  d  O.  650 ;  Simpson  v.  Lord  Howden,  1  Jurist, 
703;  reversing  S.  O.  in  1  Reeve,  583.) 

It  seemeth  that  all  maiatenance  is  not  only  malum  prohibitum  by 
statute,  but  is  also  malum  in  se,  and  strictly  prohibited  by  the  common 
law,  as  having  a  manifest  tendency  to  oppression ;  and,  therefore,  it  is 
said  that  all  offenders  of  this  kind  are  not  only  liable  to  an  action  of 
maintenance  at  the  suit  of  the  party  grieved,  wherein  they  shall  render 


0iaintmmte. 

such  damages  as  shall  be  answerable  to  the  injury  done  to  the  plaintiff, 
but  also  that  they  may  be  indicted  as  offenders  against  pubUc  justice, 
and  adjudged  thereupon  to  such  fine  and  imprisonment  as  shall  be 
agreeable  to  the  circumstances  of  the  offence.  Also,  it  seemeth  that  a 
court  of  record  may  commit  a  man  for  an  act  of  maintenance  done  in  the 
face  of  the  court  (2  Inst.  212 ;  1  Hawk.  o.  83,  s.  36 ;  and  see  PeoheU  v. 
Watson,  8  M.  S  Wels.  691) ;  wherein  the  plaintiff  recovered  damages  in 
an  action  for  maintenance ;  and  see  tlie  form  of  declaration  there,  which 
was  held  good  after  several  objections  raised  against  it. 

By  the  1  Edw.  3,  st.  2,  c.  14,  no  person  shall  take  upon  him  to  main- 
tain quarrels,  nor  parties  in  the  country,  to  the  disturbance  of  the  com- 
mon law. 

By  the  30  Edw.  3,  c.  4,  none  shall  take  in  hand  quarrels  other  than 
their  own,  nor  the  same  maintain,  by  them  nor  by  other,  for  gift,  pro- 
mise, amity,  favour,  doubt,  fear,  nor  other  cause,  in  disturbance  of  law 
and  hindrance  of  right. 

By  the  1  Rich.  2,  c.  4,  none  shall  take  or  sustain  any  quarrel  by  main- 
tenance in  the  country,  nor  elsewhere,  on  pain,  if  he  is  a  great  officer, 
as  the  king  by  the  advice  of  the  lords  shall  ordain :  if  he  is  a  lesser 
officer,  he  shall  forfeit  his  office,  and  be  imprisoned  and  ransomed  at  the 
king's  will ;  and  aU  other  persons,  on  pain  of  imprisonment  and  ransom 
at  ttie  king's  will. 

And  by  the  32  Hen.  8,  c.  9,  s.  3,  no  person  shall  unlawfully  maintain 
or  procure  any  unlawful  maintenance  in  any  action,  demand,  or  com- 
plaint, in  any  court  having  power  to  hold  plea  of  lands ;  nor  shall  im- 
lawfully  retain  any  person  for  maintenance  of  any  plea  to  the  disturb- 
ance or  hindrance  of  justice,  on  pain  of  lOZ.  [a),  half  to  the  king,  and 
half  to  him  that  shall  sue  within  one  year. 

Unlawfully  maintain.'] — It  seemeth  that  in  an  information  on  this 
statute,  it  is  not  sufficient  to  say  that  the  defendant  maintained  the 
party,  without  adding  that  he  did  it  unlawfully.  (1  Hawk.  c.  83,  s.  45.) 

Having  Power  to  hold  Plea  of  Lands.] — It  is  said  to  have  been  ad- 
judged, that  maintenance  of  a  suit  in  a  spiritual  court  is  neither  within 
thisnor  any  other  statute  concerning  maintenance.  {Id.  c.  83,  s,  46.) 

To  hold  Plea.] — It  hath  been  holden  that  in  an  information  on  this 
statute,  it  is  necessary  to  show  that  a  plea  was  depending ;  and,  there- 
fore, that  it  is  not  sufficient  to  say  that  a  bill  was  exhibited.  (1  Hawk. 
c.  83,  s.  47.) 

These  statutes  are  only  declaratory  of  the  common  law,  with  addi- 
tional penalties.  [Peohell  v.  Watson,  8  M.  A  W.  691.) 
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II.  ®f  ©i^antpertg  in  particular. 

Champerty  (from  oampi  parte)  is  the  unlawful  maintenance  of  a  suit,  What  it  is. 
■in  consideration  of  some  bargain  to  have  part  of  the  lands  or  things  in  dis- 
pute, or  part  of  the  gains.  (1  Hawk.  c.  84,  s.  1 ;  33  Edw,  1,  st.  2 ;  and  see 
Williams  v.  Protheroe,  5  Bing.  309.) 

Every  champerty  is  maintenance,  but  every  maintenance  is  not  cham- 
perty ;  for  champerty  is  but  a  species  of  maintenance,  which  is  the  genus. 
(2  Inst.  208.) 

To  constitute  champerty,  there  must  either  be  a  suit  pending  or  a  sti- 
pulation for  the  commencement  of  one.  (Sprye  v.  Porter,  7  El.  d  Bl.  58 ; 
26  L.  J.,  Q.  B.  64.) 

"Where  it  was  agreed  between  the  seller  and  buyer  of  an  estate,  that 


(»)  This  penalty  would  seem  to  be  increased  to  40Z.  by  the  5  Eliz.  c.  9,  a.  3. 


744  Mtmtemnte, 

2.  Of  Cham-  the  purchaser,  hearing  the  expense  of  certain  suits  commenced  hy  the 

perty  in       seller  against  an  occupier  for  arrears  of  rent,  should  have  the  rent  to  he 

Particular,    so  recovered,  and  any  sum  that  could  be  recovered  for  dilapidations ; 

— — and  that  the  purchaser,  hearing  the   expenses,  might  use  the  seller's 

name  in  actions  he  might  think  fit  to  commence  against  the  occupier  for 
arrears  of  rent  or  dilapidations :  it  was  held,  such  agreement  was  net 
void  as  savouring  of  champerty.  (  Williams  v.  Protheroe,  5  Bing.  309 ; 
2M.SP.  779,  S.  C.) 

But,  where  a  party  covenants  to  use  his  hest  exertions  and  influence 
to  procure  evidence,  whereby  A.  B.  would  be  enabled  to  recover  a  large 
sum  of  money,  in  consideration  of  A.  B.  paying  to  him  one-eighth  share 
of  the  sum  so  recovered,  this  was  held  clearly  to  amount  to  the  offence 
of  champerty,  for  it  was  a  contract  for  the  purchase  of  an  interest  in  a 
lawsuit,  by  the  party  having  stipulated,  not,  indeed,  to  pay  money  for 
such  intei-est,  but  to  do  what  was  still  more  calculated  to  prevent  the 
fair  and  impartial  administration  of  justice,  namely,  to  procure  evidence 
to  support  the  litigated  claim  of  A.  B.  [Stanley  v.  Jones,  7  Bing.  369  ; 
5  Moo.  S  P.  193,  S.  C.) 

In  a  late  case,  agreements  entered  into  between  an  attorney  and  his 
client,  for  the  purchase  by  the  attorney,  at  an  under  price,  of  estates 
to  which  the  chent  had  good  title,  but  of  which  he  was  not  in  possession, 
were  set  aside  for  fraud  and  maintenance.  [Jones  v.  Thomas,  %  Y.  <&  Coll. 
428.) 

Champerty  was  an  offence  at  the  common  law,  and  as  such  is  punish- 
able in  Uke  manner  as  hath  been  expressed  in  treating  of  maintenance 
in  general.  (2  Inst.  208.) 

By  the  3  Edw.  1,  c.  25,  no  officer  of  the  king,  by  himself  nor  by  other, 
shall  maintain  pleas,  suits,  or  other  matters  hanging  in  the  king's 
courts,  for  lands,  tenements,  or  other  things,  for  to  have  part  or  profit 
thereof,  by  covenant  made  between  them;  and  he  that  doth  shall  be 
punished  at  the  king's  pleasure. 

By  Covenant  made.']  — That  is,  by  agreement  either  by  word  or  writing ; 
for  albeit,  in  the  common  sense,  a  covenant  is  taken  for  an  agreement 
by  writing,  yet  in  a  larger  sense  it  is  taken  (as  it  is  here),  for  an  agree- 
ment by  writing  or  by  word.  (2  Inst.  209.) 

By  the  28  Edw.  1,  c.  11,  no  person  whatsoever,  for  to  have  part  of  the 
thing  in  plea,  shall  take  upon  him  the  business  that  is  in  suit,  nor  shall 
any  upon  such  covenant  give  up  his  right  to  another ;  on  pain  that  the 
taker  shall  forfeit  to  the  king  the  value  of  the  part  he  has  purchased  for 
such  maintenance.  But  no  person  shall  be  prohibited  hereby  to  have 
counsel  of  pleaders,  or  of  men  learned  in  the  law,  for  their  fee ;  or  of  his 
parents  and  next  friends. 

By  the  33  Edw.  1,  st.  3,  any  person  who  shall  take  for  maintenance  or 
the  like  bargain,  any  suit  or  plea  against  another,  he  and  also  they  who 
consent  thereto  shall  be  imprisoned  three  years,  and  make  fine  at  the 
king's  pleasure.  [Vide  Tomlins's  Statutes,  vol.  i.  225.) 

And  by  the  1  Eich.  2,  c.  9,  a  feoffment  of  lands,  or  gift  of  goods,  for 
maintenance,  shall  be  void,  and  the  person  disseised  shall  recover  the 
lands  against  the  first  disseisors  with  double  damages,  without  having 
any  regard  to  such  alienations. 

Shall  be  voidl]  — But  it  is  said  that  it  shall  only  be  void  with  regard 
to  him  that  hath  right,  and  not  between  the  feoffor  and  feoffee  d  Inst 
369.)  ■    ^ 

And  by  the  31  Eliz,  c.  5,  s.  4,  the  offence  of  champerty  may  be  laid  in 
any  county,  at  the  pleasure  of  the  informer. 
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client 
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Malicious 
Injuries  to 

It  seems  clear,  that  any  attempt  whatsoever  to  corrupt  or  influence  or   !_ 

instruct  a  jury,  or  any  way  to  incline  them  to  he  more  favourable  to  the   What  it  is. 
one  side  than  to  the  other,  hy  money,  promises,  letters,  threats,  or  persua- 
sions, is  a  proper  act  of  embracery,  whether  the  juror  on  whom  such 
attempt  is  made  give  any  verdict  or  not,  or  whether  the  verdict  given  be 
true  or  false.  (1  Hawlc.  c.  85,  s.  1.) 

And  the  law  so  far  abhors  all  corruption  of  this  kind,  that  it  prohibits 
everything  which  has  the  least  tendency  to  it,  what  specious  pretence 
soever  it  may  be  covered  with ;  and,  therefore,  it  will  not  suffer  a  mere 
stranger  so  much  as  to  labour  a  jui-or  to  appear  and  act  according  to  his 
conscience.    (Id.  c.  85,  s.  2.) 

But  any  person  who  may  justify  any  other  act  of  maintenance  may 
safely  labour  a  juror  to  appear  and  give  a  verdict  according  to  Iris  con- 
science ;  but  no  one  whatsoever  can  justify  the  labouring  a  jm'or  not  to 
appear.  (Id.  c.  85,  s.  6.) 

_  There  is  no  doubt  but  that  offences  of  this  kind  do  subject  the  offender 
either  to  an  indictment  or  action,  in  the  same  manner  as  all  other  kinds 
of  unlawful  maintenance  do  by  the  common  law.  (Id.  c.  85,  s.  7.) 

By  the  32  Hen.  8,  c.  9,  ss.  3,  6,  no  person  shall  embrace  any  jurors   How  by  statute, 
on  pain  of  10^.  (a),  half  to  the  king,  and  half  to  him  that  shall  sue 
within  a  year. 

And  by  the  6  Geo.  4,  c.  60,  s.  61,  embracers  and  corrupt  jurors  are 
made  punishable  by  fine  and  imprisonment ;  see  the  section,  ante,  103. 
The  38  Edw.  3,  st.  1,  e.  12,  relative  to  the  penalties  for  embracery,  is  re- 
pealed by  that  Act. 


How  punishable 
by  the  common 
law. 


)       The  jurors  for  our  lady  the  Queen  u^on  their  oath  present,  that  A.  0., 
late  of  in  the  county  of  ,  yeoman,  on  the  day  of 

,  in  the  year  of  the  reign  of  our  lady  the  now  Queen  Victoria, 

did  unjustly  and  unlawfully  maintain  and  uphold  a  certain  action  which  was  then 
depending  in  the  court  of  our  said  lady  the  Queen  before  the  Queen  herself  [or,  in  C.  F. 
"in  the  court  of  our  lady  the  Queen  before  her  justices  of  the  bench,"  or,  in  the 
Exchequer,  "  in  the  court  of  our  lady  the  Queen  before  the  barons  of  her  Exchequer, 
at  Westminster,"']  between  A.  F.,  plaintiff,  and  A.  J).,  defendant,  in  a/n  action  of 
debt  on  the  behalf  of  the  said  A.  F.  against  the  said  A.  D.,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided,  and  to  the  manifest  hindrance  and  dis- 
turbance of  justice,  and  in  contempt  of  our  said  lady  the  Queen  and  her  laws,  and 
to  the  great  damage  of  the  said  A.  JD.,  amd  against  the  peace  of  our  said  lady  the 
Queen,  her  crown  amd  dignity. 


Indictment  for 
maintenance. 


jHalictous  injuries  to  tje  person* 

The  principal  Act  now  in  force  relative  to  malicious  injuries  to  the 
person  is  the  24  &  25  Vict.  c.  100. 

For  the  offences  of  murder  and  manslaughter  and  the  provisions  of 
the  above  Act  relating  thereto  (sects.  1-10),  see  tit.  "Homicide," 
Vol.  II. 

For  damaging  buildings  by  the  explosion  of  gunpowder  with  intent 
to  commit  murder  (sect.  12),  see  tit.  "  Gunpowder,"  Vol.  II. 


(o)  See  note  (a),  ante,  743. 


^-^S  IWaltct'ottS  Jttfttws  to  f^e  person.  §  i- 

1.  General        For  setting  fire  to  a  ship,  etc.,  with  intent  to  commit  murder  (sect.  13), 
Clauses  of     see  Ht. '•  Ship,"  Vol.  V. 

the  24  (£  25         For  sending  letters  threatening  to  mm-der  (sect.  16),  see  tit.  "  Threat- 
Vict.  c.  100.    ening  Letters,"  Vol.  V.,  and  tit.  "  Homicide,"  Vol.  II. 

'  For  maliciously  impeding  another  in  his  endeavour  to  save  his  own 

life  or  that  of  another  in  cases  of  ships  in  distress,  etc.  (sect.  17),  see  tit. 
"  Wreck,"  Vol.  V. 

For  masters  refusing  or  neglecting  to  provide  food,  etc.,  for  their  ap- 
prentice or  servant  (sect.  26),  see  tit.  "Assault,"  Vol.  I. 

For  ahandoning  or  exposing  children  (sect.  27),  see  tits.  "  Assault " 
and  "  Ohildren,"  Vol.  I. 

For  setting  spring-guns,  etc.  (sect.  31),  see  tit.  "  Game,"  Vol.  II.,  sub- 
sect.  "Mode  of  Preventing  Trespasses." 

For  malicious  acts  done  to  any  railway,  etc.,  with  intent  to  injure  any 
person,  etc.  (sects.  32-34),  see  tit.  "  Railways,"  Vol.  V. 

For  furious  driving  (sect.  35),  see  tit.  "  Furious  Driving,"  Vol.  II. 

For  assaults  of  various  kinds  (sects.  36-47),  see  tits.  "Assaults  "  and 
"  Assaults  in  Particular  Oases,"  Vol.  I. 

For  rape  (sect.  48),  see  tit.  "Rape,"  Vol.  V. 

For  oii'ences  of  a  similar  nature  against  children  (sects.  49-52),  see  tit. 
"  Children,"  Vol.  I. 

For  abduction  and  defilement  of  women  (sects.  53-55),  see  tit.  "  Ab- . 
duction,"  Vol.  I. 

For  child-stealing  (sect.  56),  see  tit,  "  Ohildren,"  Vol.  I. 

For  bigamy  (sect.  57),  see  tit.  "  Bigamy,"  Vol.  I. 

For  attempts  to  procure  abortion  (sects.  58,  59),  see  tit.  "  Abortion," 
Vol.  I. 

For  unnatural  offences  (sects.  61-63),  see  tit.  "^Sodomy,"  Vol.  V.,  and 
as  to  assaults  with  intent  to  commit  such  offences  (sect.  62),  see  tit. 
"Assaults  in  Particular  Oases,"  Vol.  I. 

For  making  gunpowder  to  commit  offences  and  searching  for  the  same 
(sects.  64,  65),  see  tit.  "  Gunpowder,"  Vol.  II. 

The  subjects  treated  of  under  the  present  title  are  as  follows : — 

I.   General  Clauses  of  the  24  Sf  25  Vict.  c.  100,  ss.  66-79, 
pp.  746-749. 

II.  Poisonmg,  Shooting,  Wounding,  Suffocating,  etc.,  sects.  11, 
14,  15,  IS,  19,  20,  21,  22,  23,  24,  25,  pp.  749-758. 

III.  Intending  to  murder  or  to  cause  grievous  hodily  harm,  etc., 

hy  the  eocplosion  of  gunpowder,  etc.,  sects.  28-30,  pp. 
758,  759. 

IV.  Murder  of  or  concealing  the  birth  of  a  child,  sect.  60,  pp. 

759-763. 

V.  Forms,  pp.  764-766. 


I.  0«wral  ©lattses  of  f^e  24  $i  25  Vitt  c.  loo. 

A  person  loiter-  By  the  24  &  26  Vict.  c.  100,  s.  66,  any  constable  or  peace  ofiieer  may 

ing  at  night,  and  take  into  custody,  without  a  wan-ant,  any  person  whom  he  shall  find 

febny'agflJnst"^  ty^g  °^  loitering  in  any  highway,  yard,  or  other  place  during  the  night, 

this  Act,  may  bo  and  whom  he  shall  have  good  cause  to  suspect  of  having  committed  or 

apprehended.  being  about  to  commit  any  felony  in  this  .Act  mentioned,  and  shall  take 
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such  person  as  soon  as  reasonably  may  be  before  a  justice  of  the  peace,     1.  General 
to  be  dealt  with  according  to  law.  Clauses  of 

See  the  24  &  25  Vict.  o.  97,  s.  5T,  post,  tit.  "  Malicious  Injuries  to  Pro-     *^«  ^^  <*  26 
perty."  Viet.  c.  100. 

See  also  tit.  "  Arrest,"  Vol.  I. 

By  sect.  67,  in  the  case  of  every  felony  punishable  under  this  Act,   punishment  of 
every  principal  in  the  second  degree,  and  every  accessory  before  the   principals  in  the 
fact,  shall  be  punishable  in  the  same  manner  as  the  principal  in  the   l^™^**  degree, 
first  degree  is  by  tills  Act  punishable ;  and  every  accessory  after  the   *°  a^essones. 
fact  to  any  felony  punishable  under  this  Act  (except  murder)  shall  be 
Hable  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour ;  and  every  accessory  after  tte  fact  to  murder 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  life  or  for  any  term  not  less  than  three   [five]  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour ;  and  whosoever  shall  counsel,  aid,  or  abet  the  commission 
of  any  indictable  misdemeanour  punishable  under  this  Act  shall  be 
liable  to  be  proceeded  against,  indicted,  and  punished  as  a  principal 
offender. 

See  tit.  "  Accessories,"  Vol.  I.. 

By  sect.  68,  all  indictable  offences  mentioned  in  this  Act  which  shall   Offences  com- 
be committed  within  the  jurisdiction  of  the  Admiralty  of  England  or  rt"''*Ti'"Ji" 
Ireland  shall  be  deemed  to  be  offences  of  the  same  nature  and  liable   of  the  Admiralty, 
to  the  same  punishments  as  if  they  had  been  committed  upon  the  land 
in  England  or  Ireland,  and  may  be  dealt  with,  inquired  of,  tried,  and 
determined  in  any  county  or  place  in  England  or  Ireland  in  which  the 
offender  shall  be  apprehended  or  be  in  custody,  in  the  same  manner  in 
all  respects  as  if  they  had  been  actually  committed  in  that  county  or 
place ;  and  in  any  indictment  for  any  such  offence,  or  for  being  an 
accessory  to  such  an  offence,  the  venue  in  the  margin  shall  be  the  same 
as  if  the  offence  had  been  committed  in  such  county  or  place,  and 
the  offence  shall  be  averred  to  have  been  committed  "  on  the  high 
seas :"  Provided  that  nothing  herein  contained  shall  alter  or  affect  any 
of  the  laws  relating  to  the  government  of  her  Majesty's  land  or  naval 
forces. 

One  who  standing  on  the  shore  shoots  at  and  kiUs  a  person  in  a  boat 
on  the  sea  is  triable  under  tliis  section.  (B.  v.  Oombes,  1  Hast,  P.  O. 
367.) 

See  the  precisely  similar  section  of  the  24  &  25  Vict.  c.  96,  s.  115, 
ante,  296,  tit.  "  Larceny." 

See  also  tit.  "  Admiralty  Court,"  Vol.  I. 

By  sect.  69,  whenever  imprisonment,  with  or  without  hard  labour,    Hard  Uhour  in 
may  be  awarded  for  any  indictable  offence  under  this  Act,  the  Court   fo^'j^fiJ™*' "' 
may  sentence  the  offender  to  be  imprisoned,  or  to  be  imprisoned  and 
kept  to  hard  labour,  in  the  common  gaol  or  house  of  correction. 

By  sect.  70,  whenever  solitary  confinement  may  be  awarded  for  any  Solitary  conflne- 
offence  under  this  Act,  the  Court  may  direct  the  offender  to  be  kept  in  "i^g'""*  '^'"''" 
solitary  confinement  for  any  portion  or  portions  of  any  imprisonment, 
or  of  any  imprisonment  with  hard  labour,  which  the  Court  may  award, 
not  exceeding  one  month  at  any  one  time,  and  not  exceeding  three 
months  in  any  one  year ;  and  whenever  whipping  may  be  awarded  for 
any  offence  under  tliis  Act,  the  Court  may  sentence  the  offender  to  be 
once  privately  whipped,  and  the  number  of  strokes  and  the  instrument 
with  which  they  shall  be  inflicted  shall  be  specified  by  the  Court  in  the 
sentence.         ■     ■    •■  ■       .,  •■         ■    , =■■ 
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1.  General 
Clauses  of 
the  24  d  25 
Vict.  G.  100. 

Fine,  and  sure- 
ties for  keeping 
the  peace ;  in 
what  casee. 


No  certiorarif 

etc. 


Guardians  and 
overseers  may 
be  required  to 
prosecute  in  cer- 
tain cases  of 
offences  against 
this  Act. 


Costs  of  prose- 
cution. 


Clerk  of  guar- 
dians may  be 
bound  over  to 
prosecute. 


On  a  conviction 
for  assault  the 
Court  may  order 
payment  of  the 
fjrosecutor'fl 
costs  by  the  de- 
fendant. 


Such  costs  may 
be  levied  by 
distress. 


JWaltftouis  Ettfttrfesf  to  tfft  ^tv»oiu  §  i- 

By  sect.  71,  whenever  any  person  shall  be  convicted  of  any  indictable 
misdemeanour  punishable  under  this  Act,  the  Court  may,  if  it  shall 
.think  fit,  in  addition  to  or  in  lieu  of  any  punishment  by  this  Act  au- 
thorized, fine  the  offender,  and  require  him  to  enter  into  his  own  recog- 
nizances, and  to  find  sureties,  both  or  either,  for  keeping  the  peace  and 
being  of  good  behaviour ;  and  in  case-  of  any  felony  punishable  under 
tills  Act  otherwise  than  with  death  the  Court  may,  if  it  shall  think  fit, 
require  the  offender  to  enter  into  his  own  recognizances  and  to  find 
sureties,  both  or  either,  for  keeping  the  peace,  in  addition  to  any  punish- 
ment by  this  Act  authorized  :  Pi-ovided  that  no  person  shall  be  impri- 
soned for  not  finding  sureties  under  this  clause  for  any  period  exceeding 
one'  year. 

By  sect.  72,  no  summary  conviction  under  this  Act  shall  be  quashed 
for  want  of  form,  or  be  removed  by  certiorari  into  any  of  her  Majesty's 
superior  Courts  of  record ;  and  no  warrant  of  commitment  shall  be  held 
void  by  reason  of  any  defect  therein,  provided  it  be  therein  alleged  that 
the  party  has  been  convicted,  and  there  be  a  good  and  valid  conviction 
to  sustain  the  same. 

By  sect.  73,  where  any  complaint  shall  be  made  of  any  offence  against 
section  twenty-six  of  this  Act,  or  of  any  bodily  injury  inflicted  upon  any 
person  under  the  age  of  sixteen  years,  for  which  the  party  committing  it 
is  liable  to  be  indicted,  and  the  circumstances  of  which  offence  amoimt, 
in  point  of  law,  to  a  felony,  or  an  attempt  to  commit  a  felony,  or  an 
assault  with  intent  to  commit  a  felony,  and  two  justices  i*f  the  peace 
before  whom  such  complaint  is  heard  shall  certify  under  their  hands 
that  it  is  necessary  for  the  purposes  of  public  justice  that  the  prosecution 
should  be  conducted  by  the  guardians  of  the  union  or  place,  or,  where 
there  are  no  guardians,  by  the  overseers  of  the  poor  of  the  place  in 
which  the  offence  shall  be  charged  to  have  been  committed,  such  guar- 
dians or  overseers,  as  the  case  may  be,  upon  personal  service  of  such 
certificate  or  a  duplicate  thereof  upon  the  clerk  of  such  guardians  or 
upon  any  one  of  such  overseers,  shall  conduct  the  prosecution,  and  shall 
pay  the  costs  reasonably  and  properly  incurred  by  them  therein  (so  far 
as  the  same  shaU  not  be  allowed  to  them  under  any  order  of  any  Court) 
out  of  the  common  fund  of  the  union,  or  out  of  the  funds  in  the  hands  of 
the  guardians  or  overseers,  as  the  case  may  be  ;  and  where  there  is  a 
board  of  guardians,  the  clerk  or  some  other  officer  of  the  union  or  place, 
and  where  there  is  no  board  of  guardians,  one  of  the  overseers  of  the 
poor,  may,  if  such  justices  think  it  necessary  for  the  purposes  of  public 
justice,  be  bound  over  to  prosecute. 

See  also  tit.  "  Assaults  in  Particular  Oases,"  Vol.  I. 

By  sect.  74,  where  any  person  shall  be  convicted  on  any  indictment 
of  any  assault,  whether  with  or  without  battery  and  wounding,  or  either 
of  them,  such  person  may,  if  the  Court  thinlc  fit,  in  addition  to  any 
sentence  which  the  Court  may  deem  proper  for  the  offence,  be  adjudged 
to  pay  to  the  prosecutor  his  actual  and  necessary  costs  and  expenses  of 
the  prosecution,  and  such  moderate  allowance  for  tlie  loss  of  time  as  tlie 
Court  shall  by  affidavit  or  other  inquiry  and  examination  ascertain  to 
be  reasonable ;  and  unless  the  sum  so  awarded  shall  be  sooner  paid,  the 
offender  shall  be  imprisoned  for  any  term  the  Court  shall  aVvard,  not 
exceeding  three  months,  in  addition  to  the  term  of  imprisonment  (if  any) 
to  which  the  offender  may  be  sentenced  for  the  offence. 

See  post,  sects.  75,  77. 

By  sect.  75,  the  Court  may,  by  warrant  imder  hand  and  seal,  order 
such  sum  as  shall  be  so  awarded  to  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender,  and  ppd  to  the  prosecutor,  and  that 
the  surplus,  if  any,  arising  from  such  sale,  shall  be  paid  to  the  owner ; 
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Summary  pro- 
ceedings in  Eng- 
land may  be 
under  the  11  Sc 
12  Vict.  c.  43, 
and  in  Ireland 
under  the  14  & 
15  Vict.  o.  93. 


Except  in  Lon- 
don and  the  me- 
tropolitan police 
district. 


and  in  case  such  sum  shall  be  so  levied  the  imprisonment  awarded  until   2.  Poisoning, 
payment  of  such  sum  shall  thereupon  cease.  etc. 

By  sect.  76,  every  oifence  hereby  made  punishable  on  summary  con- 
viction may  be  prosecuted  in  England  in  the  manner  directed  by  the 
Act  of  the  session  holden  in  the  eleventh  and  twelfth  years  of  Queen 
Victoria,  chapter  forty-three,  and  may  be  prosecuted  in  Ireland  before 
two  or  more  justices  of  the  peace,  or  one  metropolitan  or  stipendiary 
magistrate,  in  the  manner  directed  by  the  Act  of  the  session  holden  in 
the  fourteenth  and  fifteenth  years  of  Queen  Victoria,  chapter  ninety- 
tliree,  or  in  such  other  manner  as  may  be  directed  by  any  Act  that  may 
be  passed  for  like  purposes ;  and  all  provisions  contained  in  the  said 
Acts  shall  be  applicable  to  such  prosecutions  in  the  same  manner  as  if 
they  were  incorporated  in  this  Act :  Provided  that  nothing  in  this  Act 
contained  shall  in  any  manner  alter  or  affect  any  enactment  now  in 
force  relating  to  procedure  in  the  case  of  any  offence  punishable  on 
summary  conviction  within  the  City  of  London  or  the  metropolitan  police 
district,  or  the  recovery  or  application  of  any  penalty  or  forfeiture  for  any 
such  offence. 

See  tit.  "  Sessions,  Petty,''  Vol.  V. 

By  sect.  77,  the  Court  before  which  any  misdemeanour  indictable  The  costs  of  the 

under  the  provisions  of  this  Act  shall  be  prosecuted  or  tried,  may  allow  prosecution  of 

the  costs  of  the  prosecution  in  the  same  manner  as  in  cases  of  felony ;  against  this  Act 

and  every  order  for  the  payment  of  such  costs  shall  be  made  out,  and  may  be  allowed, 
the  sum  of  money  mentioned  therein  paid  and  repaid,  upon  the  same 
terms  and  in  the  same  manner  in  all  respects  as  in  cases  of  felony. 

As  to  costs  generally,  see  tit.  "  Costs,"  Vol.  I. 

The  words  "  indictable  under  the  provisions  of  this  Act "  exclude  the 
case  of  a  common  assault.  If,  however,  the  justices  before  whom  a  case 
of  common  assault  is  brought  are  of  opinion  that  it  is  a  fit  subject  for 
prosecution  by  indictment,  etc.,  the  Court  by  whom  the  indictment  is 
tried  have  power  to  order  costs  and  expenses  of  the  prosecutor  and  wit- 
nesses, together  with  compensation  for  their  trouble  and  loss  of  time,  in 
the  same  manner  as  in  cases  of  felony.    (See  the  14  &  15  Vict.  c.  55,  s.  3.) 

See  also  tit.  "  Assault,"  Vol.  I. 

Where  the  prosecution  for  an  assault  terminates  in  a  conviction,  the 
defendant  may  be  ordered  to  pay  costs  to  the  prosecutor  or  in  default 
be  imprisoned,  sect.  74,  ante,  748. 

Sect.  78.  Nothing  in  this  Act  contained  shall  extend  to  Scotland,  ex- 
cept as  hereinbefore  otherwise  expressly  provided. 


Act  not  to  ex- 
tend to  Scotland, 


Sect.  79.  This  Act  shall  commence  and  take  effect  on  the  first  day  of  Commencement 


November,  1861. 


of  Act. 


II.  poti80tt(n{r,  Sl&ootms  or  WtomHins,  Suffocating,  ttt. 

By  24  &  25  Vict.  c.  100,  s.  11,  whosoever  shall  administer  to  or 
cause  tq  be  administered  to  or  to  be  taken  by  any  person,  any  poison 
or  other  destructive  thing,  or  shall  by  any  means  whatsoever  wound  or 
cause  any  grievous  bodily  harm  to  any  person,  with  intent  in  any  of  the 
cases  aforesaid  to  commit  murder,  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  [five] 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement. 

As  to  attempts  to  administer  poison,  see  sect.  li,post,  753. 


Poisoning,  stab- 
bing, wounding, 
etc.,  with  intent 
to  murder. 
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2.  Poisoning, 
etc. 

Administering 
poison  so  as  to 
endanger  life  or 
inflict  grievous 
bodily  tiarm. 


Administering 
poison  with  In- 
tent to  injure 
and  annoy. 


What  a  poison, 
ing. 
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By  sect.  23,  whosoever  shall  imlawfaUy  and  maliciously  administer  to 
or  cause  to  he  administered  to  or  taken  hy  any  other  person  any  poison 
or  other  destructive  or  noxious  thing  so  as  thereby  to  endanger  the  life 
of  such  person,  or  so  as  thereby  to  inflict  upon  such  person  any  grievous 
bodily  harm  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable  at  the  discretion  of  the  Court  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  ten  years,  and  not  less  than  three  [five]  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years  with  or  without 
hard  labour." 

By  sect.  24,  whosoever  shall  unlawfully  and  maliciously  administer  to 
or  cause  to  be  administered  to  or  taken  by  any  other  person  any  poison  or 
other  destructive  or  noxious  thing,  with  intent  to  injure,  aggrieve,  or 
annoy  such  person,  shall  be  guilty  of  a  misdemeanour,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  the  term  of  three  [five]  years,  or  to  be  imprisoned 
tor  any  term  not  exceeding  two  years  with  or  without  hard  labour. 

By  sect.  25  it  is  provided  that  upon  an  indictment  for  a  felony  under 
sect.  23  the  jury  may  find  the  prisoner  guilty  of  a  misdemeanour  under 
sect.  24. 

The  ofience  under  sect.  11  is  not  triable  at  the  quarter  sessions.  (5  & 
6  Vict.  c.  38,  s.  1.) 

If  the  charge  be  for  wounding,  and  the  intent  to  murder  cannot  be 
established,  the  defendant  may  still  be  found  guilty  of  unlawfully  wound- 
ing. (14  &  15  Vict.  c.  19,  s.  5.) 

Where  a  servant  put  poison  into  a  coffee-pot  which  contained  cofiiee, 
and  when  her  mistress  caine  do^vn  to  breakfast,  told  the  mistress  that  she 
had  put  the  coffee-pot  there  for  her  (the  mistress's)  breakfast,  and  the  mis- 
tress drank  the  poisoned  coffee,  it  was  held  that  this  was  "  a  causing  the 
poison  to  be  taken  "  witliin  the  former  Act,  and  the  servant  is  therefore 
indictable  under  it.  (R.  v.  Hurley,  i  0.  <£  P.  369.)  It  should  also  seem 
from  the  same  case  that  this  is  also  an  "administering"  within  the 
former  Act ;  as,  to  constitute  an  administering,  it  is  not  necessary  that 
the  poison  should  be  delivered  by  the  hand  of  the  party.  And  where  the 
prisoner,  having  mixed  corrosive  sublimate  with  sugar,  put  it  into  a 
parcel,  directing  it  to  Mrs.  Daws,  Townhope,  and  left  it  on  l3ie  counter  of 
a  tradesman,  who  sent  it  to  Mrs.  Davis,  who  used  some  of  the  sugar, 
Ourney,  B.,  held  it  to  be  an  administering ;  for,  although  it  was  intended 
for  Mrs.  Daws,  yet,  as  it  found  its  way  to  Mrs.  Davis,  it  was  as  much 
within  the  Act  as  if  it  had  been  intended  for  Mrs.  Davis.  {R.  v.  Lewis, 
a  O.  d  P.  161.)  The  prisoner  was  indicted  on  the  43  Geo.  3  for  admi- 
nistering poison  to  E.  D.  with  intent  to  murder  her.  The  proof  was, 
that  the  prisoner  gave  her  a  bit  of  a  cake  which  contained  arsenic  and 
sulphate  of  copper.  She  put  this  into  her  mouth  and  spit  it  out  again, 
but  did  not  swallow  any  part  of  it.  This  was  held  by  the  twelve  judges 
not  to  be  an  administering  within  the  meaning  of  the  former  Act,  as  the 
poison  was  not  swallowed.  (R.  v.  Oadman,  ear.  Twelve  Judges,  Oar.  C.  L. 
231*  (a).  But  such  facts  would  make  out  a  case  of  attempting  to  ad- 
minister the  poison  within  the  meaning  of  the  14th  section  of  the  present 
Act.  In  Reg.  v.  Ryan,  2  M.  S  Rob.  213,  Parke,  B.,  after  consulting 
Alderson,  B.,  expressed  an  opinion  that  an  indictment  for  causing. poison 
to  be  taken  by  A.,  with  intent  to  murder  A.,  was  not  sustained  by  evi- 
dence showing  that  the  poison,  though  taken  by  A.,  was  intended  for 
another  person;  and  doubted  the  propriety  of  the  decision  in  R.  v. 
Lewis:  and  accordingly,  after  the  defendant  had  been  convicted,  he 
directed  a  fresh  indictment  to  be  preferred,  charging  the  intent  to  be 


(a)  This  case  is  also  reported  in  iJ. 
4  M.  C.  C.  E.  114 ;  but,  according  to 


S.  V.  Sarley,  (4  C.^F.i 
port  is  inaccurate. 


,  such  te- 
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generally  "  to  commit  murder ; "  upon  whioli  the  defendant  was  again   2.  Poisoning, 
tried,  convicted,  and  sentenced.     But  see^o«i,  755.  etc. 


Administering  poison  with  intent  to  murder  was  within  the  1  Vict.  c. 
85,  s.  2,  though  the  poison  was  in  such  a  state  as  to  render  it  innocuous. 
(Reg.  V.  Cluderay,  1  Den.  G.  O.  514.) 

The  word  wound  includes  incised  wounds,  punctured  wounds,  lacerated   what  a  wound- 
wounds,  contused  wounds,  and  gun-shot  wounds.     [Jerv.  Arch.  0.  L.   '"S- 
Uh  ed.  459.) 

It  is  not  necessary  that  the  prosecutor  should  be  cut  in  a  -vital  part ; 
for  the  question  is  not  what  the  wound  is,  but  what  wound  was  intended. 
{R.  V.  Hunt,  R.  d  M.93;  R.  v.  Oriffith,  1  G.  S  P.  298.)  To  constitute 
a  wounding  within  the  statute,  it  is  necessary  that  the  continuity  of  the 
skin  should  be  broken.  Upon  an  indictment  for  wounding  Best,  it  ap- 
peared that  the  defendants  struck  him  with  an  iron  sticking  bar, 
wrenched  from  a  block  used  for  making  pins,  and  with  a  hammer,  giving 
him  tremendous  blows  across  his  shoulders,  on  his  loins,  and  on  other 
parts  of  his  body,  and  broke  his  collar  bone,  and  injured  the  end  of  the 
bone,  but  there  was  no  evidence  of  an  incised  wound,  or  that  the  skin 
was  broken:  Park,  J.,  was  of  opinion,  at  the  trial,  that  this  was  a 
wounding  within  the  statute,  the  word  wound  being  introduced  for  the 
purpose  of  destroying  the  distinction  which  it  was  necessary  to  make 
upon  the  repealed  statute  between  incised  and  contused  wounds :  the 
defendants  having  been  convicted,  it  was  holden  by  nine  judges,  Bayley, 
Park,  and  Oarrow,  contra,  that  this  was  not  a  wounding  within  the 
statute.  {R.  v.  Wood  S  M'Mahon,  R.  A  M.  O.  O.  278 ;  i  G.  d  P.  381, 
S.  G.  And  see  R.  v.  M'Loughlin,  B  G.  <i  P.  635 ;  R.  v.  Becket,  1  M.  S 
Boh.  526.)  If  the  skin  be  broken  internally  it  wiU  suffice  {R.  v.  Smith,  • 
8  G.  S  P.  173) ;  or  if  there  be  a  rupture  {Beg.  v.  Waltham,  3  Oox  O.  G. 
442) ;  or  even,  it  seems,  extravasation  of  the  blood.  (Reg.  v.  Warinan, 
1  Den.  O.  G.  183.)  And  where,  upon  an  indictment  for  stabbing,  cutting, 
and  wounding  O.  C.  Codrington,  it  appeared  that  the  defendant  threw  a 
finishing  hammer,  one  end  of  which  was  round  and  fiat,  and  the  other 
end  sharp,  to  draw  out  with,  at  the  prosecutor,  which  struck  him  and 
wounded  him  on  his  nose,  breaking  the  skin  and  leaving  a  scar  on  his 
nose  an  inch  and  a  half  long,  but  it  did  not  appear  wMoh  end  of  the 
hammer  struck  the  prosecutor ;  upon  a  case  reserved,  whether  this  was  a 
cut,  stab,  or  wound,  within  the  true  construction  of  the  old  statute,  it  was 
holden  that  the  defendant  was  properly  convicted.  {B.  v.  Withers,  B.  S 
M.  G.  G.  294 ;  4.G.  S  P.  446,  S.  G.  See  also  B.  v.  Payne,  4.  G.  S  P. 
558 ;  B.  V.  Sheard,  7-  G.  S  P.  846 ;  2  Moo.  G.  G.  13,  8.  G.)  On  an  in- 
dictment for  wounding,  the  jury,  upon  the  question  whether  if  death  had 
ensued  the  offence  would  have  been  murder,  should  consider  whether  the 
instrument  employed  was,  in  its  ordinary  use,  likely  to  cause  death ;  or, 
if  it  be  an  instrument  not  Kkely  under  ordinary  circumstances  to  cause 
death,  whether  it  was  used  in  such  an  extraorcfinary  manner  as  to  make 
it  likely  to  cause  death,  either  by  continued  blows  or  otherwise.  {B.  v. 
Howlett,  1  G.SP.  274 ;  Beg.  v.  Dilworth,  %M.<&  Bob.  531.)  The  wound- 
ing must  be  produced  by  the  defendant  himseK,  and  not  be  merely  the 
result  of  a  scuffle,  or  the  hke.  {B.  v.  Becket,  I  M.  S  Bob.  526 ;  Beg.  v. 
Day,  1  Gox  G.  G.  207)  ;  or  of  a  fall.  {Beg.  v.  Spooner,  6  Gox  0.  G. 
392.) 

The  intent  to  murder  must  be  collected  from  the  circumstances  of  the   The  intent  to 
case,  and  the  conduct  or  expressions  of  the  party  (see  tit.  '  Homicide,"   °""^«''- 
Vol.  II.).  If  the  intent  be  to  do  some  grievous  bodily  harm,  see  the  18th 
section  of  the  Act,  post,  754. 

If  it  be  questionable  whether  the  shooting,  etc.,  was  by  accident  or 
design,  proof  may  be  given  that,  at  another  time,  the  prisoner  intention- 
ally shot  the  same  person.  (B.  v.  Voke,  R.  S  R.  G.  G.  581.)'  Also  on  an 
indictment  for  attempting  to  murder  by  poison  evidence  of  administer- 
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2.  Poisoning,  ing  at  different  times  may  be  given  to  show  the  intent.     (B.  y.  Mogg,  4 
ete.  C.  S  P.  364.) 

The  intent  to  murder  must  exist  in  the  mind  at  the  time  of  the  act 

done.     (Reg.  v.  Cruse,  8  G.  d  P.  541 ;  Beg.  v.  Bourdon,  Z  0.  S  K.  366 ; 
Reg.  V.  Galdeoott ;  Beg.  v.  Bavies ;  Buss,  on  Or.  vol.  i.  p.  1006,  Uh  ed.) 

in  a  case  of  stabbing,  where  the  prisoner  had  used  a  deadly  weapon, 
the  fact  that  the  prisoner  was  drunk  does  not  at  all  alter  the  nature  of 
the  case ;  but  if  the  prisoner  had  intemperately  used  an  instrument  not 
in  its  nature  a  deadly  weapon  at  a  time  when  he  was  drunk,  the  fact  of 
his  being  ,dnmk  might  induce  the  jury  to  less  strongly  infer  a  malicious 
intent  in  him  at  the  time.     {R.  v.  Mealtin,  7  C.  S  P.  297.) 

Where  the  prisoner  put  cantharides  into  the  prosecutrix's  tea-cup,  and 
the  jury  found  that  he  did  it  with  intent  to  excite  her  sexual  passion,  in 
order  to  obtain  connection  with  her,  it  was  held  that  he  was  rightly  con- 
victed on  an  indictment  alleging  the  intent  to  be  to  injure,  aggrieve,  and 
annoy.     {Beg.  v.  Wilkins,  L.  rf  C.  89 ;  31  L.  J.,  M.  O.  72.) 

Wounding  oneself  with  intent  to  commit  suicide  is  not  an  attempt  to 
commit  murder,  but  is  a  misdemeanour  triable  at  quarter  sessions.  (B. 
V.  Burgess,  L.  S  0.  258  ;  32  L.  J.  M.  O.  55.) 

The  indiotment.         An  indictment  for  poisoning,  with  intent  to  murder,  must  allege  the 
""■  thing  administered  to  be  poisonous  or  destructive :  and  therefore  an  in- 

dictment for  administering  sponge  mixed  with  milk,  not  alleging  the 
sponge  to  be  destructive,  was  holden  bad.     (B.  v.  Powles,  4  O.  A  P. 

571.) 

In  an  indictment  for  cutting,  stabbing,  or  wounding,  the  instrument 
or  means  by  which  the  wound  was  inflicted  need  not  be  stated,  and,  if 
.  stated,  the  statement  does  not  confine  the  prosecutor  to  prove  a  wound, 
etc.,  by  such  instrument  or  means.  {B.  v.  Briggs,  B.  S  M.  O.  G.  318.) 
Upon  an  indictment  which  charged  a  wound  to  have  been  inflicted  by 
striking  with  a  stick  and  kicking  with  the  feet,  proof  that  the  wound  was 
caused  either  by  striking  with  a  stick  or  kicking  was  holden  sufficient, 
though  it  was  imcertain  by  which  of  the  two  the  iniury  was  inflicted. 
(Id.) 

On  an  indictment  for  shooting  with  intent  to  murder,  if  it  be  alleged 
that  the  gim  was  loaded  mth  powder  and  a  bullet,  it  must  be  proved  to 
have  been  loaded  with  a  bullet,  otherwise  the  defendant  must  be  ac- 
quitted.    (B.y.  Hughes,  5G.  d- P.ize.)     See  ^os<,  s.  14,  p.  753. 

There  does  not  seem  any  objection  to  insert  counts  on  the  11th  and 
14th  sections ;  and  it  is  in  all  cases  advisable,  where  it  is  doubtful 
whether  the  prisoner  intended  to  murder  or  merely  to  maim.  (See  B.  v. 
Strange,  8  Oar.  dP.  172;  Beg.  v.  Murphy,  1  Oox,  0.  G.  108.) 

An  indictment  for  shooting  may  in  one  set  of  counts  lay  the  shooting 
at  one  person  with  intent  to  murder  him,  and  in  another  set  the  shoot- 
ing at  another  person  with  intent  to  murder  such  other  person,  and  the 
prosecutor  wiU  not  be  compelled  to  elect.  (B.  v.  Holt,  7  G.  d  P.  518 ; 
Butter's  case,  1  Lew.  86 ;  but  see  also  post,  755.) 

On  the  trial  of  any  indictment  for  feloniously  wounding  the  jury  may 
convict  of  unlawfully  wounding  (see  14  &  15  Vict.  c.  19,  s.  5).  And 
where  three  are  indicted  for  maliciously  wounding  with  intent  to  do 
grievous  bodily  harm,  the  jury  may  convict  two  of  the  felony  and  the 
thii-d  of  unlawfully  wounding.     (Beg.  v.  Ounningham,  Bell,  O.  0.  72.) 

Upon  counts  for  an  assault  occasioning  actual  bodUy  harm,  the  jury 
may  return  a  verdict  of  guilty  of  a  common  assault.  (Beq  v  Oliver 
Bell,  O.  O.  287 ;  Beg.  v.  Yeadon,  L.  d  0.8\;  31  L.  J.,  M.  O.  70.) 

The  jury  may  also  convict  for  an  attempt  upon  an  indictment  for  any 
offence  under  these  sections  (see  sect.  9). 

The  statute  makes  no  difference  in  the  crimes  mentioned  specifically, 
and  the  being  present  aiding  and  abetting.  Therefore  the  same  indict- 
ment may  contain  counts  with  reference  to  either  offence.  (R.  v.  Towle 
and  others,  B.  d  B.  314.)    And  if  an  indictment  for  shooting  at  another 
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charge  that  a  person  unknown  feloniously,  etc.,  did  shoot  at  A.  B.,  and   2.  Poisoning, 
that  the  prisoner  and  others  were  present,  aiding  and  abetting,  etc.,  the  eta. 

said  unknown  person,  the  said  felony  to  do  and  commit,  etc.,  this  is  suf-   — 

fioient,  without  its  being  stated  that  the  prisoner  -was  feloniotisly  ipvesent, 
etc.  (R.  V.  Towle  and  others,  R.  d  R.  314;  Oollyefs  Stat.  13.) 

By  24  &  25  Vict.  c.  100,  s.  14,  whosoever  shall  attempt  to  administer  Attempts  to 
to,  or  shall  attempt  to  cause  to  be  administered  to,  or  to  be  taken  by,  any   murder  by 
person  any  poison  or  other  destructive  thing,  or  shall  shoot  at  any  per-   S,"^ "drowmng,"'' 
son,  or  shall,  by  drawing  a  trigger,  or  in  any  other  manner,  attempt  to   suffocating,  etc. 
discharge  any  land  of  loaded  arms  at  any  person,  or  shall  attempt  to 
drown,  suffocate,  or  strangle  any  person,  with  intent,  in  any  of  the  cases 
aforesaid,  to  commit  murder,  shall,  whether  any  bodily  injury  shall  be 
effected  or  not,  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for 
life  or  for  any  term  not  less  than  three  [five] ,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years  with  or  without  hard  labour,  and  with  or 
without  soUtary  confinement. 

The  offence  is  not  triable  at  the  c[uarter  sessions.    (5  &  6  Vict.  c.  38, 
s.l.) 

See  a  case  as  to  what  is  an  attempt  to  poison,  ante,  750 ;  and  as  to  what  What  an  attempt 
is  a  poisoning  within  the  11th  section,  ante,  750.     Wliere  the  prisoner  to  poison, 
put  salts  of  sorrel  in  a  sugar  basin,  in  order  that  the  prosecutor  might 
take  it  with  his  tea,  it  was  held  an  attempt  to  administer.  [Reg.  v.  Dale, 
6  Oox,  O.  G.  547.) 

Wliere  A.  sent  a  tin  box  to  B.,  containing  three  pounds  of  gunpowder  ^?*  *  shooting 
and  two  detonators,  which  were  intended  to  ignite  the  gunpowder  when  ' 
any  person  opened  the  box,  and  so  destroy  the  person  who  opened  it : — 
it  was  held,  that  this  was  not  an  "  attempt  to  discharge  loaded  arms  at 
B."  within  the  9  Geo.  4,  c.  31  [R.  v.  Mountford,  7  O.  S  P.  242) ;  but 
such  a  case  is  now  provided  for  by  sect.  15,  post,  754,  and  sect.  29,  post, 
759.  Where  the  shot  was  fired  from  the  barrel  of  a  percussion  gun,  by  the 
prisoner  strUdng  the  cap,  which  was  upon  the  nipple  of  the  barrel,  Pat- 
teson,  J.,  held  it  to  be  within  the  former  Act ;  and,  after  consulting  several 
of  the  judges,  refused  to  reserve  the  point.  {R.  v.  Ooates,  6  O.  S  P.  394.) 

Upon  an  indictment  on  the  9  Geo.  1,  c.  23,  it  must  have  been  shown  , 
that  the  gun  was  loaded  with  a  bullet,  and  levelled  at  the  party  (1  Hawk. 
P.  C.  0.  55,  s.  9 ;  Weston's  case,  1  Leach,  247  ;  Empsoris  ease,  1  Leach, 
224) ;  but  on  the  43  Geo.  8,  it  was  sufficient  if  the  gun  was  loaded  with 
powder  and  paper,  if  fired  near  enough  to  endanger  life  (R.  v.  Kitchen, 
R.  it  R.  95) ;  yet,  if  every  count  alleges  a  pistol  to  be  loaded  with  ball, 
the  evidence  must  correspond  (R.  v.  Hughes,  b  G.  S  P.  126) ;  and  so  if 
alleged  to  be  loaded  with  shot  and  other  destructive  materials  ( Whitley's 
ease,  1  Lewis,  123  ;  Blahe  v.  Barnard,  'dG.SP.  626) ;  but,  if  with  a  buUet, 
a  baU  wiU  suffice  {Reg.  v.  Oxford,  H  G.  d  P.  525). 

To  constitute  the  offence  of  attempting  to  discharge  loaded  fire-arms,  T^^^^f*^^^* 
they  must  be  so  loaded  as  to  be  capable  of  doing  the  mischief  intended.  a?ms%tc!^ ' 
If  part  of  the  loading  has  fallen  out,  though  without  the  knowledge  of 
the  party,  and  what  remains  is  inadequate  to  effect  the  mischief,  the  case 
is  not  within  the  Act.  Nor  is  the  case  within  the  Act,  if  there  be  not 
such  a  loading  at  the  time  as  is  likely  to  produce  a  discharge,  though  it 
is  possible  it  may  produce  it.  This  was  held  in  the  case  oiB.v.  William 
Oarr.  (B  d  R.  G.  G.  877).  But  now,  by  section  19,  it  is  sufficient  if  the 
barrel  be  loaded,  although  the  attempt  to  discharge  may  faU  "from  want 
of  proper  priming  or  from  any  other  cause."  If  a  person,  intending  to 
shoot  another,  put  his  finger  on  the  trigger  of  a  loaded  fire-arm,  but  is 
prevented  from  pulling  the  trigger ;  this  is  not  an  attempt  to  discharge 
loaded  arms  within  the  statute.  (Reg.  y.  St.  George,  9G.S  P.  483  ;  Reg. 
V.  Lewis,  Id.  523.' 

vm.    TTT  3    C 
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2.  Poisoning^ 
etc. 

By  any  other 
means  attempt- 
ing to  commit 
murder. 


Shooting  or 
wounding, 
etc.,  with  intent 
to  maim,  or  re- 
sist lawful 
apprehension. 


What  shall  con- 
stitute loaded 
arms. 


Inflicting  bodily 
injury,  with  or 
without  weapon. 


Unlawfully,  etc. 


Maliciously. 


Freaumption  of 

malice. 
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By  the  24  &  25  Vict.  c.  100,  s.  IS,  whosoever  shaU,  by  any  means  other 
than  those  specified  in  any  of  the  preceding  sections  of  tlus  Act,  attempt 
to  commit  murder  shaU  be  guilty  of  felony,  and  being  convicted  thereof 
shaU  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  m  penal  servi- 
tude for  life,  or  for  any  term  not  less  than  three  [five]  years^  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

By  the  24  &  25  Vict.  c.  100,  s.  18,  whosoever  shall  unlawfully  and  ma- 
liciously, by  any  means  whatever,  wouiid  or  cause  any  grievous  bodily 
harm  to  any  person,  or  shoot  at  any  person,  or,  by  drawing  a  trigger,  or 
in  any  other  manner,  attempt  to  discharge  any  land  of  loaded  arms  at 
any  person,  with  intent,  in  any  of  the  cases  aforesaid,  to  maim,  dis- 
figure, or  disable  any  person,  or  to  do  some  other  grievous  bodily  harm 
to  any  person,  or  with  intent  to  resist  or  prevent  the  lawful  apprehen- 
sion or  detainer  of  any  person,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  life,  or  for  any  term  not  exceeding  three  [five] 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years  with  or 
without  hard  labom-,  and  with  or  without  solitaiy  confinement.  (See  the 
general  clauses,  arai«,  746-749.) 

As  to  what  is  a  "shooting  at"  and  an  attempt  to  discharge,  see 
anle,  753. 

As  to  what  is  a  "  wounding,"  see  ante,  751. 

The  offence  is  not  triable  at  the  quarter  sessions  (5  &  6  Vict.  c.  38, 
S.1). 

By  sect.  19,  any  gun,  pistol,  or  other  arms  which  shall  be  loaded  in 
the  barrel  with  gunpowder  or  any  other  explosive  substance,  and  ball, 
shot,  slug,  or  other  destructive  material,  shall  be  deemed  to  be  loaded 
arms  within  the  meaning  of  this  Act,  although  the  attempt  to  discharge 
the  same  may  fail  from  want  of  proper  priming  or  from  any  other 
cause. 

See  sect.  14,  ante,  753. 

By  sect.  20,  whosoever  shall  unlawfully  and  maliciously  wound  or 
inflict  any  grievous  bodily  harm  upon  any  other  person,  either  with  or 
without  any  weapon  or  instrument,  shall  be  guilty  of  a  misdemeanour, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  the  term  of  three  [five]  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out hard  labour. 

As  to  what  is  a  wounding,  see  ante,  751. 

The  act  must  be  done  on  an  unlawful  occasion.  Where  the  act  is 
charged  to  be  done  with  intent  to  prevent  a  lawful  apprehension,  it  must 
appear  that  the"  offender  had  some  notification  of  the  purpose  for  which 
he  was  apprehended.  (See  ante,  "  Arrest,"  Vol.  I.) 

The  act  must  have  been  done  maliciously.  Under  the  repealed  Act  of 
9  Geo.  4,  c.  31,  if  the  crime  would  only  have  been  manslaughter,  if  the 
death  of  the  party  had  occurred  in  consequence  of  the  injury,  the  ease 
would  not  be  within  it ;  but  this  is  otherwise  under  the  above  enactment 
{See  R.  V.  Griffiths,  8  0.  <£  P.  248 ;  H.  v.  Nicholls,  9  C.  <«  P  267  ■  2 
Moo.  a.  0.  40.) 

Malice  would  in  most  cases  be  presumed.  It  is  not  necessary  that 
the  malicious  intention  should  be  conceived  against  any  particular  indi- 
vidual :  if  it  be  against  all  persons  who  may  happen  to  come  within  the 
scope  of  the  perpetrator's  design,  the  particular  mischief  done  to  any  one 
will  be  connected  with  the  general  malignant  intent,  and  so  the  case  will 
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fall  within  the  statute.  (2  Hawk.  c.  23,  s.  16 ;  and  see  Carrol's  ease,  1  2.  Poisoning, 
East,  P.  O.  394 ;  B.  v.  Hunt,  1  Moo.  O.  0.  R.  93,  and  tit.  "  Hmnicide,"  etc 

Vol.  II.) — 

As  to  what  is  a  wounding  within  the  Act,  see  ante,  751. 

To  maim  is  to  injure  any  part  of  a  man's  body,  which  may  render  him.  What  a  maiming 
ia  fighting,  less  able  to  defend  himseK  or  annoy  his  enemy.  (1  Hawk.  c.  '*"• 
44,  s.  1 ;  and  see  tit.  "  Maim,"  ante,  741.  To  disfigure  is  to  do  some  ex- 
ternal injury,  which  may  detract  from  his  personal  appearance :  and  to 
disable  is  to  do  something  which  creates  a  permanent  disability,  and  not 
merely  a  temporary  injmy.  (See  R.  v.  Boyce,  1  Moo.  O.  O.  29 ;  Jen. 
Arch.  O.  L.  9th  edit.  460.) 

With  respect  to  the  intent  Mr.  Coke,  a  gentleman  of  Suffolk,  and  one  intent  to  maim, 
Woodbum,  a  labourer,  were  mdicted  in  1722  on  the  repealed  Act  of  22  ^^g^"'  '"^  *"'" 
&  23  Car.  2,  c.  1,  s.  7.  The  latter  gave  the  prosecutor  several  blows  on 
the  head  with  a  sharp  bill  or  hook,  one  of  which  sKt  the  nose,  the  former 
being  present,  etc.,  and  then  they  left  him,  supposing  he  was  dead ;  the 
prosecutor,  however,  recovered.  The  prisoners  in  their  defence  insisted 
that  their  intent  was  to  murder  Crisp,  the  prosecutor,  and  not  to  maim 
liim,  and,  therefore,  that  they  were  not  within  the  statute.  But  Lord 
C.  J.  King  said,  that  if  one  man  attack  another  to  murder  him  with  such 
an  instrument  as  a  hook,  which  cannot  but  endanger  the  disfiguring 
him,  and  in  such  attack  happen  not  to  kill,  but  only  to  disfigure  him,  he 
may  be  indicted  on  tliis  statute ;  and  it  shall  be  left  to  the  jury  to  con- 
sider whether  it  were  not  a  design  to  murder  by  disfiguring,  and  conse- 
quently, a  malicious  intent  to  disfigure  as  well  as  to  murder.  Accord- 
ingly, the  jury  found  them  guilty  of  such  previous  intent  to  disfigure,  in 
order  to  eflect  their  principal  intent  to  murder;  and  they  were  both 
condemned  and  executed-  {R-  v.  Goke  and  Woodbum,  1  East,  P.  O. 
400;  16  Howell's  St.  Tri.  54;  4  Bl.  Com.  207.) 

A  broker  and  his  man  having  levied  a  distress  for  rent,  the  man  left 
in  possession  was  ejected.  The  owner  of  the  goods  was  not  in  the  room 
at  the  time  of  the  levy,  and  it  was  not  proved  that  he  was  a  party  to  the 
turning  out  of  the  man,  or  that  he  knew  of  the  distress  being  levied,  but 
on  the  broker  and  his  assistants  breaking  open  the  outer  door  to  re-enter, 
the  prisoner  struck  one  of  the  assistants  with  an  axe  on  the  forehead : — 
Held,  that,  under  these  circumstances,  the  prisoner  must  at  least  be 
found  guilty  of  an  assault ;  and  also,  that,  although  he  might  be  foimd 
guilty  of  wounding,  with  intent  to  murder,  or  to  do  grievous  bodily  harm, 
yet  he  could  not  be  found  guilty  of  wounding  with  intent  to  maim  and 
disable.  (Reg.  y.  Sullivan,.  1  Car.  d  M.  209, — Parke.)  _ 

The  intent  can,  in  general,  be  proved  by  presumptive  evidence  only. 
But  it  may  be  stated,  as  a  general  rule,  that  a  man  is  answerable  for  his 
acts ;  and,  therefore,  if  he  stab  B.,  supposing  him  to  be  A.,  he  may  be 
indicted  for  stabbing  B.,  with  intent  to  murder  him  (R.  v.  Jarvis,  2  M. 
d  Rob.  40 ;  Reg.  v.  Lynch,  1  Cox,  C.  C.  361 ;  Reg.  v.  Smith,  Dears.  G.  O. 
559) ;  but  where  the  prisoner  struck  at  A.,  and  the  prosecutor  interfered 
and  caught  the  blow,  there  was  no  intent  to  injure  the  person  wounded 
as  there  was  in  the  above  cases.  [Reg.  v.  Hewlett,  1  F.  d  F.  91.)  Where 
the  intent  is  laid  to  poison,  etc.,  A.,  the  intent  must,  it  seems,  be  proved 
as  laid  [Reg.  v.  Ryan,  %  M.  S  Rob.  213) ;  but  since  the  statute  1  Vict. 
c.  85,  it  maybe  sufficient  to  lay  the  intent  generally  "to  commit  murder." 
See,  however,  Russell  on  Cr.,  vol.  i.  p.  1003,  n.  (g). 

Where  the  prisoner  fired  into  a  group  of  persons  among  whom  was  A., 
intending  generally  to  do  grievous  bodily  harm,  and  wounded  A.,  it  was 
held  that  he  was  rightly  convicted  on  an  indictment  for  shooting  at  A. 
with  intent  to  do  him  grievous  bodily  harm.  [Reg.  v.  Fretwell,  L.  S  C. 
443 ;  33  L.  J.  M.  G.  128.) 

Upon  the  difference  between  "an  intention  to  injure"  and  "the 
motive  for  injuring,"  see  Roscoe's  Gr.  Ev.,  7th  edit.,  1868,  p.  568. 

If,  however,  it  be  doubtful  whether  the  act  was  done  by  accident  or 
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3.  Poisoning,   design,  other  circumstances  may  be  given  in  evidence  to  prove  the  intent. 
ete.  (Jen.  Arch.  O.  L.  Qth  edit.  460.) 

■ '       Firing  with  intent  to  shoot  a  person,  who  is  not  in  any  place  where 

the  shot  can  reach  him,  but  is  somewhere  else,  is  not  sufficient.  {R.  v. 
Lovell,  2  M.  S  Bob.  39.) 

The  intent  must  exist  at  the  time.     See  ante,  752. 

Intent  to  do  In  R.  V.  Gox  (R.  d  R.  G.  O.  362),  it  was  held,  that  cutting  a  child's 

harm"""  """"'^  private  parts  so  as  to  enlarge  them  for  the  time  may  he  considered  as 
doing  her  grievous  bodily  harm,  and  done  with  that  intent,  though  the 
hymen  is  not  injured,  the  incision  is  not  deep,  and  the  wound,  eventu- 
ally, is  not  dangerous,  and  though  the  prisoner's  principal  object  was 
to  commit  a  rape. 

It  is  not  necessary  that  grievous  bodily  hann  should  actually  be  done. 
[R.  V.  Hunt,  1  Moo.  O.  O.  93.)  But  the  nature  of  the  wound  inflicted 
will  be  an  important  consideration  for  the  jury  in  estimating  the  intent. 
Upon  the  other  hand,  although  grievous  bodily  harm  be  in  feet  done,  yet 
the  question  of  intent  still  remains.  (Reg.  v.  Wheeler,  1  Oox,  O.  O.  106; 
Reg.  V.  Oox,  1  F.  d  F.  664;  Reg.  v.  Odgers,  2  M.  d  Rob.  479.) 

Intent  to  prevent  On  an  indictment  for  shooting,  etc.,  with  intent  to  prevent  the  appre- 
detainer°of''"  "  hension  or  detainer  of  a  party,  it  must  be  shown  that  the  apprehension 
person,  etc.*         o^"  detainer  was  lawful.  (See  "  Arrest,"  Vol.  I.) 

It  was  held  not  an  offence  within  43  Geo.  3,  c.  58,  for  maliciously 

■  cutting  with  intent  to  resist  lawful  apprehension,  if  the  cutting  took 

place  in  an  attempt  to  apprehend  the  prisoner,  previous  to  notification 

to  him  of  the  purpose  for  which  he  was  laid  hold  of.    (R.  v.  Rieketts,  3 

Camp.  68.) 

But,  in  a  more  recent  case,  it  was  held  that,  where  the  circumstances 
are  such  that  a  man  must  know  why  a  person  is  about  to  apprehend 
him,  he  need  not  be  told,  and  the  arrest  will  be  legal,  and  the  resistance 
illegal,  as  much  as  if  he  had  been  told.  (R.  v.  Howarth,  1  Moo.  G.  G. 
207.)  Tins  case  was  an  indictment  on  the  repealed  Act,  43  Geo.  3,  but 
it  will  be  equally  applicable  to  the  present  statute.  See  also  R.  v.  Rob- 
inson, 2  Starh.Ev.  693,  n.  (It). 

Upon  an  indictment  for  stabbing,  cutting,  and  wounding  Staple,  with 
intent  to  prevent  and  resist  the  apprehension  and  detainer  of  O.  Hood, 
for  an  assault,  it  appeared  that  the  warrant  was  to  take  "  the  body  of 

Hood  (leaving  a  blank  for  the  Christian  name),  of  the  hamlet  of 

B.,  in  the  parish  of  F.,  in  the  same  county,  by  whatsoever  name  he  may 
be  called  or  known,  the  son  of  Samuel  Hood,  to  answer,  etc."  It  was 
contended  that  the  warrant  was  illegal,  and  would  not  justify  the  appre- 
hension and  detainer  of  the  defendant;  to  which  it  was  answered,  that 
the  description  was  a  sufficient  designation  of  the  person.  Vauglian,  B  , 
reserved  the  pomt ;  and  the  defendant  having  been  convicted,  the  judges 
held  that  the  warrant  was  insufficient,  and  that  the  conviction  was 
wrong.     (R.  v.  Hood,  1  Moo.  G.  G.  281.) 

If  a  poUce  constable,  on  being  sent  for  at  a  late  hour  of  the  night  to 
clear  a  beer  house,  do  so,  and  one  of  the  persons  on  leaving  the  house, 
and  bemg  told  to  go  away,  refuse  to  do  so  and  use  thi-eatening  language 
the  pohce  constable  is  justified  in  laying  hands  on  him  to  remove  hi5i 
and  If  he  cut  the  pohce  constable  with  a  knife  with  intent  to  do  aiievous 
boMy  hai-m  this  was  held  to  be  mthin  tiie  former  statute.    (R.  y  Herms, 

Indictinent  for  cutting  and  wounding  to  prevent  lawful  apprehension 
and  detamer  by  a  pohceman  for  committing  damages  and  iniury  to 
plants  and  roots  in  a  garden.  It  appeared  that  the  prisoner  was  c^g 
and  pluckmg  flowers  with  mtent  to  steal  them.  The  conviction  wn  s 
held  right.     (R.  v.  Fraser,  \  Moo.  G.  G.  419  )  conviction  was 

It  seems  that  the  fact  of  the  party  apprehended  having  committed  a 
felony  is  not  sufficient,  but  the  constable  must  know  that  the  per 
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son  has  committed  a  felony  in  order  to  justify  such  constable  in  appre- 
hending him.     {Reg.  v.  Dadson,  2  Den.  O.  O.  35.) 

Where  a  wounding  with  intent  to  resist  lawful  apprehension  was   

alleged,  it  was  held  necessary  to  show  proper  authority  {R.  v.  Dyson,  1 
Stark.  N.  P.  R.  246) ;  but  where  the  intent  was  to  do  grievous  bodily 
harm,  it  was  held  a  person  detected  at  night  in  the  attempt  to  commit 
felony  might  be  detained  by  a  private  person  without  warrant.  (R.  v. 
Hunt,  1  Moo.  O.  O.  93.)     And  see  tit.  "Assault,"  Vol.  I. 

In  an  indictment  under  the  43  Geo.  3,  c.  58,  for  cutting  and  maiming 
persons  assisting  a  sheriff's  officer,  it  was  held  incumbent  on  the  prose- 
cutor, not  only  to  produce  the  warrant  made  out  by  the  sheriff  to  the 
officer,  but  likewise  the  writ.  {R.  v.  W.  S  R.  Meade,  Holt's  O.  N.  P. 
593.) 

Gamekeepers  being  in  a  preserve  between  twelve  and  one  at  night 
heard  the  firing  of  two  guns,  and  proceeding  in  the  direction  of  the 
sound,  met  with  two  persons  who  neither  had  guns  nor  game  upon  them, 
nor  were  either  found  near  them.  The  gamekeepers  immediately  seized 
them  without  calling  on  them  to  surrender,  or  in  any  way  notifying  to 
them  who  they  were.  The  keepers  were  wounded,  one  of  them  seriously : 
— Held,  that  the  prisoner  who  woimded  them  might,  under  the  circum- 
stances, and  taking  into  consideration  the  situation,  and  the  time  of  the 
night,  etc.,  be  properly  convicted  under  the  now  repealed  9  Geo.  4, 
c.  81,  ss.  11,  13.  (Rex  v.  Taylor  and  Penwright,  7  Oar.  S  P.  266, 
8.  G.) 

Sect.  21.  Whosoever  shall,  by   any  means  whatsoever,   attempt  to   Attempting  to 
choke,  suffocate,  or  strangle  any  other  person,  or  shall,  by  any  means   order  to  commit 
calculated  to  choke,  suffocate,  or  strangle,  attempt  to  render  any  other   any  indictable 
person  insensible,  unconscious,  or  incapable  of  resistance,  with  intent  in   "^f^nce. 
any  of  such  cases  thereby  to  enable  liimself  or  any  other  person  to  com- 
mit, or  with  intent  in  any  of  such  cases  thereby  to  assist  any  other  per- 
son in  committing,  any  indictable  offence,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shaU  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three 
[five]  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour. 

As  to  attempting  to  suffocate  or  strangle  with  intent  to  murder,  see 
sect.  14,  ante,  753. 

The  26  &  27  Vict.  c.  44  recites  the  24  &  25  Vict.  c.  96,  s.  43,  and  the 
preceding  clause,  and  enacts  that,  where  any  person  is  convicted  of  a 
crime  imder  either  of  the  said  sections,  the  Court  before  whom  he  is 
convicted  may,  in  addition  to  the  punishment  awarded  by  the  said  sec- 
tions or  any  part  thereof,  direct  that  the  offender,  if  a  male,  be  once, 
twice,  or  thrice  privately  whipped,  subject  to  the  following  provisions : — 

1.  That  in  the  case  of  an  offender  whose  age  does  not  exceed  sixteen 
years,  the  number  of  strokes  at  each  such  whipping  do  not  exceed 
twenty-five,  and  the  instrument  used  shall  be  a  birch  rod : 

2.  That  in  the  case  of  any  other  male  offender  the  number  of  strokes 
do  not  exceed  fifty  at  each  such  whipping. 

3.  That  in  each  case  the  Court  in  its  sentence  shall  specify  the  num- 
ber of  strokes  to  be  inflicted  and  the  instrument  to  be  used : 

Provided  that  in  no  case  shall  such  whipping  take  place  after  the  expi- 
ration of  six  months  from  the  passing  of  the  sentence ;  provided  also, 
that  every  such  whipping  to  be  iniiicted  on  any  person  sentenced  to 
penal  servitude,  shall  be  inflicted  on  him  before  he  shaU  be  removed  to 
a  convict  prison  with  a  view  to  his  undergoing  his  sentence  of  penal 
servitude. 

By  sect.  22,  whosoever  shall  unlawfully  apply  or  administer  to  or   pingchioro- 
■cause  to  be  taken  by,  or  attempt  to  apply  or  administer  to  or  attempt  to  "'"•  ®'°-'  ° 
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cause  to  be  administered  to  or  taken  by,  any  person,  any  chloroform, 
laudanvun,  or  other  stupefying  or  overpowering  drug,  matter,  or  thing, 
with  intent  in  any  of  such  cases  thereby  to  enable  himself  or  any  other 
person  to  commit,  or  with  intent  in  any  of  such  cases  thereby  to  assist 
any  other  person  in  committing,  any  indictable  offence,  shall  be  guilty 
of  felony,  and  berag  convicted  thereof  shaU  be  Uable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  life  or  for  any  other  term  not 
less  than  three  [iive]  years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour. 

As  to  the  words  "  administer  or  cause  to  be  administered,"  etc.,  see 
ante,  750. 

The  observations  made,  ante,  752,  as  to  the  indictment,  will  for  the 
most  part  be  here  applicable. 

In  addition  it  should  be  observed  that  the  intent  must  be  proved  as 
charged  in  the  indictment.  Where,  under  the  former  statute,  the  intent 
as  laid  in  several  counts  of  the  indictment,  was  to  murder,  to  disa,ble, 
and  to  do  some  grievous  bodily  harm,  and  the  intent  found  by  the  jury 
was,  to  prevent  being  apprehended,  a  conviction  upon  this  indictment 
was  held  wrong.  (B.  v.  Buffin,  B.  dk  B.  365  ;  B.  v.  Marshall,  2  Stark. 
JEv.  925  ;  R.  v.  Boyce,  1  Moo.  O.  O.  29.) 

But  where  one  intent  only  is  laid  in  the  indictment,  and  the  jury  iind 
both  that  and  another,  as,  for  instance,  where  tlie  intent  laid  is  to  do 
grievous  bodily  harm,  and  they  find  the  intent  to  be,  to  prevent  lawful 
apprehension,  and,  for  the  purpose  of  effecting  this  intent,  to  do  grievous 
bodily  harm,  the  indictment  will  be  supported.  (B.  Y.OiUow,  B.  SB.  85.) 

So  where  on  an  indictment  for  wounding,  with  intent  to  do  some 
grievous  bodily  harm,  it  appeared  that  two  persons,  one  of  whom  was 
the  prisoner,  attacked  and  woimded  the  prosecutor,  and  robbed  him  ;  it 
was  not  proved  which  of  the  persons  inflicted  the  wound  : — It  was  held 
that  if  the  prisoner  inflicted  the  wound  on  the  prosecutor,  with  intent  to 
rob  him,  he  having  at  the  same  time  an  intent  to  do  him  some  grievous 
bodily  harm  to  efiectuate  such  his  intention  of  robbing,  he  ought  to  be 
convicted  on  this  indictment.     (Beg.  v.  Bowen,  1  Gar.  £  M.  149.) 

It  seems,  a  general  count  stating  the  maiming  to  have  been  to  prevent 
the  lawful  apprehension  of  a  prisoner  for  an  offence  for  which  he  was 
liable  by  law  to  be  apprehended,  will  not  suffice  on  demuiTer ;  though, 
by  7  Geo.  4,  c.  64,  s.  21,  it  seems  it  would  suffice  after  verdict.  (See  B. 
V.  Howarth,  1  Moo.  O.  O.  210,  etc.) 

An  indictment  charging  the  act  to  have  been  done  "  feloniously,  wil- 
fully, and  maliciously,"  is  bad,  the  words  of  the  statute  being  "  imlaw- 
fully  and  maliciously."  (B.  v.  Byait,  2  Moo.  O.  C.  15 ;  B.  v.  Turner, 
post,  770.) 

Where  there  is  the  least  doubt  as  to  the  evidence,  counts  should  be 
added  charging  the  intent  in  various  ways.  (See  B.  v.  Strange,  8  Oar. 
d  P.  172.) 


III.  ItttenOitts  to  i^urUMr  or  to  tame  ffirteJjous  JSoOttg 
l^arm,  etc.,  is  ti&e  3Ea^loBtott  of  ©unpotoBcr,  ttt. 

By  the  24  &  25  Vict.  c.  100,  s.  12,  whosoever,  by  the  explosion  of  gun- 
powder or  other  explosive  substance,  shall  destroy  or  damage  any 
building  with  intent  to  commit  murder,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shaU  be  Hable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three 
[five]  years,  or  to  be  imprisoned  for  any  teim  not  exceeding  two  years, 
with  or  witliout  hard  labour,  and  with  or  without  solitary  confinement. 

CaitBiDg  bbdiiy     ■    By  sect..  28,' -whosofiver' shaU  unlawfully  and  maliciously,  by  the  ex- 


Destroying  or 
damaging  a 
building  witli 
gunpowder  witii 
intent  to  murder. 


injury  by  gun- 
powder. 


Causing  gun- 
powder to  ex- 
plode, or  sending 
to  any  person  an 
explosive  sub- 
stance, or  throw- 
ing corrosive 
fluid  on  a  person 
witii  intent  to  do 
grievous  bodily 
harm. 
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plosion  of  gunpowder  or  other  explosive  substance,  bum,  maim,  disfigure,   4.  Murder  of 
disable,  or  do  any  grievous  bodily  harm  to  any  person,  shall  be  guilty  of    or  Gonceal- 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  ing  the  Birth 
the  Court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less     of  a  Child. 
than  three  [five]  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, and  if  a  male  under  the  age  of  sixteen  years  with  or  without 
whipping. 

Sect.  29.  "Whosoever  shall  unlawfully  and  maliciously  cause  any  gun- 
powder or  other  explosive  substance  to  explode,  or  send  or  deUver  to  or 
cause  to  be  taken  or  received  by  any  person  any  explosive  substance  or 
any  other  dangerous  or  noxious  thing,  or  put  or  lay  at  any  place,  or  cast 
or  throw  at  or  upon  or  otherwise  apply  to  any  person,  any  corrosive  fluid 
or  any  destructive  or  explosive  substance,  with  intent  in  any  of  the  cases 
aforesaid  to  bum,  maim,  disfigure,  or  disable  any  person,  or  to  do  some 
grievous  bodily  harm  to  any  person,  shall,  whether  any  bodily  injury  be 
effected  or  not,  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for 
life  or  for  any  term  not  less  than  three  [five]  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and  if  a  male  under  the  age  of  six- 
teen years,  with  or  without  whipping. 

Sect.  30.  Whosoever  shall  imlawfully  and  maliciously  place  or  throw   Placing  gunpow- 

.    ,  .      ,  1     -IT  1  ■  1  der  near  a  build- 

m,  mto,  upon,  agamst,  or  near  any  building,  ship,  or  vessel  any  gunpow-   j^g  ^jj^  i„te„t 
der  or  other  explosive  substance,  with  intent  to  do  any  bodily  injury  to   to  do  bodily  in- 
any  person,  shall,  whether  or  not  any  explosion  take  place,  and  whether  i^'^ '°  '°y  p"' 
or  not  any  bodily  injury  be  effected,  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not 
less  than  three  [five]   years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and  if  a  male  imder  the  age  of  sixteen  years,  with 
or  without  whipping. 

As  to  the  ofisnce  of  making  or  having  gunpowder,  etc.,  with  intent  to 
commit  a  felony,  and  as  to  warrants  for  searching  houses,  see  sects.  64, 
65,  tit.  "  Gunpowder,"  Vol.  II.  ,■  and  see  also  the  similar  sections  of  the 
24  &  25  Vict.  c.  97,  ss.  54,  55,  post,  tit.  "  Malicious  Injuries  to  Property." 
See  also  that  title  for  other  offences  relating  to  gunpowder. 


IV,  IBlttrUcr  of  or  ©onwaltng  i^t  38irt1&  of  a 

The  offence  of  murder  in  general  wiU  be  found  fuUy  discussed  under  ciiiid  murder, 
title  "  Homicide,"  Vol.  II. 

In  order  to  constitute  the  offence  of  cMd-murder  it  must  be  clearly  what  amounts 
established  that  the  child  was  bom  alive.  It  must  appear  to  have  been  to. 
alive  after  the  whole  body  of  the  child  was  brought  into  the  world.  It  is 
■not  sufficient  that  the  child  respire  in  the  progress  of  the  birth.  {B.  v. 
Poutton,  5  Gar.  d  P.  329.)  There  must  be  an  independent  animation 
in  the  child,  a  complete  separation  from  the  mother.  {B.  v.  Enoch,  5 
0  £  P.  539 ;  B.  v.  Wright,  9  id.  754  :  B.  v.  Sellis,  7  id.  850.)  But  if  a 
child  be  whoUy  produced  and  then  killed,  it  wOl  be  the  offence  of  murder, 
though  the  umbilical  cord  be  not  severed.  {B.  v.  Sellis,  1  O.  <&  P.  850 ; 
B  \  Crutchley,  id.  814;  B.  v.  Beeves,  9  id.  25,  B.  v.  Trillqes,  Ji  Moo. 
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4.  Murder  of  O.  O.  260.)     There  is  no  occasion  for  the  cliild  to  have  breathed  after  it 
or  Conceal-     was  bom,  if  bom  alive.    {R.y.  Brain,  6  O.  d  P.  34,9)  (a), 
ing  the  Birth       If  the  child  be  bom  aUve  and  afterwards  die  in  consequence  of  blows, 
of  a' Child,      etc.,  given  to  the  mother,  it  seems  this  is  murder.    (S  Imt.  60.) 

Where  an  ignorant  midwife,  attempting  to  deliver  a  woman,  broke  the 

skull  of  the  child  as  soon  as  it  appeared,  and  the  child  died  shortly  after 
it  was  bom,  it  was  objected  that  the  child  was  not  wholly  bom  when 
the  injury  was  received,  but  the  conviction  was  affirmed.  {B.  v.  Senior, 
1  Moo.  a  C.  346.) 


When  prisoner 
may  be  convicted 
of  concealing  tlie 
birlli. 


Abortion. 


Concealment  of 
birtli  of. 


If  on  the  trial  of  the  indictment  for  the  murder  of  a  child  the  proof 
fails,  the  defendant  may  nevertheless  be  convicted  of  the  concealment  of 
the  birth,  if  there  be  evidence  to  meet  it,  and  as  to  which  see  infra.  But, 
where  the  indictment  is  bad  for  not  describing  the  child  pi'operly,  the 
defendant  cannot  be  convicted  on  that  indictment  for  the  concealment. 
{Reg.  V.  Hichs,  2  M.  d  Bob.  302.) 

It  has  been  considered  that  the  enactment  extends  to  a  trial  on  the 
coroner's  inquest,  as  well  as  upon  a  bUl  found  by  the  grand  jury.  (B.  v. 
Cole,  2  Leaoh,  1095  ;  3  Camp.  371 ;  B.  v.  Maynard,  B.  S  B.  240 ;  1  Buss. 
C.  d  M.  Uh  edit.  780.) 

As  to  the  oifenoe  of  abortion,  see  tit.  "  Abortion"  Vol.  I. 

The  miu'der  of  bastard  children  by  the  mother  was  considered  as  a 
crime  so  difficult  to  be  proved,  that  the  21  Jac.  I.  o.  17,  was  passed, 
which  made  the  concealment  of  the  death  of  a  bastard  child  an  unde- 
niable evidence  of  murder  in  the  mother,  except  she  could  prove  by  one 
witness  at  least  that  it  was  actually  bom  dead.    But  this  law,  which  was 


(ffl)  The  following  observations  up- 
on the  subject  of  infanticide  are  col- 
lected in  Mr.  J.  Jervis's  valuable 
work  on  Coroners,  127-8. 

The  first  question  which  naturally 
presents  itself  is,  whether  the  child 
was  horn  alive.  As  a  test  of  this,  it 
was  formerly  usual  to  immerse  the 
lungs  in  water,  it  being  supposed 
that  if  they  floated,  the  child  must 
have  respired.  But  this  test  is  now 
quite  exploded,  for  it  is  obvious,  that 
if  the  child  make  but  one  gasp  and 
instantly  die,  the  lungs  will  swim  ia 
water  as  readily  as  if  the  child  had 
breathed  longer,  and  it  is  not  uncom- 
mon for  an  infant  to  breath  as  soon 
as  its  mouth  is  protruded  from  its 
mother,  although  it  may  die  before 
its  body  be  bom.  [Sunt.  17.)  Air 
may  also  be  passed  into-the  lungs  by 
inflation  or  be  generated  by  putrefac- 
tion, and  both  will  produce  the  same 
eflect. 

This  question  is,  however,  less  dif- 
ficult in  cases  of  immature  birth. 
Under  the  fifth  month  no  foetus  can 
be  bom  aUve ;  from  the  fifth  to  the 
seventh  it  may  come  into  the  world 
ahve,  but  cannot  maintain  existence  ; 
but  at  the  seventh  it  may  be  reai-ed. 
As  the  period  of  gestation  may  be 
pretty  accurately  ascertained  from 
the  appearance  of  the  foetus  in  these 
cateSj  the  doubt  is  easily  resolved. 


(See  For.  Med.  312;  Frac.  Med.  112: 
3  Far.  100.) 

The  next  question  is,  the  cause  of 
the  death.  Now  the  child  may  die  in 
the  womb, — during  thelabour  by  pres- 
sure— or  by  strangulation  from  the 
umbilical  cord.  {Elem.  of  Mid.  180.) 
In  which  latter  cases  the  body  pre- 
sents appearances  which  to  a  common 
observer  would  seem  to  be  the  marks 
of  a  violent  death.  Upon  this  sub- 
ject Dr.  Hunter  says, — "When  a 
child's  head  or  face  is  swollen,  and 
is  very  red  or  black,  the  vulgar,  be- 
cause hanged  people  look  so,  con- 
clude it  was  stoangled;  nothing  is 
more  common  in  natural  births." — 
p.  13. 

But  the  chQd,  though  safely  de- 
Hvered,  may  still  die  without  any 
criminal,  act  of  the  mother.  Children 
may  be  bom  so  weak,  that  if  left  to 
themselves,  after  brealiiing  or  sob- 
bing, they  would  die ;  or  even  a  strong 
child  may  be  suffocated  by  being  left 
upon  its  face  either  in  the  pool  made 
by  the  natural  discharges  or  upon 
wet  clothes.  (Hunt.  18.)  These  and 
a  variety  of  other  causes  may  con- 
tribute to  the  death  of  new-bom  in- 
fants, particularly  where  the  mother 
IS  deUvered  in  secret  by  herself,  and 
being  exhausted,  frequently  faints 
and  becomes  insensible. 


§iv. 
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accounted  to  savour  strongly  of  severity,  and  always  construed  most  4.  Murder  of 
favourably  for  the  unfortunate  object  of  accusation,  was  repealed,  together     ar  Ooneeal- 

with  an  Msh  Act  upon  the  same  subject,  by  the  43  Geo.  3,  c.  58,  s.  3  ing  the  Birth 
(called  Lord  Ellenborough's  Act).     (4  Bl.  Com.  198;  1  Buss.  O.  &  M.     of  a  Child. 

ith  ed.  775.)    The  latter  Act  did  not  make  the  concealment  an  offence  for  — 

which  an  indictment  would  lie.     (B.  v.  Parkinson,  1  Buss.  O.  S  M. 
Ath  ed.  774,  note  (c).) 

The  former  Acts  having  been  repealed,  it  is  now  enacted  by  the  24  &  Concealing  the 
25  Vict.  c.  100,  s.  60,  if  any  woman  shall  be  delivered  of  a  ohUd,  every  "■'"'  "*  *  "'""'*■ 
person  who  shall,  by  any  secret  disposition  of  the  dead  body  of  the  said 
child,  whether  such  child  died  before,  at,  or  after  its  birth,  endeavour  to 
conceal  the  birth  thereof,  shall  be  guilty  of  a  misdemeanour,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour :  Provided  that  if  any  person  tried  for  the  murder  of  any  child 
shall  be  acquitted  thereof,  it  shall  be  lawful  for  the  jury  by  whose  verdict 
such  person  shaU.  be  acquitted  to  find,  in  case  it  shall  so  appear  in  evi- 
dence, that  the  child  had  recently  been  bom,  and  that  such  person  did, 
by  some  secret  disposition  of  the  dead  body  of  such  child,  endeavour  to 
conceal  the  birth  thereof,  and  thereupon  the  Court  may  pass  such  sen- 
tence as  if  such  person  had  been  convicted  upon  an  indictment  for  the 
concealment  of  the  birth. 

The  offence  is  not  triable  at  any  quarter  sessions,  5  &  6  Vict.  c. 
s.  1. 


Not  triable  at 
sessions. 


The  above  provision  is  in  effect  nearly  the  same  as  that  of  the  48  obserT.xtion8  and 
Geo.  3,  c.  58,  s.  3,  except  that  the  woman  may  now  be  iadicted  for  the  *^°'^2"'  *' '" 
concealment  as  a  specific  misdemeanour,  whereas  under  the  43  Geo.  3 
she  could  be  only  found  guilty  of  this  offence,  after  a  trial  on  an  indict- 
ment or  inquisition  for  murder ;  and  also  that  by  this  Act  hard  labour 
may  be  imposed.  Also  by  this  new  Act,  the  offence  is  extended  to  the 
concealment  of  the  birth  of  any  child,  whether  a  bastard  or  not. 

The  43  Geo.  3,  c.  58,  ss.  3  &  4,  was  held  to  extend  to  aU  cases  of 
concealment  of  the  birth,  whether  the  child  be  born  aUve  or  otherwise, 
and  although  the  birth  was  probably  known  to  an  accomplice.  {B.  v. 
Cornwall,  B.  d  B.  336.) 

Under  the  21  Jac.  I.  it  was  held  that  if  the  mother  called  for  help,  or 
had  previously  confessed  her  "pregnancy  (B.  v.  Peat,  1  East,  P.  C. 
229),  these  circumstances  would  probably  negative  the  concealment.  So 
if  the  woman  made  provision  for  the  birth  of  her  child,  this  also,  it  was 
held  under  the  same  Act,  might  be  deemed  a  circumstance  indicative  of 
her  intention  not  to  conceal  it.  {Id.)  So  under  the  43  Geo.  3,  it  appears 
to  have  been  considered  that  if  the  woman  made  her  pregnancy  known 
to  persons  not  implicated  with  her  in  the  concealment,  it  would  be  an 
answer  to  the  charge  of  concealment.  (B.  v.  Mary  Southern,  1  Burn's 
J.  iUh  ed.  335.)  {a).    And  in  a  case  under  the  9  Geo.  4  the  prisoner 


(«)  In  this  case  the  prisoner  was 
indicted  for  the  wUful  murder  of  her 
female  hastard  ohUd.  It  appeared  in 
evidence,  that  in  the  course  of  the 
night  she  was  delivered  of  the  child, 
which  at  four  o'clock  in  the  morning 
she  took  and  threw  into  the  privy. 
It  also  appeared  that  she  had  pro- 
vided a  cap  and  some  trifling  articles 
of  child-bed  Unen.  No  marks  of  vio- 
lence appeared  on  the  body  of  the 
child ;  and  the  surgeon,  who  examined 
the  prisoner  soon  after  her  delivery, 


added,  that  from  the  state  of  the 
afterbirth,  and  from  the  appearance 
of  the  child,  he  was  of  opinion  that 
even  if  the  child  had  been  bom  aUve, 
it  could  only  have  lived  for  a  very 
short  period.  It  was  contended  for 
the  prisoner,  that  the  statute  of  43 
Geo.  3,  c.  68,  did  not  apply  to  the 
case  of  a  still-bom  bastard  child ; 
and  that  from  the  construction  which 
had  been  put  on  the  former  stat.  of 
21  James  1,  c.  27  (the  defects  of  which 
it  was  the.object  of  the  stat.  43  Geo.  3, 
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4.  Murder  of  was  delivered  of  a  child  whose  dead  body  was  found  at  the  prisoner's 
or  Ooneeal-    father's  house  in  a  bed  among  the  feathers.     There  was  no  evidence  to 

ing  the  Birth  show  who  placed  it  there,  but  it  being  proved  that  the  prisoner  had  sent 
of  a  Child,     for  a  surgeon  at  the  time  of  her  confinement,  and  had  prepared  child's 

clothes,  Parke,  J.,  directed  an  acqtiittal  on  the  charge  of  endeavouring 

to  conceal  the  birth.  (E.  v.  Highy,  A  O.  <t  P.  366.)  But  in  a  more 
recent  case  it  was  considered  that  the  fact  of  the  woman  sending  for  a 
person  at  the  beginning  of  her  labour,  and  her  previously  allowing  her 
pregnancy  to  be  known  to  other  persons,  was  only  evidence  for  the  con- 
sideration of  the  jury  that  she  did  not  intend  concealment,  and  not  a  bar 
to  the  prosecution,  and  that  she  might  notwithstanding  be  convicted  of 
the  concealment.  {B.  v.  Douglas,  1  Moo.  O.  O.  480 ;  7  O.  S  P.  644, 
8.  O.) 

There  was  formerly  under  the  9  Geo.  4,  c.  31,  s.  14,  a  diificulty  with 
regard  to  the  words  "  disposing  of  the  dead  body,"  which  were  used  in 
that  section ;  but  the  words  of  the  present  section  are  "  any  secret  dis- 
position," and  it  is  therefore  now  quite  immaterial  whether  or  not  the 
place  of  concealment  be  final  or  temporary. .  There  must,  however,  be 
some  act  of  secret  disposal  and  of  concealment.  So  where  the  child  was 
bom  in  a  privy,  and  fell  into  the  soil  and  was  sufibcated,  the  jury  were 
told  that  if  the  child  came  from  the  mother  unawares,  the  mother  must 
be  acquitted.  (B.  v.  Turner,  &  O.  S  P.  755.  See  also  Beg.  v.  Goxhead, 
\0.  S  K.  623,  and  Beg.  v.  Derham,  1  Cox,  O.  O.  56.)  Where  the  cluld 
was  found  between  the  bed  and  the  mattress,  it  was  held  to  be  a  secret 
disposal.  (Beg.  v.  Ooldthorpe,  2  Moo.  O.  O.  B.  244.)  So  also  in  Beg. 
V.  Perry,  where  the  woman  hid  the  body  of  the  child  under  the  bolster, 
with  the  intention  of  removing  it  afterwards,  this  was  held  to  be  a  secret 
disposal.     (See  also  Beg.  v.  Oogarty,  7  Cox,  C.  C.  107.) 

In  Beg.  v.  Opie,  8  Cox,  C.  C.  332,  however,  Martin,  B.,  agreed  with 
Pollock,  C.B.,  in  dissenting  from  the  other  judges  in  Beg.  v.  Perry, 
supra.  And  in  a  more  recent  case,  where  the  prisoner  denied  to  her 
mistress  that  she  was  in  the  family-way,  but  told  the  doctor  she  had 
been  confined,  and  that  the  child  was  in  a  box  in  her  bed-room,  and  the 
child  was  found  in  the  box  with  the  Ud  open,  Byles,  J.,  left  it  to  the  jury 
to  say  if  they  thought  this  was  a  secret  disposition  of  the  body;  in  his 
opinion  it  was  not.     (Beg.  v.  Sleep,  9  Cox  C.  C.  559.) 

An  indictment  for  endeavouring  to  conceal  the  birth  of  a  child  need 
not  state  whether  the  child  died  before,  at,  or  after  the  birth.  (B.  v. 
Coxhead,  1  O.  S  K.  623.) 

It  seems,  per  Martin,  B.,  that  a  foetus  not  bigger  than  a  man's  finger, 
but  having  the  shape  of  a  chUd,  is  a  "  child  "  witliin  the  statute.  (Beg. 
V.  Golmer,  9  Cox,  C.  C.  506.)  But  in  Beg.  v.  Hewitt,  i.  F.  S  F.  1101, 
Smith,  J.,  left  it  to  the  jury  to  say  whether  what  the  prisoner  had  con- 
cealed was  a  child  or  only  a  foetus.    And  so  also  in  Beg.  v.  Berriman,  6 

c.  58,  to  remedy,  and  within  the  pro-  nancy  while  she  was  in  that  state, 

visions  of  which  the    present  case  or  had,  to  the  knowledge   of   any 

would  not  fall),  that  even  if  it  did  other  persons,  made  preparation  for 

not  sufficiently  appear  that  the  child  her  confinement,  these  circumstances 

was  bom  dead,  the  circumstances  of  would  undoubtedly  have  been  evi- 

the  prisoner  having  made  provision  dence  to  have  satisfied  a  jury  that 

for  the  birth  would  take  the  case  out  the  putting  away  the  child  was  not 

of  the  statute.     But  Bayley,  J.,  said,  for  the  purpose  of   concealing  the 

he  should  rule  that  the  stat.  43  Geo.  3,  birth,  but  that  they  would  only  have 

c.  58,  extended  to  all  cases,  whether  been  matters  of  evidence,  and  would 

it  was  proved  that  the  child  was  still-  not  have  withdrawn  the  question  of 

bom,  or  left  the  matter  in  doubt;  concealment  from  the  consideration 

and  that  he  was  of  opinion  in  this  of  the  jury.     iTie    jury  found  the 

case  there  was  sufficient  evidence  to  prisoner  guilty  of  the  concealment, 

go  to  the  jury  of  a  concealment  of  the  and  she  was  sentenced  to  be  impri- 

birth.    His  lordship  added,  that  if  soned  two  months  in  the  house  of 

the  prisoner  had  avowed  her  preg-  correction.  
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Oox,  G.  C.383,  Erie,  J.,  told  the  jury  the  child  must  have  arrived  at  that     5.  Forms. 

state  of  maturity  that  it  might  have  been  a  Uviug  child,  though  it  was 

not  necessary  the  child  should  have  been  bom  alive.  He  said,  "  There 
is  no  law  which  compels  a  woman  to  proclaim  her  own  want  of  chastity ; 
and  if  she  had  miscarried  at  a  time  when  the  foetus  was  but  a  few 
months  old,  and  therefore  could  have  no  chance  of  Hfe,  you  would  not 
convict  her  upon  this  charge." 


V.  iTottttl*. 

List  of  Forms  : — 

1.  Commitment. 

2.  Indictment  for  administering  poison  with  intent  to  murder,  s.  11. 

3.  Indictment  for  wounding  with  intent  to  murder,  s.  11. 

4.  Indictment  for  administering  poison  so  as  to  endanger  life,  etc.,  ss. 

23,  24. 

5.  Indictment  for  attempting  to  poison  with  intent  to  murder,  s.  14. 

6.  Indictment  for  attempting  to  drown  with  intent  to  murder,  s,  14. 

7.  Indictment  for  shooting  with  intent  to  murder,  s.  14. 

8.  Indictment  for  attempting  to  shoot  with  intent  to  murder,  s.  14. 

9.  Indictment  for  other  attempts  to  murder,  s.  15. 

10.  Indictment  for  wounding  with  intent  to  mmm,  etc.,  s.  18. 

11.  Indictment  for  unlawfully  wounding,  s.  20. 

12.  Indictment  for  attempting  to  choke,  etc.,  with  intent  to  commit  an 

indictable  offence,  s.  21. 

13.  Indictment  for  administering  cldoroform,  etc.,  with  intent  to  commit 

an  indictable  offence,  s.  .22. 

14.  Indictment  for  attempting  to  murder  by  gunpowder,  s.  12. 

15.  Indictment  for  burning  any  person  by  gunpowder,  s.  28. 

16.  Indictment  for  sending  an  explosive  substance  with  intent  to  burn, 

s.  29. 

17.  Indictment  for  throwing  corrosive  fluid,  etc.,  with  intent  to  burn, 

s.  29. 

18.  Indictment  for  concealment  of  birth,  s.  60, 


To  the  constable  of  ,  and  to  the  Tteeper  of  the  [house  of  correction]    (i.)  Commit. 

at  ,  in  the  said  \county\  of  .  ment. 

Whereas  A.  B.  was  this  day  charged  [with  one  M.  M.,  who  has  been  held  to 
bait]  before  me,  J,  S.,  one  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said 
[county]  of  ,  on  the  oath  of  C.  D.  of  [farmer], 
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and  others,  for  that  [etc.,  stating  shortly  the  offence  as  in  the  indictment, 
see  the  forms,  infra\.     These  are  therefore  to  commamd  you,  the  said  constable  of 
,  to  take  the  said  A.  B.  and  him  safely  to  eomey  to  the  [home  of 
correction]  at  aforesaid,  and  there  to  deliver  him  to  the  keeper  thereof, 

together  with  this  precept ;  and  I  do  hereby  command  you,  the  said  keeper  of  the 
said  [home  of  correction']  to  receive  the  said  A.  B.  into  your  custody  in  the  said 
[house  of  correction],  and  there  safely  keep  him  until  he  shall  be  thence  delivered  by 
due  course  of  law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the 

year  of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.        (l.s.) 


(2.)  Indictment         Central  Criminal  Court  to  wit— The  jurors  for  our  lady  the  Queen  upon  their 

for  administering    oath  present  that  C.  D.  on  the  first  day  of  June  in  the  year  of  our  Lord  * 

poison  with  in-      feloniously  and  tmlawfully  did  administer  to  one  J.  iV.  ["  administer  to  or  cause 

tent  to  murder,      ^^  ^  administered  to  or  to  he  taken  hy  any  person  "]  a  large  quantity,  to  wit, 

two  drachms  of  a  certain  deadly  poison  called  white  arsenic  ["  any  poison  or  other 

destructive  thing"]  with  intent  thereby  then  feloniously,  wilfully,  and  of  his 

malice  aforethought,  the  said  J.  N.  to  kill  and  murder  ;  against  the  form,  etc. 

Add  counts  stating  that  the  defendant  "did  cause  to  be  administered  to  J.  JV.," 
and  "did  cause  to  be  taken  by  J.  N."  "  a  large  quantity,"  etc. ;  and,  if  the  de- 
scription of  poison  he  douhtful,  add  counts  descrihing  it  in  different  ways,  and 
one  count  stating  it  to  he  "  a  certain  destructive  thing  to  the  jurors  aforesaid 
unknown,"  etc.,  and  if  there  he  any  doubt  whether  the  poison  was  intended 
for  A.  B.,  add  a  count  stating  the  intent  to  be  "  to  commit  murder"  generally. 


(3.)  Indictment  (Commence  as  above]     one  A.  B.  feloniously  and  milawfully  did  wound  with 

for  wounding  intent  [etc.,  as  above.     Add  a  count  charging  an  intent  "  to  commit  murder" 

with  intent  to  ^nd  counts  for  wounding  with  intent  to  maim,  etc.,  post,  form  (10)1. 

murder,  s.  11.  °                                           i         ir      t              \     u 


(4 )  Indictment  (Commence  as  in  form  (2) )    feloniously  and  unlawfully  a/nd  maliciously  did  ad- 

f or  administering    minister  to  one  J.  N.  ["administer  to  or  cause  to  be  administered  to  or  taken  by 
endamrer  Ufa"        any  person"]  a  large  quantity,  to  wit,  two  drachms  of  a  certain  deadly  poison 
etc.,  s.  23.     '        called  white  arsenic  ["any  poison  or  other  destructive  or  noxious  thing  '*],  and 
thereby  then  did  endanger  the  life  of  the  said  -J.  JV". ;  against  the  form,  etc. 

Add  a  count  stating  that  the  defendant  "  did  cause  to  be  taken  hy  J.  S.  a 
large  quantity^  etc.,  and  if  the  kind  of  poison,  etc.,  he  doubtful,  add  counts  de- 
scribing it  in  different  ways,  and  also  stating  it  to  be  "a  certain  destructive 
thing,"  or  "  a  certain  noxious  thing  to  the  jurors  aforesaid  unknown."  There 
should  also  be  a  set  of  counts  stating  that  the  defendant  "  thereby  inflicted  upon 
J.  N.  grievous  bodily  harm." 

An  indictment  on  sect.  24  for  administering,  etc.,  poison,  etc.,  with  intent  to 
injure,  aggrieve,  or  annoy  the  prosecutor,  may  he  framed  from  the  above  pre- 
cedent. 


(Commence  as  in  form  (2)  )  feloniously  emd  unlawfully  did  attempt  to  admi- 
for  att'empinig  to  »»«*'«'■  ["  attempt  to  administer  to  or  attempt  to  cause  to  be  administered  to  or 
poison  with  _  to  be  taken  by  "]  to  one  J.  N.  a  large  quantity,  to  wit,  two  drachms  of  a  certain 
deadly  poison  called  white  arsemo  ["  a.-ay  poison  or  other  AestrvictiYe  thmg"], 
with  intent,  etc.,  as  in  form  (2).  Add  counts  charging  that  the  defendant 
"  attempted  to  cause  to  be  administered  to,"  and  that  "  he  attempted  to  cause  to 
he  taken  by"  3.  N.  the  poison,  etc. 


intent,  etc.,  s.  14. 


(6.)  Indictment  (Commence  as  in  form  (2)  )   feloniously  and 

lor  attempting        into  both  the  hands  of  him  the  said  C.  D.  and 


y  did  take  one  J.  Jf. 
and  unlawfully  did 
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cast,  throw,  and  push  the  said  J.  N.  into  a  certain  pond,  wherein  there  was  a       5.  Forms, 
great   quantity  of  water,  and   did  therehy  then  feloniously  and  unlawfully    7~  77" 

attempt  the  said  J.  N.  to  drown  and  suffocate  ["  drown,  suffocate,  or  strangle  "],    ,^tentTo°^der, 
with  intent  thereby  then  feloniously,  wilfully,  and  of  his  malice  aforethought  the    etc.,  s.  14. 
said  J..  N.  to  Mil  amd  murder  against  the  form,  etc.     Add  a  count  charging 
generally  that  the  defendant  "  did  attempt  to  drown  J.  N.,"  etc.,  and  counts 
charging  the  intent  to  he  "  to  commit  murder." 


(Commence  as  in  form  (2)  )     a  certain  gun  then  loaded  with  gunpowder  and  (7.)  indictment 

divers  leaden  shot  at  and  against  one  J.  N.,  feloniously  and  unlawfully  did  for  shooting  with 

shoot  utith  intent,  etc.,  as  in  form  (2).  *"'™'  to  murder. 

Add  also  counts  for  shooting  with  intent  to  maim,  etc.,  infra,  form  (10).  *' 


(Commence  as  in  form  (2)  )     did,  hy  drawing  the  trigger  ["  drawing  the  (8.)  Indictment 

trigger,  or  in  any  other  manner"]  of  a  certain  pistol  ["any  kind  of  loaded  for  attempting 

arms"],  then  loaded  with. gunpowder  and  one  leaden  bullet,  feloniously  and  un-  w|^?°eto''3  14 
lawfully  attempt  to  discharge  the  said  pistol  at  and  against  one  J.  N.,  with  1       1   ■     • 

intent,  etc.,  as  in  form  (2).      Add  a  count  charging   an  intent  "to  commit 
murder,''  and  counts  for  attempting  to  shoot,  with  intent  to  maim,  etc. 


(Commence  as  in  form  (2)  to  the  * ,  and  then  thus  : — )     feloniously,  un-  (9.)  Indictment 

lawfully,  and  maliciously  did  by  then  [state  the  Act]  attempt  feloniously,  wil-  for  o'her  at- 

fully,  and  of  his  malice  aforethought,  one  J.  N.  to  kill  and  murder,  against  ^^^^l'^  """' 
the  form,  etc.  >   ■     ■ 

Add  a  count  charging  an  intent  "  to  commit  murder." 


Central  Criminal  Court  to  wit. — The  jurors  for  ow  lady  the  Queen,  upon    (lo.)  Indictment 
tlieir  oath,  present  that  C.  D.,  on  the  first  day  of  June,  in  the  year  of  our  Lord    for  woundinK 

,  one  J.  N.  then  feloniously,  unlawfully,  and  maliciously  did  J^^^'"et"'  a°i8 
wound,  with  intent  in  so  doing,  him  the  said  J.  N.,  thereby  then  to  maim, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  ov/r  lady  the  Queen,  her  crown  and  dignity.  [2nd  count.] — A)id 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  said 
C.  D.  afterwwrds,  to  wit,  on  the  day  and  year  aforesaid  [etc.,  as  in  the  last 
count],  with  intent  in  so  doing  him  the  said  J.  N.  thereby  then  to  disfigure ; 
against  the  form  of  the  statute,  etc.  [3rd  count,  same  as  the  last] — with  in- 
tent in  so  doing  him,  the  said  J.  N.,  thereby  then  to  disable ;  against  the  form, 
etc.  [4th  count,  same  as  the  last] — with  intent,  in  so  doing,  him  the  said 
J.  N.,  thereby  then  to  do  some  grievous  bodily  harm ;  against  the  form,  etc. 
[5th  count,  same  as  the  last] — with  intent,  in  so  doing,  thereby  then  to  prevent 
["  resist  or  prevent "]  the  lawful  apprehension  ["  apprehension  or  detainer  "]  of 
the  said  J.  N.  ["  any  person  "  ]  ;  against  the  form,  etc. 


(Commence  as  in  form  (2)  )     one  J.  N.  unlawfully  and  maliciously  did  wound  (ii.)  indictment 

["wound  or  inflict  any  grievous  bodily  harm  upon"]  j  against  the  form,  etc.  for  unlawfoUy 

Add  a  count  charging  that  the  defendant  "  did  inflict  grievous  bodily  harm  'bounding,  a.  ^u. 
npon  J.  N" 


(Commence  as  in  form  (2)  )    feloniously  and  unlawfully  did  attempt  by  then  (12.)  indictment 

[state   the   means— "by  any  means   whatsoever"]    to   choice,   suffocate,  and  J^^og^'™P"^?t[," 

strangU  one  J.  N.  ["choke,  suffocate,  or  strangle  any  person,"  or  "by  any  intent  to  commit 

means  calculated  to  choke,  suffocate,  or  strangle,  attempt  to  render  any  person  an  indictable 

insensible,  unconscious  or  incapable  of  resistance  "],  with  intent  thereby  then  to  offence,  3.  21. 
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5.  Forms.      enable  him  the  said  C.  B.  the  moneys,  goods  and  chattels  of  the  said  J.  N.felo- 

niously  and  unlawfully  to  steal,  take,  and  carry  away  ["  with  intent  to  enable 

himself  or  any  other  person  to  commit "  or  "  to  assist  any  other  person  in  com- 
mitting an  indictable  offence '"]  ;  against  the  form,  etc. 
Add  counts  varying  the  statement  of  the  oyert  acts  and  of  the  intent. 

(13.)  Indictment  (Commence  as  in  form  (2) )  feloniously/  md  milawfully  did  apply  and 
for  adminiBter.  administer  to  one  J.  N.  ["  apply  or  administer  or  cause  to  be  taken,  or  attempt 
Sf  °Trith  iSt  to  apply  or  administer  to,  or  attempt  to  cause  to  be  administered  to  or  taken 
to  commit  an  in-  by  "]  certain  chloroform  ["  any  chloroform,  laudanmn,  or  other  stupefying  or 
dictable offence,  overpowering  drug,  matter,  or  thing"],  wtV A  intent  thereby  th^n  to  enable  him 
*■  ^-  the  said  C.  D.  [or  me  A.  B.'\  the  moneys,  goods,  md  chattels  of  the  said  J.  N., 

from  the  person  of  the  said  J.  N.  feloniously  amdimlenofully  to  steal,  take,  and  carry 
away  ["  with  intent  thereby  to  enable  himself  or  any  other  person  to  commit,  or 
with  intent  to  assist  any  other  person  in  committing  any  indictable  offence"] 
against  the  form,  etc.  If  it  be'not  certain  that  it  was  chloroform  [or  laudanum] 
that  was  administered,  add  a  count  or  counts  stating  it  to  be  "  a  certain  stu- 
pefying and  overpowering  drug  and  matter  to  the  j'ttrors  aforesaid  unMotm." 
Add  also  counts  varying  the  intent  if  necessary. 


(14.)  Indictment  (Commence  as  in  form  (2) )  feloniously,  unlawfully,  and  maliciously  did  by 
for  attempting  to  {Jig  explosion  of  a  certain  explosive  substance,  that  is  to  say,  gunpowder,  destroy 
dratruction  of*a      [destroy  or  damage']  a  certain  building  situate  in  the  parish  of  in  the 

building  by  gun-    eoumty  aforesaid,  with  the  intent  thereby  then  feloniously,  wilfully,  and  of  his 
powder,  s.  12.         malice  aforethought,  one  J.  N.  to  Mil  and  murder  against  the  form,  etc. 
Add  a  count,  charging  the  iatent  to  be  to  commit  murder. 


(15. )  Indictment  (Commence  as  in  form  (2) )       feloniously,  unlawfully,  and  maliciously  by  the 

for  burning  any  explosion  of  a  certain  explosive  substance,  that  is  to  say,  gunpowder,  one  A..  B.  did 

person  by  gun-  bm-n,  against  the  form,  etc.     [Add  counts  charging  an  intent  to  "  maim,"  to 

powder,  s.  28.  „  disfigure,"  to  "  disable,"  and  to  "  do  grievous  bodily  harm,"  see  ante,  form  (10).] 


(16.)  Indictment 
for  sending  an 
explosive  sub- 
stance, with  in- 
tent, etc.,  9.  39. 


(Commence  as  in  form  (2) )  feloniously,  unlawfully,  ami 
send  ["  send  or  deUver  to,  or  cause  to  be  taken  or  received  by,  any  person  "]  to 
one  A.B.a  certain  explosive  substance  and  dangermis  and  noxious  thing,  to  ioit,  two 
drachms  of  fulminating  silver,  and  twopouiids  weight  of  gunpowder,  with  intent  in 
so  doing  him  the  said  A.  B.  thereby  then  to  burn  ["  burn,  maim,  disfigure,  or  dis- 
able, or  do  some  grievous  bodily  harm"]  against  the  form,  etc. 

Add  counts  varying  the  injury  and  intent,  see  ante,  form  (10). 


(17.)  Indictment 
for  throwing  cor- 
rosive fluid  with 
intent,  etc.,  s.  29. 


(Commence  as  in  form  (2) )  feloniously,  milawfully,  and  maliciously  did 
east  amd  throw  upon  ["  cast  or  throw  at  or  upon,  or  otherwise  apply  to  any  per- 
son"] one  A.  B.,  a  certain  corrosive  fluid,  to  wit,  one  pint  of  oil  cf  vitriol  ["any 
corrosive  fluid,  or  other  destructive  or  explosive  substance  "],  with  intent  in  so 
doing  him,  the  said  A.  B.,  thereby  then  to  bum,  against  the  form,  etc. 

Add  counts  varying  the  injury  and  intent,  see  ante,  form  (10). 


(18.)  Indictment 
for  concealment 
of  birth,  3.  60. 


Torhshire\  The  Jurors  for  our  lady  the  Queen  upon  their  oath  present  that  A.  8. 

to  wit.    J   on  the  first  day  of  November  in  the  year  of  our  Lord  was  de- 

livered of  a  child :  and  that  the  said  A.  S.  being  so  delivered  of  the  said  child  as 
afiresaid,  did  then  milawfully  endea/oour  to  conceal  the  birth  of  the  said  child  by 
secretly  burying  ["  by  some  secret  disposition  of"]  the  dead  body  of  the  said  child, 
against  the  form,  etc. 

Add  a  count,  stating  the  means  of  concealment,  specially  when  it  is  other- 
wise than  by  secret  burying. 
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JHalitious  Kttjurtes  to  ^ropert^. 

The  principal  Act  now  in  force  relative  to  malicious  injuries  to  property- 
is  the  24  &  25  Vict.  o.  9T,  entitled  "  An  Act  to  Consolidate  and  Amend 
the  Statute  Law  of  England  and  Ireland  relating  to  Malicious  Injuries 
to  Property,"  and  passed  6th  August,  1861.  After  reciting  that  it  is  expe- 
dient to  consolidate  and  amend  the  statute  law  of  England  and  Ireland 
relating  to  malicious  injuries  to  property,  the  Act  proceeds  to  enact  cer- 
tain provisions,  which  will  be  considered  in  the  order  in  which  they  are 
there  found. 

I.  InjvAes  ly  Fire  to  Buildings  and  Goods  therein,  ss.  1-8, 
pp.  768-772. 

II.  Injmieg  hy  &ploswe  Substances  to  Buildings  and  Goods 
therein,  ss.  9,  10,  p.  773. 

III.  Injuries  to  Buildings  by  Bioters,  ss.  11,  12,  pp.  773-775. 

IV.  Injuries  to  Buildings  by  Tenants,  s.  13,  p.  775. 

V.  Injy/ries  to   Manufactures,  Machinery,  etc.,  ss.  14,  15, 
p.  775. 

VI.  Injuries  to  Corn,  Trees,  and  Vegetable  Broductions,  ss.  16- 
24,  pp.  775-776. 

VII.  Injimes  to  Fences,  s.  25,  p.  780. 

VIII.  Injuries  to  Mines,  ss.  26-29,  pp.  780-782. 

IX.  Injuries  to  Sea  and  Biver  Banks,  and  to  Works  on  Bivers, 
Canals,  etc.,  sa.  30,  31,  p.  782. 

X.  Injuries  to  Bonds,  a.  32,  p.  783. 

XI.  Injuries  to  Bridges,  Viaducts,  and  Toll  Bars,  ss.  33,  34, 

pp.  783,  784. 

XII.  Injuries  to  Bailway  Carriages  and  Telegraphs,  ss.  35-38, 
p.  784. 

XIII.  Injmies  to  Works  of  Art,  s.  39,  p.  786. 

XIV.  Injuries  to  Cattle  and  other  Animals,  ss.  40,  41,  p.  787. 

XV.  Injmies  to  Vessels,  etc.,  ss.  42-49,  pp.  788-790. 

XVI.  Sending  Letters  Threatening  to  Burn  or  Destroy,  a.  50, 
p.  790. 

XVII.  Injuries  not  before  Provided  for,  ss.  51-53,  p.  791. 

XVIII.  Making  Gumpowder  to  Commit  Offences  and  Searching 
for  the  same,  ss.  54,  55,  p.  792. 

XIX.   General  Clauses  of  the  Act,  a.  56-79,  pp.  793-798. 

XX.  Forms,  799. 
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Setting  fire  to  a 
clmrch  or  chapel. 


"  Unlawfully 
and  maliciously.' 


Arson  at  com- 
mon law. 


"Church,  chapel, 
and  meeting 
houses." 


Setting  fire  to  a 
dwelling-house, 
any  person  being 
therein. 


The  Intent. 


"Any  person  be- 
ing therein." 


I.  Btt/urfes  is  Mve  to  ButWinffS,  antr  ©ootus  ft^evtin. 

By  sect.  1,  whosoever  shall  unlawfully  and  maliciously  set  ftre  to  any 
church,  chapel,  meeting  house,  or  other  place  of  Divine  worship,  shaU  he 
guUty  of  felony,  and  being  convicted  thereof  shall  be  hable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
term  not  less  than  three  [five]  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or  with- 
out solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping. 

Though  it  is  not  necessary  to  prove  malice  against  the  owner  (see 
sect.  58,^08*,  793),  yet  the  indictment  must  allege  the  damage  to  have 
been  done  "  unlawfully  and  mahciously."  (J?,  v.  Turner,  1  Moo.  C.  C. 
239 ;  jR.  V.  Lewis,  Bussell  on  Crimes,  106T,  ith  ed.) 

The  definition  of  arson  at  common  law  is  aS  follows : — Arson  is  the 
malicious  and  wilful  burning  the  house  of  another  (3  Inst.  66 ;  1  Hale, 
566) ;  and  to  constitute  the  offence  there  must  be  an  actual  burning  of 
some  part  of  the  house  (3  Inst.  66;  1  Hale,  568,  669),  though  it  is  not 
necessary  that  any  flames  should  appear.  [B.  v.  Stallion,  1  Moo.  O.  O. 
398 ;  Beg.  v.  Parker,  9  O.  S  P.  4.5;  Beg.  v.  Bussell,  O.  <t  M.  541 ; 
B.  V.  Newill,  1  Moo.  G.  C.  458 ;  6  G.  d  P.  266,  note. 

The  malice  may  be  express  or  implied.  (B.  v.  Philp,  1  Moo.  G.  0. 
263.)  If  a  man  set  fire  to  his  own  house  it  is  no  felony ;  but  if  his  house 
be  near  to  others  it  would  be  a  misdemeanour  (1  Hale,  568,  569  ;  1  Hawh. 
P.  0.  c.  39,  s.  15  ;  4  Bl.  Gom.  221) ;  and  if  he  intend  maliciously  to  bm-n 
his  own  house,  and  the  direct  and  necessary  consequence  is  the  burning 
of  the  house  of  another,  it  is  a  felony.  {Isaac's  case,  2  Hast,  P.  C.  c.  21, 
s.  8,  p.  1031 ;  Probert's  case,  ib.  s.  7.) 

A  tenant  for  years,  a  wife,  a  copyholder,  etc.,  could  not  be  convicted  of 
arson  in  burning  their  houses ;  but  if  the  landlord  burnt  the  house  of  his 
tenant  it  is  otherwise.  (Holmes's  case,  Gro.  Gar.  376;  B.  v.  March,  1 
Moo.  C.  G.  182 ;  Spalding's  case,  1  Leach,  218 ;  Breene's  case,  1  Leach, 
220  ;  Pedley's  case,  1  Leach,  242;  Post.  115;  4  Bl.  Gom.  221.) 

These  conunon  law  principles  have  been  very  greatly  extended  by  the 
provisions  of  the  present  statute,  and  the  difficulties  in  regard  to  the 
possession  of  the  house,  or  the  maUce  against  the  o^vner  of  the  property, 
are  now  removed  by  sects.  59  and  58  respectively. 

The  words  "  church,  chapel,  meeting  house,  or  other  place  of  Divine 
worship  "  are  used  also  in  sect.  11  of  this  Act,  and  are  the  same  as  those 
used  in  sect.  50  of  the  "  Larceny  Act."     See  ante,  248. 

By  sect.  2,  whosoever  shall  unlawfully  and  mahciously  set  fire  to  any 
dwelling-house,  any  person  being  therein,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  hable,  at  the  discretion  of  the.  Ooui-t,  to 
be  kept  in  penal  servitude  for  hfe  or  for  any  tei-m  not  less  than  tlu-ee 
[five]  years,— or  to  be  unprisoned  for  any  tei-m  not  exceedmg  two  years, 
with  or  without  hard  labour,  and  with  or  without  sohtary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping! 
As  to  "  unlawfully  and  maliciously,"  see  sect.  1,  supra. 

In  this  section  no  mention  is  made  of  the  intent  with  which  the  act  is 
done ;  and  it  seems  it  is  not  necessary  to  show  that  the  prisoner  knew 
that  any  person  was  m  the  house.  {Beg.  v.  Jeans,  Gloucester  Spr  Assizes 
1842,  Buss,  on  Grimes,  vol.  ii.  1029,  Uh  ed.)  ' 

It  must  be  shoivn  that  some  one  was  hi  the  house  at  the  time  the 
house  caught  fire ;  and  where  a  person  was  in  a  house  at  the  time  the 
pnsoner  set  fire  to  an  outhouse,  but  left  the  house  before  the  fire  reached 
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it,  it  was  held  that  the  offence  was  not  proved  within  this  section  [Reg. 
V.  Fletcher,  i  O.  S  K.  215 ;  Reg.  v.  Warren,  1  Oox,  C.  0.  68) ;  sed  quiere, 
whether  the  outhouse  was  not  a  dwelling-house,  for  the  purposes  of  arson. 

There  is  in  this  statute  no  provision  descrihing  what  is  and  what  is 
not  a  dwelling-house,  as  in  the  7  &  8  Geo.  4,  o.  29,  s.  13,  and  the  24  &  25 
Vict.  0.  96,  s.  53,  for  burglary,  etc.,  and  it  may,  therefore,  he  useful  to 
consider  some  of  the  cases  decided  upon  this  point.  Under  the  repealed 
statute,  9  Geo.  1,  c.  22,  a  common  gaol  was  held  to  be  a  house  (Donna- 
van's  ease,  2  Bl.  Rep.  682) ;  but  a  mere  lock-up,  where  persons  are 
never  detained  more  than  a  night  or  two,  was  held  not  to  be  a  house. 
{Reg.  V.  Connor,  2  Gox,  G.  C.  65.) 

A  building  intended  for  a  dwelling-house,  but  used  as  a  place  to  de- 
posit straw,  etc.,  was  neither  a  house,  outhouse,  nor  bam.  [Elsmore  v. 
St.  Briavels,  8  R.  cd  G.  461 ;  see  also  Hiles  v.  Shrewsbury,  3  East,  457.) 

A  dwelling-house  must  be  one  in  which  a  person  dwells  {Reg.  v.  Alli- 
son, 1  Gox,  C.  G.  24) ;  but  temporary  absence  is  not  sufficient  to  take  the 
building  out  of  the  protection  of  the  statute.  (Reg.  v.  Kimbrey,  6  Ooac, 
G.  G.  464.)  A  building  not  intended  for  a  dwelling-house,  but  slept  in 
by  some  one  without  the  leave  of  the  owner,  and  a  cellar  under  a  cottage 
separately  occupied,  were  held  not  to  be  houses.  (Reg.  v.  England,  1  G. 
d  K.  533  ;  Anonymous,  1  Lewis,  8.) 
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By  sect.  8,  whosoever  shall  unlawfully  and  maliciously  set  fire  to  any   Setting  fire  to  a 
house,  stable,  coach-house,  outhouse,  warehouse,  office,  shop,  mill,  malt-   ma"nufa°otoryr*' 
house,  hop-oast,  bam,  storehouse,  granary,  hovel,  shed,  or  fold,  or  to  any  farm,  building, 
farm  building,  or  to  any  building  or  erection  used  in  farming  land,  or  in   '"=• 
carrying  on  any  trade  or  manufacture  or  any  branch  thereof,  whether 
the  same  shall  then  be  in  the  possession  of  the  offender  or  in  the  posses- 
sion of  any  other  person,  with  intent  thereby  to  injure  or  defraud  any 
person,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for 
life  or  for  any  term  not  less  than  three  [five]  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  six- 
teen years,  with  or  without  wliipping. 

As  to  "  unlawfully  and  maliciously,"  see  sect.  1,  ante,  768. 

As  to  what  is  a  "  house,"  see  the  preceding  section. 

A  building  merely  intended  for  a  dwelling-house,  but  used  as  a  place  to  "  Outhouse."- 
deposit  straw,  etc.  (Elsmorey.  St.  Briavels,  8B.d  C  461),  a  cellar  under 
a  cottage  separately  occupied  (Anonymous,  1  Leivis,  8),  an  open  building 
at  a  distance  from  the  owner's  house  (R.  v.  Ellison,  1  Moo.  G.  G.  330 ; 
R.  V.  Haughton,  h  G.  <6  P.  555 ;  R.  v.  Parrott,  &  O.  d  P.  402 ;  Reg.  v. 
Hammond,  1  Gox,  G.  G.  60),  were  held  not  to  be  outhouses  within  the 
corresponding  section  of  the  repealed  Acts. 

A  stable  with  a  chamber  over  it,  and  adjoining  a  house  (North's  ease, 
2  East,  P.  G.  c.  21,-s.  5,  p.  1021) ;  a  school-room  separated  from  a  house 
by  a  narrow  passage,  and  having  part  of  the  roof  of  the  house  reaching 
over  it,  and  rented  with  the  house  ( Winter's  case,  R.  d  R.  295)  ;  an  open 
shed  in  a  farmyard  near  the  house  (R.  v.  Stallion,  1  Moo.  G.  G.  398) ; 
and  a  pigsty  within  the.curtilage  (Reg.  v.  Jones,  2  Moo.  0.  G.  308),  were 
held  to  be  outhouses. 

A  place  which  had  been  used  as  a  brick-kiln,  and  in  which  the  prose-  "Stable." 
cutor  kept  his  cow ;  and  a  place  once  used  as  a  stable;  but  allowed  to  go 
to  decay  for  eight  years  and  then  used  as  a  shed,  were  held  not  to  be 
stables.  (R.  v.  Haughton,  5  0.  d  P.  555  ;  Reg.  v.  GolUy,  2  M.  d  Rob. 
475  ;  and  see  also  Reg.  v.  Munson,  2  Gox,  G.  G.  186.)  But  in  Reg.  v. 
Hammond,  1  Oox,  G.  G.  60,  it  was  left  to  the  jury  to  say  if  tlie  place  set 
fire  to  was  a  stable  or  not. 

voT..  Tir.  3d 
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"Where  a  building  was  described  as  a  "  shed,"  and  was  used  as  a 
workshop  and  for  storing  timber,  it  was  held  to  be  a  shed  within  the  7  & 
8  Vict.  c.  62,  s.  1,  from  which  this  section  is  taken,  because  that  section 
applied  evidently  to  other  bmldings  beside  farm  buildings.  (Beg.  v. 
Amos,  2  Den.  G.  C.  65.) 

A  building  standing  on  premises  belonging  to  a  gentleman  who  em- 
ployed his  capital  in  building  houses,  he  himself  providing  materials  and 
superintending  the  work,  intending  to  let  or  sell  the  houses  so  bmlt,  and 
used  as  a  workshop  and  storehouse  for  timber,  etc.,  for  building  pur- 
poses, was  held  to  be  a  "  buiLding  used  in  carrying  on  trade  "  within  the 
1  Vict.  c.  89,  s.  3.     (Reg.  v.  ■Amos,'^  Dm.  O.  O.  65.) 

A  building  originally  intended  for  a  stable  was,  as  to  a  part,  stUl  used 
as  such,  but  the  other  end  (in  which  the  fire  was)  contained  a  'stack  of  haulm 
and  a  quantity  of  tUes,  stored  for  the  use  of  the  prosecutor,  a  builder,  who 
had  also  been  accustomed  to  keep  timber  and  sand  there,  and  had  lately 
mixed  some  mortar  there  for  building  purposes :  held  that  the  building 
was  used  for  carrying  on  the  trade  of  a  builder.  (Bsg.  v.  Munson,  2 
Cox,  G.  G.  186.) 

The  "intent  to  injure  "  must  be  inferred  from  the  act,  if  the  necessary 
consequence  of  the  act  be  the  settiiig  fire  of  the  building.  (B,.  v.  Har- 
rington, B.  S  B.  207 ;  see  B.  v.  Newill,  1  Moo.  C.  G.  458.) 

It  is  unnecessary  to  allege  or  prove  an  intent  to  defraud  any  particu- 
lar person  (see  sect.  60,  post,  794). 

At  common  law  the  indictment  should  state  the  offence  to  have  been 
done  "  wilfully  and  maliciously,"  and  under  the  present  statute  "  unlaw- 
fully and  maliciously."  (Miiiton's  case,  2  Hast,  P.  G.  21,  s.  5,  p.  1033  ; 
B.  V.  Turner,  1  Moo.  C. a  2,39,  4  C  <f  P.  254.  See  also  B.  v.  Byan, 
ante,  758.) 

The  indictment  should  state  whose  house  was  set  fire  to  (Bickman's 
case,  2  East,  P.  G.  c.  21,  s.  11,  p.  1034),  but  the  house  may,  by  the 
present  section,  be  in  the  possession  "  of  the  offender  or  of  any  other 
person."     (See  also  sect.  59,  post,  794.) 

Where  the  evidence  against  the  prisoners  was  that  property  taken  out 
of  the  house  at  the  time  of  the  fire  was  found  in  their  possession,  it  was 
doubted  whether  evidence  of  that  felony  could  be  admitted  on  the  charge 
of  arson,  but  it  was  held  to  be  a  part  of  tlie  one  act  of  setting^  fire. 
(Bickman's  case,  2  East,  P.  G.  c.  21,  s.  11,  p.  1035.). 

Evidence  that  on  two  former  recent  occasions  attempts  had  been  made 
by  some  one  to  set  fire  to  the  house  of  the  prosecutor,  though  neither  the 
prisoner  nor  any  other  person  was  implicated  in  these  attempts,  was  ad- 
mitted to  show  that  these  acts  could  not  have  had  their  origin  in  accident, 
and  that  they  must  have  resulted  from  malice  and  design.  (Beq.  v 
BaiUy,  2  Gox,  G.  G.  311.) 

So  in  a  case  tried  at  the  Derbyshire  Sprmg  Assizes,  1865,  Willes,  J., 
admitted  evidence  of  former  fires  in  other  houses  of  the  prisoner,  and 
also  the  poUcies  of  insurance,  and  the  demand  for  payment  of  them,  and 
he  stated  the  groimd  of  his  so  admitting  the  evidence  to  be,  that  it  would 
tend  to  show  that  the  present  fire  was  not  accidental,  but  not  to  show 
former  guUt.  (Beg.  v.  Gray,  Derby  Spring  Assizes,  1865,  i  F  d  F 
1102.) 

But  evidence  of  the  prisoner's  having  given  notice  of  other  fires,  and 
claiming  the  reward,  was  held  not  admissible.  (Beo.  v.  Beaan  4  Gox 
G.  G.  335.)  ^ 

On  an  indictment  for  arson  with  intent  to  defraud,  it  was  suggested 
that  the  motive  was  a  desii-e  to  reahze  the  sum  insured,  and  evidence 
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that  the  prisoner  was  in  easy  circiunstances  was  admitted  to  rebut  that 
presumption.     (Beg.  v.  Grant,  4.F.SF.  322.) 

By  sect.  4,  whosoever  shall  unlawfully  and  maliciously  set  fire  to  any 
station,  engine  house,  warehouse,  or  other  building  belonging  or  apper- 
taining to  any  railway,  port,  dock,  or  haxbour,  or  to  any  canal  or  other 
navigation,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude 
for  life  or  for  any  term  not  less  than  three  [five]  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

As  to  "  unlawfully  and  maliciously,"  see  sect.  1,  ante,  768. 

By  sect.  5,  whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  Setting  fire  to 
building  other  than  such  as  are  in  this  Act  before  mentioned,  belonging  bSudlng"" 
to  the  Queen,  or  to  any  county,  riding,  division,  city,  borough,  poor  law 
union,  parish,  or  place,  or  belonging  to  any  university,  or  college  or  hall 
of  any  university,  or  to  any  inn  of  court,  or  devoted  or  dedicated  to  pub- 
lic use  or  ornament,  or  erected  or  maintained  by  public  subscription 
or  contribution,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  life  or  for  any  term  not  less  than  three  [five]  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

As  to  "unlawfully  and  maliciously,"  see  sect.  1,  ante,  768. 

This  section  protects  all  buildings  of  a  pubhc  character  which  may 
not  fall  under  the  denomination  of  "houses."  (See  Donnavaria  case,  1 
Leach,  69.) 

By  sect.  6,  whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  Setting  fire  to 
builduig  other  than  such  as  are  in  this  Act  before  mentioned  shall  be  "*'''  bniWings. 
guilty  of  felony,  and  being  convicted  thereof  shall  be  hable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  ex- 
ceeding fourteen  years  and  not  less  than  three  [five]  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  witli  or  without  hard 
labour,  and,  if  a  male  imder  the  age  of  sixteen  years,  with  or  without 
wliipping. 

As  to  "unlawfully  and  maliciously,"  see  sect.  1,  ante,  768. 

This  section  will  include  ornamental  buildings  in  'parks  and  pleasure 
grounds,  hothouses,  pineries,  and  aU  those  buildings  which,  not  being 
within  the  ciu'tilage  of  a  dwelling  house,  and  not  falling  within  any  term 
previously  mentioned  were  unprotected.  (See  Buss,  on  Grimes,  vol.  ii. 
p.  1030  (n.),  Uh  ed.) 

By  sect.  7,  whosoever  shall  imlawfully  and  maliciously  set  fire  to  any   Setting  fire  to 
matter  or  .thing,  being  in,  against,  or  under  any  building,  under  such   §Sdlngtti7set- 
circumstances  that  if  the  building  were  thereby  set  fire  to,  the  offence   ting  fire  to  which 
would  amount  to  felony,  shall  be  guUty  of  felony,  and  being  convicted  >»  felony- 
thereof  shall  be  liable,  at  the  discretion  .of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  and  not  less  than  three 
[five]  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 

As  to  "  unlawfully  and  maliciously,"  see  sect.  1,  ante,  768. 

The  words  "  under  such  circumstances  that  if  the  building  were 
thereby  set  fire  to,  the  offence  would  amount  to  felony,"  were  introduced 
to  avoid  the  difficulty  raised  in  Beg.  v.  Lyons,  Bell,  C.  O.  38  ;  so  that  if 

3  D  2 


"  Under  such 
circumstances," 
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1.  Injuries 
by  Fire  to 
Buildings 
and  Goods 
therein. 

Intent. 


Attempting  to 
set  fire  to  build- 
ings. 


IMaltciotts  Unjnvm  to  piojiwtg.  §  i. 

goods  in  a  building  be  now  set  fire  to  with  intent  to  injure  or  defraud 
(sect.  3),  or  if  there  be  any  person  in  the  house  (sect.  2),  or  if  there  be 
no  intent  and  no  person  in  the  house  (sects.  4,  5,  6),  the  prisoner  will 
still  be  liable  to  be  convicted,  having  regard  to  some  one  of  those  sec- 
tions. Wlaere,  however,  it  is  necessary,  in  order  to  constitute  a  setting 
fire  to  a  building,  that  there  should  be  an  intent;  such  intent  must  be  laid 
and  proved  in  an  indictment  under  this  section.  (See  Russell  on  Crimes, 
vol.  ii.  p.  1030,  Uh  ed.) 

Where  the  prisoners  were  indicted  for  setting  fire  to  letters  in  a  post- 
office,  divers  persons  being  in  the  house,  it  was  held  that  there  was  no 
evidence  of  any  intent,  but  it  was  what  is  vulgarly  called  a  lark,  and 
even  if  the  house  had  been  burned,  they  would  not  have  been  guilty. 
{Reg.  V.  Batstone,  10  Cox,  C.  G.  20.) 

By  sect.  8,  whosoever  shall  unlawfully  and  maliciously  by  any  overt 
act  attempt  to  set  fire  to  any  building,  or  any  matter  or  tiling  in  the  last 
preceding  section  mentioned,  under  such  circumstances  that  if  the  same 
were  thereby  set  fire  to,  the  offender  would  be  guilty  of  felony,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  fourteen  and  not  less  than  three  [five]  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

As  to  "  unlawfully  and  maliciously,"  see  sect.  1,  ante,  768. 

As  to  the  words  "  under  such  circumstances,"  etc.,  see  the  preceding 
section. 


Attempt. 


Aiding  in  at- 
tempt. 


Fire  tlirough 
negligence  of 
servants. 


By  the  14  &  15  Vict.  c.  100,  s.  9,  the  jury  may,  upon  an  indictment 
for  any  felony  or  misdemeajiour,  find  the  prisoner  guilty  of  the  attempt, 
and  he  may  be  punished  as  if  he  had  been  found  guilty  on  an  indictment 
for  the  attempt ;  but  if  the  prisoner  should  be  indicted  for  an  attempt 
under  this  section,  he  could  not  be  convicted  of  an  attempt  to  commit 
that  attempt. 

Lighting  a  match  by  the  side  of  a  stack  with  intent  to  set  fire  to  it  is 
an  attempt  to  set  fire  to  it,  because  it  is  an  act  immediately  and  directly 
tending  to  the  execution  of  the  crime.     [Reg.  v.  Taylor,  1  F.<t  F.  511.) 

On  an  indictment  against  two  prisoners  for  attempting  to  set  fird,  one 
prisoner  had  not  assisted  in  the  attempt,  but  had  counselled  and  encou- 
raged the  other;  both  were  convicted.  (Req.  v.  Clayton,  XC  d  K 
128.) 

By  the  14  Geo.  3,  c.  78,  s.  84,  if  any  menial  or  other  sei-vant  through 
negHgence  or  carelessness  shall  fire,  or  cause  to  be  fired  any  dwelling- 
house  or  out-house,  and  be  convicted  thereof  by  oath  of  one  witness 
before  two  justices,  he  shall  forfeit  ^100  to  the  churchwarden's  to  be  dis- 
tributed among  the  sufi'erers  by  such  fire ;  and  if  he  shall  not  pay  tlie 
same  unmediately  on  demand  of  the  churchwardens,  he  shall  be  com- 
mitted by  the  justices  to  some  workhouse,  or  common  gaol  or  house  of 
correction,  for  eighteen  months,  there  to  be  kept  to  hard  labour. 


§111. 


Maiitiom  Kttfurfes  to  ^toptrtg. 


II.  Itt/uttes  6s  @x»Io»(be  Sttfistances  to  ISuilBrnffB  anU 
ffiooljg  tljwntt. 

By  sect.  9,  whosoever  shall  unlawfully  and  maliciously,  by  the  explo- 
sion of  gunpowder  or  other  explosive  substance,  destroy,  thrpw  down,  or 
damage  the  whole  or  any  part  of  any  dwelling-house,  any  person  being 
therein,  or  of  any  building  whereby  the  life  of  any  person  shall  be  en- 
dangered, shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for 
life,  or  for  any  term  not  less  than  three  [five]  years ;  or  to  be  impriso»ed 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

As  to  "  unlawfully  and  maliciously,"  see  sect.  1,  ante,  768. 

As  to  the  oifence  of  making  or  having  gunpowder,  etc.,  with  intent  to 
commit  a  felony,  see  sect.  54,  post,  792  ;  and  as  to  warrants  for  search- 
ing houses,  etc.,  for  such  gunpowder,  etc.,  see  sect.  55,  post,  792. 

By  the  24  &  25  Vict.  c.  100,  s.  12,  whosoever  by  the  explosion  of  gun- 
powder or  other  explosive  substance  shaU  destroy  or  damage  any  build- 
ing with  intent  to  commit  murder  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  [five] 
years ;  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement. 

And  by  sect.  30  of  the  same  Act,  the  placing  gunpowder  near  a  building 
with  intent  to  do  any  bodily  injury  is  made  a  felony  punishable  by  penal 
servitude  for  not  more  than  fourteen  years  and  not  less  than  five,  or  by 
imprisonment  for  not  more  than  two  years.  And  as  to  other  oifences 
committed  with  gimpowder,  see  the  24  &  25  Vict.  c.  100,  ss.  12,  28-30, 
ante,  758. 

By  sect.  10,  whosoever  shall  unlawfully  and  maliciously  place  or 
throw  -in,  into,  upon,  under,  against,  or  near  any  building  any  gun- 
powder or  other  explosive  substance,  with  intent  to  destroy  or  damage 
any  building,  or  any  engine,  machinery,  worldng  tools,  fixtures,  goods, 
or  chattels,  shall,  whether  or  not  any  explosion  take  place,  and  whether 
or  not  any  damage  be  caused,  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  and  not  less  than  three 
[five]  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

As  to  "  unlawfully  and  maliciously,"  see  sect.  1,  a7ite,  768.  This  section 
is  similar  to  sect.  30  of  the  24  &  25  Vict.  c.  100,  but  that  applies  to 
ships  as  well  as  buildings,  and  the  intent  there  mentioned  is  an  intent  to 
do  any  bodily  injury  to  any  person. 

As  to  damaging  ships  by  gunpowder,  see  ss.  45,  46,  post,  789. 
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Destroying  by 
gunpowder  with 
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With  intent  to  do 
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Attempting  to 
destroy  buildings 
with  gunpowder. 


III.  Ini'ttms  to  JStttlBt'ttffs  is  Ht'otws,  ttt. 

By  sect.  11,  if  any  persons  riotously  and  tumnltuously  assembled  to-   Rioters  demo- 
gether  to  the  disturbance  of  the  pubUc  peace  shall  unlawfully  and  with  Jjsiyng  church 
force  demohsh,  or  pull  down  or  destroy,  or  begin  to  demohsh,  pull  down,     "'  '"^' '  °" 
or  destroy,  any  church,  chapel,  meeting-house,  or  other  place  of  divine 
worship,  or  any  house,  stable,  coach-house,  outhouse,  warehouse,  oifice. 
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Supposed  right- 


shop,  mill,  malthouse,  hop-oast,  barn,  granary,  shed,  hovel,  or  fold,  or 
any  building  or  erection  used  ia  farming  land,  or  in  carrying  on  any 
trade  or  manufacture  or  any  branch  thereof,  or  any  building  other  than 
such  as  are  in  this  section  before  mentioned,  belonging  to  the  Queen,  or 
to  any  county,  riding,  division,  city,  borough,  poor  law  union,  parish,  or 
place,  or  belonging  to  any  imiversity,  or  college  or  hall  of  any  univer- 
sity, or  to  any  inn  of  court,  or  devoted  or  dedicated  to  public  use  or  orna- 
ment, or  erected  or  maintained  by  public  subscription  or  contribution,  or 
any  machinery,  whether  fixed  or  moveable,  prepared  for  or  employed  in 
any  manufacture  or  in  any  branch  thereof,  or  any  steam  engine  or  other 
engine  for  sinking,  working,  ventilating,  or  draining  any  mine,  or  any 
staith,  building,  or  erection  used  in  condticting  the  business  of  any 
mine,  or  any  bridge,  waggonway,  or  trunk  for  conveying  minerals  fi-om 
any  mine,  every  such  offender  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  life  or  for  any  term  not  less  than  three  [five]  years ; 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out hard  labour,  and  with  or  Without  solitary  confinement. 

As  to  the  several  buildings,  etc.,  in  this  and  the  following  section  men- 
tioned, see  sects.  1-6,  anU,  768-771,  and  sects.  50-57  of  the  24  &  25 
Vict.  c.  96,  ante,  248-251. 

This  section  relates  to  demolishing,  etc.,  or  beginning  to  demolish,  etc., 
but  the  following  section  relates  to  injuring,  and  see  the  proviso  to  that 
section. 

Under  the  7  &  8  Geo.  4,  c.  30,  s.  8,  it  was  held,  that  if  rioters  leave 
oflf  of  their  own  accord  before  the  act  of  demohtion  is  completed,  that  is 
evidence  to  go  to  the  jury  that  they  did  not  intend  to  demolish,  and 
therefore  there  was  no  "  beginning  to  demolish  "  within  the  Act ;  (B.  v. 
Thomas,  i  O.  S  P.  237 ;  Reg.  v.  Howell,  d  O.  S  P.  437) ;  but  if  they  are 
interrupted,  the  jury  may  infer  that  they  did  intend  to  demolish.  (B.  v. 
£aU,li  0.  S  P.  829).  And  whether  they  are  inten-upted  or  not,  it  is  a 
question  for  the  jury  what  was  then-  intention.  (Bea.  v.  Adamn,  C.  d 
M.  299.) 

The  act  of  demolition  must  not  be  with  a  different  intent,  as  with  in- 
tent to  get  possession  of  a  person  within  the  house  (ij.  v.  Price,  5  O. 
<&  P.  510) ;  or  with  intent  to  demoUsh  only  a  part  of  the  house,  or  some- 
thing in  the  house.     {Ashton's  case,  1  Lewin,  296.) 

Where  there  is  no  intent  to  demolish,  see  next  section. 

Setting  fire  to  a  house  may  be  a  "beginning  to  demolish."  (Beq  v 
Simpson,  O.  d  M.  669 ;  Beg.  v.  Harris,  G.  <&  M.  661.) 

If  a  person  co-operate  with  a  riotous  assembly  at  any  time  durintr  the 
act  of  demolition,  he  wiU  be  guilty  as  a  piincipal,  though  he  has  not 
assisted  with  his  own  hands.  {Beg.  v.  Simpson,  O.  d  M.  669  •  Bea  v 
Harris,  O.d  M.m\.)  "'    ' 

It  is  a  sufficient  demolition  if  the  house  be  rendered  no  longer  a 
house  though  the  cliimney  be  left  standing.  {Beg.  v.  Phillips,  %Moo. 
C.  G.  252 ;  Beg.  v.  Langjord,  G.  <&  M.  602.) 

In  order  to  constitute  a  beginning  to  demoUsh  some  part  of  the  fi-ee- 
hold  must  be  desti-oyed.     {Beg.  v.  Howell,  9  C.  S  P.  437  ) 

Riotously  demolishing  a  house  under  the  belief,  and  in  assertion  of  a 
supposed  nght  IS  not  witlun  the  section,  even  though  it  constitute  a 
not.     {Beg.  v.  Langford,  G.  <&  M.  602.) 

As  to  seamen  riotously  preventing  the  loading  of  any  vessels,  etc.,  see 

OO  VTcO.  o,  C.  u7. 

As  to  riots  and  unlawful  assemblies  in  general,  see  tit.  "  Riot,"  Vol.  I V. 


775 

5.  Injuries 
to  Manufac- 
tures, Ma- 
chinery, etc. 

Kioters  injurinfj 
building,  maclii. 
nery,  etc. 


§  V-  IWaHctotw  Enfurfes  to  propjt^. , 

By  sect.  12,  if  any  persons  riotously  and  tumultuously  assembled  to- 
gether to  the  disturbance  of  the  public  peace,  shall  ixnlawfully  and  with 
force  injui-e  or  damage  any  such  church,  chapel,  meeting  house,  place  of 
Divine  worship,  house,  stable,  coach-house,  outhouse,  warehouse,  office, 
shop,  mill,  malthouse,  hop-oast,  bai-n,  granary,  shed,  hovel,  fold,  build- 
ing, erection,  machinery,  engine,  staith,  bridge,  waggonway,  or  tnmk,  as- 
is  in  the  last  preceding  section  mentioned,  every  such  offender  shall  be 
guilty  of  a  misdemeanom-,  and  being  convicted  thereof  shall  be  hable,  at 
the  discretion  of  the  Coui-t,  to  be  kept  in  penal  servitude  for  any  tei-m 
not  exceeding  seven  years  and  not  less  than  three  [five]  years, — or  to  be 
imprisoned  for  any  tenn  not  exceeding  two  years,  with  or  without  hard 
labour :  Provided  that  if  upon  the  trial  of  any  person  for  any  felony  in 
the  last  preceding  section  mentioned  the  jury  shall  not  be  satisfied  that 
such  person  is  guilty  thereof,  but  shall  be  satisfied  that  he  is  guilty  of 
any  offence  in  this  section  mentioned,  then  the  jury  may  find  him  guilty 
thereof,  and  he  may  be  pimished  accordingly. 

See  liie  preceding  section. 

This  section  provides  for  those  cases  where  the  evidence  faUs  to  show   No  intention  to 
an  intention  to  demolish,  but  there  is  evidence  of  a  riot  and  of  injury,   'J^""'''*- 
and  the  proviso  enables  the  jury  to  find  the  prisoner  guilty  of  this 
offence  upon  an  indictment  under  the  preceding  section. 


IV.  Ittjurfeg  to  BuaarngB  6g  STcnantis. 

By  sect.  13,  whosoever,  being  possessed  of  any  dwelling-house  or   Tenants  of 
other  building,  or  part  of  any  dweUing-house  or  other  buildiag,  held  for   ma"i5o'usl°'in- 
any  term  of  years  or  other  less  term,  or  at  wUl,  or  held  over  after  the   juring°them.'"" 
termination  of  any  tenancy,  shall  unlawfully  and  maliciously  pull  down 
or  demolish,  or  begin  to  pull  down  or  demolish,  the  same  or  any  part 
thereof,  or  shall  unlawfully  and  maliciously  pull  down  or'  sever  from  the 
freehold  any  fixture  being  fixed  in  or  to  such  dweUing-house  or  build- 
ing, or  part  of  such  dwelling-house  or  building,  shall  be  guilty  of  a 
misdemeanour. 

As  to  "  unlawfully  and  maliciously,"  see  sect.  1,  ante,  768. 

This  section  only  applies  to  any  dwelling-house  or  building,  but  sect. 
3,  ante,  769,  provides  for  cases  of  setting  fire  to  any  of  the  things  there 
mentioned,  whether  in  the  offender's  possession  or  not ;  and  sect.  59, 
post,  794,  extends  the  provisions  of  the  Act  generally  to  all  offenders, 
whether  in  the  possession  of  the  property  or  not,  if  there  be  an  intent  to 
injure  or  defraud. 

There  is  no  punishment  awarded  for  offences  imder  this  section,  and   Punishment, 
it  will  therefore  be  in  the  discretion  of  the  Court  to  award  fine  or  impri- 
sonment or  both,  according  to  the  common  law.  (1  Oh.  Or.  L.  710.) 


Other  provisions 
■with  respect  to 
tenants,  etc. 


V.  Ittj'ttrtes  to  iWanufactures,  iWaci^tnerg,  etc 

By  sect.  14,  whosoever  shall  unlawfully  and  maliciously  cut,  break,  or   Destroying 
destroy,  or  damage  with  intent  to  destroy  or  to  render  useless,  any  goods   goods  in  process 
or  articles  of  silk,  wooUen,  linen,  cotton,  hair,  mohair,  or  alpaca,  or  of  ceitSnttSr" 
any  one  or  more  of  those  materials  mixed  with  each  otlier  or  mixed  with   nery,  etc. 
any  other  material,  or  any  framework-knitted  piece,  stocking,  hose,  or 
lace,  being  in  the  loom  or  frame,  or  on  any  machine  or  engine,  or  on  the 
rack  or  tenters,  or  in  any  stage,  process,  or  progress  of  manufacture,  or 
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§vi. 


5.  Injuries  to  shS,ll  Unlawfully  and  maliciously  cut,  break,  or  destroy;  or  damage  with 
Manufao-  intent  to  destroy  or  to  render  useless,  any  warp  or  shute  of  silk,  woollen, 
tures,  Ma-  linen,  cotton,  hair,  mohair,  or  alpaca,  or  of  any  one  or  more  of  those 
ehinery,  etc.    materials  mixed  with  each  other  or  mixed  with  any  other  material,  or 

• shall  unlawfully  and  maliciously  cut,  break,  or  destroy,  or  damage  with 

intent  to  destroy  or  render  useless,  any  loom,  frame,  machine,  engine, 
rack,  tackle,  tool,  or  implement;  whether  fixed  or  moveable,  prepared  for 
or  employed  in  carding,  spinning,  throwing,  weaving,  fulling,  shearing, 
or  otherwise  manufacturing  or  preparing  any  such  goods  or  articles,  or 
shall  by  force  enter  into  any  house,  shop,  building  or  place,  with  intent 
to  commit  any  of  the  offences  in  this  section  mentioned,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  hable,  at  the  discretion  of 
the  Gourt,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  [five]  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping. 

As  to  "  unlawfully  and  maliciously,"  see  sect.  1,  ante,  768. 

What  is  a  Taking  away  part  of  a  frame,  and  thereby  rendering  it  useless  {B.  v. 

damage.  Tacey,  R.  <B  R.  452),  and  screwing  up  parts  of  an  engine,  and  reversing 

.  the  plug  of  the  pump,  thereby  rendering  it  useless  and  Hable  to  burst 
(Reg.  V.  Fisher,  35  L.  J.,  M.  O.  57),  are  damagings  witliin  the  Act,  al- 
though no  actual  permanent  injury  be  done. 

Goods  remain  in  a  stage,  process,  or  progress  of  manufacture  though 
the  texture  be  complete,  and  until  they  are  fit  for  immediate  sale.  [R.  v. 
Woodhead,  1  Mi'd  Rob.  549.) 

By  sect.  15,  whosoever  shall  unlawfully  and  maliciously  cut,  break,  or 
destroy,  or  damage  with  intent  to  destroy  or  to  render  useless,  any  ma- 
chine or  engine,  whether  fixed  or  moveable,  used  or  intended  to  be  used 
for  sowing,  reaping,  mowing,  thrashing,  plougliing,  or  draining,  or  for  per- 
forming any  other  agricultural  operation,  or  any  macliine  or  engine,  or 
any  tool  or  implement,  whether  fixed  or  moveable,  prepared  for  or  em- 
ployed in  any  manufacture  whatsoever  (except  the  manufacture  of  silk, 
woollen,  Hnen,  cotton,  hair,  mohair,  or  alpaca  goods,  or  goods  of  any  one 
or  more  of  those  materials  mixed  with  each  other  or  mixed  with  any 
other  material,  or  any  framework-knitted  piece,  stocking,  hose,  or  lace), 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  Com-t,  to  be  kept  in  penal  servitude  for  any  tei-m 
not  exceeding  seven  years,  and  not  less  than  three  [five]  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

As  to  "unlawfully  and  maliciously,"  see  sect.  1,  ante,  768. 

Destroying  parts  of  a  machine  talren  to  pieces  by  the  owner  is  witliin 
the  Act.  {R.  V.  Mackerel,  i  G.  S  P.  448  ;  R.  v.  Hutchim,  2  Beac.  Or. 
Big.  1517 ;  R.  v.  Bartlett,  lb. ;  R.  v.  Clmbh,  lb.  1518;  R.  v.  Fidler  4 
O.  («P.  449  ;  R.  V.  West,  2  Beac.  Or.  Big.  1518.) 

It  is  not  necessary  that  any  part  of  the  macliine  should  be  broken ;  a 
dislocation  or  disarrangement  is  sufficient.  (Reg.  v.  Foster,  6  Oox  O.  O. 
25  ;  and  see  Reg.  v.  Fisher  and  R.  v.  Tacey,  supra.) 

A  table  with  a  hole  in  it  for  water,  and  used  m  the  manufactui-e  of 
bricks,  was  held  not  to  be  a  machine  "  prepared  for  or  employed  in  any 
manufacture"  with  the  7  &  8  Geo.  4,  c.  30,  s.  4.  (Reg.  v.  Femu/,  Arch 
Or.  PI.  454,  Ihth  ed.)    But  it  would,  no  doubt,  now  be  held  to  b'e\vitluu 
tlie  words  "  tool  or  implement "  contained  in  the  present  section. 
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